
IMPOSING IMPLIED COVENANTS IN OIL AND GAS
LEASES-COVENANT OF FURTHER EXPLORATION

TENUOUSLY SUPPORTED UNDER TEXAS
JURISPRUDENCE: Sun Exploration & Production Co. v.

Jackson, 715 S.W.2d 199 (Tex. App.-Houston [1st Dist.] 1986,
writ granted).

Sun Exploration & Production Company ("Sun") was a party
to an oil and gas lease on the Jackson ranch.' The lease was executed
in 1938 between Sun, as lessee, and Ocie Jackson and other members
of the Jackson family, as lessors. 2 In the northeast quadrant of the
leased property, consisting of 1,123 acres, is the Oyster Bayou Field
where Sun has conducted the bulk of its oil and gas operations. 3

Sun discovered the Oyster Bayou Field in 1941 and has since drilled
an additional sixty-three wells over the entire lease; 4 fourteen of those
wells have been exploratory wells5 while the remainder have been
development wells drilled in the Oyster Bayou Field ("Oyster Bayou"). 6

1. Sun Exploration & Prod. Co. v. Jackson, 715 S.W.2d 199 (Tex. App.-Houston [1st
Dist.] 1986, writ granted). Amoco Production Company, a party plaintiff in this suit, holds
a portion of the working interest under the lease, having acquired its interests many years
ago. Brief for Appellant at 3, Sun Exploration & Prod. Co. v. Jackson, 715 S.W.2d 199 (Tex.
App.-Houston [1st Dist.] 1986, writ granted) [hereinafter Appellant's Brief]. Jackson, the
defendant in this case, is a cross-plaintiff by way of a counterclaim seeking cancellation of
the lease. 715 S.W.2d at 200.

2. 715 S.W.2d at 201. Ocie Jackson, the defendant, is the only surviving member of the
Jackson family at this time. The lease executed by the Jacksons covers a single 10,000 acre
tract of land in Chambers County, Texas. The tract of land is bisected into north and south
sections by a farm-to-market road crossing through the center of the property. The northern
section of the lease is further divided into two portions by Oyster Bayou River which passes
through the northern-most part of the north section and along the west boundary of the
remaining north section and entire south section of the lease. Appellant's Brief, supra note 1,
Exhibit A.

3. 715 S.W.2d at 201. The Oyster Bayou Field is not limited to just the acreage in the
lease; it also extends under adjoining leaseholds. Appellant's Brief, supra note 1, at 5 n.7.

4. 715 S.W.2d at 201. There have been a total of sixty-six wells drilled on the Jackson

Lease by the time of trial. The first two wells drilled were initial exploratory wells; the third
resulted in the finding of the Oyster Bayou Field. While the opinion states that there have
been sixty-four wells drilled since the finding of Oyster Bayou, this figure represents the total
number of wells drilled after the discovery and includes the initial discovery well.

5. Of these exploratory wells, two have been drilled since the filing of this suit. Only
four wells resulted in the discovery of new deposits and only three were significant. Three of
the exploratory wells were drilled on the south portion of the lease and of these, two were
producing wells. Appellant's Brief, supra note 1, at 5.

6. Id.
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At the time of trial there were thirty-seven producing wells; all were
producing from the same formation in Oyster Bayou. 7

During the term of the lease, Sun had performed thirteen seismic
surveys over the entire lease to test new formations for hydrocarbon
production.8 In 1979, Sun planned to conduct another seismic survey,
but the Jacksons refused access to the property for this purpose. 9 As
a result, Sun filed this lawsuit and obtained a temporary restraining
order allowing them to perform the survey.' 0 The Jacksons filed a
counterclaim seeking cancellation of the lease claiming that Sun had
failed to reasonably explore and develop the leased premises."

The trial court entered judgment for the Jacksons based on the
jury's finding that Sun had failed to reasonably explore the lease.' 2

Based on this verdict, the trial court unconditionally cancelled the
lease as to a portion of the leased premises 3 and conditionally
cancelled other portions 4 subject to Sun's right to earn back such
portions by drilling additional wells. 5 The Houston Court of Appeals
upheld the trial court's decision in part remanding only the portion
of the decree concerning the conditional cancellation for a refor-
mulation of the time period allowed for Sun to drill producing
wells.' 6 The court of appeals held that the implied covenant to develop

7. 715 S.W.2d at 201. These wells were producing from the Seabreeze Sands which are
found at a beginning depth of 8,120 feet below sea level in Oyster Bayou. Id.

8. Id.
9. Id. Sun had planned to perform this survey on both the north and south sections of

the lease.
10. Id. After obtaining the order, Sun completed the survey on the north portion of the

lease but was unable to perform the seismic survey on the south section before the expiration
of the restraining order. Sun did not seek an extension. Id.

11. Id. at 200.
12. Id. at 201. Two special issues were submitted to the jury: first, whether Sun had

failed to reasonably develop the leased premises and second, whether Sun had failed to
reasonably explore the leased premises. The jury found for Sun on the first issue and in favor
of the Jacksons on the second. Id.

13. Id. The portions unconditionally cancelled were the entire south section of the lease
and the north section west of Oyster Bayou. Id. at 205.

14. Id. The portion of the lease conditionally cancelled was the horizontal area encom-
passing the Oyster Bayou Field (east of Oyster Bayou River) and vertically below the Seabreeze
Sands (below the depth of 8,480 feet). Id.

15. Id. Sun could avoid the conditional cancellation by drilling and completing producing
wells in the formations below the Seabreeze Sands during a period of time some nine months
after the judgment was entered. Sun contends that this decree effectively requires them to drill
seventy-five wells, and to complete them as producers, to preserve the lease as to this portion
of the leased premises. Id. at 206.

16. Id. The court felt that this portion of the decree imposed an unreasonable burden on
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includes the duty to act as a reasonable prudent operator in drilling
additional wells to test potentially producing formations outside of
known producing formations. 7

I. IMPLIED COVENANTS IN OIL AND GAS LEASES: GENERALLY AND

UNDER TEXAS LAW

A. General Background on Implied Covenants

1. Implied Covenants Used to Effectuate the Intention of the
Parties to an Oil and Gas Lease

Under Texas law, several implied covenants arise once production
is obtained under an oil and gas lease which require the lessee to
conduct activities for the mutual benefit of the lessor and lessee.' s

The purpose of implied covenants is to effectuate the intention of
the parties to the lease when the lease remains silent as to duties
expected once production has been initiated. 9 Generally, most oil
and gas leases are silent with regard to the obligations to be imposed

Sun. As such, the court remanded the cause to the trial court so that it could "fashion a
decree which will bear a reasonable relationship to Sun's ability, as a reasonable and prudent
operator, to further develop that portion of the lease lying beneath the Oyster Bayou Field."
Id. (emphasis added).

17. Id. at 203. There were no cases cited by the court in support for this proposition.
The court apparently based their conclusion only on the basis that the special issues presented
to the jury differentiated between development and exploration and that the jury found that
Sun had failed to adequately explore the lease outside of Oyster Bayou. It is relevant to note
that the issue pertaining to exploration also instructed the jury to consider that Sun must
conduct itself as a reasonable and prudent operator with a reasonable expectation of profit.
This consideration, however, appeared to be disregarded by both the jury and the court.

The court also held that the remedy of unconditional cancellation was proper when it is
shown that the lessee had abandoned the implied covenant to develop by a protracted delay
in exploration. Id. at 205. This case has since been reheard by the Houston Court of Appeals
on January 9, 1987 which then reached the same result. Sun Exploration & Prod. Co. v.
Jackson, 729 S.W.2d 310 (Tex. App.-Houston [1st Dist.] 1987). Writ of error was granted
by the Texas Supreme Court on July 15, 1987. At this writing, arguments have been presented
to the supreme court and an opinion is pending.

18. See generally R. HEuMnNGWAY, THE LAW OF Om AND GAS, §§ 8.1 - 8.13 (1971); 5 H.
WnLLAMS & C. MEYERS, On, AND GAS LAW, §§ 801-85 (1964) [hereinafter WnLLIAMS & MEYERS].
Basically, these covenants include covenants to protect thp leasc from drainage, of reasonable
development, and of management and administration of the lease.

19. Danciger Oil & Refining Co. of Texas v. Powell, 137 Tex. 484, 154 S.W.2d 632
(1941).
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on the lessee once production is obtained on the lease2 because of
the inability of the parties to anticipate or foresee circumstances
which may arise when production is secured. 2' In this manner, implied
covenants are frequently used both to protect the parties in an oil
and gas lease and to resolve disputes fairly and equitably.

Implied covenants in oil and gas leases had their beginnings as
early as 1889.22 In 1905, implied covenants gained recognition from
an Eighth Circuit case where the court imposed implied covenants
and provided a standard of performance in measuring the conduct
of a lessee.

23

In general, the concept of implied covenants rests on the contract
principle of cooperation.2 This principle requires that the parties to
a contract cooperate to effectively carry out the purpose of the
contract. 25 "[Tihe requirement of cooperation may properly be said
to impose a duty in addition to that imposed by the terms of the
express promise." ' 26 The requirement of cooperation is applicable to
oil and gas leases and operates to raise both constructive conditions
and implied promises.2 7 While constructive conditions may be em-
ployed to excuse a lessee from the performance of some act, implied
promises or implied covenants promote cooperation by requiring a
lessee to perform some activities left unexpressed in a lease. 28 There-
fore, a reliance on cooperation to achieve the fundamental objectives
of a lease justifies the parties leaving some matters unexpressed to
allow the occurrence of future events to shape their future conduct. 29

20. 5 WLiAms & MEYERS, supra note 18, at § 801.
21. Id.; see, e.g., Wes-Tex Land Co. v. Simmons, 566 S.W.2d 719 (Tex. Civ. App.-

Eastland 1978, writ ref'd n.r.e.) (holding that there was an implied covenant to protect from
drainage where drainage of the lessor's land occurred after production was obtained and there
was no provision regarding drainage in the lease).

22. Stoddard v. Emery, 128 Pa. 436, 18 A. 339 (1889). Although the litigation involved
an express development clause, this court noted that even in the absence of the clause there
would have "arisen an implication that the property should be reasonably developed, and
evidence of a custom of reasonable development .. .would have been competent and perhaps
controlling." Id. at -, 18 A. at 339.

23. Brewster v. Lanyon Zinc Co., 140 F. 801 (8th Cir. 1905).
24. WHLUtls & MEYERS, supra note 18, at § 802.1.
25. Id.
26. Patterson, Constructive Conditions in Contracts, 42 COLUM. L. REv. 903, 934 (1942).
27. WMLtAUS & MEYERS, supra note 18, at § 802.1.
28. See id.
29. Id.
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2. Standards Employed to Gauge a Lessee's Performance Under
an Oil and Gas Lease

Three views generally exist as to the standard of conduct to
which the oil and gas lessee is held.3 0 These differing standards rest
on the bases that duties may be: 1) absolute; 2) governed by a test
of good faith; or 3) governed by the prudent operator standard. 31

The third standard is the standard which the majority of the states
use in testing the performance of implied covenants by lessees.12

Texas is one such state employing this standard.33  The prudent
operator standard was first advanced in Brewster v. Lanyon Zinc
Co.14 wherein the court, rejecting the good faith test, required a
higher standard by stating "[w]hatever, in the circumstances, would
be reasonably expected of operators of ordinary prudence, having
regard to the interests of both lessor and lessee, is what is required.""
From this case developed the frequently relied upon standard of a
reasonable prudent operator.

The "reasonable prudent operator" is commonly defined as a
reasonable man engaged in oil and gas operations. "He is a hypo-
thetical oil operator who does what he ought to do not what he
ought not to do with respect to operations on the leasehold."3 a6 In
this manner, the standard is analogous to that used in negligence
litigation.3 7 It is an objective standard that does not take into account
any personal shortcomings or faults of the operator.38 In Texas,

30. Id. § 806.
31. Id. The first standard holds the operator strictly liable for the failure to perform

implied covenants even if he has exercised due diligence in seeking to perform the covenants.
As such, he will be held liable without concern of fault. The second standard, on the other
hand, measures the operator's performance by his subjective good faith. Very few states follow
this second standard as it is both difficult to apply and its meaning is vague. A majority of
the states use the intermediate third standard. Id.

32. Id. § 806.3.
33. See Texas Oil & Gas Corp. v. Hagen, 31 Tex. Sup. Ct. J. 140 (Dec. 15, 1987); Amoco

Prod. Co. v. Alexander, 622 S.W.2d 563, 567-68 (Tex. 1981); Shell Oil Co. v. Stansbury, 410
S.W.2d 187, 188 (Tex. 1966); Willingham v. Bryson, 294 S.W.2d 421, 423 (Tex. Civ. App.-
Fort Worth 1956, no writ).

34. 140 F. 801 (8th Cir. 1905).
35. Id. at 814.
36. WILLUS & MEYERS, supra note 18, at § 806.3.
37. See id.
38. See id. Since the standard is objective, a lessee "cannot justify his act or omission

on personal grounds or by reference to his peculiar circumstances." Id. "[T]he question is
not what was . . . proper for this defendant [lessee] to do, given his peculiar circumstances,
but what a hypothetical operator acting reasonably would have done . Id. (emphasis in
original).

1988] 1235



TEXAS TECH LAW REVIEW [Vol. 19:1231

comparison of the performance of the lessee to the reasonable prudent
operator under similar circumstances and facts is the most commonly
used standard.3 9 "The reasonably prudent operator concept is an
essential part of every implied covenant." 4 Under Texas jurispru-
dence, "[e]very claim of improper operation by a lessor against a
lessee should be tested against the general duty of the lessee to
conduct operations as a reasonably prudent operator . . . . ,,4' It is
the most frequently used standard as it is the most proper and well
regarded one. 42

3. Remedies Available for Breach of Implied Covenants to
Reasonably Develop and Explore

There are generally three recognized remedies for breach of the
implied covenant to reasonably develop: outright or unconditional
cancellation; conditional cancellation; and damages.4 3 In Texas, "[t]he
usual remedy for breach of the lessee's implied covenant for reason-
able development . . . is an action for damages, though, under
extraordinary circumstances-where there can be no adequate relief-
a court of equity will entertain an action to cancel the lease in whole
or in part."" While damages may be preferred, it is often difficult

39. See, e.g., Amoco Prod. Co. v. Alexander, 622 S.W.2d 563, 567-68 (Tex. 1981); Shell
Oil Co. v. Stansbury, 410 S.W.2d 187, 188 (rex. 1966); Chapman v. Sohio Petroleum Co.,
297 S.W.2d 885, 886 (Tex. Civ. App.-El Paso 1956, writ ref'd n.r.e.).

40. Amoco Prod. Co., 622 S.W.2d at 568.
41. Id.
42. The reasonable prudent operator standard, as epitomized in Brewster, 140 F. 801 (8th

Cir. 1905), has been approved by an overwhelming majority of the states. The most obvious
reason for such recognition of this standard is twofold: the "absolute" standard neglects to
recognize that implied covenants rest upon the reasonable expectations of the parties and
would require action by the lessee regardless of its reasonableness or feasibility; the "subjective"
standard fails to take into account that the purpose of an oil and gas lease is to promote the
exploitation of minerals and that this purpose may not be satisfied by mere good faith attempts
remaining short of fraudulent conduct. For the purpose of an oil and gas lease to be realized,
there must be reasonable efforts toward that end; conduct guided by the reasonable and
prudent operation of the lessee. See Wn.su~s & MEYERs, supra note 18, at §§ 806.1 - 806.3.

43. Wnmu~s & MEYmts, supra note 18, at § 834. Unconditional cancellation generally
terminates the entire lease save for a given area surrounding producing wells. Id. Conditional
cancellation cancels the lease if a specified number of wells are not drilled within a fixed
period of time as specified by the court. Id. Damages are often awarded, leaving the lease
intact, when damages can be ascertained within reasonable bounds of accuracy. Id. The
awarding of damages is frequently preferred, but when damages cannot be reasonably ascer-
tained, conditional cancellation is generally granted. Id. Where the breach of development is
accompanied by a prolonged failure to act, unconditional cancellation is often the remedy. Id.

44. W.T. Waggoner Estate v. Sigler Oil Co., 118 Tex. 509, 518, 19 S.W.2d 27, 29 (1929).
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to adequately prove the amount of damage. "The amount and value
of oil or gas production, obtained or obtainable through reasonable
diligence, must be definitely alleged, and must be proven with rea-
sonable certainty before damages may be allowed for breach of an
... implied covenant [of reasonable development] . . . . ,,41 More
often, as damages are often difficult to adequately prove, courts will
grant conditional cancellation as a remedy. "In unusual circumstances
... courts .. .can enter a decree of cancellation. However, such a
decree should be conditional." 46 Unconditional cancellation, on the
other hand, while rarely applied, is most frequently the remedy
granted in the event of abandonment of the lease.47 More often "our
courts, in the exercise of equitable jurisdiction, will compel the lessee
to fully perform his obligation[;] ... the courts [can] do complete
justice without adjudging a lease forfeited or terminated for breach
of implied obligations ... even in cases where redress was impossible
under an award of damages."41

A breach for failure to reasonably explore generally justifies
only the remedy of cancellation-either conditional or uncondi-

45. Texas Pac. Coal & Oil Co. v. Barker, 117 Tex. 418, 429, 6 S.W.2d 1031, 1034 (1928).
It should be noted that damages may be shown with sufficient certainty where there is expert
testimony on damages based upon factual fimdings of, inter alia: production from surrounding
wells, data on the producing sands, and history on the quantity of oil normally produced.
See, e.g., Wes-Tex Land Co. v. Simmons, 566 S.W.2d 719 (Tex. Civ. App.-Eastland 1978,
no writ).

46. Wes-Tex Land Co., 566 S.W.2d at 722.
47. See Grubb v. McAfee, 109 Tex. 527, 536, 212 S.W. 464, 468 (1919). Here the court

was confronted with a lessee who had an oil and gas lease granting him the mineral rights for
a period of twenty years. Less than two years after the execution of the lease, and after the
only producing well ceased to produce, the lessee removed all equipment and failed to conduct
any additional drilling on the lease for nine years whereupon this action was brought by the
lessor requesting cancellation of the lease. The lessee, himself, "did not deny that he intended
to abandon the contract when he ceased to drill on the land, and did not testify to any desire
or purpose to resume operations." Id. at 530, 212 S.W. at 465. Speaking of the cancellation
request, the court stated that "[w]e think that the cancellation of the contract .. . can be
sustained only by reason of the abandonment of the contract by [the lessee]." Id. (emphasis
added). Under these facts, the court felt that unconditional cancellation of the lease was
appropriate.

48. Slaughter v. Cities Service Oil Co., 660 S.W.2d 860, 862 (Tex. App.-Amarillo 1983,
no writ) (citing W.T. Waggoner Estate v. Sigler Oil Co., 118 Tex. 509, 19 S.W.2d 27 (1929)).
The court in Slaughter, noting that the lessors were seeking unconditional cancellation,
construed Texas law as allowing only damages or conditional cancellation as an appropriate
remedy and stated that the "[lI]essors did not pursue a remedy cognizable under Texas law .. "
660 S.W.2d at 862. The court did point out in a footnote, however, that there may be cases
where the facts are so bad that only unconditional cancellation will be the appropriate remedy.
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tional. 49 "Damages is not an appropriate remedy, since the pecuniary
loss to the landowner from failure to explore cannot be ascertained
within reasonable limits of accuracy." 0 In Texas, conditional can-
cellation is the preferred remedy:

[tihe extreme hardship of the straight-out forfeiture and the in-
adequacy of damages are both avoided by a unique form of relief
... an alternative decree, requiring the lessee to do those things

necessary to fulfill his obligations under the implied covenant,
within a time fixed by the court, the lease to be forfeited and
cancelled, in default of such performance.5

In some cases, conditional cancellation will be provided when the
lessee has failed to reasonably explore the lease to certain depths.5 2

In such circumstances, courts will often conditionally cancel the lease
below a specified depth, subject to the lessee beginning exploration
in the untested depths within a specified time frame. Where there
has been a prolonged delay in any efforts to conduct any testing or
drilling of unexplored areas, courts will frequently unconditionally
cancel the lease, since, in their view, this action represents a holding
for speculative purposes and does not serve the objectives of the
agreement.5 3 Upon seeking unconditional cancellation, however, a
requirement of notice and demand for performance is a prerequisite
to enforcement of the covenant.54 This prerequisite apparently evi-

49. WLnIAMs & MEYERS, supra note 18, at § 844.
50. Id.
51. W.T. Waggoner Estate v. Sigler Oil Co., 118 Tex. 509, 525, 19 S.W.2d 27, 32 (1929).

The court pointed out that unconditional cancellation is appropriate, however, "when there is
complete cessation of actual use of the land for the purposes of the lease." Id. at 525, 19
S.W.2d at 32. See also Garcia v. King, 139 Tex. 578, 164 S.W.2d 509 (1949) (court uncon-
ditionally cancelled the lease since it was held by the production of less than paying quantities;
the court concluded that the lease was being held only for speculative purposes and that the
lease was no longer serving the object sought to be accomplished).

52. See Sinclair Oil & Gas Co. v. Masterson, 271 F.2d 310 (5th Cir. 1959), cert. denied,
362 U.S. 952 (1960) (a case originating in a United States district court in Texas). See also
Felmont Oil Corp. v. Pan American Petroleum Corp., 334 S.W.2d 449 (Tex. Civ. App.-El
Paso 1960, writ ref'd n.r.e.)(lessor sought to cancel a lease as to portions below a certain
depth; the court did not grant the relief requested only on the grounds of insufficient evidence
to raise the issue).

53. See Doss Oil Royalty Co. v. Texas Co., 192 Okla. 359, 137 P.2d 934 (1943); Garcia
v. King, 139 Tex. 578, 164 S.W.2d 509 (1942). However, the cancellation is frequently limited
to those areas whereupon the lessee has failed to initially explore; those areas which have been
explored, or are currently producing, are left to the lessee to continue under the lease.

54. Wmiu.MS & MEvaas, supra note 18, at § 844.4.
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dences the hesitancy of the courts to apply outright cancellation in
that any relief granted is almost invariably equitable."

B. Implied Covenants in Texas: A Distinction Between the
Covenant of Development and the Covenant of Further

Exploration

Generally, the implied covenant of development is concerned
with the further drilling in known producing formations while the
implied covenant of further exploration is concerned with drilling in
potentially productive but as yet untested formations.5 6 The purpose
of development is to assure proper production and recovery of all
recoverable oil and gas after initial production on the lease.5 7 "[Tihe
law implie[s] the obligation ... to exercise reasonable diligence to
continue drilling ... on the land after oil [is] encountered in the
first well ... ."38 The covenant of further exploration while not
concerned with the development of known producing strata, is im-
posed in some jurisdictions to insure that a lease will be adequately
explored for the potential production of hydrocarbons. 59 Although
often employed in several jurisdictions, it is questionable whether
this implied covenant is recognized, either as a separate covenant or
as subsumed under the covenant of development, under Texas juris-
prudence.

1. The Implied Covenant of Reasonable Development in Texas

The implied covenant of reasonable development is one of the
most frequently recognized implied covenants, both in Texas and

55. Id. As such, the lessee should be notified that the lessor believes him to be in breach
of his implied duties and provide him with the opportunity to correct the breach if there be
one. Upon a lessee's refusal to correct, then the lessor may bring action seeking cancellation
showing that lessee refuses to meet his obligations and cancellation of the lease is the only
equitable relief existing.

56. Id. § 831.
57. See Willingham v. Bryson, 294 S.W.2d 421 (Tex. Civ. App.-Fort Worth 1956, no

writ). This court stated that "[tihis duty is imposed upon the lessee because the failure further
to drill might leave untapped oil which could be produced, or result in permanent loss of
otherwise recoverable oil or a slower rate of production, thus depriving the lessor of the use
of the capital represented by the unproduced royalty oil." Id. at 423.

58. Grubb v. McAfee, 109 Tex. 527, 530, 212 S.W. 464, 465 (1919).
59. See Humble Oil & Refining Co. v. Romero, 194 F.2d 383 (5th Cir. 1952); Doss Oil

Royalty Co. v. Texas Co., 192 Okla. 359, 137 P.2d 934 (1943). Both of these cases, while
speaking in terms of exploration, concerned covenants of development. In both, the operators
had made discoveries of producing formations and then failed, or refused, to drill additional
wells on the leases.
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other statesA0 This covenant provides that once production has been
obtained by the lessee, an implied covenant arises that requires the
lessee to engage in further development of the lease's known pro-
ducing reservoirs. 6' "There is no obligation until the lease is shown
to be productive and therefore capable of production. ' 62 The focus
of this implied covenant is on those formations covered by the lease
which are known to be productive of hydrocarbons and the terms
of the covenant require further drilling only with respect to those
producing formations. 63 The rationale behind the imposition of this
covenant in Texas derives from the concept that the fundamental
purpose of the oil and gas lease is dependent on the development
and production of hydrocarbons. The implied covenant to develop
''arises only out of necessity and in the absence of an express
stipulation with respect to development of the leased premises ...
[and] is implied in order that the purpose for which the lease is
made, the production of oil and gas with payment of royalty to the
lessor, may be accomplished." 64

The duty to develop the lease after production is obtained is
bounded both by the reasonable prudent operator standard and the
economics of further operations. 65 "After discovery of hydrocarbons,
a lessee's obligation to develop is measured by the rule of reasonable
diligence or that of a prudent and diligent operator. The lessee is
not required to further develop the leasehold unless there is a
reasonable expectation of profit not only to the lessor but to the
lessee." 66 Thus, to show a breach of the covenant to develop, the
lessor must show that there was a reasonable expectation of profit
in further developing in addition to showing that a reasonable prudent

60. E.g., Berry v. Wondra, 173 Kan. 273, 246 P.2d 282 (1952); Doss Oil Royalty Co. v.
Texas Co., 192 Okla. 359, 137 P.2d 934 (1943); Clifton v. Koontz, 160 Tex. 82, 325 S.W.2d
684 (1959); Texas Pac. Coal & Oil Co. v. Barker, 117 Tex. 418, 6 S.W.2d 1031 (1928).

61. See Clifton v. Koontz, 160 Tex. 82, 325 S.W.2d 684 (1959); Texas Pac. Coal & Oil
Co. v. Barker, 117 Tex. 418, 6 S.W.2d 1031 (1928).

62. WLLIAms & MEYERS, supra note 18, at § 832.
63. Id. § 841.
64. Gulf Prod. Co. v. Kishi, 129 Tex. 487, 492, 103 S.W.2d 965, 968 (1937).
65. See WniMAms & MEYERS, supra note 18, at § 841. In this context, the expectation of

profit is an element of reasonable prudent operation, not a separate standard.
66. Atlantic Richfield Co. v. Gruy, 720 S.W.2d 121, 122 (Tex. App.-San Antonio 1986,

writ ref'd n.r.e.); accord Clifton v. Koontz, 160 Tex. 82, 325 S.W.2d 684 (1959); Labbe v.
Magnolia Petroleum Co., 350 S.W.2d 873 (Tex. Civ. App.-San Antonio 1961, writ ref'd
n.r.e.); Felmont Oil Corp. v. Pan American Petroleum Corp., 334 S.W.2d 449 (Tex. Civ.
App.-E1 Paso 1960, writ ref d n.r.e.).
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operator would have further developed the lease. 67 For "[t]here is no
duty unless such an amount of oil can be recovered to equal the cost
of .. .drilling ... and yield a reasonable expectation of profit. 6

Under an implied covenant of development, this "burden rests upon
the lessor ..... "6 If both of these elements are shown, then the
lessee has breached the implied covenant of reasonable development. 70

2. The Implied Covenant of Further Exploration in Texas: Does

Texas Jurisprudence Support It?

The implied covenant of further exploration is generally con-
cerned with additional drilling in potentially productive strata that
are as yet unproven. 7' It is recognized, however, that this covenant
is not as well established as are the covenants to protect from
drainage, to reasonably develop, and to market the product. 72 While
it may sometimes be recognized, 7 the implied covenant to further

67. To satisfy the burden that the lessee has not performed as a reasonable prudent
operator, a lessor is required to prove the lessee's failure "to measure up to the standards of
the prudent operator," that the "producing strata ... required additional wells," and that
there "would be a reasonable expectation of profit, not only to the lessor, but to the lessee"
by the drilling of additional wells. Felmont Oil Corp. v. Pan American Petroleum Corp., 334
S.W.2d 449, 455 (Tex. Civ. App.-El Paso 1960, writ ref'd n.r.e.). In this manner, the
expectation of profit is a specific application of the reasonable prudent operator standard.

68. Amoco Prod. Co., 622 S.W.2d at 568.
69. Clifton, 325 S.W.2d at 695; see also Senter v. Shanafelt, 233 S.W.2d 202 (Tex. Civ.

App.-Fort Worth 1950, no writ) (holding that the lessor's evidence was insufficient to show
breach of the implied covenant of development because the lessor failed to show that there
was a lack of reasonable development and a reasonable expectation of profit).

70. See Clifton v. Koontz, 160 Tex. 82, 325 S.W.2d 684 (1959); Texas Pac. Coal & Oil
Co. v. Barker, 117 Tex. 418, 6 S.W.2d 1031 (1928). For remedies available to a lessor upon
a showing of a lessee's breach of the implied covenant of development, see notes 43-58 and
accompanying text.

71. WILLUMS & MYEaRs, supra note 18, at § 841; see also Doss Oil Royalty Co. v. Texas
Co., 192 Okla. 359, 137 P.2d 934 (1943) (Oklahoma Supreme Court upholding a duty to
explore a lease upon which there had been no additional drilling in over twenty years stating
that there was a duty to diligently explore unproven formations).

72. WLLAmS & MEYns, supra note 18, at § 841; see, e.g., Amoco Prod. Co. v. Alexander,
622 S.W.2d 563 (Tex. 1981) (upholding the implied covenant to protect from drainage); Clifton
v. Koontz, 160 Tex. 82, 325 S.W.2d 684 (1959) (upholding the implied covenant of reasonable
development); Rhoads Drilling Co. v. Allred, 123 Tex. 229, 70 S.W.2d 576 (1934) (upholding
the implied covenant to market production).

73. See, e.g., Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 272 (1934) (originating
in Kansas but, as the relief sought was wholly in equity, decided as a matter of general law
by which the federal courts can reach their own conclusion); Nolan v. Thomas, 309 S.W.2d
727 (Ark. 1958); Cameron v. Lebow, 338 S.W.2d 399 (Ky. 1960); Doss Oil Royalty Co. v.
Texas Co., 192 Okla. 359, 137 P.2d 934 (1943).
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explore is frequently subsumed under the broad covenant to use due
diligence to develop the leasehold.7 4

The covenant of further exploration, where recognized, is bounded
by the reasonable prudent operator standard just as is the covenant
of development .7 It is questionable if the exploration covenant is
additionally limited by the expectation of profit. 76 In Texas, however,
the rule seems to be established that a claim of breach of an implied
covenant must be accompanied by a showing of both unreasonable-
ness on the part of the operator and an expectation of profit in
further drilling. 77

The covenant of further exploration has been suggested by the
Texas courts over the years and in some cases even affirmatively
upheld. 78 In Texas Co. v. Davis,79 the lessee to an oil and gas lease
was to have the rights to the leasehold for a period of twenty-five
years after the initial discovery of oil.so Soon after the execution of

74. WLiAms & MEYERS, supra note 18, at § 841.
75. See Doss Oil Royalty Co. v. Texas Co., 192 Okla. 359, __, 137 P.2d 934, 938

(1943) (stating that the "prudent operator rule may be considered as a measuring stick to
guide the court in determining the diligence required of the lessee in order to ascertain whether
a breach of the implied covenants has occurred."); see also Willingham v. Bryson, 294 S.W.2d
421 (Tex. Civ. App.-Fort Worth, no writ) (prudent operator rule used to show that the
failure to explore was not reasonable).

76. See Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 272, 280-81 (1934) (holding
that the lessee had breached an implied duty to explore even where there was no reasonable
certainty of profitability); see also Willingham v. Bryson, 294 S.W.2d 421, 425 (Tex. Civ.
App.-Fort Worth, no writ) (holding that "it was not necessary . . . to prove that additional
drilling would probably result in profit."). But see Clifton v. Koontz, 160 Tex. 82, 98, 325
S.W.2d 684, 697 (1959) (pointing out that the theory imposing a duty to explore regardless of
the certainty of profit is "untenable and is diametrically opposed to our established 'prudent
operator' rule where expectation of profit is an essential element." (emphasis added)); Atlantic
Richfield Co. v. Gruy, 720 S.W.2d 121, 124 (Tex. App.-San Antonio 1986, writ ref'd n.r.e.)
(although acknowledging that the defendant had failed to perform additional exploration for
twenty-six years, held that "the unrefutable fact remains that a 'prudent operator' would not
drill absent some evidence the drilling would be profitable." ).

77. As the expectation of profit is an element of the reasonable prudent operator standard,
Texas courts do not isolate it from the standard for separate consideration.

78. WILLIAMS & MEYERS, supra note 18, at § 815. The authors state that there are generally
three drilling covenants implied in oil and gas leases: to protect from drainage, reasonable
development, and further exploration. The "latter covenant has been rejected by name in
Texas, but the substance of the covenant has nevertheless been enforced in that state." Id.

79. 113 Tex. 321, 254 S.W. 304 (1923).
80. Id. at 327, 254 S.W. at 305. This condition was set forth in the lease in addition to

the customary "as much longer as" clause allowing the lessee to hold the lease for an indefinite
period of time while there is production in paying quantities. Id. at 327-28, 254 S.W. at 305.
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the lease, the lessee drilled a producing well."' Two years later the
lessee ceased production, removed all of his equipment, and vacated
the land. 8 The Texas Supreme Court held that the lease was subject
to an implied covenant that the premises be devoted to exploration
and development of minerals83 and that when the original lessee
ceased to do so, the premises were abandoned and the lease termi-
nated automatically . 4

In W. T. Waggoner Estate v. Sigler Oil Co.,8 the lessor sought
cancellation of an oil and gas lease covering a 3,000 acre tract of
land .86 Although there were two producing wells drilled on the lease,
the lessors claimed that the lessee, by failing to drill additional wells,
had breached its implied covenant to reasonably develop the lease.8 7

The Texas Supreme Court agreed. 88 Although this case involved
development, the court indicated that there may be an implied
covenant of further exploration by stating:

necessity and fair dealing alike require the implication of the
obligation by the lessee in leases ... for reasonable diligence in
oil and gas exploration, development, and production . .. [and]
where a solvent lessee is merely guilty of negligence . . . in the
conduct of the work of exploring, developing, producing, or
marketing the minerals, the lessor may recover his damages ...
should there be a breach of such covenant .... 89

81. Id. at 328, 254 S.W. at 305.
82. Id., 254 S.W. at 305. All equipment and machinery was removed in 1904 due to the

lessee's inability to afford the costs of operation. Texas Company was the successor to the
lease in 1913 and began to drill on the lease in 1918. Id. at 330, 254 S.W. at 306.

83. Id. at 333, 254 S.W. at 309. The court made no clear distinction between development
and exploration, however, the court likely spoke of these concepts conjunctively considering
that there had been very little initial exploration of the lease.

84. Id. at 333, 254 S.W. at 309; see also Grubb v. McAfee, 109 Tex. 534, 212 S.W. 464
(1919) (finding that there had been abandonment of the lease, the court granted unconditional
cancellation); WILAMs & MEYERS, supra note 18, at § 832.

85. 118 Tex. 509, 19 S.W.2d 27 (1929).
86. Id. at 515, 19 S.W.2d at 27.
87. Id. at 516, 19 S.W.2d at 28. Sigler claimed that it had "fully performed its obligations

by drilling certain wells . . . including two wells which produced oil in paying quantities . . .
and ... was entitled, in any event, to hold its rights . . . in 2,000 acres, with a producing
well as its center." Id. at 516, 19 S.W.2d at 28.

88. Id. at 519, 19 S.W.2d at 29. The supreme court reasoned that after the drilling of
two paying wells, there was an implied obligation to continue with reasonable diligence the
work of exploration for, and production of, oil and gas on the lease.

89. Id. at 524, 19 S.W.2d at 31-32 (emphasis added). It should be noted, however, that
this case was decided on the concept of reasonable development. The special issues presented
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Finally, in Willingham v. Bryson,90 the Fort Worth Court of
Civil Appeals explicity stated that there was an implied covenant of
further exploration, 9' relying on that implication made in an earlier
Texas Supreme Court case. 92 In Willingham, the lessee had acquired
the interest in an oil and gas lease from the original lessee after four
wells had been drilled. 9 During the time Willingham held the lease,
all but one well had quit producing and the remaining well was
producing in very small quantities. 94 Willingham, however, did not
drill any wells on the property. 95 The lessor sought to cancel the
lease, or in the alternative, to require further exploration under
penalty of cancellation. 96 Although the lease stated that the leasehold
would remain in force while there was production, 97 the court rea-
soned that there was an overriding implied covenant of exploration
and that it had been breached by the lessee's inaction. 98 Thus, the
court conditionally cancelled the lease, providing the lessee the op-
portunity to begin drilling on the premises or forfeit the lease. 99

The Willingham court relied on Perkins v. Mitchel"°° in holding
that the covenant to explore was implied in oil and gas leases. In
Perkins, the Texas Supreme Court affirmed a judgment of conditional
cancellation of a lease' 0' for the lessee's failure to drill additional
wells after the first well had been drilled some years prior. 02 Although

to the jury concerned only development. The court considered implied covenants to "continue
the development and production of oil or gas with reasonable diligence" and the remedy
studied was the "usual remedy for breach of the lessee's implied covenant for reasonable
development .... Id. at 517-18, 19 S.W.2d at 29.

90. 294 S.W.2d 421 (Tex. Civ. App.-Fort Worth 1956, no writ).
91. Id. at 425.
92. Id. (citing Perkins v. Mitchell, 153 Tex. 368, 268 S.W.2d 907 (1954)).
93. Id. at 422. By the time Willingham had acquired the lease, four wells had been drilled

by the previous lessee. One of these wells had ceased to produce before his acquisition, and
two others ceased production shortly thereafter.

94. Id. The well was, however, still producing in paying quantities.
95. Id.
96. Id.
97. Id. Section 8 of the lease provided that the "lease shall never be forfeited, cancelled

or terminated for failure by the lessee to perform in whole or in part any of its implied
obligations, nor while oil or gas is being produced in paying quantities for any cause whatsoever
.... .Id.

98. Id. at 425.
99. Id. The court relied on the finding of an implied obligation to reasonably explore

and the provision in Section 8 of the lease providing that the lease may not be forfeited
"unless there shall first be a final judicial ascertainment that such obligation or cause exists
and that lessee is in default." Id. at 422, 425.

100. 153 Tex. 368, 268 S.W.2d 907 (1954).
101. Id. at 371, 268 S.W.2d at 909.
102. Id. at 369, 268 S.W.2d at 908. There was a single gas well completed by the previous
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Perkins did not explicitly distinguish "exploration" from "develop-
ment,"' l 3 the Willingham court believed that Perkins represented the
supreme court's approval of an implied covenant of further explo-
ration.' °4 Relying on this interpretation, the Willingham court held
"that this case involves the doctrine of implied covenant of further
reasonable exploration [and] that there is such a covenant .... ",105

In 1959, the Texas Supreme Court decided Clifton v. Koontz,' °0

which was thought to clarify the ambiguity surrounding the covenant
of further exploration. In Clifton, an oil and gas lease was entered
into by the petitioners, as lessors, and the respondent, as lessee, in
1940.'07 A well was not drilled on the lease until nine years later'0

and no other drilling or reworking operations were performed until
1956.109 Before the reworking, the lessor filed this action seeking
cancellation of the lease on the theory that the lessee "breached an
implied covenant to reasonably develop the property and to 'reason-
ably explore the [lease] for the production of minerals .... "',,

The trial court ordered the lessee to commence drilling operations
on the lease to test for hydrocarbons within sixty days."' If there
was no such drilling begun by the end of that time, the lease would
"terminate and re-invest in the petitioner.""12 The court of appeals
affirmed the trial court's decision denying termination of the lease,
but held that the respondent was not required to drill a second well." 3

102. Id. at 369, 268 S.W.2d at 908. There was a single gas well completed by the previous
lessee; the date was not provided in the opinion.

103. 294 S.W.2d at 424.
104. Id. at 425. "We believe that our Supreme Court in Perkins v. Mitchell ... has

sustained the proposition that a lessee impliedly covenants reasonably to explore a lease after
production has been obtained, under penalty of cancellation if he fails so to do; that the
lessor is not required to prove that additional drilling would probably result in profit ....
Id.

105. Id.
106. 325 S.W.2d 684 (Tex. 1959).
107. Id. at 687-88. The lease covered two tracts of land encompassing 350 acres. Id.
108. Id. at 688. This well produced both oil and gas but very little oil.
109. Id. The reworking of the well was subsequent to the filing of this case.
110. Id. at 687. The lessor actually sought cancellation on two theories: first, that the lease

had terminated due to cessation of production; second, and in the alternative, that the lessee
breached the implied covenants to develop and explore. Id.

111. Id. at 688.
112. Id. The trial court also found that the existing gas well had "at all material times

produced gas in paying quantities," thus the lease was held to be in full force and effect. Id.
Additionally, the court held that the petitioners were damaged by the failure of respondent to
rework the existing well and to drill, but that such damages were "speculative and could not
be ascertained with any degree of certainty," id.; hence, the conditional cancellation.

113. Id.

19881 1245
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The supreme court affirmed the court of appeals' holding that
the lessee had not breached any implied covenants." 4 After deter-
mining that there was not a breach of an implied covenant to
reasonably develop,"' the court considered the claim regarding the
implied covenant to explore." 6 The petitioner contended "that there
is an implied covenant to explore as distinguished from the implied
covenant to conduct additional development after production is once
obtained""17 and urged the court to approve the holding of Wil-
lingham v. Bryson."' Speaking of the Willingham decision," 9 the
court stated:

[w]e do not believe this case to be authoritative or in harmony
with the rule announced in the Texas cases. Our examination of
the Texas cases reveals that the corpus of the oil and gas law, as
it has developed, treats the covenant of development as covering
all additional drilling requirements after production is once ob-
tained on the lease, except those for protection from offset wells
which are draining the premises. 20

The court declined to adopt the petitioner's theory that there is an
implied covenant to explore as distinguished from the implied cove-
nant to develop. Because there was no implied covenant to explore,
the court held that "the respondents were under no duty to drill a
second or additional well .... ",121

114. Id. The supreme court held on all three isues: first, that the well continuously produced
in paying quantities, id. at 689; second, that there was no breach of the implied covenant to
develop, id. at 695; third, that there was no breach of an implied covenant to further explore.
Id. at 696. The latter was reached after determining that there was no such covenant implied
as distinguished from the covenant of development in Texas. Id.

115. Id. at 695. The court reached this conclusion after finding that the petitioners did
not meet the burden of proving that the lessee failed to "measure up to the standard of the
prudent operator" and "that by the drilling of additional wells there would be a reasonable
expectation of profit to the lessee." Id.

116. Id. at 696.
117. Id. (emphasis added).
118. Id.; see supra notes 90-105 and accompanying text. The Willingham court held that

there was a separate implied covenant of exploration.
119. 325 S.W.2d at 696. This court felt that Willingham was incorrectly decided and

refused to adopt the implied covenant of exploration as distinguished from the implied covenant
of development. Id. at 697.

120. Id. at 696. This statement leaves open the possibility that, while there may be no
separate covenant of further exploration, there may be such a covenant existing as a subset
of the implied covenant to develop.

121. Id. at 697. The theory advanced, however, was that an implied covenant to explore
"obligate[d] the lessee to drill when a ready, able and willing operator would drill regardless

[Vol. 19:12311246
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The supreme court left open the door to allow some room for
discussion on this matter. While considering the contention that the
lessee had breached the implied covenant to develop the lease by
failing to drill additional wells,' 22 the court made a statement that
may provide an exception to the rule that there is no implied covenant
to explore. The court said:

[I]t should be noted that we do not have a factual situation where
the lease covers several thousand acres and an effort is being
made to hold such vast acreage by showing production from a
comparatively small area. Neither are we confronted with a situ-
ation where an unreasonably long length of time has elapsed since
the last development of the leased premises. Therefore, we do not
pass upon these questions."13

Arguably, this language suggests that at some time in the future the
court may find the existence of an implied covenant to further explore
a lease in the specific circumstances mentioned. 24

The existence of an implied covenant of exploration was again
denounced in Feimont Oil Corp. v. Pan American Petroleum Corp. 125

Here, the El Paso Court of Civil Appeals expressly discredited the
Fifth Circuit's decision a year earlier in Sinclair Oil & Gas Co. v.
Masterson 26 where the court held that there was an implied covenant

of the certainty of profit." Id. The supreme court thought that this theory was "untenable"
as it was "diametrically opposed to [the] established 'prudent operator' rule where expectation
of profit is an essential element." Id. Thus, it is difficult to tell whether the court is denying
the existence of the covenant, or the argument of the petitioners.

122. Id. at 694.
123. Id. at 696. It appears that the supreme court may recognize an implied covenant to

explore, but under the guise of a covenant to develop. While this exception language notes
the possibility of such a duty under these circumstances, it clearly refers to reasonable
development of the leased premises after production has been obtained. The covenant of
exploration implied here is a duty to further explore for the possibility of further potential
prodkzcing formations; i.e., formations which may exist because of the presently producing
formation. In essence, this refers to development of the lease.

124. It is well to note that this statement is made at the conclusion of the discussion on
the implied covenant of development and just before the court stated that "[w]e turn now to
the holding of the trial court that the [lessee] impliedly covenanted to further explore ...."
Id. From this construction, it is likely that the court is announcing that they might have
decided differently on the implied covenant of development if one of the conditions quoted
above were met.

125. 334 S.W.2d 449 (Tex. Civ. App.-El Paso 1960, writ ref'd n.r.e.).
126. 271 F.2d 310 (5th Cir. 1959), cert. denied, 362 U.S. 952 (1960). Here the lessor

executed thirty-one leases covering nearly 90,000 acres. Id. at 312. The premises had been
fully explored and developed for gas by the prior lessee, but there had been no drilling for
oil during that time, nor since Sinclair obtained the oil rights some twenty-five years earlier.
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of exploration recognized in Texas. 27 In Felmont, the lessors brought
suit to cancel two leases alleging that the lessee had breached an
implied covenant to explore the lease. l28 Discussing the implied cov-
enant of exploration, the court quoted Clifton holding that there was
no covenant to explore as distinguished from the covenant to develop
in Texas.29 The court reasoned that since there was no covenant of
exploration, there was no need to submit any special issue to the
jury on this matter. a0 "Consequently, had the trial court submitted
[these] issues in the exact manner requested ... and even had all
such issues been answered favorably to appellants, the jury verdict
would have been worthless .... ."I" The court concluded by stating
that "[w]e hold here, as was held by the Supreme Court in the
Koontz case, ... that there is no implied covenant to explore, as
distinguished from the implied covenant to conduct, additional de-
velopment .... '1132

After the filing of this case, Sinclair drilled eight wells; six of which were producers, and
seven of which were held in a limited area. Id. at 314. The Fifth Circuit, thinking that to
imply covenants on each individual lease would be too burdensome to the lessee, considered
the entire 90,000 acres as a single leased unit for purposes of applying implied covenants. Id.
at 324. Purporting to apply Texas law, the Fifth Circuit held that there was an implied
covenant to explore the entire tract and that the lessee had breached this duty. The court
reasoned that the covenant existed in this situation due to the facts of the case fitting into the
"Clifton exception" of a large tract of land being held by production from a relatively small
area. Id. at 320; see supra note 123 and accompanying text. Stating that Clifton v. Koontz
was limited to the facts of that case, the court reasoned that the Texas Supreme Court was
not "announcing any radical departure from long established principles of law" and recognized
that there were situations in which such implied covenants were applicable. Id. at 317, 321.
As such, the Fifth Circuit determined that there was an implied covenant of exploration in
Texas.

127. Id. at 320.
128. 334 S.W.2d at 451. The two leases covered an area of 31,260 acres and the lessor

sought to cancel the leases alleging that the lessee had wholly failed to explore some parts of
the lease and partially failed to explore others below the depth of 3,200 feet. Id. at 451-52.

129. Id. at 455.
130. Id. Had the issues involved development, the court would have likely allowed sub-

missions on the issue of development only.
131. Id. That is, if the issues submitted to the jury were in regards to exploration, a

finding by the jury that there had been no reasonable exploration would not allow relief to
the appellants as there would be no legally recognizable breach.

132. Id. at 457. The court went on to discuss the Masterson case and declined to follow
it stating, "[w]e do not think this case has distinguished the facts of the Koontz case, nor do
we believe it follows it." Id. at 458. Even the Fifth Circuit has commented on the invalidity
of Masterson. In Weymouth v. Colorado Interstate Gas Co., 367 F.2d 84 (5th Cir. 1966), the
court stated that this case "has been severely criticized as not well considered. As an Erie
proposition, its vitality is severely sapped, if not extinguished, by the express repudiation of
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II. SUN EXPLORATION & PRODUCTION Co. v. JACKSON: AN

EXPANSION OF THE IMPLIED COVENANT OF REASONABLE
DEVELOPMENT

In Sun Exploration & Production Co. v. Jackson,'33 Sun Explo-
ration & Production Company ("Sun") was a lessee to an oil and
gas lease covering 10,000 acres on the Jacksons' ranch. 34 Sun op-
erated the bulk of its oil and gas activities on the northeast section,
a section referred to as the Oyster Bayou Field ("Oyster Bayou").'35

Sun discovered Oyster Bayou in 1941 after drilling its third well.13 6

Since that time, Sun has drilled sixty-three additional wells' 31-

fourteen exploratory wells3 8 and forty-nine development wells. 3 9

During the term of the lease, Sun performed thirteen seismic
surveys over the entire lease.' 40 In 1979, Sun prepared to perform
another survey but was denied access by the Jacksons. 4' As a result,
Sun filed this action, obtained a temporary restraining order, and
began the survey. 42 The Jacksons filed a counterclaim in this action
seeking cancellation of the lease alleging that Sun failed to reasonably
explore and develop the premises. 43

it by the Court of Civil Appeals ... in Felmont Oil Corp. v. Pan American Petroleum
Corp .... because that Court stated, we had ignored Clifton v. Koontz. Perhaps the Fifth
Circuit has been overruled again." Id. at 102 n.57.

133. 715 S.W.2d 199 (Tex. App.-Houston [list Dist.] 1986, writ granted).
134. Id. at 200. Amoco Production Company is a party plaintiff in this suit as it holds a

portion of the working interest in the lease. Appellant's Brief, supra note 1, at 3. Jackson,
the defendant in this action, is a cross-plaintiff through a counterclaim requesting cancellation
of the lease. The lease consists primarily of two portions, north and south, as it is bisected
by a farm-to-market road. The north portion is further divided into two sections, east and
west, by Oyster Bayou River. 715 S.W.2d at 201.

135. 715 S.W.2d at 201. At the time of trial, thirty-seven wells were producing; all of
these wells were located in Oyster Bayou and were producing from the same formation, known
as the Seabreeze Sands, found at 8,120 feet below sea level.

136. Id.
137. Id. The opinion states sixty-four wells have been drilled since the discovery of Oyster

Bayou; this includes the sixty-three drilled after that time and the discovery well itself. See
supra note 5 and accompanying text.

138. Three of these exploratory wells were drilled on the south section of the lease and
resulted in producing wells. Appellant's Brief, supra note 1, at 5.

139. Id.
140. 715 S.W.2d at 201.
141. Id.
142. Id. After obtaining the TRO, Sun performed the survey on the north portion of the

lease but failed to do so on the south portion before its expiration. Sun did not seek an
extension. Id.

143. Id. at 200.
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The trial court entered judgment for the Jacksons after the jury
found that Sun had failed to reasonably explore the lease.'" The
Houston Court of Appeals upheld the judgment in part and remanded
the portion of the decree concerning the conditional cancellation for
a reformulation of the time allowed. 45 The court of appeals held
that the covenant to develop as implied in oil and gas leases included
the duty to act as a reasonably prudent operator in drilling additional
wells outside of known producing formations.'1

The issue in this case, as stated by the court, was "whether
Sun's duty to 'develop' included the obligation to drill 'exploratory'
wells to test other than 'known producing' formations of the lease.' 47

The court first noted that "a lessee usually assumes a number of
implied covenants in favor of the lessor with reference to the devel-
opment and operation of the leased premises' '

1
48 and that "the

standard for testing the lessee's performance of such implied cove-
nants is that of a reasonably prudent operator under the same or
similar facts and circumstances."'149

Recognizing the proposition stated in Clifton v. Koontz,50 the
court of appeals determined that there are generally three types of
wells: wildcat wells, development wells, and exploratory development

144. Id. at 201. Two special issues were submitted for the jury's consideration: 1) whether
Sun had failed to reasonably develop the lease, and 2) whether Sun had failed to reasonably
explore the lease. The jury found for Sun on the first issue and for the Jacksons on the latter.
Based on this verdict, the trial court unconditionally cancelled a portion of the lease covering
the entire south section and the north section west of Oyster Bayou River. Appellant's Brief,
supra note 1, at 9. The remaining portions below the Seabreeze Sands in Oyster Bayou were
conditionally cancelled requiring Sun to drill additional wells below that depth to retain their
interest in all of Oyster Bayou. Id.

145. Id. at 206. The court upheld the unconditional cancellation but thought that the time
of six months allowed for Sun to begin additional drilling under the Seabreeze Sands was too
burdensome. Id.

146. Id. at 203. The court cited no authority in support of this proposition; they apparently
reached this decision based only upon the jury's finding that Sun had failed to reasonably
explore. The court below had additionally instructed the jury as to the reasonable operator
standard and the need of showing an expectation of profit; yet it appears that both the jury
and the court neglected to take either into account.

147. Id. at 202.
148. Id. at 201 (citing Amoco Prod. Co. v. Alexander, 622 S.W.2d 563 (Tex. 1981)).
149. Id. (citing Amoco Prod. Co., 622 S.W.2d at 567-68). The court pointed out that the

implied covenant of development after production is obtained is one such generally recognized
covenant. Id.

150. 160 Tex. 82, 325 S.W.2d 684 (1959). There the Texas Supreme Court held that there
was no implied covenant of exploration as distinguished from the implied covenant of
development. For more discussion see notes 106-24 and accompanying text.

1250



1988] IMPLIED COVENANTS TO EXPLORE 1251

wells.' 5 ' They believed that the holding of Clifton disclaimed only
the need to drill wildcat or speculative wells that did not offer a
reasonable expectation of profit to a reasonably prudent operator, 5 2

but that an implied covenant of development required more than
merely the drilling of additional wells into known producing for-
mations.'53 Making this distinction between wildcat wells and explor-
atory development wells, 54 the court upheld the jury's verdict that
"Sun had not acted as a reasonable prudent operator in drilling
additional wells to find production outside the Oyster Bayou Field.' 55

As such, the court expanded the implied covenant of development
by requiring more than just reasonable development of known pro-
ducing formations; it now includes the duty to develop the lease
outside of any known producing formations. 5 6 In this manner, the
court holds that an implied exploration covenant, as contained within
the implied covenant of reasonable development, requires an addi-
tional duty to explore the lease outside of known producing forma-
tions. 57 Such a duty "would force a lessee to drill a well to an

151. 715 S.W.2d at 202.
152. Id.
153. Id.
154. Id. The court defined wildcat wells as those wells drilled without being based on a

prudent operator's reasonable expectation of profit, while exploratory development wells are
wells drilled in areas outside of a producing stratum where it is probable that there are
formations capable of producing profits. Id.

155. Id. at 203 (emphasis in original). The court of appeals reasoned that the second issue
(relating to the duty to explore outside of Oyster Bayou) did not inquire whether Sun had
failed to drill "exploratory 'wildcat' wells" outside of Oyster Bayou, but whether Sun had
failed in its duty, as a reasonable prudent operator, to drill additional "'exploratory' devel-
opment wells" to test other than known producing formations outside of Oyster Bayou. Under
this issue, and by the jury's finding, the court found an adequate basis in holding that "Sun
had failed in its duty to reasonably develop the leased premises." Id.

156. Id. at 203-04. The court, however, is not requiring a lessee to drill wildcat wells. It
places the burden on a lessee to drill what it refers to as "exploratory development" wells in
areas which contain potentially producing formations. The court reasons that there is an
implied covenant of exploration contained within the implied covenant of development as
perhaps suggested by the supreme court in Clifton. As such, and by their mention of
"potentially" productive formations, it is required that the lessor show that a reasonable
prudent operator with a reasonable expectation of profit would do so. Although heavily
contested by Sun, Jackson offered apparently sufficient expert testimony showing the existence
of potentially productive formations as well as a reasonable expectation of profit satisfying
the court that Sun had breached the implied covenant.

157. Id. at 204. This decision expands the duty under an implied covenant of reasonable
development. Historically, the covenant of development required a lessee to drill additional
wells in known producing formations after production was obtained to insure the fullest
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unknown formation on his lease . . . greatly increas[ing] the hazards
and losses of the lessee . . . [and, as a result] the 'implied covenant
of further exploration' becomes an implied covenant to drill a 'wild-
cat' well.' l58

III. SUN EXPLORATION & PRODUCTION Co. v. JACKSON:
IRRECONCILABLE WITH THE WEIGHT OF TEXAS CASES ON IMPLIED

COVENANTS OF FURTHER EXPLORATION AND REASONABLE
DEVELOPMENT

Prior Texas cases have held that there are no covenants of
further exploration implied in oil and gas leases in Texas'59 by stating
that there is no implied covenant to explore as distinguished from
the implied covenant of development.w While these cases have
asserted that there is no separate covenant of further exploration,
the Jackson court disregards these holdings and expands the covenant
of development to include a duty to explore in unknown productive
horizons. 161

possible production of recoverable hydrocarbons. While implied covenants of exploration may
be recognized in other jurisdictions, such covenants are theoretically regarded as being separate
and distinct from the covenant of development. In cases where a duty of exploration of
unknown formations is imposed under the covenant to develop, it is usually applied in
circumstances where there has been little drilling activity on the lease over an unreasonable
amount of time. The purpose of imposing a duty to explore in this situation, as noted in
Garcia v. King, 139 Tex. 578, 164 S.W.2d 509 (1942), is to avoid requiring the lessor "to
suffer a continuation of the lease ... merely for speculation purposes on the part of the
lessees." Id. at 585, 164 S.W.2d at 513. This is unwarranted, however, when the lease contains
a number of producing wells and the lessees have fully developed the formation by drilling
additional producing wells.

158. Brown, The Proposed New Covenant of Further Exploration: Reply to Comment, 37
TEx. L. REy. 303, 334 (1959).

159. See, e.g., Clifton v. Koontz, 160 Tex. 82, 325 S.W.2d 684 (1959); Atlantic Richfield
Co. v. Gruy, 720 S.W.2d 121 (Tex. App.-San Antonio 1986, no writ); Labbe v. Magnolia
Petroleum Co., 350 S.W.2d 873 (Tex. Civ. App.-San Antonio 1961, no writ); Felmont Oil
Corp. v. Pan American Petroleum Corp., 334 S.W.2d 449 (rex. Civ. App.-El Paso 1960,
writ ref'd n.r.e.).

160. Clifton, 160 Tex. at 98, 325 S.W.2d at 696; Gruy, 720 S.W.2d at 124; Felmont, 334
S.W.2d at 457.

161. See Sun Exploration & Prod. v. Jackson, 715 S.W.2d 199 (Tex. App.-Houston [1st
Dist.] 1986, writ granted). Although the Texas Supreme Court held in Clifton v. Koontz that
there was no implied covenant to explore as distinguished from the covenant to develop,
leaving open the possibility that implied covenants of exploration may be within implied
covenants of development, the Jackson court now explicitly states that the duty to explore is
contained as an element of the covenant of development. While this is tenable after Clifton
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The court, in arriving at their conclusion, does not cite any case
to support this contention. 6 2 It appears that they come to this result
through a strained reading of the Texas Supreme Court's holding in
Clifton.6 3 In reading Clifton, the court believed that the supreme
court distinguished the requirement of drilling wildcat wells from the
requirement of drilling exploratory wells and that the supreme court
only held that there was no duty to drill the former. 1"The court of
appeals reasoned that while the drilling of exploratory wells may not
be required in Texas by a separate exploration covenant, it is a duty,
nonetheless, under development covenants. 165 They attempt to bolster
their premise in referring to these exploratory wells as "exploratory

and Felmont, this court goes even further expanding it to require not only exploration for the
purpose of developing the formation in surrounding areas, but to include exploration of
formations foreign to the producing formation. The distinction lies in the concept that the
covenant of development requires drilling in known producing formations and is governed by
a reasonable operator standard with a reasonable expectation of profit. The covenant of
exploration, on the other hand, as a separate covenant, necessitates drilling in unknown
formations and does not require a showing of reasonable expectation of profit. When the
exploration covenant is brought within the realms of development covenants, however, it is to
imply a duty of exploration in regards to known formations and only if there is a reasonable
expectation of profit. The Jackson court agrees that the duty of exploration here is bounded
by the reasonable prudent operator standard and a reasonable expectation of profit, but
additionally reasons that the duty to explore exists, not only in known producing formations,
but where there may be "potentially productive formations" outside of the known producing
formations. The fallacy of this reasoning is that formations become "potentially productive"
only when there is some knowledge of their existence; although "it is fairly probable that
some of the [unexplored] areas of the leases will be found to be productive of oil .. . the
number and extent of such areas can be determined only by drilling." Atlantic Richfield Co.
v. Gruy, 720 S.W.2d 121, 124 (Tex. App.-San Antonio 1986, no writ). To require drilling
solely on the basis of sharply contested and speculative testimony as to the existence of
potentially productive formations, as was done in Jackson, disregards the function of the
reasonable operator rule and the reasonable expectation of profit.

162. See Sun Exploration & Prod. v. Jackson, 715 S.W.2d 199 (Tex. App.-Houston [lIst
Dist.] 1986, writ granted).

163. 160 Tex. 82, 325 S.W.2d 684 (1959).
164. See id. at 97-98, 325 S.W.2d at 696-97. The court of appeals defines the wildcat wells

as speculative wells "drilled to test unproven sands in a 'new field' " which are not "necessarily
based on a 'prudent operator's reasonable expectation of profit' " and states that these are
not required of lessees by implied covenants. 715 S.W.2d at 202. Yet, Jackson requires drilling
in potentially productive formations outside of known formations (i.e., in "new fields") under
the guise of exploratory development wells. There appears to be no distinction between the
two wells because unknown producing formations are "unproven sands" even if they have
the "potential" to produce.

165. See 715 S.W.2d at 202. It is arguable that this was held in Clifton but in the limited
circumstances of a large lease held by production of a relatively small area, or of a lease
where there has been little development. See supra notes 122-24 and accompanying text.
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development wells."'16 Being defined in this fashion, the court holds
that the duty to drill such exploratory wells falls under the ambit of
development covenants. 167

The supreme court, in Clifton, denied the existence of an implied
covenant of exploration in Texas .161 While it is arguable that the
Clifton court was only denouncing the covenant of exploration as a
separate covenant, 69 it can additionally be seen from the court's
discussion that the covenant does not exist to expand the concept of
the development covenant as well. 70

In Clifton, the petitioners contended that there was an implied
covenant to explore 7' and urged the court to approve the holding of
Willingham. 72 The supreme court refused to adopt such a holding
stating that "[w]e do not believe this case to be authoritative or in
harmony with the rule announced in the Texas cases.' ' 73 The court
noted that Willingham had relied on two cases apparently supporting
the existence of an implied exploration covenant 74 and dismissed
both as providing no authority for the proposition as they were

166. 715 S.W.2d at 202. The court defines the exploratory development wells as wells
"drilled to test potentially producing formations." Id. They distinguish these from development
wells by describing development wells as those "drilled to tap into and further develop the
producing formation ...." Id. Exploratory development wells, although defined by the court
as wells drilled to test potentially productive sands as yet untested, are still wildcat wells. But
as a type of development well, the court reasons, the exploratory development well is required
of a lessee under the covenant to develop and is governed by the reasonable prudent operator
standard.

167. See id.
168. 160 Tex. at 98, 325 S.W.2d at 696.
169. Id., 325 S.W.2d at 696. This argument is plausible from the court's statement that

"there is no implied covenant to explore as distinguished from the implied covenant to conduct
additional development ...." Id., 325 S.W.2d at 696 (emphasis added).

170. The Texas Supreme Court here cited two development cases, Sauder v. Mid-Continent
Petroleum Corp., 292 U.S. 272 (1934) and Brewster v. Lanyon Zinc Co., 140 F. 801 (8th Cir.
1905), and recognized them as requiring exploration under the given circumstances, yet still
refused to uphold a general duty to explore. The duty noted by the courts in each case was
one to explore the lease for purposes of developing the formation. From this it is apparent
that the court intended not to encourage an exploration covenant as a separate covenant, nor
as a broadening element of the development covenant. 160 Tex. at 96-98, 325 S.W.2d at 695.

171. 160 Tex. at 97, 325 S.W.2d at 696.
172. 294 S.W.2d 421 (Tex. Civ. App.-Fort Worth 1956, no writ). The court in that case

held there was an implied covenant to explore basing their holding on Sauder v. Mid-Continent
Petroleum Corp., 292 U.S. 272 (1934) and Brewster v. Lanyon Zinc Co., 140 F. 801 (8th Cir.
1905).

173. 160 Tex. at 97, 325 S.W.2d at 696; see supra note 120 and accompanying text.
174. 160 Tex. at 96-97, 325 S.W.2d at 696. Sauder v. Mid-Continent Petroleum Corp.,

292 U.S. 272 (1934); Brewster v. Lanyon Zinc Co., 140 F. 801 (8th Cir. 1905).
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development cases decided on the facts of those cases.'75 In denounc-
ing the Willingham court's use of Sauder v. Mid-Continent Petroleum
Corp.176 to support the contention of an exploration covenant, the
court pointed out that "the court in the Willingham case makes no
reference to the clearly stated issue in the Sauder case ... [that]
'[tihe question for decision is whether the respondent failed to comply
with an implied covenant to develop . .. ' 177 The Clifton court
then noted that the court in Willingham did not treat exploration as
a separate covenant, but instead followed the theory of Brewster v.
Lanyon. Clifton denounced this theory as not providing any sup-
port for the contention of an exploration covenant as Brewster was
a development case.179 Using this line of reasoning, the Texas Supreme
Court expressly declared that there is not an implied covenant of
exploration; not one separate and distinct from the development
covenant, nor one existing to expand the duties of the implied
covenant of development.18 0

175. 160 Tex. at 96-97, 325 S.W.2d at 696. In Sauder, there had only been two wells
drilled on a 360 acre tract during more than ten years and those only to prevent drainage. In
Brewster, there was only one well drilled on two tracts containing over 230 acres. Both cases
were thought to represent a failure to reasonably develop and, as such, were not thought
determinative of the question of exploration covenants by the court in Clifton. Id., 325 S.W.2d
at 696.

176. 292 U.S. 272 (1934).
177. 160 Tex. at 98, 325 S.W.2d at 696. As noted by the Tenth Circuit's handling of the

case, Sauder was a development case. There they spoke of how "the long lapse of time since
any development ha[d] taken place on the lease [and] the large area undeveloped.. . . [was]
slight indication that the undeveloped portion .. .would require further development." Mid-
Continent Petroleum Corp. v. Sauder, 67 F.2d 9, 12 (10th Cir. 1933) (emphasis added).

178. 160 Tex. at 98, 325 S.W.2d at 696. Brewster v. Lanyon, 140 F. 801 (8th Cir. 1905).
There the court implied a duty of exploration as to effectuate development of the leased
premises. The court mentioned this duty in general terms stating that once production had
been obtained, "the work of exploration, development, and production should proceed with
reasonable diligence." 140 F. at 812-13.

179. 160 Tex. at 98, 325 S.W.2d at 696.
180. Id., 325 S.W.2d at 696-97. In a passage of the opinion in Clifton, the court also

stated that they were not dealing with situations where the "lease cover[ed] several thousand
acres and an effort [was] being made to hold such vast acreage by showing production from
a comparatively small area . . . [nor] where an unreasonably long length of time ha[d] elapsed
since the last development of the leased premises." Id. at 97, 325 S.W.2d at 696 (emphasis
added). It is this passage that some have referred to as the "Clifton exception"; that the court
is recognizing that there may be situations where the covenant of exploration is to be implied.
This statement, however, refers to the implied covenant of development; it is a statement that
the court might have decided differently on the grounds of development if these circumstances
were present. See, e.g., Texas Co. v. Davis, 113 Tex. 321, 254 S.W. 304 (1923) (holding that
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Another position argued as supporting an implied covenant for
exploration is noted in a statement made in Felmont Oil Corp. v.
Pan American Petroleum Corp.'81 There the court of civil appeals,
after finding that there was no separate exploration covenant, 8 2 went
on to state the elements a lessor is required to prove under a claim
of breach of an implied covenant to develop. 183 One requirement
enumerated was that the lessor must show "[t]hat strata or horizons
other than those from which production is being obtained (on which
further exploration or drilling is sought), exists in reasonable prob-
ability . . . ."' While this requirement of proof may be suggestive
of an exploration covenant, the court in Felmont obviously had a
particular situation in mind when espousing this requirement. The
court was likely speaking of discovered fields in which there are
multiple stratum of potentially producing formations." 5 Such a sit-
uation requiring this proof would arise when the lessee drills to
further develop the field and encounters another productive formation
in the same field other than that from which there is current pro-

an oil and gas lease had terminated after the lessee had obtained production and then abandoned
the lease two years later). While that court stated that the lease was subject to an implied
covenant that the premises be devoted to exploration and development, the court was holding
so under the theory of development; i.e., that the lease has to be explored around the producing
formation in order to properly develop the leasehold. 113 Tex. at 335-36, 254 S.W. at 308-
09.

181. 334 S.W.2d 449 (Tex. Civ. App.-El Paso 1960, writ ref'd n.r.e.).
182. Id. at 455 (citing Clifton v. Koontz, 160 Tex. 82, 98, 325 S.W.2d 684, 696 (1959)).
183. 334 S.W.2d at 455.
184. Id. (emphasis added). The other requirements to prove a failure to develop are: that

the lessee failed to measure up to the reasonable prudent operator standard; that producing
strata which lessors contend should have been further explored or drilled required additional
wells; and that there was a reasonable expectation of profit in additional drilling. Id. Jackson
holds that a duty to explore other horizons exists when there are "potentially productive"
formations and that it is governed by a reasonable expectation of profit. A reasonable
expectation of profit exists, however, only when there is a great likelihood of production-
where a lessee is further developing formations. Many formations may have a potential for
production, but are still actually wildcat wells because the mere "potential" of production
does not necessarily suggest that a reasonable prudent operator would drill.

185. Id. The court initially pointed out "that there is no valid distinction between the
implied covenant to 'explore' and the implied covenant to 'develop' " before enumerating the
burdens of proof on the lessor. Id. As such, the court was concerned with the covenant of
development. When speaking of strata "other than those from which production is being
obtained," the court was likely considering surrounding formations with the possibility of
production due to the currently producing horizon. Those strata possibly existing are strata to
be developed because of their proximity to the currently producing formation.
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duction. 1 6 In this situation, the lessee is not only required to develop
the producing formation in which the well is completed, but is
expected to develop the newly found formation as well if warranted. 8 7

Thus, this proof requirement, as used in Felmont, fell under the
implied covenant of reasonable development but did not require
exploration of unknown formations. And as recognized in Felmont,
"there is no implied covenant to explore, as distinguished from the
implied covenant to conduct, additional development after production
... has been obtained."' 88

IV. THE RULE OF JACKSON PLACES A DISPROPORTIONATE BURDEN
ON THE OIL AND GAS LESSEE

Generally, a duty of exploration is placed on the oil and gas
lessee for the purpose of initial discovery of hydrocarbons on the
lease. 18 9 Courts often refer to an implied covenant of exploration to
impose a duty of further exploration,19' but this reference is generally
incorrect as the duty to explore refers only to the initial exploration
of producing formations. "[T]here is no implied obligation to explore
as to oil, gas and mineral leases in Texas. Exploration is for the
purpose of discovery. After discovery of oil, gas or other minerals
in paying quantities, the obligation to reasonably develop comes into
being." 9' The purpose of requiring initial exploration is to circumvent
tying up a lease for speculative purposes.192 The duty of initial
exploration on a lease is generally provided for in oil and gas leases

186. Or the situation may arise when the initial discovering well is drilled and locates two
or more producing horizons.

187. That is, if a reasonable prudent operator in a similar situation would do so. See,
e.g., Atlantic Richfield Co. v. Gruy, 720 S.W.2d 121 (Tex. App.-San Antonio 1986, writ
ref'd n.r.e.) (stating that once production is obtained a lessee's obligation is measured by the
reasonable prudent operator standard).

188. 334 S.W.2d at 457.
189. See generally Wil.ls & MEYERS, supra note 18, at § 811. This duty is placed on

the lessee as the covenant to drill an initial exploratory well and is breached if drilling has
not commenced within a reasonable amount of time. Most leases, however, provide for this
contractually by an "unless clause" which provides that the lease will terminate unless there
has been exploration before the expiration of some specified period. Id.

190. See Sauder v. Mid-Continent Petroleum Corp., 292 U.S. 272 (1934); Brewster v.
Lanyon Zinc Co., 140 F. 801, 811 (8th Cir. 1905); Willingham v. Bryson, 294 S.W.2d 421,
423 (Tex. Civ. App.-Fort Worth 1956, no writ).

191. Shell Oil Co. v. Stansbury, 401 S.W.2d 623, 636 (Tex. Civ. App.-Beaumont 1966,
writ ref'd n.r.e.).

192. See Garcia v. King, 139 Tex. 578, 585-86, 164 S.W.2d 509, 512-13 (1942). Courts
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through "unless clauses" where the parties expressly contract for
initial exploration during the primary period. 93 If there is no pro-
duction after this period, the lease terminates.'9

There are dangers, however, when a covenant of further explo-
ration is implied into oil and gas leases. In essence, such a duty
requires a lessee to drill speculative, or wildcat wells on a lease.
Although it may be implied only for the exploration of potentially
productive formations, 91 such formations are rarely found with any
degree of accuracy and are generally determined only by drilling.'9

"[T]o subject the lessee, by implied covenant, to the hazards and
losses which would result from requiring him to drill wells of a
'wildcat' nature would certainly be unreasonable, and even disaster-
ous. A drastic requirement of that nature should never be the subject
of implication; it should exist only by exlress provision in the
lease."' 97 This is especially true when it is recognized that the results
sought to be achieved by implying a covenant to explore further can
be secured by a variety of express lease provisions which are com-
monly found in oil and gas leases. To impose a covenant to further
explore now would saddle a great number of lessees with responsi-
bilities and burdens they never dreamed existed when their leases
were made.

On a more general note, the imposition of an implied covenant
to further explore would create great expense and waste in the oil
and gas industry. Although the duty to explore would not arise unless
there is a potentially productive formation, 98 application of this

often speak of the duty to further explore in situations where a few wells hold large tracts of
land for an unreasonable amount of time without further drilling. The purpose of requiring
"further exploration" in such situations, however, actually falls under the duty of development
since there has been initial exploration of the lease.

193. R. HEMINGwAY, THE LAW oF On. ANt) GAs § 8.2 (1983).
194. Id. In earlier oil and gas leases, where the parties had not contracted in regards to

initial exploration, the courts implied a covenant that the lessee was to drill an exploratory
well within a reasonable time. But with the modern form of oil and gas lease using the "unless
clause," the lessee is to drill a producing well, or commence drilling, during the primary term
or pay the lessor delay rentals for a failure to do so. Id.

195. This is what Jackson required. 715 S.W.2d at 203.
196. Sinclair Oil & Gas Co. v. Masterson, 271 F.2d 310, 314 (5th Cir. 1959), cert. denied,

362 U.S. 952 (1960).
197. Brown, The Proposed New Covenant of Further Exploration: Reply to Comment, 37

TEx. L. Rv. 303, 335 (1959).
198. See Sun Exploration & Prod. Co. v. Jackson, 715 S.W.2d 199 (Tex. App.-Houston

[1st Dist.] 1986, writ granted). A showing of a potentially productive formation by the lessor,

[Vol. 19:12311258
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obligation would result in lessees having to perform repeated testing
and drilling just to hold on to their leases regardless of whether the
technology of formation testing has advanced. This would occur
because testing and drilling has to be performed initially to merely
locate any such potentially productive formations; once found, the
reasonable prudent operator standard in drilling would arise to govern
the lessee's actions. The fallacy of providing such a duty is that the
reasonable prudent operator standard does not arise during the testing
of formations and yet testing is necessary to initially determine
whether there are any such formations-the standard arises only to
determine whether a lessee is required to drill in potentially productive
formation. Thus, lessees would be required to consistently test the
lease, regardless of the reasonableness to do so, or else subject
themselves to claims of breach of the covenant. Many independent
lessees cannot afford such a burden and the imposition of such would
drive many out of business. Larger companies, once forced to per-
form such activities, would likely react by contracting for smaller
royalties with lessors and imposing greater costs in marketing. In
general, the application of an implied covenant to explore would
have a far-reaching adverse effect on the industry over time.

V. OPTIONS FACING THE TEXAS SUPREME COURT-RE-ECTiNG THE
IMPLIED COVENANT OF FURTHER EXPLORATION IS THE PROPER

CHOICE

The Texas Supreme Court should not sustain the Jackson court's
adoption of an implied covenant of further exploration existing as a
subset of the implied covenant of reasonable development. The
covenant of development imposes only the duty of further developing
known producing formations.w This, in itself, may require additional
testing and "exploration" of surrounding areas, but only as to further

as required by this court, includes expert testimony that the land is favorably situated for
further exploration and that there is some degree of possibility that an exploratory well will
be successful. Id. at 203-24. Although this may be shown, it should be remembered that the
decision to drill remains bounded by the reasonable operator standard which embodies a
reasonable expectation of profit. Id. at 201-02. It is only the separate covenant of exploration
which does not require the showing of an expectation of profit. As such, the duty to explore,
as subsumed in the covenant to develop, involves a jury question on the reasonableness of
decisions of whether to drill, taking into consideration what a reasonable prudent operator
would do with a reasonable expectation of profits in similar circumstances.

199. WILLIAMS & MEtmas, supra note 18, at § 804.
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develop the existing formation from which there is current produc-
tion. It is not to imply that there is to be exploration of formations
or horizons different and distinct from the producing formation. 2°°

The implied covenant of further exploration as a separate cov-
enant, on the other hand, is an obligation imposed on the lessee to
drill test wells in potentially productive formations. 2°0 As such, it
requires the drilling of exploratory wells after initial production has
been obtained and while the lease is being held by such production. 02

While bounded by the reasonable prudent operator standard, it fails
to acknowledge any expectations of profit.203 This concept has been
expressly denounced in Texas as being contrary to the established
prudent operator rule where the expectation of profit is an essential
element. 20 4 The same court clearly held that there is not "an implied
covenant to explore as distinguished from the implied covenant to
develop" in Texas.m Thus, it is highly unlikely that this covenant
will now be imposed as a separate covenant.

200. To properly develop the known producing formation, there is some "exploration"
necessary. This exploration, however, is to determine the extent of the formation, the existence
of other producing stratum possibly existing due to the current producing formation, and to
produce its contents in the most reasonable and expedient manner. "This duty [of reasonable
development] is imposed upon the lessee because the failure further to drill might leave
untapped oil which could be produced, or result in a permanent loss of otherwise recoverable
oil or a slower rate of production .... " Willingham v. Bryson, 294 S.W.2d 421, 423 (Tex.
Civ. App.-Fort Worth 1956, no writ). The duty does not exist, however, to force a lessee to
drill wildcat wells in unknown formations or potentially productive formations for while "it
is fairly probable that some of the [unexplored] areas of the leased land will be found to be
productive of oil ... the number and extent of such areas can be determined only by
drilling.... ." Sinclair Oil & Gas Co. v. Masterson, 271 F.2d 310, 314 (5th Cir. 1959), cert.
denied, 362 U.S. 952 (1960). It would be unreasonable and inequitable "to subject the lessee,
by implied covenant, to the hazards and losses which would result from requiring him to drill
wells of a 'wildcat' nature .. " Brown, The Proposed New Covenant of Further Exploration:
Reply to Comment, 37 TEx. L. REv. 303, 334-35 (1959).

201. Wn.LLS & MEYERs, supra note 18, at § 804. Although Jackson purports that a
covenant of exploration exists within the implied covenant of development and not as a separate
covenant, this is the duty that the court is now imposing on the lessee. See 715 S.W.2d at
201.

202. WftLLMs & MEYERs, supra note 18, at § 804.
203. Willingham, 294 S.W.2d at 424; see supra notes 76-77 and accompanying text.
204. Clifton v. Koontz, 160 Tex. 82, 96, 325 S.W.2d 684, 695 (1959); see also Texas Pac.

Coal & Oil Co. v. Barker, 117 Tex. 418, 433, 6 S.W.2d 1031, 1036 (1928) (the court, quoting
Brewster v. Lanyon Zinc Co., 140 F. 801 (8th Cir. 1905), said that the lessee has no obligation
"to carry the operations beyond the point where they will be profitable to him, even if some
benefit to the lessor will result from them.").

205. 160 Tex. at 98, 325 S.W.2d at 697 (emphasis added); see supra notes 117-21 and
accompanying text.
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The remaining alternative is to hold that no implied covenant
of further exploration exists; neither a separate covenant nor one
existing under the implied covenant of development.2 The obligation
of exploration, as Jackson implies it to be, can be met under
contractual terms or under an implied covenant similar to the cove-
nant of initial exploration. 2

0
7 By implying such a covenant in these

situations, the lessee would be required to reasonably explore the
land for potentially productive formations. 208 If a lessee holds a lease
merely by the production of hydrocarbons in a limited area, the
covenant would impose upon him the duty to explore the remaining
portions of the lease. As such, the fundamental objective of the oil
and gas lease would be met.

VI. CONCLUSION

The Jackson court states that there is a covenant of further
exploration implied in oil and gas leases, not as a separate covenant,
but as one subsumed in the implied covenant of reasonable devel-
opment. 2

0
9 Although this has impliedly been held by Texas courts in

Clifton v. Koontz210 and Felmont Oil Corp. v. Pan American Petro-
leum Corp. ,211 it has been under limited circumstances. The distinction
between Jackson and the above mentioned cases lies in the expan-

206. The court has already clearly stated that there is no such covenant as distinguished
from the covenant of development in Clifton. It is unlikely that the court would overrule
themselves at this point and impose such a duty on lessees. The only question remaining is
whether the court will hold that there is, or should be, one under the implied covenant of
development.

207. Modern leases provide for the initial exploration of the land under "unless clauses".
These provisions can easily be expanded by the parties to define the obligations of the lessee
in adequately exploring the land for the production of hydrocarbons after initial discovery.
Under the covenant, an obligation to reasonably explore the lease would be presumed; i.e.,
the lessee could not hold the lease by mere production in one area of the lease, but would be
required to reasonably test the entire lease for the possibility of producing formations. This
duty, however, should remain bounded by the reasonable operator standard.

208. Still bounded by the reasonable prudent operator standard, this obligation would only
arise when the reasonable operator with an expectation of profit would explore given similar
circumstances.

209. Sun Exploration & Prod. Co. v. Jackson, 715 S.W.2d 199, 201-03 (Tex. App.-
Houston [1st Dist.] 1986, writ granted).

210. 160 Tex. 82, 98, 325 S.W.2d 684, 697 (1959).
211. 334 S.W.2d 449, 453 (Tex. Civ. App.-EI Paso 1960, writ ref'd n.r.e.).
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siveness given to the development covenant by the Jackson court. 212

This court goes beyond the duty of development and requires lessees
to explore outside of known formations in search of new productive
formations. In this manner, the court is necessitating exploration for
the initial discovery of oil in other formations while still referring to
the duty as a subset of development.213

While a lessee is required to reasonably explore a lease, it should
be noted that the duty is just what it states: to reasonably explore
as would a reasonable prudent operator with a reasonable expectation
of profit. Hence, when a lessee has shown consistent testing and re-
testing of formations and drilling on locations demonstrating poten-
tial deposits, as Sun has done here, a lessee has fulfilled any plausible
duty of exploration and a court should not force additional drilling
activities based solely upon the testimony of "potentially" producing
formations by adversarial experts.

Alexander Nicolai von Kreisler

212. Past cases may have implied a duty to explore but it has been under the guise of
reasonable development. That is to say, the duty to explore has been an obligation placed
upon a lessee to promote the production and recoverability of hydrocarbons from a known
producing formation.

213. See 715 S.W.2d at 203. The court recognizes that it cannot force a lessee to drill
wildcat wells yet it does so when it states that the requirement to explore arises when there is
any evidence of potentially productive formations. Id. at 202-03. While also recognizing that
this duty remains bounded by the reasonable prudent operator standard and an expectation
of profit, the court believes that speculative expert testimony on the possibility of some such
formations give rise to the duty requiring a lessee to drill at these locations regardless of what
the reasonable prudent operator rule might suggest. Id. at 204. Mere evidence of possibly-
existing formations, however, does not, in itself, demonstrate that a reasonable operator would
drill.

1262 [Vol. 19:1231


