
INTERSPOUSAL TORT IMMUNITY IN TEXAS ABOLISHED
FOR ALL CAUSES OF ACTION: Price v. Price, 732 S.W.2d 316

(Tex. 1987).

In July 1983, a motorcycle driven by Duane Price collided with
a truck.' Kimberly Parmenter, a passenger on the motorcycle, sus-
tained injuries in the accident. 2 Six months after the accident, Kim-
berly and Duane were married.' After the marriage, Kimberly filed
suit against the driver of the truck, his employer, and Duane, alleging
negligence by both drivers. 4 The suit against the truck driver and his
employer was settled,5 and the claim against Duane was severed. 6

Duane then moved for summary judgment. 7 The trial court, relying
on the doctrine of interspousal tort immunity, granted the motion
and dismissed the case.8 The San Antonio Court of Appeals affirmed
the trial court's judgment. 9 The Texas Supreme Court reversed the
judgment of the court of appeals and remanded the cause for trial. 0

Electing not to limit their abrogation of the doctrine of interspousal
tort immunity to only vehicular negligence, the court abolished the
doctrine completely as to any cause of action in Texas. 1

I. THE DOCTRINE OF INTERSPOUsAL TORT IMMUNITY

The doctrine of interspousal tort immunity developed from the
common law theory that upon marriage, the wife's legal identity was
merged into the legal identity of the husband. 2 The effect of this
merger was to suspend the wife's legal existence during marriage or
coverture, thereby causing her to lose her power to enter into

1. Price v. Price, 732 S.W.2d 316, 316 (Tex. 1987).
2. Id.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id.
8. Id.
9. Price v. Price, 718 S.W.2d 65, 66 (Tex. App.-San Antonio 1986), rev'd, 732 S.W.2d

316 (Tex. 1987).
10. 732 S.W.2d at 320.
11. Id. at 319.
12. W. KEETON, PROSSER AND KEETON ON THE LAW OF TORTS § 122, at 901 (5th ed.

1984).
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litigation. 3 The husband acquired the possession of and right to the
profits from the wife's property.14 Another result of the legal unity
of the husband and wife was that neither spouse could maintain a
tort action against the other, for either personal or property torts. 5

A. The Texas Doctrine of Interspousal Tort Immunity

In 1886 the Texas Supreme Court, in Nickerson v. Nickerson, 6

adopted the common law doctrine of interspousal tort immunity for
personal torts. 7 In Nickerson, the wife sued her husband and another
for false imprisonment.' At the time of the tort the husband and
wife were married but separated. 9 By the time of the trial, the couple
had divorced and the wife had amended her complaint to reflect the
divorce. 20 The supreme court held that since the tort had occurred
during coverture, the tort inflicted upon the wife by the husband
gave no right of action to the wife. 2' The Nickerson court recognized
the common law rule that under the legal unity theory no action
could be maintained by a wife for a personal tort committed by the
husband. 22 However, the court stated that public policy was the basis
for its adoption of interspousal tort immunity, and overlooked the
common law as grounds for the rule. 23 The court did not specify the
particular public policy reasons supporting the adoption of the doc-
trine. 24

Although Texas adopted the common law rule for personal torts,
the Texas Supreme Court, as early as 1903 in Dority v. Dority,25

recognized that it was well settled in Texas that a wife could sue her

13. Id.
14. Id.
15. Id. at 901-02.
16. 65 Tex. 281 (1886).
17. Id.
18. Id. at 281.
19. Id.
20. Id. at 282.
21. Id. at 283. The court stated that the cause of action accrued when the acts were

committed and the subsequent divorce did not affect the right to recovery. Id.
22. Id. at 285.
23. Id.
24. Later Texas cases stated that the public policy justification for the doctrine of

interspousal tort immunity was preservation of the family relationship. See, e.g. Latiolais v.

Latiolais, 361 S.W.2d 252, 253 (Tex. Civ. App.-Beaumont 1962, writ ref'd n.r.e.).
25. 96 Tex. 215, 71 S.W. 950 (1903).
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husband for causes of action that arose incidental to her ownership
of property.2 6 In Dority, the supreme court held that under the
statutes that recognized the separate existence of married women,
such a suit could be maintained. 27 The Dority court, however, spe-
cifically recognized that a wife could not, under Nickerson, sue her
husband for a personal tort. 28

Until 1962 the Nickerson decision was regularly applied in Texas
to prevent suits by one spouse against another for torts arising during
marriage. 29 The Beaumont Court of Appeals broadened the scope of
interspousal tort immunity in 1962 in Latiolais v. Latiolais0 to include
premarital torts." In Latiolais, Warren Latiolais was a passenger in
a vehicle driven by Mardell Newton when it overturned and injured
him.32 Subsequently, Warren Latiolais and Mardell Newton were
married. 3 Thereafter, Warren filed suit against his wife for personal
injuries allegedly caused by her negligence.34 Although the court
expressed its belief that common law spousal disability was not
adopted in Texas to govern determination of marital rights, it never-
theless felt bound to apply the Nickerson rule.35 The court reasoned
that the immunity, established under the common law, sought to
protect against a disruption in the marriage and family relationship,
and that this same policy consideration was applicable to premarital
torts.3 6 The Texas Supreme Court reaffirmed the application of the

26. Id. at 226, 71 S.W. at 955.
27. Id. at 222, 71 S.W. at 953.
28. Id., 71 S.W. at 953. Spousal actions to determine property rights have been permitted

although they have generally been contract actions as opposed to tort actions. See, e.g.,
Trimble v. Farmer, 157 Tex. 533, 305 S.W.2d 157 (1957) (foreclosure of tax lien); Letcher v.
Letcher, 421 S.W.2d 162 (Tex. Civ. App.-San Antonio 1967, writ dism'd) (fraudulent
conveyance of community property).

29. See, e.g., Gowin v. Gowin, 292 S.W.2d 211, 212 (Tex. Comm'n App. 1927, holding
approved); Lunt v. Lunt, 121 S.W.2d 445, 449 (Tex. Civ. App.-El Paso 1938, writ dism'd);
Wilson v. Brown, 154 S.W. 322, 324 (Tex. Civ. App.-Austin, 1913, writ ref'd); Sykes v.
Speer, 112 S.W. 422, 424 (Tex. Civ. App. 1908), aff'd 102 Tex. 451, 119 S.W. 86 (1909).

30. 361 S.W.2d 252 (Tex. Civ. App.-Beaumont 1962, writ ref'd n.r.e.).
31. Id. at 253.
32. Id. at 252.
33. Id.
34. Id. at 252-53.
35. Id. at 253.
36. Id. The court cited Patenaude v. Patenaude, 195 Minn. 523, 263 N.W. 546 (1935)

for the application of this reasoning to premarital torts and adopted the reasoning and holding
of Patenaude. 361 S.W.2d at 253. In Patenaude, the wife sued her husband for personal
injuries claimed to have been caused by his negligent operation of an automobile. 195 Minn.
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interspousal tort immunity doctrine again in 1964 in Turner v.
Turner,37 stating that the Nickerson decision had been followed by
many cases and that an examination of Shepard's Texas Citations
disclosed that the rule had never been questioned.',

B. Judicial Criticism of Interspousal Tort Immunity

Criticism of the doctrine of interspousal tort immunity has
commonly focused on the most often cited premise for the doctrine:
the promotion of marital harmony.3 9 The critics stress that if the suit
was brought by one spouse against the other, marital harmony would
already be disrupted.40 Consequently, the relationship at that point
no longer warranted prevention of recovery by the injured spouse.4'

This type of criticism found its way into the Texas opinions, and
although the Nickerson rule remained the law in Texas and was
consistently applied, it was not enforced without such criticism. As
early as 1913, in Wilson v. Brown,42 the Austin Court of Civil
Appeals recognized that legal scholars had criticized the theory.4 3 The
Wilson court also expressed its own doubt about the Nickerson case."

at -, 263 N.W. at 547. The accident causing the injuries occurred just over five months
prior to the marriage of the parties. Id. Patenaude was expressly overruled seven years after
the Latiolais decision in Beaudette v. Frana, 285 Minn. 366, -, 173 N.W.2d 416, 420 n.10
(1969).

37. 385 S.W.2d 230, 232 (Tex. 1964).
38. Id. at 233. But see Wilson v. Brown, 154 S.W. 322 (Tex. Civ. App.-Austin 1913,

writ ref'd) (recognizing criticism by legal scholars and inferentially criticizing Nickerson).
Additionally, Nickerson was recognized as affording interspousal immunity in: Donsbach v.
Offield, 488 S.W.2d 494, 495-96 (Tex. Civ. App.-Austin 1972, no writ); McGlothlin v.
McGlothlin, 476 S.W.2d 333, 333-34 (Tex. Civ. App.-San Antonio 1972, writ ref'd n.r.e.);
Lederle v. United Services Auto. Ass'n, 394 S.W.2d 31, 33 (Tex. Civ. App.-Waco 1965),
vacated, 400 S.W.2d 749 (Tex. 1966).

39. See infra notes 92-93 and accompanying text.
40. Id.
41. Id. See Note, Family Law- The Texas Doctrine Of Interspousal Immunity is Abolished

Insofar As It Has Barred All Claims Arising From Wilful or Intentional Torts, 9 TEx. TECH.
L. REv. 659, 661 (1978).

42. 154 S.W. 322 (Tex. Civ. App.-Austin 1913, writ ref'd).
43. Id. at 324. The court referred to SPEAR, THE LAW OF MARRIED WOMEN IN TEXAs §

283 (1901) which compared Nickerson to other decisions that allowed a married woman to
sue her husband to protect her property rights. 154 S.W.2d at 324. The court found that
Judge Speer was criticizing Nickerson as unsound. Id.

44. Id. "That case [Nickerson] seems to be supported by the weight of authority; and,
whatever may be our views we do not feel justified in declining to accept it as the established
law of this state." Id. (emphasis added).

210 [Vol. 19:207
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In 1972, in McGlothlin v. McGlothlin,4 the San Antonio Court
of Civil Appeals held that the former wife had no cause of action
against her former husband for alienation of affections, criminal
conversation, and loss of consortium that had occurred during mar-
riage.46 In a concurring opinion, Justice Cadena stated that there was
"no need, in this case, to voice unqualified approval of the unper-
suasive reasoning found in Nickerson ... or to add to the number
of cases which have mechanically followed the Nickerson holding." 47

Justice Cadena also made note of the legal scholars who had criticized
the doctrine.4 1

In 1972 Nickerson was again criticized when the Austin Court
of Civil Appeals questioned its application in Donsbach v. Offield.49

In Donsbach, the children of the deceased wife brought a wrongful
death action on her behalf against the estate of the husband for the
wife's alleged murder. 0 The court held that under the wrongful death
statute the beneficiaries were denied a cause of action since the
deceased had no cause of action against her husband due to the
doctrine of interspousal immunity." The opinion stated that although
such result might be unwise and beyond the intent of the legislature
to limit the death action in this manner, the court was bound to
follow the higher court authority of Nickerson. 2 The court,, noting
that a number of jurisdictions had abolished the rule or limited its
application, stated, "under our present-day mores, the rationale for
this rule (which had its genesis in the feudal common law rule of
spousal identity) is becoming more and more suspect." 53

45. 476 S.W.2d 333 (Tex. Civ. App.-San Antonio 1972, writ ref'd n.r.e.).
46. Id. at 335.
47. Id. (Cadena, J., concurring). Justice Cadena (now Chief Justice Cadena) also wrote

the court of appeals' majority opinion in Price v. Price, 718 S.W.2d 65 (Tex. App.-San
Antonio 1986), rev'd, 732 S.W.2d 316 (Tex. 1987).

48. 476 S.W.2d at 335 n.l.
49. 488 S.W.2d 494 (Tex. Civ. App.-Austin 1972, no writ).
50. Id. at 495. The husband had committed suicide after allegedly shooting his wife. Id.

The suit was brought under TEX. REV. Crv. STAT. ANN. arts. 4671-4675 (Vernon 1972) (the
"Wrongful Death Act" now codified in TEX. Cirv. P-A.c. & REM. CODE §§ 71.001-71.011
(Vernon 1986)). The Wrongful Death Act denied the beneficiary a wrongful death action unless
the deceased himself would have had a cause of action to recover for his own personal injuries
had he or she survived the incident causing the damages. 488 S.W.2d at 495.

51. Id.
52. Id.
53. Id. at 496.
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C. Partial Abrogation of Interspousal Tort Immunity

In 1977 the Texas Supreme Court, in Bounds v. Caudle,14

partially overruled Nickerson, and for the first time allowed a tort
action for personal injury intentionally committed upon one spouse
by the other during marriage. 5 The court, however, limited this
abrogation of interspousal tort immunity to willful and intentional
torts.5 6 The Bounds court found that the changes in the way the law
regards the marital relationship invalidated the common law rationale
for the doctrine. 7 The court went on to state that the public policy
consideration of encouraging the peace and harmony of the family
unit was still a valid reason for the maintenance of the doctrine
except in suits arising from willful or intentional torts.5 8 The supreme
court recognized that the peace and harmony of a home which had
already been subject to intentional physical acts would not be further
impaired by allowing a suit to be brought. 9

D. Adherence to the General Rule

After the decision in Bounds, the Nickerson rule continued to
be applied in cases involving negligence, thereby precluding negligence
suits by one spouse against the other ° In 1980 the Texas Supreme
Court again addressed interspousal tort immunity, although in a
different context. In Robertson v. Estate of McKnight,61 both the
husband and wife, who were New Mexico residents, died in a Texas

54. 560 S.W.2d 925 (Tex. 1977).
55. Id. at 927.
56. Id. The holding was made applicable only prospectively from March 1, 1971, the date

of the tort in Bounds. Id.
57. Id. The court cited TEX. FAa. CODE ANN. § 5.01(a)(3) (Vernon 1975) (providing that

a wife's recovery of damages for personal injuries other than for loss of earning capacity is
part of her separate estate), TEx. Fm. CODE ANN. § 4.04 (permitting a spouse to sue and be
sued without a joinder of the other spouse), and TEx. F m. CODE ANN. § 5.21 (giving the
wife sole management, control, and disposition of her separate estate) in support of their
conclusion that the legal fictions upon which interspousal immunity was grounded had been
dispelled. 560 S.W.2d at 927.

58. 560 S.W.2d at 927.
59. Id.
60. See Langely v. National Lead Co., 666 S.W.2d 343, 344-45 (Tex. App.-El Paso

1984, no writ); Mogford v. Mogford, 616 S.W.2d 936, 939 (Tex. Civ. App.-San Antonio
1981, writ ref'd n.r.e.); Bruno v. Bruno, 589 S.W.2d 179, 179-80 (Tex. Civ. App.-Waco
1979, writ ref'd n.r.e.).

61. 609 S.W.2d 534 (Tex. 1980).

[Vol. 19:207
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plane crash. 62 Robertson, as executor of the wife's estate, sued the
husband's estate in Texas for wrongful death. 63 The trial court held
that the Texas doctrine of interspousal tort immunity barred the suit
and the court of appeals affirmed. 64 The Texas Supreme Court held
that although Texas law prevented such a suit, under the Texas choice
of law rules, New Mexico law, which would permit recovery, was
applicable. 6 The court found that the New Mexico rule was not so
contrary to the public policy of Texas that the Texas courts could
refuse to enforce it.66

In a 1986 opinion, the San Antonio Court of Appeals approved
recovery in a wrongful death action despite recognition of the validity
of interspousal tort immunity. 67 In Sneed v. Sneed,68 the minor
daughter sued the estate of her father for the wrongful death of her
mother and brother. 69 The mother, brother, and father were killed
in the crash of a plane piloted by the father. 70 The trial court granted
summary judgment against the plaintiff and she appealed. 71 The court
expressly recognized that since summary judgment had been granted,
on appeal, they must accept as true the plaintiff's allegations that
the crash was caused by the negligence of the father. 72 The court of
appeals observed that if the doctrine of interspousal immunity were
applied to bar recovery by the child's mother, the plaintiff would
likewise be barred from recovery based on the derivative nature of
the action. 73 The court reviewed the history of the doctrine and cited
the two policy considerations most frequently advanced as justifica-
tion for the immunity rule-the promotion of marital harmony and
the prevention of collusive claims. 74 In a strong attack on the doctrine,

62. Id. at 535.
63. Id.
64. Id.
65. Id. at 537.
66. Id.
67. See Sneed v. Sneed, 705 S.W.2d 392, 396 (Tex. App.-San Antonio 1986, writ ref'd

n.r.e.).
68. Id.
69. Id. at 393. The court also addressed the action of parental tort immunity with regard

to the death of the brother. Id. Parental tort immunity bars tort suits by a child against the
parents. Id.

70. Id.
71. Id.
72.. Id.
73. Id. (citing Bounds v. Caudle, 560 S.W.2d 925, 926 (Tex. 1977)).
74. 705 S.W.2d at 394.
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the court stated:
When the point is reached where the injured spouse seeks legal
redress against the other, there has been a substantial diminution
of love, respect and harmony, and it is doubtful that a denial of
relief to the injured spouse will, in some mysterious way, restore
the vanished domestic tranquility which existed prior to the in-
jury. 75

With regard to the possibility of collusive claims, the court reasoned
that the collusion argument was inconsistent with the view that
allowing suit would destroy peace and harmony in the home, since
the domestic tranquility argument presupposed a genuine claim for
damages.76 The opinion further explained that the collusion argument
was based simply on a mistrust of the judicial system, and that the
possibility of fraud and collusion existed in all cases involving liability
insurance. 77 The court went on to interpret the Bounds decision such
that where there is no marriage to protect except in name, a rule
which protects the marital relationship would not be applied. 7

1 In
holding the doctrine of interspousal immunity inapplicable and, there-
fore, not a bar to the plaintiff's recovery for the wrongful death of
her mother, the court reasoned that even if the policy considerations
on which the doctrine was based were not "so patently specious,"
there was no reason to apply the doctrine since none of the purposes
supposedly furthered by it could be achieved. 79 Despite concluding
that the plaintiff's claims were not barred by the doctrine of inter-
spousal immunity, and remanding the wrongful death claim for trial,
the court stated that it did not intend to abolish the doctrine but
merely found that under the facts of this case the doctrine was
inapplicable.80

75. Id.
76. Id.
77. Id. The court noted that in Felderhoff v. Felderhoff, 473 S.W.2d 928 (Tex. 1971),

the Texas Supreme Court held that the parental tort immunity rule would not be applicable
where the tort arose from the business activities of the parent, since the possibility of fraud
and collusion could not justify the denial of relief in all cases where there is a close relationship
between the insured and the injured party. 473 S.W.2d at 932; see also Whitworth v. Bynum,
699 S.W.2d 194, 197 (Tex. 1985) (holding the Texas guest statute unconstitutional, the Texas
Supreme Court expressed its refusal to indulge in the assumption that close relatives would
"prevaricate so as to promote a spurious lawsuit.").

78. 705 S.W.2d at 395-96.
79. Id. at 396.
80. Id. at 398.

[Vol. 19:207
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E. Other Views of the Doctrine of Interspousal Tort Immunity

Prior to 1986, Texas was in the minority of jurisdictions that
upheld the doctrine of interspousal tort immunity in some form.81
Other jurisdictions that examined the rule Texas adopted in Nicker-
son, rejected its application. Illustrative of those jurisdictions is the
early case of Brown v. Brown 2 in which the Connecticut Supreme
Court (then the Supreme Court of Errors) abrogated the doctrine of
interspousal tort immunity.83 In Brown, the wife sued the husband
for assault and battery and false imprisonment.8 4 The court recognized
the common law view that regarded the husband and wife as one
person, with the husband as that person.85 The court then examined
the effect of the Married Women's Act, which had established the
right of the wife to a separate legal identity.8 6 An earlier case had
held that one of the consequences of this change in status of the
wife was that the husband and wife had the right to sue each other
for breach of contract. 7 As a result of the Married Women's Act,
it had also been held in Connecticut that the wife could sue in her
own name for personal injuries inflicted by persons other than her
husband.8" The court reasoned that "[i]f she may sue [her husband]
for a broken promise, why may she not sue him for a broken

81. See Thompson v. Thompson, 218 U.S. 611 (1910) (District of Columbia rule acknowl-
edged and sustained); Fernandez v. Romo, 132 Ariz. 447, 646 P.2d 878 (1982) (abrogated for
vehicular torts); Short Line, Inc. v. Perez, 238 A.2d 341 (Del. 1968) (rule acknowledged and
sustained); Raisen v. Raisen, 379 So. 2d 352 (Fla. 1979) (rule acknowledged and sustained);
Eddleman v. Eddleman, 183 Ga. 766, 189 S.E. 833 (1937) (rule acknowledged and sustained);
Tugaeff v. Tugaeff, 42 Haw. 455 (1958) (rule acknowledged and sustained); Rogers v.
Yellowstone Park Co., 97 Idaho 14, 539 P.2d 566 (1975) (abrogated for vehicular torts);
Heckendorn v. First Nat'l Bank, 19 II. 2d 190, 166 N.E.2d 571 (1960) (immunity by statute);
Boblitz v. Boblitz, 296 Md. 242, 462 A.2d 506 (1983) (abrogated for vehicular torts); Austin
v. Austin, 136 Miss. 61, 100 So. 591 (1924) (rule acknowledged and sustained); Rupert v.
Stienne, 90 Nev. 397, 528 P.2d 1013 (1974) (abrogated for vehicular torts); Apitz v. Dames,
205 Or. 242, 287 P.2d 585 (1955) (abrogated as to intentional torts); Digby v. Digby, 120 R.I.
299, 388 A.2d 1 (1978) (abrogated for vehicular torts); Richard v. Richard, 131 Vt. 98, 300
A.2d 637 (1973) (abrogated for vehicular torts); Surratt v. Thompson, 212 Va. 191, 183 S.E.2d
200 (1971) (abrogated for vehicular torts); McKinney v. McKinney, 59 Wyo. 204, 135 P.2d
940 (1943) (rule acknowledged and sustained).

82. 88 Conn. 42, 89 A. 889 (1914).
83. Id. at , 89 A. at 892.
84. Id. at , 89 A. at 890.
85. Id.
86. Id.
87. Id. (citing Mathewson v. Mathewson, 79 Conn. 23, 63 A. 285 (1906)).
88. 88 Conn. at __, 89 A. at 891.
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arm?". 8 9 The court found that as a necessary consequence of the
wife's separate legal identity, she had a right of action against her
husband for a tort committed by him.90 Addressing the public policy
arguments made in favor of sustaining the doctrine, the opinion held
that allowing the wife to sue for a tort would not be injurious to
the public, against the public good, or against good morals. 9' In
rejecting the often advanced domestic tranquility argument, the court
stated:

When the purposes of the marriage relation have wholly failed by
reason of the misconduct of one or both of the parties there is
no reason why the husband or wife should not have the same
remedies for injuries inflicted by the other spouse which the courts
would give them against other persons. 92

The trend toward rejecting the doctrine of interspousal tort immunity
has continued since the decision in Brown, and now a majority of
American jurisdictions have rejected the rule. 93

89. Id.
90. Id.
91. Id.
92. Id. at _ , 89 A. at 892.
93. Penton v. Penton, 223 Ala. 282, 135 So. 481 (1931) (fully abrogated); Cramer v.

Cramer, 379 P.2d 95 (Alaska 1963) (fully abrogated); Leach v. Leach, 227 Ark. 599, 300
S.W.2d 15 (1957) (fully abrogated); Klein v. Klein, 58 Cal.2d 692, 376 P.2d 70, 26 Cal. Rptr.
102 (1962) (fully abrogated); Rains v. Rains, 97 Colo. 19, 46 P.2d 740 (1935) (fully abrogated);
Brown v. Brown, 88 Conn. 42, 89 A. 889 (1914) (fully abrogated); Brooks v. Robinson, 259
Ind. 16, 284 N.E.2d 794 (1972) (fully abrogated); Shook v. Crabb, 281 N.W.2d 616 (Iowa
1979) (abrogated for personal injury actions); Brown v. Gosser, 262 S.W.2d 480 (Ky. 1953)
(fully abrogated); Smith v. Southern Farm Bureau Casualty Ins. Co., 247 La. 695, 174 So.
2d 122 (1965) (husband liable for contribution to insurance company in suit brought by wife);
MacDonald v. MacDonald, 412 A.2d 71 (Me. 1980) (fully abrogated); Brown v. Brown, 381
Mass. 231, 409 N.E.2d 717 (1980) (abrogated for personal injury); Hosko v. Hosko, 385 Mich.
39, 187 N.W.2d 236 (1971) (fully abrogated); Beaudette v. Frana, 285 Minn. 366, 173 N.W.2d
416 (1969) (fully abrogated prospectively); Miller v. Fallon County, 721 P.2d 342 (Mont. 1986)
(fully abrogated); S.A.V. v. K.G.V., 708 S.W.2d 651 (Mo. 1986) (fully abrogated); Imig v.
March, 203 Neb. 537, 279 N.W.2d 382 (1979) (fully abrogated); Gilman v. Gilman, 78 N.H.
4, 95 A. 657 (1915) (fully abrogated); Merenoff v. Merenoff, 76 N.J. 535, 388 A.2d 951 (1978)
(abrogated for personal injury actions); Maestas v. Overton, 87 N.M. 213, 531 P.2d 947 (1975)
(fully abrogated); State Farm Mut. Auto. Ins. Co. v. Westlake, 35 N.Y.2d 587, 324 N.E.2d
137, 364 N.Y.S.2d 482 (1974) (fully abrogated); Crowell v. Crowell, 180 N.C. 516, 105 S.E.
206 (1920) (fully abrogated); Fitzmaurice v. Fitzmaurice, 62 N.D. 191, 242 N.W. 526 (1932)
(fully abrogated); Shearer v. Shearer, 18 Ohio St. 3d 94, 480 N.E.2d 388 (1985) (fully
abrogated); Courtney v. Courtney, 184 Okla. 395, 87 P.2d 660 (1938) (fully abrogated); Hack
v. Hack, 495 Pa. 300, 433 A.2d 859 (1981) (fully abrogated); Pardue v. Pardue, 167 S.C.
129, 166 S.E. 101 (1932) (fully abrogated); Scotvold v. Scotvold, 68 S.D. 53, 298 N.W. 266
(1941) (fully abrogated); Davis v. Davis, 657 S.W.2d 753 (Tenn. 1983) (fully abrogated); Stoker
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II. PRICE V. PRICE-THE ABOLITION OF INTERSPOUSAL TORT
IMMUNITY IN TEXAS

A. The Supreme Court's Opinion

Kimberly Parmenter was injured while a passenger on a motor-
cycle driven by Duane Price. 94 After "he accident Kimberly and Duane
were married. 95 Subsequently, Kimberly filed suit against Duane for
the injuries she suffered in the accident. 96 The trial court granted
summary judgment for Duane, relying on the doctrine of interspousal
tort immunity. 97 The San Antonio Court of Appeals affirmed the
judgment of the trial court. 98 The Texas Supreme Court recognized
that this case presented it with the opportunity to reexamine the basis
of the doctrine of interspousal immunity in Texas, and rejected its
application.99 The court abolished the doctrine as to any cause of
action without limitation, reversed the court of appeals, and re-
manded the case to the trial court for further proceedings. 1 °

In Price, the court examined the origins of the doctrine of
interspousal immunity noting that although "shrouded in antiquity"
the basis of the doctrine was the unity of husband and wife. 101 The
court observed that the Married Women's Acts, adopted in many
states around the turn of the century, generally gave married women
the right to own property and enter into contracts as well as to
pursue litigation with regard to their property and contracts. 02 The
court also recognized that the most important effect of this type of
legislation was its rejection of the theory of the unity of the husband
and wife. 03 Given the reduced validity of the unity view, the court

v. Stoker, 616 P.2d 590 (Utah 1980) (fully abrogated); Freehe v. Freehe, 81 Wash. 2d 183,
500 P.2d 771 (1972) (fully abrogated) overruled on other grounds, Brown v. Brown, 100 Wash.
2d 729, 675 P.2d 1207 (1984); Coffindaffer v. Coffindaffer, 161 W. Va. 557, 244 S.E.2d 338
(1978) (fully abrogated); Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926) (fully abrogated).

94. Price v. Price, 732 S.W.2d 316, 316 (Tex. 1987).
95. Id.
96. Id.
97. Id.
98. Price v. Price, 718 S.W.2d 65, 66 (Tex. App.-San Antonio 1986), rev'd, 732 S.W.2d

316 (Tex. 1987).
99. 732 S.W.2d at 316.

100. Id. at 319-20.
101. Id. at 316.
102. Id. at 317.
103. Id.

217
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went on to reexamine the two theories most often urged to support
interspousal immunity: preservation of marital harmony and preven-
tion of collusive lawsuits.1°4 The court examined Texas' adoption of
the common law doctrine in Nickerson, observing that without setting
out its reasons therefor, the Nickerson court had barred all civil
actions between husband and wife. 05 The court also noted that in
the 1977 case of Bounds, Texas abandoned the doctrine as to
intentional torts. 10

The court set out the premise for the remainder of its opinion
by posing the question: "Is there today any policy justification for
retaining this feudal concept of the rights of parties to a marriage?"' 0 7

To answer its own question, the court looked first to the Texas Rules
of Criminal Evidence which, in Rule 504, abolished the rule that one
spouse could prevent the other from voluntarily giving testimony in
a criminal proceeding. 10 The court viewed the adoption of this rule
as a rejection of the marital discord theory.' °9 The court recognized
the criticisms the doctrine had received from the San Antonio Court
of Appeals in Sneed, as well as in the majority decision in Price
below."10 The court also noted that the work of Dean Prosser further
supported the idea that the domestic tranquility argument lacked a
logical basis."'

Next addressing the theory of prevention of collusive claims as
support for interspousal immunity, the court held that it was "unable
to distinguish interspousal suits from other actions for personal
injury' "1 2 and noted that in Whitworth v. Bynum," 3 the court had
held that it would "refuse to indulge in the assumption that close
relatives would prevaricate so as to promote a spurious lawsuit.""11 4

104. Id.
105. Id.
106. Id. at 317-18.
107. Id. at 318.
108. Id. (citing TEx. R. Cpam. Ev. 504 (Vernon Pamphlet 1987)).
109. 732 S.W.2d at 318.
110. Id. Even though it had upheld the summary judgment in Price, the court of appeals

expressed its dissatisfaction with the result in its statement, "[ajlthough neither courts nor
commentators have satisfactorily explained how denying relief to the injured spouse will
promote harmony, we are constrained to follow the unambiguous, if indefensible, precedent
set by Nickerson and Bounds." 718 S.W.2d at 66.

111. 732 S.W.2d at 318 (citing W. PossEaR, LAW OF TORTS § 122, at 863 (4th ed. 1971)).
112. 732 S.W.2d at 318.
113. 699 S.W.2d 194 (Tex. 1985).
114. 732 S.W.2d at 318 (citing 699 S.W.2d at 197).
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The court went on to hold that "our system of justice is capable of
ascertaining the existence of fraud and collusion.""' 5

Having examined and rejected both the domestic tranquility and
prevention of collusive lawsuits arguments, the court observed that
a number of jurisdictions had previously abrogated the doctrine of
interspousal immunity either partially or completely." 6 In concluding
the opinion, the court held that while the doctrine had been previously
abrogated as to some causes of action in Texas, it now abolished
the doctrine completely and without any limitation to vehicular
negligence." 7 In justification of its complete rejection of the doctrine,
the court stated that to erect any barriers, such as the limitation to
vehicular torts, would bar such suits as that presented by Stafford
v. Stafford"' and other meritorious claims. 19 In Stafford, the hus-
band had given a venereal disease to his wife which resulted in injury
to her.' 20 The court stated that while in Stafford the wife prevailed,
the issue of interspousal immunity had not been preserved for review
on appeal. ' 2 The court held that were it to limit its holding abrogating
the doctrine to vehicular torts it would violate the constitutional
guarantee of equal protection. 22 In conclusion and in answer to the
question it had posed, the court in Price held that the abolition of
the doctrine of interspousal immunity was compelled by the funda-
mental policy that the judicial system should provide redress for a
wrong and by the failure of the theories previously supporting the
doctrine to withstand scrutiny. 123

115. 732 S.W.2d at 318.
116. Id. at 319. See supra notes 81-93 and accompanying text. The court listed thirty-one

jurisdictions that had completely abolished the doctrine and seven that had partially rejected
it. 732 S.W.2d at 319.

117. Id.
118. 726 S.W.2d 14 (Tex. 1987).
119. 732 S.W.2d at 319.
120. 726 S.W.2d at 15.
121. 732 S.W.2d at 320. In Stafford the husband had not plead interspousal immunity as

a defense nor raised it at trial and was thus barred from raising it on appeal. 726 S.W.2d at
15-16.

122. 732 S.W.2d at 320. See TEx. CONST. art. I, § 3.
123. 732 S.W.2d at 320. In a concurrence, Justice Mauzy attacked the action of the State

Board of Insurance that approved a standard auto policy endorsement that expressly excludes
liability for intrafamily suits. Id. at 320. (Mauzy, J., concurring). In the words of Justice
Mauzy, "the State Board of Insurance has now incorporated this same senseless doctrine into
contract law." Id.
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B. Analysis
With the decision in Price, the Texas Supreme Court brings

Texas in line with the majority of jurisdictions that have abolished
the doctrine of interspousal immunity. 2 4 In Price, the court reviewed
the origin and basis of the doctrine along with the two primary
theories supporting the doctrine, the domestic tranquility, and pre-
vention of collusive lawsuits arguments.2 5 The court then examined
a variety of authorities critical of the doctrine and, consistent with
these critics, completely rejected interspousal immunity as a bar to
suits in Texas. 2 6 The adoption of the doctrine in Texas by the
Nickerson court was accompanied by the statement that public policy
was the basis for its adoption. 2

1 The decision in Price, just over one
hundred years after Nickerson and likewise in recognition of the
change in public policy during the interim logically rejects interspousal
immunity as a bar to any cause of action.

The Price opinion, with its clear and unequivocal rejection of
the doctrine, leaves little doubt surrounding the future effect of
interspousal immunity in Texas. It is quite certain from the opinion
that the court recognized that this case presented it with the oppor-
tunity to correct the law in what many critics had perceived was an
area in need of change for some time. The court's decision eliminates
the need for decisions such as Sneed where the appellate courts feel
forced to reject precedent without overruling a superior court in
order to achieve an equitable result.2 8 Overall, the Price opinion is
a reflection of the societal change in the status of women and a
recognition that there are no public policy justifications for the
retention of interspousal immunity that outweigh the need for this
change in the law. Price may foretell some implications for the
future of the law in this area. The most obvious question that will
have to be addressed is whether a contractual provision that in effect
creates interspousal immunity, such as pointed out by Justice Mauzy
in his concurrence, 2 9 will be invalidated. Potentially, the Price opin-
ion, since based on public policy, could be used as justification for
declaring these provisions void as against public policy.

124. See supra note 93 and accompanying text.
125. 732 S.W.2d at 316-19.
126. Id. at 319.
127. Nickerson v. Nickerson, 65 Tex. 281, 285 (1886).
128. See supra notes 68-80 and accompanying text.
129. 732 S.W.2d at 320 (Mauzy, J., concurring).

[Vol. 19:207



1988] INTERSPOUSAL TORT IMMUNITY ABOLISHED 221

The most ardent supporters of interspousal immunity have been
insurers who seek to minimize collusive lawsuits and the correspond-
ing expense. The support for the doctrine as prevention for these
kinds of suits has always been the most logical of all supporting
theories. Although the court in Price clearly rejects the collusive
claims argument with its broad endorsement of the ability of the
judicial system to detect fraud and collusion, this is the area that
will likely prove to be the most limiting aspect to the abrogation of
the doctrine. Although many will agree with the court's assessment
of the ability of the adversary system to prevent the successful
prosecution of such claims, in this era of tort reform and its accom-
panying attitudes toward the judicial system, the broad approval of
intrafamily suits may require some future limitation.

C. Conclusion

In Price, the Texas Supreme Court, overruling the 100-year old
precedent of Nickerson and the subsequent cases applying Nickerson
that keep the doctrine of interspousal immunity alive, abolished the
doctrine as to any cause of action. 30 Adopting the view that the
public policies of preservation of domestic harmony and prevention
of collusive lawsuits no longer withstand critical analysis, the court
chose to completely abrogate the doctrine. 3 ' Although a positive
recognition of the change in society's view of women, the broad
rejection of the doctrine with no express limitation so as to minimize
the problem of collusive lawsuits, could subject the Price holding to
additional judicial review to balance these competing and yet similarly
desirable policies.

David P. Poole

130. 732 S.W.2d at 319.
131. Id.




