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During the 1986-87 survey period the Fifth Circuit contributed
well over 100 reported cases to the jurisprudence of labor and
employment law. Many cases dealt with employment discrimination,
a topic made the subject of a separate Symposium article.1 The
remainder, generally speaking, covered constitutional issues arising
in the public employment sector, statutory issues concerning collective
and individual rights and responsibilities in the public and private
sectors, and state common law issues arising in the private employ-
ment sector.

None of the survey period's reported cases can be considered
insignificant. 2 However, space limitations herein preclude discussion
of all but a few cases reflecting particularly significant developments.
The survey period cases selected for inclusion in this article concern
developments in the areas of public employee drug testing, the
arbitrability of industrial disputes, the preemptive effect of the Em-
ployee Retirement Income Security Act (ERISA),3 and contractual
modification of employment at will in Texas.

I. PUBLIC EMPLOYEE DRUG TESTING

During the survey period, the Fifth Circuit resolved a number
of labor and employment law issues arising in the public sector. The
court rendered decisions concerning qualified immunity,4 residency
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requirements,5 infringement of first amendment rights, 6 and various
issues under title 42, sections 1981 and 1983.1 Perhaps the most
noteworthy "public employee" case, however, concerned constitu-
tional issues attending mandatory drug testing of public employees.'

Partly as a result of the Reagan Administration's "war on
drugs," 9 issues regarding the desirability, constitutionality, and effi-

to qualified immunity from the student's suit under 42 U.S.C. section 1983, where the teacher
"should have been aware" that such conduct would be in violation of the student's "clearly
established constitutional rights." 817 F.2d at 305. This is an application of the rule laid down
by the Supreme Court in Harlow v. Fitzgerald, 457 U.S. 800 (1982).

In Jacquez v. Procunier, 801 F.2d 789 (5th Cir. Oct. 1986), and Brown v. Texas A&M
Univ., 804 F.2d 327 (5th Cir. Nov. 1986), the court clarified the need for plaintiffs to plead
facts sufficient, if accepted as true, to negate the defense of qualified immunity. In Jacquez,
the court concluded that in cases where a claim of qualified immunity has been asserted, the
plaintiff's pleadings should be "carefully scrutinize[d]" to ascertain whether a "claim of
violation of a clearly established right" has been alleged prior to subjecting the defendant
public officials to "the burdens of broad-reaching discovery." 801 F.2d at 791. In Brown, the
court reversed the district court's denial of the defendant's motion for summary judgment,
finding that the plaintiff had failed to allege with sufficient "particularity" the violation of a
clearly established constitutional right. 804 F.2d at 327.

5. See Simien v. City of San Antonio, 809 F.2d 255 (5th Cir. Feb. 1987). In Simien, an
employee's claim challenging, on equal protection grounds, a city's requirement that employees
live within the city was rejected in light of the "substantial state interest in assuring that
services provided for [the city's] residents are enjoyed only by residents." Id. at 258. (quoting
Martinez v. Bynum, 461 U.S. 321 (1983)).

6. In Terrell v. University of Texas System Police, 792 F.2d 1360 (5th Cir. June 1986),
cert. denied, - U.S. __, 107 S. Ct. 948, 93 L. Ed. 2d 997 (1987), the court upheld the
termination of an employee who claimed that "speech" critical of his supervisor, contained
in a secret diary, was protected by the first amendment. The Fifth Circuit followed the rule
of Connick v. Myers, 461 U.S. 138 (1983), in concluding that the first amendment is not
violated when an employee is terminated for "private" speech as distinguished from speech
upon matters of public concern. Id. at 1362. Similarly, in Gomez v. Texas Dep't of Mental
Health & Mental Retardation, 794 F.2d 1018 (5th Cir. July 1986), the court determined that
an employee's "speech" did not involve a matter of public concern and rejected the employee's
retaliatory discharge claim. Id. at 1021-22.

In McAdams v. Matagorda County Appraisal Dist., 798 F.2d 842 (5th Cir. Sept. 1986),
the Fifth Circuit held that a terminated county appraiser did not state a valid first amendment
claim where the appraiser's termination was based on a refusal to follow the Appraisal Board's
orders, rather than his speech in criticizing the Board. Id. at 846-47.

7. See, e.g., Fowler v. Carrollton Pub. Library, 799 F.2d 976 (5th Cir. Sept. 1986)
(reversing a section 1983 due process case because of submission of erroneous jury issues);
Jett v. Dallas Indep. School Dist., 798 F.2d 748 (5th Cir. Aug. 1986) (section 1983 case
involving due process, racial discrimination, respondeat superior and qualified immunity issues).

8. See infra notes 9-102 and accompanying text.
9. See, e.g., Exec. Order No. 12,564, 55 U.S.L.W. 2177-78 (Sept. 30, 1986).
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cacy of employee drug testing have risen to the political forefront. 0

In National Treasury Employees Union v. Von Raab," the Fifth
Circuit was required to enter this fracas for the first time. A split
panel of the court upheld the constitutionality of a urinalysis drug
testing program instituted by the United States Customs Service. In
relevant part, the drug testing program at issue was used to screen
applicants for employment as well as incumbent employees seeking
transfers into "sensitive" jobs directly related to enforcement of
federal laws prohibiting the importation of illicit drugs. 12 The unique
nature of the jobs sought by the affected employees in Von Raab
was a critical factor in the majority's opinion. 3 The petition for writ
of certiorari to the Fifth Circuit has been granted. 4 It may be
premature to conclude that the Fifth Circuit will stamp its imprimatur
on drug testing programs affecting public employees seeking or
working in other types of occupations, say as to less sensitive jobs,
or that the analytical framework employed by the majority in Von
Raab will survive modification or reversal by the Supreme Court
even as to the jobs there involved.

The Von Raab litigation was instituted by the National Treasury
Employees Union in the United States District Court for the Eastern
District of Louisiana. 5 District Judge Robert F. Collins determined
that the drug testing program was "utterly repugnant to the United

10. See, e.g., Miller, Mandatory Urinalysis Testing and the Privacy Rights of Subject
Employees: Toward a General Rule of Legality under the Fourth Amendment, 48 U. PiTT. L.
REV. 201 (1986) (noting the "barrage" of news coverage afforded any testing issues); see also
F. Payson and P. Rosen, Substance Abuse: A Crisis in the Workplace, 23 TRIAL 25 (July
1987).

11. 816 F.2d 170 (5th Cir. April 1987), cert. granted, - U.S. __ , 108 S. Ct. 1072,
L. Ed. 2d - (1988).

12. Id. at 173. The screening program at issue in Von Raab applied only to three
classifications of Customs Service jobs: (1) positions that "directly involve the interdiction of
illicit drugs," (2) positions requiring the carrying of a firearm, and (3) positions involving
access to confidential information. Id. Initially, only first time applicants for employment were
tested; however, after two months of testing, the program was expanded to include current
employees seeking transfer to covered positions. Id. The individuals before the court in Von
Raab were all current employees, thus the constitutionality of drug testing as applied to
applicants for employment was not addressed. Id.

13. In fact, the Fifth Circuit expressly justified its holding on the grounds that the
individuals to be tested were actually involved in enforcing the drug laws, noting "because of
the strong governmental interest in employing individuals for key positions in drug enforcement
who themselves are not drug users .. .[the program] . . .is not unconstitutional."

14. __ U.S. -, 108 S. Ct. 1072, - L. Ed. 2d - (1988).
15. 649 F. Supp. 380 (E.D. La. 1986).

19881
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States Constitution' '16 in several respects, and enjoined its continua-
tion.' 7 The district court held that the practice of collecting urine
samples from Customs Service employees constituted an unreasonable
search and seizure prohibited by the fourth amendment to the United
States Constitution." The district court also concluded that the drug
testing program violated the privilege against self-incrimination 9 and
due process under the fifth amendment, 20 and "penumbral" consti-
tutional rights of privacy inherent in the Constitution. 2' Finally, Judge
Collins rejected the Customs Service's argument that, by requesting
promotion, the affected employees voluntarily relinquished objections
to the drug screening program. 22 Due to its breadth, the district
court's opinion presented the Fifth Circuit with an opportunity to
examine the constitutionality of the drug testing program from vir-
tually every angle.

The Fifth Circuit's majority opinion in Von Raab, authored by
Judge Rubin, acknowledged at the outset that the prospect of the
use of illicit drugs by federal employees presents a serious fiscal and
societal threat, both to the government and to the citizens it serves. 23

However, the court also recognized the countervailing principle that

16. Id. at 391.
17. Id.
18. Id. at 386-87. The district court characterized urinalysis as a "full-blown" search,

noting that the procedure involved is "more intrusive than a search of a home." Id. at 386.
Having found the fourth amendment applicable, the district court went on to conclude that
such testing is unreasonable when conducted "in the total absence of probable cause or even
reasonable suspicion." Id. at 387.

19. Id. at 388.
20. Id. at 390. These holdings were based in part on the fact that employees undergoing

testing were required to fill out a "pre-test form" listing all medications taken within the
preceding thirty days and the circumstances surrounding any contact with illegal substances
within the last thirty days. Id. at 388. The Customs Service testing scheme employed the
enzyme-multiplied immunoassay technique (EMIT). The urine of employees who had tested
positive on the EMIT test was then subjected to gas chromatography/mass spectrometry (GC/
MS) testing. Id. at 382. The district court concluded that the unreliability of the EMIT test,
due to its tendency to give "false positives" in response to several over-the-counter pain relief
medications, when combined with what it considered to be lax chain-of-custody procedures,
operated to render the testing scheme so unreliable as to violate the employees' due process
rights. Id. at 390. For the Fifth Circuit's assessment of the efficacy of the subject drug testing
methods, and the reliability of the chain-of-custody techniques used, see infra notes 56-85 and
accompanying text.

21. 649 F. Supp. at 389.
22. Id. at 387-88. The court determined that the "consent" required of the employees

was not voluntary, but rather was the result of "coercion, expressed or implied." Id. at 388.
23. 816 F.2d at 172-73.

[Vol. 19:731
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the Constitution places limits on the government's permissible reac-
tion to the threat.24

The majority began its constitutional analysis by considering
whether compelled production of urine for laboratory analysis con-
stituted a "search," a "seizure," or both, within the meaning of the
fourth amendment. 25 The majority defined the term "search" as a
governmental infringement of an individual's reasonable expectation
of privacy, and the term "seizure" as a deprivation of liberty, or
the meaningful interference with an "individual's possessory interests
in property. ' 26 Judge Rubin easily concluded that urinalysis drug
screening performed by the government represents a "search," be-
cause the process invades an employee's reasonable expectation of
privacy in "several ways." ' 27 It was noted that society views the
passing of urine as extremely personal and private, and that, as a
matter of both social custom and law, public urination is considered
unacceptable. 28 Further, the majority observed that there are physi-
ological secrets potentially hidden within a given urine specimen, 29

and that urinalysis "may disclose not only the presence of drug
traces but much additional personal information about an employee-
whether the employee is under treatment for depression or epilepsy,
suffering from diabetes, or, in the case of a female, pregnant." 30

Finally, the majority reasoned that, as a practical matter, if urinalysis
testing were not considered a "search" within the meaning of the
fourth amendment, the government would enjoy "a virtual carte
blanche" to conduct intrusive drug testing at will.3 In light of its
conclusion that urinalysis drug testing clearly constituted a "search,"
the court found it unnecessary to decide whether the practice also
constituted a "seizure." 3 2

Inasmuch as the fourth amendment expressly proscribes only
"unreasonable" searches, Judge Rubin determined that the pivotal
issue in the case was the "reasonableness" of the drug screening

24. Id. at 173.
25. Id. at 174.
26. Id. at 175.
27. Id.
28. Id.
29. Id.
30. Id. at 175-76.
31. Id. at 176 (quoting Horton v. Goose Creek Indep. School Dist., 690 F.2d 470 (5th

Cir. 1982) (per curiam), cert. denied, 463 U.S. 1207 (1983)).
32. Id. at 176.

1988]
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program.3 3 In the majority's view, to resolve the issue, it was nec-
essary to weigh the social and governmental need to conduct the
search against the prospect that "the search itself will undermine the
social order by unduly invading personal rights of privacy. ' ' 34

In Von Raab, the union conceded that it would be constitution-
ally permissible to require urinalysis of employees concerning whom
the Customs Service had "some degree of individualized suspicion"
of illicit drug use." However, the union complained that preemptive
testing of all employees seeking transfers, whether suspected of drug
use or not, by an agency which described itself as "largely drug-free,"'
could never be supported by governmental interests important enough
to overcome the reasonable privacy expectations of the affected
employees. 37 The Von Raab majority rejected the Union's premise,
relying on the Supreme Court's statement in United States v. Mar-
tinez-Fuerte"s that, "[while] some quantum of individualized suspicion
is usually a prerequisite to a constitutional search or seizure . . . the
Fourth Amendment imposes no irreducible requirement of such sus-
picion." 3 9 The majority recognized, however, that in the absence of
individualized suspicion, an examination of the "totality of circum-
stances" surrounding the drug testing scheme would be required to
determine the reasonableness of the "search" in question. 4

0 Quoting
from the Supreme Court's decision in Bell v. Wolfish, 41 the majority
determined that it was required to "consider the scope of the partic-

33. Id.
34. Id.
35. Id. at 177.
36. Id. at 173. The Fifth Circuit noted that the Customs Service Commissioner had

described the Service as "largely drug-free" and apparently his statement was not wholly
inaccurate. Five months of testing under the plan revealed no current employees using drugs
and only one applicant, not currently employed, tested positive. Id.

37. Id. at 176-77. The district court had agreed with this contention. See National Treasury
Employees Union v. Von Raab, 649 F. Supp. 380, 386-87 (E.D. La. 1986).

38. 428 U.S. 543 (1976).
39. Id. at 176 (quoting United States v. Martinez-Fuerte, 428 U.S. 543, 560-61 (1976)).

Judge Hill, dissenting from the majority's holding in Von Raab, expressed doubts over the
soundness of this statement, noting: "The majority offers no explanation why this case presents
a situation where no warrant, no probable cause, nor even any level of suspicion is required,
contrary to the language of the Fourth Amendment." Id. at 183 n.1 (Hill, J., dissenting).

40. Id. at 177. The court concluded that the "totality of circumstances" could be examined
by "weighing all of the factors suggesting constitutional violation against all of those indicating
validity." Id.

41. 441 U.S. 520 (1979).

[Vol. 19:731
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ular intrusion, the manner in which it is conducted, the justification
for initiating it, and the place in which it is conducted. ' 42 The
majority also identified several other factors to be weighed in the
balance, including issues regarding voluntariness, 43 the employment
relationship," the administrative nature of the searches,45 the analogy
to regulated industries," the availability of less intrusive means, 47 and
the effectiveness of the testing procedures. 48 The majority concluded
that all of these factors supported the constitutionality of the pro-
gram. 49

Applying the Bell factors, the court held that the program
represented a limited, and justified, intrusion on individual rights.5 0

In support of its conclusion, the majority noted that the scope of
the search was limited, in that only employees seeking assignment to
"sensitive" positions, who had elected to initiate a transfer request
and met all other requirements for transfer, were subject to the
testing requirement." Further, urinalysis appointments were scheduled
in advance." Thus, Customs Service officials were not afforded the
discretion to make random or surprise inspections." The court also
noted that the urine collection procedure was conducted in the relative
privacy of a rest room, and did not allow for visual observation
during urination.14 In the majority's view, the limited intrusion was
justified by the compelling need to combat possible drug usage by
members of the Customs Service drug enforcement work force." For

42. 816 F.2d at 176 (quoting Bell, 441 U.S. at 559).
43. Id. at 178.
44. Id. at 178-79.
45. Id. at 179.
46. Id. at 179-80.
47. Id. at 180.
48. Id.
49. Id.
50. Id. at 173.
51. Id. at 177.
52. Id.
53. Id.
54. Id. The court described the procedure by which the urine was collected as follows:

After the employee surrenders his outer garments and personal belongings, the
observer gives the employee a bottle for the specimen. The employee then enters a
restroom stall and produces the urine sample. In order to prevent tampering, the
observer remains in the restroom to listen for the normal sounds of urination . .

but the observer does not visually observe the act of urination.
Id. at 174.

55. Id. at 177-78. The Fifth Circuit took note of the ill effects of drugs on American
society and the power of drug smuggling enterprises. Id.

19881



TEXAS TECH LAW REVIEW

example, the "questionable integrity" of "drug users" might give
rise to the temptation to accept bribes for inside information, 6 and
firearm-wielding officers under the influence of drugs could pose a
significant threat both to themselves and to their fellow officers.17

Indeed, the majority reasoned that drug use by Customs Service
employees would result in the demise of public confidence in that
agency. 8

Turning to other points, the majority held that the Customs
Service urinalysis test was consensual, "to some extent." 59 Even
though, ultimately, a positive indication of illicit drug use could
result in employee termination, the majority was persuaded that a
series of safeguards built into the program would adequately protect
the interests of the affected employees.60 Employees could avoid the
test altogether by declining to seek transfers into covered positions,
or by withdrawing their applications at any time prior to the exam-
ination. 6' The Customs Service drew no "adverse inference" from
the refusal by any employee to submit to testing, and thus the only
"penalty" for refusal was ineligibility for transfer consideration. 62

Moreover, to the extent the testing procedure was not completely
consensual, the majority held that, "As an employer, the government
may exact from its employees what it may not require of others. '63

In the opinion of the majority, while the government may not impose
unconstitutional conditions on employment, it may impose "reason-
able condition[s] of employment.""

56. Id. at 178.
57. Id. This factor would appear to support drug testing in any situation where employees

are entrusted with weapons or other potentially deadly instrumentalities, including motor
vehicles.

58. Id.
59. Id.
60. Id. at 177.
61. Id. at 178.
62. Id. The court reasoned that the employees' application for transfer could be viewed

as "consent" to the search in light of the fact that an employee refusing the test theoretically
would suffer no adverse consequences other than loss of consideration for transfer. Id.

63. Id.
64. Id. at 179. The court used the following analogy to explain its conclusion that drug

testing was a "reasonable condition of employment" despite the lack of evidence of employee
drug use within the Customs Service: "It is not unreasonable to set traps to keep foxes from
entering henhouses even in the absence of evidence of prior vulpine intrusion or individual
suspicion that a particular fox has an appetite for chickens." Id. This viewpoint, if taken
alone and outside the context of specialized law enforcement employees, would place no limit
on the entitlement of government to justify drug testing of employees.

[Vol. 19:731
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The majority next analogized the "search" in question to per-
missible "administrative" searches, 65 and governmental "inspections"
of the facilities of certain highly regulated industries. 66 The majority
explained that this urinalysis test was intended "primarily" to serve
the administrative function of determining employment eligibility,
even though it had the potential to detect "improper behavior. "67

Thus, in the majority's opinion, the program was similar to routine
automobile inventory searches, where the concept of "probable cause"
is "unhelpful.' '68 Similarly, private citizens engaged in the highly
regulated businesses of selling firearms or alcohol have long been
subjected to warrantless "searches," without regard to individualized
suspicion of improper activity. 69 Generally speaking, such searches
are simply incidental to the conduct of these enterprises. 70 According
to the majority, both analogies led to the conclusion that a balancing
of interests was required. 71 The majority remained convinced that the
scales tipped in favor of constitutionality. 72

65. Id.
66. Id. Although it may well be one of the strongest points upon which to uphold the

testing program, the court's discussion of this point consists of only one paragraph. Individuals
engaged in the sale of firearms and alcohol have long been subjected to "searches" which-
would be improper if conducted in other contexts. See, e.g., United States v. Biswell, 406
U.S. 311 (1971) (alcohol); Colonnade Catering Corp. v. United States, 397 U.S. 72 (1970)
(firearms). Admittedly, such searches have not included urinalysis drug testing, but the Fifth
Circuit failed to take full advantage of the opportunity to point out that just as searches of
records may be the only way to insure compliance with the laws governing highly regulated
industries, drug testing of drug enforcement personnel is the only way to insure that the very
individuals enforcing the drug laws are not themselves drug users. Indeed, on the specific facts
of Von Raab this approach may be the one which, as a matter of constitutional law, is most
persuasive. Such conclusion finds support in the rationale used by the Third Circuit in a case
where the court analogized a New Jersey drug testing requirement for horse-racing jockeys to
an administrative search. Shoemaker v. Handel, 795 F.2d 1136 (3d Cir. 1986), cert. denied,

-U.S. __ . 107 S. Ct. 577, 93 L. Ed. 2d 580 (1986). There it was held that the state
must establish a "strong" interest in conducting such searches, but that where a highly
regulated industry such as horse racing was involved, the requirement clearly was satisfied. Id.
at 1142. By the same token, one could make an extremely persuasive argument that few
"industries" could be more highly regulated than that of drug law enforcement, and that, as
a matter of law, the government has the requisite "strong" interest to justify testing elite
groups of drug enforcement personnel.

67. 816 F.2d at 179.
68. Id.
69. Id.
70. Id. at 179-80.
71. Id. at 180.
72. Id.
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Before leaving the fourth amendment issue, the Von Raab ma-
jority analyzed the availability of less intrusive measures, and the
effectiveness of the program. 73 The majority concluded that urine
testing was more satisfactory under the circumstances than simple
background checks, which could be considered both unreliable and
intrusive. 74 The majority reasoned that prior job performance eval-
uations in non-sensitive job positions would be a poor barometer to
predict the "integrity and reliability" of employees assigned to "sen-
sitive" drug enforcement positions." The majority also held that the
testing program was reasonably effective and reliable, 76 thus provok-
ing a strong dissenting opinion by Judge Hill. 77

Judge Hill accepted the union's argument that the testing scheme
was so ineffective as to be unreasonable. 78 For example, the advance
notice of the test would permit any drug-using employees simply to
abstain from drug use for several days in order to avoid detection. 79

Moreover, under the program, incumbent employees already serving
in sensitive positions were not subject to testing, and successful
applicants were never tested again. Thus, Judge Hill could discern
no benefit from the program that could outweigh its intrusiveness.8 0

The majority dismissed such concerns, finding that the risk of possible
detection would deter employees from drug use, and that intensive
supervision of employees in sensitive positions would discourage them
from lapsing or relapsing into illicit drug use.8'

Finally, the majority summarily rejected other constitutional
challenges based on the fifth amendment and "penumbral" rights of
privacy.8 2 Significantly, while the reliability of various testing methods

73. Id. at 180.
74. Id.
75. Id.
76. Id.
77. Id. at 182-84 (Hill, J., dissenting).
78. Id. at 183.
79. Id. at 184 n.2.
80. Id. at 184. Hill went on to recognize the irony implicit in his position: noting that

extending his "effectiveness" argument to fruition might well result in greater invasion into
employees' private lives. Id. at 184 n.3.

81. Id. at 180.
82. Id. at 181. The court noted that the privilege against self-incrimination applies only

to "testimonial" evidence. See, e.g., Garner v. United States, 424 U.S. 648 (1976) (holding
that income tax returns, although they may elicit incriminating evidence in some cases, are
not designed to uncover incriminating information). The court concluded that the pre-test form

[Vol. 19:731
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has been a matter of heated debate among commentators,8 3 the
majority was of the opinion that the Customs Service testing and
chain of custody8 techniques were sufficient to minimize the chance
of false positive drug readings. 5

The Fifth Circuit's majority opinion in Von Raab represents a
careful balancing of competing interests. However, the majority's
blanket conclusion that "reasonable suspicion" was not a prerequisite
to the search at issue, and that the search was a "reasonable condition
of employment," may warrant refinement by the Supreme Court.8 6

The National Treasury Employees Union's petition for writ of
certiorari to the Fifth Circuit was granted on February 29, 1988.87
The Supreme Court will have the opportunity to resolve the question
expressly left open in O'Connor v. Ortega,8 decided less than a
month prior to Von Raab. In O'Connor, the Supreme Court consid-
ered the constitutionality of the search of a public employee's office,
desk and file cabinets.8 9 The search was conducted during the em-
ployee's absence on "administrative leave," in a effort to discover
evidence linking the employee to alleged misconduct.9 The Court
held that the constitutionality of the search before it "should be

did not even implicate the privilege, reasoning that such a form is designed to exculpate an
employee in the event a test returns a "false positive" rather than to elicit information about
use of illegal drugs. 816 F.2d at 181.

83. See, e.g., M. Orkin, Drug Testing in the Workplace, 17 LAWYER'S BREaF 2, 5-6 (1987)
(noting the inherent unreliability of the EMIT procedure, but pointing out that even EMIT is
a satisfactory method when used in conjunction with a more precise back-up method).

84. 816 F.2d at 181. The Customs Service chain of custody procedures required the
observer immediately to apply a "tamper-proof seal" to the specimen bottle and sign a form
attesting that collection procedures were properly followed. The observer then was required to
place the sample in a bag with other specimen bottles for transportation to the testing
laboratory, which used a "tracking system" and its own internal chain of custody procedures.
Id. at 174.

85. Id. at 181.
86. See infra notes 88-97 and accompanying text.
87. - U.S.-., 108 S. Ct. 1072, - L. Ed. 2d - (1988).
88. - U.S. -, 107 S. Ct. 1492, 94 L. Ed. 2d 714 (1987).
89. Id. at , 107 S. Ct. at 1495, 94 L. Ed. 2d at 719.
90. Id. at -, 107 S. Ct. at 1495-96, 94 L. Ed. 2d at 720. Dr. Magno Ortega was

suspected of impropriety in misdirecting funds to acquire a computer for use in the residency
program at Napa State Hospital, where he was Chief of Professional Education. Additionally,
he had been accused of sexual harassment and inappropriate discipline of a resident physician.
At the request of O'Connor, the Executive Director of the Hospital, Ortega took a vacation
followed by a paid "administrative leave" during the summer of 1981. While Ortega was on
"administrative leave" an investigative "team" headed by O'Connor entered and "searched"
Ortega's office for evidence of the alleged improprieties. Id. at -, 107 S. Ct. 1495-96, 94
L. Ed. 2d at 720-21.
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judged by the standard. of reasonableness under all of the circum-
stances," 91 and remanded the case for further evidentiary proceed-
ings. 92 However, the Court narrowly limited the scope of its decision
with the following language:

Ordinarily, a search of an employee's office by a supervisor
will be "justified at its inception" when there are reasonable
grounds for suspecting that the search will turn up evidence that
the employee is guilty of work-related misconduct .... Because
the petitioners had an "individualized suspicion" of misconduct
... we need not decide whether individualized suspicion is an
essential element of the standard of reasonableness we adopt
today. 93

The court also noted that it was not required to express an
opinion on the appropriate fourth amendment analysis to be used in
drug testing cases.94

There is some indication in O'Connor that the government may
be required to meet a higher standard of justification than mere
"reasonableness" in drug testing cases. For example, in addressing
the scope of a public employee's constitutional right to privacy, the
Supreme Court noted:

Not everything that passes through the confines of the busi-
ness address can be considered part of the workplace context,
however. An employee may bring closed luggage to the office
. . . or a handbag or briefcase each workday. While whatever
expectation of privacy the employee has in the existence and the
outward appearance of the luggage is affected by its presence in
the workplace, the employee's expectation of privacy in the con-
tents of the luggage is not affected in the same way. The appro-
priate standard for a workplace search does not necessarily apply
to a piece of closed personal luggage, a handbag or a briefcase
that happens to be within the employer's business address. 9

In light of the foregoing admonition the Supreme Court may be
hard put to decide that an employee has a greater expectation of
privacy in his briefcase than in the biological secrets of his body.

91. Id. at _, 107 S. Ct. at 1502, 94 L. Ed. 2d at 728.
92. Id. at ., 107 S. Ct. at 1493, 94 L. Ed. 2d at 721. O'Connor arose as an appeal

from a summary judgment in favor of the defendants. Id. at -, 107 S. Ct. at 1493, 94 L.
Ed. 2d at 721.

93. Id. at __ 107 S. Ct. at 1503, 94 L. Ed. 2d at 729 (emphasis added).
94. Id. at n.*, 107 S. Ct. at 1504 n.*, 94 L. Ed. 2d at 730-31 n.*.
95. Id. at __, 107 S. Ct. at 1497, 94 L. Ed. 2d at 722 (emphasis by court).
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Indeed, a time bomb contained in a briefcase could have the same
potential for devastation as a narcotic in the bloodstream of an
armed drug enforcement officer. When the Supreme Court considers
Von Raab96 it will have to determine whether to carry forward the
O'Connor "briefcase contents limitation" on work force searches, or
to abandon the limitation in light of the strong public policy favor-
ing a drug-free federal work force.

It should be emphasized that Von Raab only addressed consti-
tutional issues regarding drug screening administered to a very small,
highly specialized group of public employees. 97 The constitutional
issues made the subject of the Von Raab decision are inapplicable
in the private sector, although the distinction between the public and
private sectors is sometimes blurred. 98 Under the prevailing view of
the commentators who have addressed the issue, the primary res-
traints on employer drug testing programs in the private sector appear
limited to the law of individual or collective contracts, state tort
law, 99 handicap discrimination statutes,' °° and, in certain contexts,

96. The Supreme Court may act on the petition for certiorari sometime during the Spring
of 1988.

97. See supra note 51 and accompanying text.
98. - U.S. at - , 107 S. Ct. at 1497, 94 L. Ed. 2d at 721-22. It is sometimes

difficult to characterize certain employers as either public or private. See, e.g., Jones v.
Memorial Hosp. Sys., 677 S.W.2d 221 (Tex. App.-Houston [1st Dist.] 1984, no writ);
Cassiano v. Amigos Del Valle, Inc., 776 F.2d 1300 (5th Cir. 1985) (upholding district court's
finding that directors of non-profit Texas corporation had not acted "under color of state
law" in dismissing employee); see also Redeker & Segal, How to Protect Employers Who Test
for Drugs and Alcohol Abuse, 33 PRAC. LAW 13, 14 (April 1987) [hereinafter Redeker &
Segal] (pointing out distinctions between constraints on drug testing in the public and private
employment sectors).

99. See Hartsfield, Medical Examinations as a Method of Investigating Employee Wrong-
doing, 1986 LAB. L.J. 767, 769 (1986) (discussing the potential applicability of several common
law theories to drug testing by private employers, including: assault and battery, invasion of
privacy, outrageous conduct, intentional infliction of emotional distress, negligent infliction of
emotional distress, defamation, negligent conduct of a physical examination, wrongful discharge
and false imprisonment); see also Redeker & Segal, supra note 98 at 23-24.

100. See Redeker & Segal, supra note 98 at 17-19 (discussing the applicability of 29 U.S.C.
§ 706(7)(B) (1982) to employees who are either "recovered" or "recovering" substance abusers).
One should, however, be careful to distinguish between "recovering" substance abusers and
current addicts. For example, the Texas Commission on Human Rights Act, which proscribes
discrimination on the basis of handicap, specifically excludes persons addicted to any "drug
or illegal or federally controlled substances" from the definition of "handicapped person."
Tax. REv. Crv. STAT. ANN. art. 5221k, § 2.01(7)(A) (Vernon 1987). In the same manner, the
Federal Rehabilitation Act denies protection to "any individual who is an alcoholic or drug
abuser whose current use of alcohol or drugs prevents such individual from performing the
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unfair labor practice liability for the unilateral implementation of
drug testing programs in violation of the duty to bargain in good
faith. 0 1 The "reasonableness," or lack thereof, of a private employ-
er's drug testing program may or may not be relevant in a proceeding
alleging the breach of some contractual term or other duty owed to
an employee. 1

02

II. SUBSTANTIVE AND PROCEDURAL ARBITRABILITY OF INDUSTRIAL

DISPUTES

During the survey period, the Fifth Circuit decided a number of
traditional labor law cases involving unionization and collective bar-
gaining. 03 The court adhered closely to established precedent in the
majority of its labor opinions. 1°4 However, certain of the Fifth
Circuit's decisions in the areas of substantive and procedural arbitra-
bility warrant extended consideration under the criteria applicable to
this Symposium.

Substantive and procedural arbitrability questions typically are
raised in suits brought under section 301 of the National Labor
Relations Act'015 to compel arbitration of disputes between parties to

duties of the job in question or whose employment, by reason of such current alcohol or drug
abuse, would constitute a direct threat to property or the safety of others." 29 U.S.C.
§ 706(7)(B) (1982).

101. See Redeker & Segal, supra note 98 at 14-15 (noting that unilateral implementation
of drug testing programs by employers may constitute an unfair labor practice under 29 U.S.C.
§ 158(a)(5) (1982).

102. However, even private sector drug screening programs have been struck down on
grounds of "unreasonableness." For example, in In re Day & Zimmerman, 88 Lab. Arb. &
Disp. Settl. (BNA) 1001 (1987), Arbitrator Heinsz declared that a private employer's random
drug testing program constituted an "unreasonable" invasion of privacy, noting that such
testing, absent evidence of diminished performance on the job, would result in the discipline
of employees for off-duty conduct which in no way interferes with job performance. Id. at
1008. Thus, while the preceding constitutional constraints do not technically apply to private
testing, one cannot discount the possibility that similar theories may be adopted gradually by
arbitrators as a part of the arbitral "common-law."

103. See, e.g., Fiber Glass Sys., Inc. v. NLRB, 807 F.2d 461 (5th Cir. Jan. 1987); Centre
Property Management v. NLRB, 807 F.2d 1264 (5th Cir. Jan. 1987); NLRB v. DMR Corp.,
795 F.2d 472 (5th Cir. July 1986); NLRB v. ESCO Elevators, Inc., 794 F.2d 1078 (5th Cir.
July 1986).

104. See, e.g., Fiber Glass Sys., Inc. v. NLRB, 807 F.2d 461, 463 (5th Cir. Jan. 1987)
(restating established rules concerning interrogation of employees); NLRB v. ESCO Elevators,
Inc., 794 F.2d 1078, 1080 (5th Cir. July 1986) (holding that an individual employee's safety-
related protests constituted "protected" concerted activity).

105. 29 U.S.C. § 185 (1982).
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collective bargaining agreements. The questions also may arise in a
suit to enforce an arbitration award, a counterclaim to compel
arbitration where suit is for another purpose, or in a defense based
on failure to arbitrate. I°6 A question of "substantive arbitrability"
arises when it is alleged by the party resisting arbitration that the
applicable collective bargaining agreement creates no duty to arbitrate
a dispute of the type existing between the parties. 0 7 On the other
hand, "procedural arbitrability" questions arise when it is alleged by
the party resisting arbitration that some contractual condition prec-
edent to arbitration has not been satisfied.10 8 The ultimate question
to be decided by the district court in a suit to compel arbitration is
whether an order compelling arbitration of the dispute between the
parties should issue. Recent pronouncements by the Supreme Court
in AT&T Technologies, Inc. v. Communications Workers of America'°9

and by the Fifth Circuit in several cases"0 have clarified the criteria
to be used by a district court in resolving this ultimate question in
any given case. These cases make clear that substantive and proce-
dural arbitrability questions are to be treated differently.

106. For example, in International Chem. Workers Union v. Day & Zimmerman, Inc., 791
F.2d 366, 368 (5th Cir. June 1986), an arbitrability question was presented in the context of
a suit brought to enforce an arbitrator's award. Further, in certain types of suits, a party to
a collective bargaining agreement may wish to argue that certain disputes are grievable and
arbitrable so as to avoid litigation of such disputes. See, e.g., Ceres Marine Terminals, Inc.
v. International Longshoremen's Ass'n, 683 F.2d 242, 243 (7th Cir. 1982) (in suit by company
to recover damages for work "slow-down," union claimed that the dispute was arbitrable and
that company was required to exhaust contractual remedies prior to institution of suit); Dlugach
v. Jefferson Chem. Co., 501 F. Supp. 171, 173 (E.D. Tex. 1980) (claim by employer that an
individual employee's section 301 suit asserting grievable and arbitrable claim was barred owing
to the employee's failure to exhaust contractual remedies).

107. See AT&T Technologies, Inc. v. Communications Workers of America, 475 U.S. 643
(1986); see also F. ELKOURI & E. ELKOURI, How ARBITRATION WORKS (4th ed.), 169-80 (1985)
[hereinafter ELKOURI & ELKOURI] (discussing challenges to arbitrability of certain disputes).

108. See John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 556 (1964); see generally
ELKOURI & ELKOURi, supra note 107 at 160-62 (discussing exhaustion of grievance procedures
as a condition precedent to arbitration).

109. 475 U.S. 643 (1986).
110. See, e.g., Oil, Cheni & Atomic Workers Int'l Union Local 4-447 v. Chevron Chem.

Co., 815 F.2d 338 (5th Cir. April 1987) (involving both procedural and substantive arbitrability
issues); International Ass'n of Machinists Lodge No. 2504 v. Intercontinental Mfg. Co., 812
F.2d 219 (5th Cir. Mar. 1987) (substantive arbitrability); International Chem. Workers Union
v. Day & Zimmerman, Inc., 791 F.2d 366 (5th Cir. June 1986) (substantive arbitrability); see
also Local No. 406, International Union of Operating Eng'rs v. Austin Co., 784 F.2d 1262
(5th Cir. Mar. 1986) (procedural arbitrability).

19881
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In AT&T Technologies, the Supreme Court recently revisited its
famous Steelworkers trilogy (the "Trilogy") decisions of 1960,"' in
which it was firmly established that, as a matter of federal labor law
policy and practice, the non-judicial dispute resolution process of
arbitration is the favored method of resolving disputes arising between
parties to a collective bargaining agreement." 2 The AT&T Technol-
ogies Court restated the Trilogy's four key substantive arbitrability
principles." 3 First, "arbitration is a matter of contract and a party
cannot be required to submit to arbitration any dispute which he has
not agreed so to submit. ' " 4 Second, "the question of arbitrability-
whether a collective bargaining agreement creates a duty for the
parties to arbitrate the particular grievance-is undeniably an issue
for judicial determination."" 5 The AT&T Technologies Court em-
phasized that "[uJnless the parties clearly and unmistakably provide
otherwise, the question of whether the parties agreed to arbitrate is
to be decided by the court, not the arbitrator.""16 Third, when
deciding arbitrability questions, the court must scrupulously avoid
ruling on the merits of a contention that the party resisting arbitration
has violated the collective bargaining agreement, even if the conten-

111. United Steelworkers of America v. American Mfg. Co., 363 U.S. 564 (1960); United
Steelworkers of America v. Warrior & Gulf Navigation Co., 363 U.S. 574 (1960); United

Steelworkers of America v. Enterprise Wheel & Car Corp., 363 U.S. 593 (1960).

112. See, e.g., United Steelworkers of America v. American Mfg. Co., 363 U.S. 564, 567
(1960) (recognizing that the "no strike" clause in a collective bargaining agreement is the quid
pro quo for an arbitration clause and that "arbitration is a stabilizing influence only as it

serves as a vehicle for handling any and all disputes that arise under the agreement"); see also
Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 455 (1957) ("Plainly the agreement to

arbitrate grievance disputes is the quid pro quo for an agreement not to strike.").

113. 475 U.S. at 648-50. Procedural arbitrability principles are different, as shown hereafter
in the text. Generally speaking, in John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543 (1964),

the Supreme Court held that once it is determined that a dispute is substantively arbitrable

under the applicable collective bargaining agreement, procedural arbitrability questions related
to such dispute should be referred to an arbitrator for resolution. Id. at 557; see infra notes

188-208 and accompanying text. The Fifth Circuit has held that, "The Supreme Court's
decision in AT&T in no way alters its decision in John Wiley." Oil, Chem. & Atomic Workers
Int'l Union Local 4-447 v. Chevron Chem. Co., 815 F.2d 338, 340 (5th Cir. April 1987).

114. 475 U.S. at 648 (quoting Warrior & Gulf, 363 U.S. at-582).

115. Id. at 649. Although the AT&T Technologies Court's restatement of the second

Trilogy principle uses the word "arbitrability," rather than the term "substantive arbitrability,"

it is clear that the Court makes reference here to substantive arbitrability rather than to
"substantive and procedural arbitrability." Procedural arbitrability questions are almost always
"undeniably" issues to be decided by an arbitrator. See supra note 113.

116. 475 U.S. at 649.
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tion appears frivolous.1 17 The question before the court is the arbitr-
ability, not the frivolity, of the contention that the party resisting
arbitration has violated the agreement. Fourth, and finally,' .where
the collective bargaining agreement contains an arbitration clause, a
presumption exists that a dispute between the parties is arbitrable
unless "it may be said with positive assurance that the arbitration
clause is not susceptible of an interpretation that covers the asserted
dispute.""' The presumption in favor of arbitrability was announced
by the Supreme Court in Steelworkers v. Warrior & Gulf Navigation
Co.,119 one of the cases in the Trilogy. Under the Warrior & Gulf
presumption, any doubts about whether a particular dispute is cov-
ered by an arbitration clause "should be resolved in favor of cov-
erage. '120

In the A T&T Technologies case, three articles of the applicable
collective bargaining agreement were in issue. Article 8 provided that
all differences arising between the parties with- respect to interpreta-
tion of the agreement were required to be referred to an arbitrator
upon the written demand of either party. 21 However, it also provided
that it did not apply to disputes "excluded from arbitration by other
provisions" of the agreement.' 22 Article 9 of the agreement contained
a listing of rights retained by the management of the company,
including the right to terminate employees. 123 The company could
exercise the enumerated rights "subject to" other provisions of the
agreement, "but otherwise not subject to the provisions of the
arbitration clause.' '

1
24 Article 20 prescribed the order in which em-

ployees were to be laid off "[wihen lack of work necessitate[d] [a]
layoff.' ' 2 5 When the company laid off seventy-nine workers and

117. Id. at 649-50. In an earlier case, the Supreme Court hinted at a possible definition
of "frivolous." In John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543 (1964), the Court
implied that a claimed violation of a collective bargaining agreement might be "so plainly
unreasonable that the subject matter of the dispute must be regarded as non-arbitrable because
it can be seen in advance that no award to the union could receive judicial sanction." Id. at
555.

118. 475 U.S. at 650 (quoting Warrior & Gulf, 363 U.S. at 582-83).
119. 363 U.S. 574 (1960).
120. Id. at 581-82.
121. 475 U.S. at 644-45 & n.l.
122. Id.
123. Id. at 645 & n.2. Apparently, no question was raised in the Supreme Court as to

whether the right to "terminate" employees included the right to lay off employees.
124. Id.
125. Id. at 645 & n.3.

19881
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refused to submit the propriety of its decision to arbitration, the
union filed suit to compel arbitration. 26 The company refused to
arbitrate on the asserted ground that Article 9 gave it the right to
lay off employees when the company determined that a "lack of
work" existed, and that the same article expressly excepted the
company's decision in this regard from challenge by arbitration.2 7

By contrast, the union contended that the company's Article 9 right
to terminate employees was expressly made "subject to" other pro-
visions of the agreement, including Article 20's "requirement" that
"lack of work" was a prerequisite to any layoff, and that, in fact,
there had been no "lack of work" that would justify the layoff
which had taken place. 28 The district court entered an order com-
pelling arbitration, and the Seventh Circuit affirmed.' 29 However, the
Seventh Circuit held that it was unable to determine whether the
parties through their collective bargaining agreement had agreed to
arbitrate the dispute without delving into the "merits" of the parties'
respective positions as to whether the dispute was expressly excluded
from arbitration.'3 0 The Seventh Circuit expressly created an "excep-
tion" to the Trilogy's requirement that substantive arbitrability ques-
tions must be decided by the courts, limited to those situations in
which it is difficult to make a determination with respect to arbitra-
bility without in-depth consideration of the substantive provisions of
the applicable agreement, and directed the parties to "arbitrate the
arbitrability question." 3' The Supreme Court reversed and remanded
the case. 3 2

126. Id. at 646.
127. Id.
128. Id.
129. Id. at 647.
130. Id. at 647-48. The third Trilogy arbitrability principle holds that the courts must avoid

ruling on the merits of a dispute in the guise of resolving arbitrability questions. See supra
text accompanying note 117. The Seventh Circuit reasoned that the company and the union
had made "colorable arguments" on both sides of the question of whether a layoff decision
was excluded from arbitration under the language of the agreement, but that to decide the
issue, the court would be required to construe "not only Article 8, but Articles 9 and 20 as
well, both of which are 'substantive provisions of the Agreement.' " Id. at 647-48.

131. Id. at 648. The Fifth Circuit reached a similar conclusion in Oil, Chem. & Atomic
Workers Int'l Union Local 4-23 v. American Petrofina Co., 759 F.2d 512 (5th Cir. 1985),
vacated sub nom. American Petrofina Co. v. Oil, Chem. & Atomic Workers Int'l Union,
Local No. 4-23, 476 U.S. 1180 (1986). The case arose when an economic striker was discharged
from employment for alleged picket line misconduct occurring after the expiration of a collective
bargaining agreement and before agreement was reached on a new one. Id. at 513. The

[Vol. 19:731
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The AT&T Technologies Court, after revisiting the Trilogy and
restating its principles, held that when a party refuses to arbitrate an
industrial dispute on the asserted ground that the dispute is not
arbitrable under the applicable collective bargaining agreement, the
court must examine and interpret the language of the agreement and
make the threshold determination as to whether an arbitrator has
arguable "jurisdiction" to hear the dispute.'33 The Supreme Court
remanded the case with instructions that the lower courts interpret
the collective bargaining agreement to determine whether "the parties
intended to arbitrate grievances concerning layoffs predicated on a
'lack of work' determination by the Company. 1

1
34 More narrowly,

the Court held that "[tihe issue in the case is whether, because of
express exclusion or other forceful evidence, the dispute over Article
20 of the contract, the layoff provision, is not subject to the arbi-

company refused to submit to arbitration a grievance arising out of the discharge, even though
both agreements provided that employees could only be discharged for cause. Id. at 514. The
district court refused to compel arbitration, reasoning that the arbitration provision of the old
agreement had not survived expiration of the agreement, and that the parties had not agreed
in the new agreement to arbitrate the dispute. Oil, Chem. & Atomic Workers Int'l Union
Local 4-23 v. American Petrofina, 586 F. Supp. 643, 649 (E.D. Tex. 1984). The Fifth Circuit
reversed and remanded the case for issuance of an order compelling arbitration of the merits
of the discharge under the new agreement. 759 F.2d at 516. The court reasoned and held as
follows:

What is critical to the resolution of the appeal in this case is the firm recognition
by the courts that they lack authority to decide at this stage of a controversy such
as this whether the grievance procedure and arbitration process provided for in the
new contract is applicable to Hildabridle's discharge. All the Union needs to show
to remove from the courts the power to decide whether this grievance is arbitrable
under the new contract is that there is at least some possibility that it is. Whether
this dispute is arbitrable under the new contract is an issue that the parties must
submit in the first instance to the arbitrator.

Id. at 515. The Supreme Court vacated the Fifth Circuit's judgment and remanded the case
for reconsideration in light of AT&T Technologies. On remand, the Fifth Circuit determined
that the discharge was substantively arbitrable under the new agreement and federal labor law
principles, and once again remanded the case to the district court for entry of an order
compelling arbitration. Oil, Chem. & Atomic Workers Int'l Union Local 4-23 v. American
Petrofina Co., 820 F.2d 747, 753 (5th Cir. July 1987).

132. 475 U.S. at 648.
133. Id. at 651. The court observed that a rule which would permit an arbitrator to

determine his own jurisdiction, where the parties had not expressly empowered the arbitrator
to do so, would retard the willingness of parties to enter into collective bargaining agreements,
for fear that an arbitrator would "impose obligations [on the parties] outside the contract
limited only by his understanding and conscience." Id. (quoting Cox, Reflections Upon Labor
Arbitration, 72 HARv. L. REv. 1482, 1509 (1959)).

134. Id.
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tration clause."' 35 It has been suggested that the effect of the AT&T
Technologies decision will be to require the district courts to scrutinize
more carefully the language of collective bargaining agreements in
suits brought to compel arbitration. 3 6

During-the survey period, the Fifth Circuit applied the Trilogy's
substantive arbitrability principles, as restated in AT&T Technologies,
in Oil, Chemical & Atomic Workers' International Union Local 4-
447 v. Chevron Chemical Co.,137 International Chemical Workers
Union v. Day & Zimmerman, Inc.,"' and International Association
of Machinists & Aerospace Workers Lodge No. 2504 v. Interconti-
nental Manufacturing Co. 9 In Chevron and Day & Zimmerman,
the court concluded that employee grievances were substantively
arbitrable under the applicable collective bargaining agreements."' °

However, in Intercontinental Manufacturing, the court found that a
grievance was not substantively arbitrable based on the "language
and overall structure" of the collective bargaining agreement before
the court.' 4'

In Chevron, the union brought suit seeking an order compelling
arbitration of several employee complaints. 42 To the extent material
here, two complaints alleged that the employer had discriminatorily
disciplined employees by issuing them adverse "performance apprais-
als," and a third complaint disputed the propriety of the assignment
of an employee to the position of "temporary technician."'' 43 The
company refused to submit the complaints to arbitration on the
ground that the complaints did not constitute arbitrable "grievances"

135. Id. at 652. The Court indicated that the nature of the parties' agreement with respect
to the arbitrability of layoff decisions could be determined by "express exclusion" in the
language of the agreement or by "other forceful evidence." Presumably, "other forceful
evidence" might include bargaining history or past practice not evident from the express words
of the agreement. See id. at 654-55 (Brennan, J., concurring).

136. Note, Arbitration After Communication Workers: A Diminished Role?, 100 HAxv.
L. REv. .1307, 1314 (1987).

137. 815 F.2d 338 (5th Cir. April 1987).
138. 791 F.2d 366 (5th Cir. June 1986).
139. 812 F.2d 219 (5th Cir. Mar. 1987).
140. 815 F.2d at 344; 791 F.2d at 373.
141. 812 F.2d at 222.
142. 815 F.2d at 339.
143. Id. at 339, 344. Four grievances were in issue. Id. The major portion of the Fifth

Circuit's opinion in Chevron is devoted to the first of the four complaints, which raised a
"procedural" rather than a "substantive" arbitrability question. Id. at 339. See infra notes
199-200 and accompanying text.

[Vol. 19:731
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within the meaning of the applicable collective bargaining agree-
ment.'" The collective bargaining agreement made arbitrable all
"grievances" involving, "the application or interpretation" of the
agreement, 45 and described a "grievance" as follows:

[a] complaint by an employee or the Union against the
Company alleging failure to comply with the provisions of this
Agreement. Such grievance must be covered by Articles and
Sections of this Agreement. Complaints with reference to matters
not included in the Articles and Sections of this Agreement shall
not be subject to the grievance procedure.' 46

The union claimed that, by issuing the adverse performance apprais-
als, Chevron had violated the agreement's "Management Rights"
clause, which permitted the company to "discipline and discharge"

employees "for just cause."1 47 Chevron maintained that performance
appraisals were not a part of the "disciplinary process" and, ac-
cordingly, that issuance of the appraisals was not covered by the
"just cause" limitation in the "Management Rights" clause, or any
other provision of the agreement.'48 Thus, Chevron argued that
issuance of the appraisals could not give rise to an arbitrable "griev-
ance" concerning "interpretation" of the "Articles and Sections" of
the agreement. 49 The district court entered summary judgment in
favor of the union and ordered arbitration, 50 and the Fifth Circuit
affirmed. 5'

The Fifth Circuit reasoned that the issue of whether the per-
formance appraisals constituted discipline involved the merits of the
dispute, which the court was not permitted to consider under the
principles of the Steelworkers trilogy.152 In the court's view, the labor
agreement plainly prohibited the imposition of discipline in a dis-
criminatory manner.' Thus, applying the Warrior & Gulf presump-

144. 815 F.2d at 344.
145. Id. at 343.
146. Id.
147. Id. at 343 n.4.
148. Id. at 343.
149. Id.
150. Id. at 339.
151. Id. at 344.
152. Id. In determining substantive arbitrability questions, the courts must avoid ruling on

the merits of a dispute, under the third principle of the Steelworkers trilogy. See supra text
accompanying note 117.

153. Id. at 343-44.

19881
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tion, the Fifth Circuit concluded that it could not be said with
"positive assurance" that the parties had not intended by their
agreement to arbitrate discriminatorily applied discipline. 5 4 The court
opined that if the appraisals were found not to be part of the
"disciplinary process," the union's complaint that the labor agree-
ment had been violated should be rejected.'55 However, the court left
such determination to the arbitrator. 5 6 With respect to the remaining
grievance, the court applied the same presumption and analysis to
hold that the disputed employee assignment constituted an arbitrable
"grievance" because it possibly represented a violation of the sen-
iority preference articles and sections of the collective bargaining
agreement. 1

57

The same result was reached in a slightly different context in
International Chemical Workers Union v. Day & Zimmerman, Inc. 158

In Day & Zimmerman, a dispute arose from the union's contention
that the company violated a collective bargaining agreement when
the United States Army Corps of Engineers performed certain work
at an ammunition plant. 5 9 The applicable collective bargaining agree-
ment provided, in part, that "[n]o persons excluded from the bar-
gaining unit shall be permitted any of the work customarily done by
those employees included in the bargaining unit."' 6 The union main-
tained that the work performed by the Corps of Engineers was of
the type which customarily had been performed by bargaining unit
employees, and the company had "permitted" the work to be per-
formed in violation of the agreement.' 6' Day & Zimmerman con-
tended that it had been powerless to prevent the Corps of Engineers
from performing any work at the plant, and that the agreement's

154. Id. at 344. The Fifth Circuit concluded that, "[tihere is no evidence before the Court
upon which to find that the parties did not intend for claims of discrimination in disciplinary
actions to be arbitrated." Id.

155. Id.
156. Id.
157, Id. Chevron argued that the "temporary technician" provision was not one covered

by the seniority preference articles and sections of the agreement, and, thus, it had not violated
these provisions when it made the temporary assignment. Id. The Fifth Circuit was of the
view that resolution of this argument, going to the merits of whether Chevron had in fact
violated ,the agreement by making the assignment, should be resolved by an arbitrator rather
than a court.. Id.

158. 791 F.2d at 366 (5th Cir. June 1986).
159. Id. at 368.
160. Id.
161. Id.

[Vol. 19:731



LABOR AND EMPLOYMENT LA W

ban against subcontracting work to nonbargaining unit employees
had not been intended to reach the unique circumstances presented
by the case.' 62 The dispute proceeded to arbitration, albeit with the
company expressly reserving the position that the matter was not
arbitrable because the ban against subcontracting work did not apply
to the facts of the case.' 63

The collective bargaining agreement at issue in Day & Zimmer-
man contained typical grievance and arbitration provisions, and a
definition of the term "grievance" broad enough to cover "any
misunderstanding, controversy or dispute between the company and
the Union, or the company and the employees over the interpretation
or application of the terms of this agreement." ' 64 The arbitrator
determined that Day & Zimmerman had not "subcontracted" work
to the government, but ruled nonetheless that there had been a
violation of the agreement's plain and unambiguous prohibition
against bargaining unit work being performed by others. 65 When the
company refused to abide by the award, the union brought an
enforcement action.' 66 The district court summarily disposed of the
employer's contention that the dispute had not been arbitrable, and
the Fifth Circuit affirmed.' 67 The Fifth Circuit reasoned that the
performance of bargaining unit work by the Corps of Engineers
could "be viewed rationally" as a violation of the collective bar-
gaining agreement. 168 Accordingly, applying the Warrior & Gulf
presumption, the court concluded that, "[wje cannot say that the
arbitration clause was not susceptible of an interpretation which
covered this dispute.' 1 69 The Fifth Circuit also determined that the
arbitrator's award was valid because his decision "drew its essence"
from the collective bargaining agreement.' 70

162. Id. at 368-69.
163. Id.
164. Id. at 369.
165. Id. at 368.
166. Id.
167. Id. at 368-69.
168, Id. at 369.
169. Id.
170. Id. at 370. With respect to the merits of the dispute, the employer argued that it did

not "permit" bargaining unit work to be performed by the Corps of Engineers, and that "at
most it failed to 'prevent' the work from being done." Id. The Fifth Circuit agreed with the
arbitrator that such distinction was only a semantic one, and that "a failure to prevent could
potentially be viewed as tacit permission." Id.
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The opposite result was reached in International Association of
Machinists & Aerospace Workers Lodge No. 2504 v. Intercontinental
Manufacturing Co. '7 In Intercontinental Manufacturing, four bar-
gaining unit employees had been discharged for violating a company
work rule prohibiting employees from "bringing, possessing or using
intoxicating liquors . . .on company premises. '1 2 The union admit-
ted that three of the employees had been in possession of beer in
the employer's parking lot after the conclusion of their shifts, and
that the fourth had been in possession of beer in the parking lot
during his lunch break. 17" The company denied the grievances and
rejected the union's demand that the discharges be submitted to
arbitration. 174 The article of the agreement containing the "alcohol
rule" provided in part as follows: "Discipline exercised by the
company pursuant to this article will be subject to grievance and
arbitration only to the extent of whether or not the act was committed
for which the employee was disciplined and not for mitigation of
any penalty assessed. by the company under this article.' ' 75 The
company said that these words, when applied to the admitted facts,
precluded arbitration. 76 In the resulting suit by the union to compel
arbitration, the district court entered summary judgment in favor of
the company, concluding that the discharges were not substantively
arbitrable. 

77

In the Fifth Circuit, the union argued that the "alcohol rule"
was not intended to apply to non-work areas and non-work time,
and, accordingly, that there existed an arbitrable question concerning
the "intended meaning" of the "alcohol rule.' 7 8

7 The union further
argued that certain other language appearing in the labor agreement,
which prohibited employee discharges without "good cause," oper-
ated to require the employer to support all employee discharges with
proof of "good cause," even those discharges based on asserted

171. 8112 F.2d 219 (5th Cir. Mar. 1987).
172. Id. at 220.
173. Id.
174. Id.
175. Id.
176. Id. Implicit in the company's position was an admission by the union that the rule

had been violated, and thus, no arbitrable issue remained inasmuch as an arbitrator was
prohibited from considering the severity of the penalty imposed.

177. Id. at 221-22.
178. Id. at 220.
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violations of the "alcohol rule."17 9 Finally, the union contended that
these questions about the intent of the collective bargaining agreement
were sufficient at least to raise a doubt about arbitrability, so as to
invoke the Warrior & Gulf presumption and require reference of the
dispute over the discharges to an arbitrator. 80

In Intercontinental Manufacturing, the Fifth Circuit affirmed
the district court's summary judgment in favor of the company.18'
The Fifth Circuit determined that the "language and overall structure
of the contract" were sufficient to overcome the Warrior & Gulf
presumption in favor of arbitrability of each of the four discharges.'8 2

The court reasoned that the specific language of the "alcohol rule,"
limiting arbitration of discharges thereunder to the sole issue of
"whether or not the act was committed,"' 83 clearly allowed "the
company to impose that discipline without a separate showing of
'good cause.' "114 Further, the court concluded that while the union
contended that the "alcohol rule" was not intended to cover posses-
sion of alcohol in non-work areas and during non-work times, the
union had failed to submit any evidence to such effect in response
to the company's motion for summary judgment. 185 In the absence
of such proof, the court could find "no indication in the contract
or the record that the parties intended to arbitrate the discharges
involved in this case.' ' 8 6

The Trilogy principles, as recently restated by the Supreme Court
in AT&T Technologies, and applied by the Fifth Circuit during the
survey period, require resolution of substantive arbitrability questions
by the district court in the first instance. The court is to determine
the nature and scope of the parties' agreement with respect to

179. Id.
180. Id.
181. Id.
182. Id. at 221-22.
183. Id. at 221.
184. Id.
185. Id. at 222. The court also reasoned that "[u]nder the union's interpretation employees

could drink alcohol in the parking lot during their lunch hour and between shifts, leaving
them just as debilitated as if they had consumed the alcohol inside the plant building." Id. at
221. While this observation is astute, it comes dangerously close to a comment on the merits
of the dispute. In determining arbitrability questions, the courts must scrupulously avoid ruling
on the merits of the substance of the grievance in question. See supra note 117 and accom-
panying text.

186. 812 F.2d at 222.
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arbitration, and to hold them to it. Clear provisions circumscribing
the arbitrability of certain kinds of disputes can be effective to
overcome the Warrior & Gulf presumption.'1 When the language of
the agreement unequivocally carves out and excepts from arbitration
certain kinds of disputes, it is possible for the court to conclude
"with positive assurance" that the arbitration clause cannot even
arguably cover these disputes.

While the district court invariably must decide the substantive
arbitrability question in a suit where it arises, a different principle
applies when a question of procedural arbitrability is presented. In
John Wiley & Sons, Inc. v. Livingston,8 1 the Supreme Court held
that, once it is determined that a dispute is substantively arbitrable,
the district court should normally compel arbitration of procedural
arbitrability questions "which grow out of the dispute and bear on
its final disposition." 18 9 The Fifth Circuit applied the Supreme Court's
procedural arbitrability principle in two recent cases. In Local No.
406, International Union of Operating Engineers v. Austin Co., 19°

the grievance in question arose after the union suspected that an
engineering and construction company, with which it had entered
into a collective bargaining agreement, had begun work on a project
using nonunion subcontractors in violation of the terms of the
agreement. 19' The union began an investigation into the matter and
was advised that the company was only a "construction manager"
with respect to the project, and that in such role the company was
not directly employing workers. 92 Approximately six months after
the union first suspected that a violation of the collective bargaining
agreement had occurred, it wrote the company a letter and demanded

187. See supra notes 133-36 and accompanying text.
188. 376 U.S. 543 (1964).
189. Id. at 557.
190. 784 F.2d 1262 (5th Cir. Mar. 1986). Austin was decided some two months prior to

the beginning of the instant survey period, and approximately one month prior to the Supreme
Court's decision in AT&T Technologies, Inc. v. Communications Workers of America, 475
U.S. 643 (1986). The case is discussed herein because it illustrates the Fifth Circuit's treatment
of procedural arbitrability questions prior to the AT&T Technologies decision. Some broad
language in AT&T Technologies suggests that the Supreme Court intended its restatement of
the Trilogy principles to cover all arbitrability questions, whether substantive or procedural.
See supra note 115. During the survey period, the Fifth Circuit held that the AT&T Technologies
decision had no effect on the John Wiley & Sons decision. Oil, Chem. & Atomic Workers
Int'l Union Local 4-447 v. Chevron Chem. Co., 815 F.2d 338 (5th Cir. April 1987).

191. 784 F.2d at 1263.
192. Id.
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arbitration, alleging that the company had violated the terms of the
collective bargaining agreement by subcontracting work to nonsig-
natory construction companies. 93 After the company declined to
respond to the letter, the union brought suit, alleging that the
company had wrongfully refused to submit the dispute to arbitra-
tion. 94 The district court granted Austin Company's motion for
summary judgment, finding that the union had failed to invoke the
arbitration procedure under the agreement within the prescribed
thirty-day time period. 9 The Fifth Circuit reversed the summary
judgment, reasoning that the question of whether the union had
properly invoked the contractually prescribed arbitration procedure
was a question of "timeliness," and that such question, therefore,
involved "procedural" arbitrability.'l The Fifth Circuit concluded
that because procedural issues often involve factual inquiries arising
out of, and "inseparable from, the merits of the underlying griev-
ance," the case could be properly disposed of only by remanding
it to the district court "for the sole purpose of entering an order
compelling arbitration."'' 98

The same result was reached in Oil, Chemical & Atomic Workers'
International Union Local 4-447 v. Chevron Chemical Co.,'9 in
which the union claimed that an employee had been "unjustly
suspended and terminated" in violation of the terms of the applicable
collective bargaining agreement. 2

00 The arbitration procedure con-
tained in the agreement required the union to file a request for
appointment of an outside arbitrator within a fifteen-day period
following the first meeting of the company and union arbitrators. 20 1

The union technically failed to comply with the deadline, and ac-
cordingly, the company refused to submit to arbitration of the
dispute. The union filed suit to compel arbitration. Chevron filed a

193. Id. at 1263-64.
194. Id. at 1264.
195. Id. at 1262.
196. Id. at 1264-65.
197. Id. at 1265.
198. Id.
199. 815 F.2d 338 (5th Cir. April 1987).
200. Id. at 339.
201. Id. Under the collective bargaining agreement, a party desiring arbitration by an

"outside" or "third-party" arbitrator was required to request such third-party arbitration
within fifteen days after the union and company arbitrators met to consider the grievance. Id.
at 339 n.l.
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motion for summary judgment on the ground that the union's request
for arbitration had been filed one day late, and thus was untimely. 202

The union responded that its failure to file a request for arbitration
in a timely manner was excused by Chevron's failure to provide an
"agreed-upon maildrop" for deposit of arbitration requests. 23 The
district court granted summary judgment in favor of the union and
issued an order compelling arbitration.2 4 The Fifth Circuit af-
firmed. 205

In the Fifth Circuit, Chevron took the position that the language
of the arbitration procedure, which provided that only grievances
processed within specified deadlines could proceed to arbitration,
established that the parties had not agreed to submit untimely griev-
ances to arbitration, much less to permit an arbitrator to determine
timeliness questions z.2 6 The Fifth Circuit rejected this argument,
observing that in John Wiley & Sons the Supreme Court had indicated
that a district court may resolve a procedural arbitrability question
"only if it could confidently be said not only that a claim was strictly
'procedural,' . . . but also that it should operate to bar arbitration
altogether." 20 7 The Fifth Circuit concluded that the case before it did
not come within that "rare" class of cases identified in John Wiley
& Sons in which an "exception" to the general rule may be appli-
cable. 208

The Fifth Circuit's arbitrability decisions in this survey period
are significant because the court was required to apply settled prin-
ciples in a variety of contexts. The fresh guidance from the court
should allow practitioners on both sides of the labor docket to
negotiate collective bargaining agreement language with greater con-
fidence as to how the Fifth Circuit will resolve procedural and
substantive arbitrability questions.

202. Id. at 339.
203. The union contended that no company representative was available to receive the

request, and that Chevron failed to provide the mail drop agreed upon in the contract. Id. at
339-40.

204. Id. at 339-40. The district court's summary judgment was based on its conclusion
that the question of timely filing of the request was "procedural" and thus properly left for
an arbitrator. Id.

205. Id. at 344.
206. Id. at 341.
207. Id. at 342 (quoting John Wiley & Sons, Inc. v. Livingston, 376 U.S. 543, 557-58

(1964)).
208. 815 F.2d at 341-43.
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III. THE PREEMPTIVE EFFECT OF ERISA

The Employee Retirement Income Security Act ("ERISA") 2°9

was intended to impose uniform federal standards applicable to the
establishment, operation, and administration of employee benefit
plans. 210 The term "employee benefit plans" includes both pension
benefit plans and welfare benefit plans.21' The term "welfare benefit
plan" encompasses any "plan, fund, or program," which, "through
the purchase of insurance or otherwise," is established or maintained
by an employer or employee organization for the purpose of provid-
ing certain fringe benefits to plan "participants" or their benefici-
aries.212 ERISA's uniform federal standards were designed to displace
certain piecemeal federal and state laws. 23 Unfortunately, the circu-
itous language Congress chose to accomplish the displacement of
certain state laws, while preserving others, has generated a substantial
amount of litigation.

During the survey period considerable judicial attention was paid
to ERISA's preemptive effect. Review of survey period developments
necessarily will entail reference to Supreme Court as well as Fifth
Circuit cases. The Supreme Court decided three cases involving the
preemption issue. In Pilot Life Insurance Co. v. Dedeaux,214 the

209. 29 U.S.C. §§ 1001-1461 (1982 & Supp. 111 1985).
210. See id. § 1001. ERISA applies to certain employee benefit plans established or

maintained by any employer, or employee organization(s), or both, "engaged in commerce or
in any industry or activity affecting commerce." Id. § 1003(a). However, certain employee
benefit plans are expressly exempted from coverage by the Act. Among other employee benefit
plans expressly exempted are those "maintained solely for the purpose of complying with
applicable workmen's compensation laws or unemployment compensation or disability insurance
laws." Id. § 1003(b)(3). During the survey period, the Fifth Circuit held that ERISA is
"inapplicable to retirement plans covering only partners." Robertson v. Alexander Grant &
Co., 798 F.2d 868, 868 (5th Cir. Sept. 1986).

211. 29 U.S.C. § 1002(3) (1982).
212. Id. § 1002(1). Welfare benefits include, but are not limited to, "medical, surgical, or

hospital care ... benefits, or benefits in the event of sickness, accident, disability, death, or
unemployment, or vacation benefits, apprenticeship or other training programs, or day care
centers, scholarship funds, or prepaid legal services . . ." Id. The term "participant" includes
"any employee or former employee of an employer, or any member or former member of an
employee organization, who is or may become eligible to receive a benefit of any type from
an employee benefit plan which covers employees of such employer or members of such
organization, or whose beneficiaries may be eligible to receive any such benefit." Id. § 1002(7).

213. See generally Kilberg & Inman, Preemption of State Laws Relating to Employee
Benefit Plans: An Analysis of ERISA Section 514, 62 Tax. L. REv. 1313, 1313-14 & nn.3-4
(1984) (describing the evolution of various federal and state labor laws dealing with the subject
of pension plans).

214. - U.S. -, 107 S. Ct. 1549, 95 L. Ed. 2d 39 (1987).
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Supreme Court held that state common law contract and tort actions
seeking the recovery of benefits from insured ERISA plans are
preempted by the statute, 215 thereby reversing a Fifth Circuit case216

discussed in the 1985-86 Symposium article on Labor and Employ-
ment Law. 21 7 In Metropolitan Life Insurance Co. v. Taylor,2 8 the
Supreme Court held that suits to recover benefits from ERISA plans,
in which only state common law contract and tort theories are raised
by the plaintiff, may be removed from state to federal court.219 By
so holding, the Supreme Court resolved a split of authority 220 against
the position taken by the Fifth Circuit in Powers v. South Central
United Food & Commercial Workers Unions & Employers Health &
Welfare Trust 221 discussed in the 1983-84 Symposium article on
Federal Jurisdiction. 222 Finally, in Fort Halifax Packing Co. v.
Coyne,223 a five to four split decision, the Supreme Court held that
a state statute requiring covered employers to make "one-time"
severance payments was not preempted by ERISA. 224 While certain
aspects of the Supreme Court's decisions are susceptible to criti-
cism, 2

2 the new precedent provides relatively straightforward guid-
ance in the ERISA preemption area. Two Fifth Circuit survey period
cases, Light v. Blue Cross & Blue Shield226 and Sommers Drug Stores

215. Id. at , 107 S. Ct. at 1550, 1558, 95 L. Ed. 2d at 43, 54.
216. Dedeaux v. Pilot Life Ins. Co., 770 F.2d 1311 (5th Cir. 1985), rev'd, __ U.S. __ ,

107 S. Ct. 1549, 95 L. Ed. 2d 39 (1987).
217. See Bush, Labor and Employment Law, Fifth Circuit Survey, 18 TEX. TECH L. REV.

633, 648-49 (1987).
218. - U.S. -, 107 S. Ct. 1542, 95 L. Ed. 2d 55 (1987).
219. Id. at __ , 107 S. Ct. at 1547-48, 95 L. Ed. 2d at 64-65.
220. Compare, e.g., Clorox Co. v. United States Dist. Court, 779 F.2d 517, 521 (9th Cir.

1985) and Roe v. General Am. Life Ins. Co., 712 F.2d 450, 452 (10th Cir. 1983) with Powers
v. South Cent. United Food & Commercial Workers Unions & Employers Health & Welfare
Trust, 719 F.2d 760, 763-67 (5th Cir. 1983).

221. 719 F.2d 760 (5th Cir. 1983).
222. Baker, Federal Jurisdiction, Fifth Circuit Survey, 15 TEx. TECH L. REv. 145, 156-57

(1985).
223. - U.S. -, 107 S. Ct. 2211, 96 L. Ed. 2d 1 (1987).
224. Id. at -, 107 S. Ct. at 2213-14, 2223, 96 L. Ed. 2d at 6-7, 18.
225. One commentator has suggested that, "[lthe Supreme Court's reasoning in Pilot Life

is full of flaws." Ashley, The Application of ERISA to Group Insurance Claims, 3 BAD FArH

L. REP. 81, 84 (1987) [hereinafter Ashley]. The dissenting opinion by four justices in Fort
Halifax Packing Co. v. Coyne illustrates the controversial nature of the majority opinion.
__.U.S. , 107 S. Ct. 2211, 2223-25, 96 L. Ed. 2d 1, 19-20 (1987).

226. 790 F.2d 1247 (5th Cir. June 1986).
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Co. Employee Profit Sharing Trust v. Corrigan Enterprises, Inc. ,227

concern related ERISA preemption issues.
In general, ERISA preempts any and all state laws which "relate

to" any covered employee benefit plan. 228 However, state laws which
"regulate[] insurance, banking, or securities" are excepted, or "saved,"
from preemption. 229 State law, within the meaning of ERISA's pre-
emption determination formula, includes, but is not limited to, state
common law. 230 Most cases dealing with ERISA preemption issues
can be divided roughly into two main categories. 231 The first category
includes cases resolving the extent to which ERISA displaces state
"mandated-benefits" statutes. 23 2 The second category concerns ER-
ISA's preemptive effect in the area of challenges to the handling or
denial of employee benefit claims. 233

227. 793 F.2d 1456 (5th Cir. July 1986).
228. 29 U.S.C. § 1144(a) (1982).
229. Id. § 1144(b)(2)(A). Such a provision is known in the parlance as the "saving" clause.

See, e.g., Pilot Life Ins. Co. v. Dedeaux, - U.S. ., -, 107 S. Ct. 1549, 1552, 95
L. Ed. 2d 39, 53 (1987). ERISA goes on to provide that no employee benefit plan or trust
created thereunder "shall be deemed to be an insurance company or other insurer, bank, trust
company, or investment company or to be engaged in . . . [such] business . . . for purposes
of any . . . [state] law . . . purporting to regulate . . . [such business]." 29 U.S.C. § 1144(b)(2)(B)
(1982). While such provision is commonly referred to as the "deemer" clause, see Pilot Life
Ins. Co., - U.S. at __, 107 S. Ct. at 1552, 95 L. Ed. 2d at 46, perhaps a more
descriptive moniker would be the "anti-deemer" clause.

Other state laws, including, but not limited to, state criminal laws and "qualified domestic
relations orders," are "saved" from preemption. See 29 U.S.C. § 1144(b)(4)-(7) (1982 & Supp.
III 1985).

230. 29 U.S.C. § 1144(c)(1) (1982), see also Light v. Blue Cross & Blue Shield, 790 F.2d
1247, 1249 (5th Cir. June 1986) (holding that section 1144(c)(1) includes a state's decisional
law).

231. See Engel, ERISA: To Preempt or Not to Preempt, That is a Question!, 22 TORT &
INS. L.J. 431, 434 (1987) [hereinafter Engel].

232. State "mandated-benefits" laws typically require that group insurance policies provide
specific categories of benefits or cover particular risks. See, e.g., Metropolitan Life Ins. Co.
v. Massachusetts, 471 U.S. 724, 728 (1985). However, as used herein, the term "state mandated-
benefits laws" includes all state laws purporting to regulate, directly or indirectly, the categories
of benefits provided by employee welfare benefit plans, regardless of whether such plans are
established or maintained through the purchase of group insurance. For example, a "state
mandated-benefits law" was at issue in Shaw v. Delta Air Lines, Inc., 463 U.S. 85 (1983).
The state statute in question contained a provision which prohibited discrimination in employee
benefit plans on the basis of pregnancy, and thus purported to regulate directly the coverage
of self-insured plans. Id. at 88. To the extent here material, the Supreme Court held that the
anti-discrimination provision was preempted by ERISA, and thus rendered unenforceable,
insofar as it prohibited a practice which was lawful under federal law. Id. at 108-09.

233. More cases fall into the second category than into the first. See, e.g., Pilot Life Ins.
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ERISA does not mandate that employee welfare plans provide
any specific character of benefits, 23 4 whether such plans are self-
insured, or established or maintained through the purchase of group
insurance. 235 Accordingly, the types of employee welfare benefits
provided by a plan usually are determined by collective bargaining
or general market forces, without governmental regulation. 23 6 The
first main category of ERISA preemption cases considered to what
extent Congress intended that the selection of benefits to be provided
by employee welfare plans should be free from interference by state
law.

In Metropolitan Life Insurance Co. v. Massachusetts, 2 7 the
Supreme Court held that a state statute requiring that group insurance
policies provide minimum health care benefits was not preempted by
ERISA, and properly could be applied to a fully insured employee
benefit plan.238 The Court reasoned that the state statute was expressly
"saved" from preemption because it represented a traditional exercise

Co. v. Dedeaux, - U.S. -, 107 S. Ct. 1549, 95 L. Ed. 2d 39 (1987); Light v. Blue
Cross & Blue Shield, 790 F.2d 1247 (5th Cir. June 1986); see also Alessi v. Raybestos-
Manhattan, Inc., 451 U.S. 504 (1981); Giles v. Texas Instruments Employees Pension Plan,
715 S.W.2d 58 (Tex. App.-Dallas 1986, writ ref'd n.r.e.).

234. See Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724 (1985); Shaw v. Delta
Air Lines, Inc., 463 U.S. 85, 91 (1983).

235. Welfare benefit plans may be self-insured, fully-insured, or partially insured. See
Engel, supra note 231, at 433. Some partially insured and self-insured plans are administered
on behalf of plan sponsors by insurance companies. Id. Under some of these arrangements,
plan participants are issued identification cards and submit claims on forms bearing the logo
of the insurance company, even though the sponsoring employer or employee organization
ultimately may bear the risk of loss. A typical arrangement of this type was described in
Insurance Bd. v. Muir, 628 F. Supp. 1537, 1538-39 (M.D. Pa. 1986).

236. See Alessi v. Raybestos-Manhattan, Inc., 451 U.S. 504, 525-26 & n.22 (1981). The
Supreme Court in Alessi indicated in dictum that, inasmuch as certain employee benefit plans
emerge from collective bargaining, state regulation thereof would contravene federal labor
policy under the National Labor Relations Act, 29 U.S.C. §§ 151-169 (1982) (NLRA). In
recent years, however, the Supreme Court has retreated from this position, at least in certain
situations. See, e.g., Metropolitan Life Ins. Co. v. Massachusetts, 471 U.S. 724, 747-58 (1985)
(holding that the NLRA did not preempt a state "mandated-benefits" statute applicable to
insured plans, even though the state statute required parties to a collective bargaining agreement
to make a Hobson's choice: "they must purchase the mandated benefit, decide not to provide
health coverage at all, or decide to become self-insured, assuming they are in a financial
position to make that choice."); see also Fort Halifax Packing Co., Inc. v. Coyne, - U.S.

, 107 S. Ct. 2211, 2221-23, 96 L. Ed. 2d 1, 16-18 (1987) (rejecting argument that NLRA
preempted state mandated severance pay statute).

237. 471 U.S. 724 (1985).
238. Id. at 758.
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of state regulation of the insurance industry. 23 9
- The holding was

reached despite the fact that it permitted the states to regulate
indirectly the terms of ERISA-covered plans, and even though prac-
tical problems would result. 240 For example, insured benefit plans
and self-insured benefit plans in the same state would be treated
differently, in that the types of benefits provided by insured plans
would be subject to state regulation, whereas there could be no such
regulation of self-insured plans. 241 Further, a single insured plan
covering participants and their beneficiaries in more than one state
could be subjected to local regulation differing from state to state. 242

However, the Supreme Court attributed the disuniformity in the law
to the express congressional decision to "save" from preemption
local insurance regulation. 24

1

The second main group of ERISA preemption cases generally
includes those in which state statutory and common law tort and
contract causes of action have been brought against plans to recover
compensatory and punitive damages arising out of the alleged im-
proper denial of benefits. ERISA itself outlines six types of civil
actions which may be brought by various parties to enforce its
provisions. 2" For example, a participant or beneficiary may seek
relief when an administrator fails or refuses to provide certain
information about a plan.245 A participant or beneficiary also may
bring a civil action "to recover benefits due to him under the terms

239. Id. at 747. In arriving at its conclusion, the Supreme Court applied the three factors
typically used by the courts to determine whether a state law "regulates" the insurance
industry, within the meaning of ERISA's saving clause, found in Union Labor Life Ins. Co.
v. Pireno, 458 U.S. 119 (1982). Such factors are "first, whether the practice has the effect of
transferring or spreading a policyholder's risk; second, whether the practice is an integral part
of the policy relationship between the insurer and the insured; and third, whether the practice
is limited to entities within the insurance industry." Id. at 129. In Metropolitan Life, the
Court determined that all of the Pireno factors were satisfied by the state statute at issue. 471
U.S. at 743-44.

240. 471 U.S. at 747. While the state law required group insurance policies to provide
minimum health care benefits, and thus purported to regulate directly the terms of the group
insurance policy, the resulting regulation of the plan itself was considered indirect. Id. The
plan sponsor was free to make the Hobson's choice discussed supra note 236.

241. 471 U.S. at 747.
242. Id.
243. Id.
244. See 29 U.S.C. § 1132 (1982); see also Massachusetts Mut. Life Ins. Co. v. Russell,

473 U.S. 134, 139 (1985) (stating that section 1132 identifies six types of civil actions that may
be brought by various parties).

245. 29 U.S.C. §§ 1132(a)(1)(A) & 1132(c) (1982).
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of his plan, to enforce his rights under the terms of the plan, or to
clarify his rights to future benefits under the terms of the plan. '246

Suits by certain parties may be brought against a plan fiduciary who
breaches the responsibilities, obligations or duties imposed on him
by ERISA. 47 Further, a participant, beneficiary, or fiduciary may
bring a civil action to enjoin violations of ERISA, or the terms of
a plan, and to obtain other appropriate equitable relief.248 Addi-
tional types of civil actions are authorized. 9 During the survey
period, ERISA's comprehensive remedial provisions were held to
supplant state law claims of the type typically asserted in cases falling
within the second category. 50 That is, it was held that suits alleging
the improper denial of employee welfare benefits must be brought
under ERISA or not at all, and that ERISA provides the only
remedies available in such suits.

In Dedeaux v. Pilot Life Insurance Co., 25' Mr. Dedeaux had
brought a diversity action against the insurance company which
insured his Mississippi employer's long term disability benefits plan,
alleging that the insurance company had wrongfully failed to continue
benefit payments to him in connection with his back injury.2 1

2 De-
deaux sought $750,000 in compensatory and exemplary damages, and
based his suit exclusively on a number of state common law contract
and tort theories.253 The district court granted summary judgment in
favor of Pilot Life Insurance Company, concluding that Dedeaux's
claims were preempted by ERISA.2 11 The district court disposed of

246. Id. § l132(a)(1)(B).
247. Id. §§ 1132(a)(2) & 1109.
248. Id. § 1132(a)(3).
249. See id. §§ 1132(a)(4)-(6). ERISA also establishes criminal penalties applicable in certain

circumstances. See id. § 1131.
250. See Pilot Life Ins. Co. v. Dedeaux, - U.S. __ , 107 S. Ct. 1549, 1556, 95 L.

Ed. 2d 39, 52 (1987); Metropolitan Life Ins. Co. v. Taylor, - U.S. -, 107 S. Ct. 1542,
1544-45, 95 L. Ed. 2d 55, 62 (1987); Light v. Blue Cross & Blue Shield, 790 F.2d 1247, 1248-
49 (5th Cir. June 1986).

251. 770 F.2d 1311 (5th Cir. 1985), rev'd, - U.S. __ , 107 S. Ct. 1549, 95 L. Ed.
2d 39 (1987).

252. Id. at 1312-13.
253. Id. at 1313. According to the Fifth Circuit, Dedeaux "asserted claims under the

Mississippi common law for breach of contract, breach of fiduciary duty, and fraud." Id.
The Supreme Court noted that Dedeaux's complaint asserted a claim called "tortious breach
of contract," and that it was only such claim, termed in his brief "the Mississippi law of bad
faith," which he contended was saved from preemption by ERISA. Pilot Life Ins. Co., -

U.S. at , 107 S. Ct. at 1553, 95 L. Ed. 2d at 48.
254. 770 F.2d at 1313.
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the entire case, and did not decide the merits of Dedeaux's claim,
because Dedeaux had not brought suit under ERISA. 25 During the
1985-86 survey period, the Fifth Circuit concluded that the state
common law contract and tort causes of action asserted by Dedeaux
were of the type traditionally brought in Mississippi to "regulate"
the activities of insurance companies, and that they were excepted
from preemption by ERISA's insurance regulation "saving" clause. 25 6

The Fifth Circuit reversed the district court's summary judgment and
remanded the case for trial.25 7 In reaching its conclusion, the court
adhered to the same distinction between insured and self-insured
plans drawn by the Supreme Court in Metropolitan Life Insurance
Co. v. Massachusetts.258 The Fifth Circuit reasoned that if ERISA's
preemption formula operated to displace the applicability of state
mandated-benefits laws to self-insured plans, but not to insured plans,
that same formula should operate to displace state statutory and
common law actions against self-insured plans, but not against in-
sured plans. 2 9 The court recognized that its decision would lead to
contrary results in suits against insured plans and suits against self-
insured plans,26° but opined that resolution of the problem was a
matter for Congress. 26'

During the instant survey period, the Fifth Circuit's decision in
Dedeaux v. Pilot Life Insurance Co. was reversed unanimously by
the Supreme Court. 262 Prior to the action by the Supreme Court,
however, the Fifth Circuit drove home its distinction between self-
insured and insured employee benefit plans in ERISA preemption
cases. In Light v. Blue Cross & Blue Shield,26

1 the court considered
a suit arising out of the denial of certain maternity benefits, in which
the plaintiffs sought recovery of $200,000 in actual damages for

255. Id. The court observed that "The reason why Dedeaux did not pursue [a claim under
ERISA] is obvious-Dedeaux sought $500,000 in exemplary damages, but ERISA neither
expressly nor implicitly authorizes such an award." Id. at 1313 n.3 (citations omitted).

256. Id. at 1316.
257. Id. at 1317.
258. 471 U.S. 724, 747 (1985); see supra notes 237-43 and accompanying text.
259. 770 F.2d at 1314-17.
260. See id. at 1315-17 (quoting Metropolitan Life Ins. Co., 471 U.S. at 747).
261. 770 F.2d at 1317.
262. Pilot Life Ins. Co. v. Dedeaux, - U.S. __ , 107 S. Ct. 1549, 95 L. Ed. 2d 39

(1987).
263. 790 F.2d 1247 (5th Cir. June 1986).
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emotional distress, and $1,000,000 in punitive damages. 264 The facts
of the case were simple. Mr. Light had been laid off from work by
South Central Bell at a time when his wife was pregnant. 265 Mrs.
Light subsequently gave birth and the family incurred medical ex-
penses.26 The Lights submitted a claim for such expenses to the
insurance company which administered South Central Bell's self-
insured medical expense plan. 267 The insurance company denied the
claim, taking the position that under the literal terms of the plan,
the Lights' coverage had expired at midnight on the last day of the
last month following the termination of Mr. Light's employment. 268

Subsequently, the Lights brought suit in federal district court against
the insurance company based on state common law theories of the
intentional and negligent infliction of severe emotional distress, breach
of fiduciary duty, deceit, and bad faith refusal to pay claims.26 9 In
the district court, the insurance company filed a motion for summary
judgment asserting that the Lights' claims were preempted by ER-
ISA. 270 The Lights' suit was not based on ERISA, and they declined
to address the applicability of ERISA to their case in response to
the motion for summary judgment.2 7' Accordingly, the district court
entered summary judgment in favor of the insurance company,
disposing of the entire case. 272 The Fifth Circuit agreed with the

264. Id. at 1247-48.
265. Id. at 1247.
266. Id.
267. Id.
268. Id.
269. Id. at 1247-48.
270. 616 F. Supp. 558, 559, 562 (S.D. Miss. 1985). The insurance company's motion for

summary judgment was also based on the argument that the Lights' claim was foreclosed by
the express language of the plan. Id. at 560-61. The district court granted summary judgment
in favor of the plan on this issue, as well as on the preemption issue. Id. at 560-63. The
district court's findings of fact, conclusions of law, and judgment with respect to the merits
of the Lights' claim were vacated by the Fifth Circuit. 790 F.2d at 1249.

271. 616 F. Supp. at 560 n.l. In addition to the recovery of benefits, the Lights sought
compensatory and punitive damages allegedly arising out of the denial of their claim. Id. at
560. While recovery of benefits is a typical remedy under ERISA, 29 U.S.C. § 1132(a)(l)(B)
(1982), the Lights only claimed entitlement to benefits under state law. The district court
determined that compensatory and punitive damages are not recoverable under ERISA. 616
F. Supp. at 562. The same result has been reached in other cases. See, e.g., Massachusetts
Mut. Life Ins. Co. v. Russell, 473 U.S. 134 (1985); Sommers Drug Stores v. Corrigan Enters.,
Inc., 793 F.2d 1456, 1464 (5th Cir. July 1986), cert. denied, - U.S. -, 107 S. Ct. 884,
93 L. Ed. 2d 837 (1986) and.- U.S. -, 107 S. Ct. 1298, 94 L. Ed. 2d 156 (1987).

272. 616 F. Supp. at 563.
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district court that all of the Lights' state tort claims were preempted
by ERISA, and affirmed. 273 The Fifth Circuit noted that the Lights'
reliance on its opinion in Dedeaux v. Pilot Life Insurance Co.was
infirm, inasmuch as the Pilot Life plan had been fully insured. 274

The court further noted that in an ERISA preemption case, the
plan's status as insured or self-insured was the "critical" fact under
the Supreme Court's decision in Metropolitan Life Insurance Co. v.
Massachusetts.

275

In Pilot Life Insurance Co. v. Dedeau, 276 the Supreme Court
held that ERISA preempts state common law tort and contract actions
alleging improper claims handling practices against all ERISA-regu-
lated employee benefit plans, thus shattering the Fifth Circuit's
distinction between insured and self-insured plans. 277 The Supreme
Court concluded that the state common law causes of action asserted
by Dedeaux were unlike the mandated-benefits insurance statute
considered in Metropolitan Life Insurance Co. v. Massachusetts.278

In support of its conclusion, the Court observed that, while the
particular theories raised by Dedeaux had become commonly asso-
ciated with actions against insurance companies, the legal concepts
had evolved from general Mississippi common law principles appli-
cable in other contexts. 279 In the Court's view, the legal theories upon
which Dedeaux based his suit were not "insurance regulation" as
the definition of that body of law is commonly understood. 280 More-
over, the Supreme Court determined that the "saving" clause must
be viewed in the context of ERISA's overall object and policy. 28 '

273. 790 F.2d at 1249. The district court ruled that the Lights' claim was foreclosed by
the plain language of the plan. 616 F. Supp. at 560-61. The Fifth Circuit vacated the district
court's findings of fact, conclusions of law, and judgment with respect to the merits of the
Lights' claim, concluding that its preemption holding was dispositive of the case, and review
of the merits of the Lights' claim was unnecessary, because the Lights had not requested relief
under ERISA. 790 F.2d at 1249.

274. 790 F.2d at 1248-49 n.3.
275. Id.; see supra notes 237-43 and accompanying text.
276. - U.S. -, 107 S. Ct. 1549, 95 L. Ed. 2d 39 (1987).
277. See id. at - , 107 S. Ct. at 1558, 95 L. Ed. 2d at 54. The Supreme Court's decision

has been criticized as presenting the "insurance industry with a windfall benefit." See Ashley,
supra note 225, at 86.

278. - U.S. at - , 107 S. Ct. at 1554, 95 L. Ed. 2d at 50.
279. Id. at -, 107 S. Ct. at 1554, 95 L. Ed. 2d at 49-50.
280. Id. at -, 107 S. Ct. at 1554-55, 95 L. Ed. 2d at 49. For the factors typically used

by the courts to determine whether a particular state law "regulates" the insurance industry,
see supra note 239.

281. __ U.S. at -, 107 S. Ct. at 1555, 95 L. Ed. 2d at 50.
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Significantly, the Court concluded that the comprehensiveness of
ERISA's civil enforcement provisions constituted proof that the
statute's "remedies were intended to be exclusive. ' 28 2 The Supreme
Court reversed the judgment of the Fifth Circuit. 2 3 On remand, the
Fifth Circuit affirmed the district court's summary judgment in favor
of Pilot Life Insurance Company. 284

The Fifth Circuit's position with respect to a related ERISA
preemption issue also was rejected by the Supreme Court during the
survey period. 28 5 Certain state court actions over which the federal
courts have original jurisdiction, including cases "arising under"
federal law,28 6 may be removed from state to federal court. 2 7 The
"well-pleaded complaint" rule, however, serves to limit the remov-
ability of certain actions. 28 Under the rule, removability must be
determined only with reference to the plaintiff's complaint, unaided
by matters appearing in the defendant's answer or petition for
removal.2 89 In Powers v. South Central United Food & Commercial
Workers' Unions,2 90 decided by the Fifth Circuit during the 1983-84
survey period, the plaintiff brought suit in state court, alleging that
agents of the defendant had misrepresented to her the extent of the
plan's coverage, and that such action constituted actionable fraud
and negligence, and a violation of the Texas Deceptive Trade Prac-
tices-Consumer Protection Act. 29' The state court petition omitted
any reference to ERISA. 292 Nevertheless, the defendant removed the
case to federal court, contending that the common law claims asserted
against it were preempted by ERISA. 293 The Fifth Circuit, noting the

282. Id. at - 107 S. Ct. at 1557, 95 L. Ed. 2d at 52.
283. Id. at , 107 S. Ct. at 1558, 95 L. Ed. 2d at 54.
284. 821 F.2d 277, 277 (5th Cir. July 1987).
285. See Metropolitan Life Ins. Co. v. Taylor, - U.S. -, 107 S. Ct. 1542, 95 L.

Ed. 2d 55 (1987).
286. 28 U.S.C. § 1331 (1982).
287. Id. § 1441 (1982).
288. See Metropolitan Life Ins. Co. v. Taylor, - U.S. at -, 107 S. Ct. at 1546, 95

L. Ed. 2d at 62 (citing Louisville & N.R.R. Co. v. Mottley, 211 U.S. 149 (1908)).
289. See Powers v. South Cent. United Food & Commercial Workers Unions, 719 F.2d

760, 764 (5th Cir. 1983). One corollary to the rule is that the "plaintiff may not defeat
removal by fraudulent means or by 'artfully' failing to plead essential federal issues in the
complaint." Id. at 765.

290. 719 F.2d 760 (5th Cir. 1983).
291. Id. at 761-62. The Texas Deceptive Trade Practices-Consumer Protection Act is found

at TEx. Bus. & COM. CODE ANN.§§ 17.41-17.63 (Vernon Supp. 1987).
292. 719 F.2d at 765.
293. Id. at 762.
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complete absence of any federal question on the face of the petition,
applied the well-pleaded complaint rule and ordered that the case be
remanded to state court.294 The court further held that the asserted
defense of preemption pleaded by the defendant did not serve to
invoke federal jurisdiction over the case. 295

The Fifth Circuit's approach in Powers was rejected unanimously
by the Supreme Court during the survey period. In Metropolitan
Life Insurance Co. v. Taylor,296 the Supreme Court found that
ERISA's "extraordinary pre-emptive power" is so great that it "con-
verts an ordinary common law complaint into one stating a federal
claim," despite the well-pleaded complaint rule. 297 Thus, the Court
held that an action against an insured employee benefit plan, 291

alleging only state law theories and omitting any reference to ER-
ISA, 299 had been removed properly from state to federal court.3°°

Two additional survey period ERISA preemption cases bear
independent consideration because they do not fall squarely within
either of the two typical categories. In Fort Halifax Packing Co. v.
Coyne,3°0 the Supreme Court considered a Maine statute requiring
covered employers to pay severance benefits to certain employees in
the event of plant closures. 02 Over a vociferous dissent by four
justices,3 3 the majority of the Court held that ERISA did not preempt
the statute or preclude its enforcement against employers. 3°4 The
majority observed that ERISA's preemption clause only applies to
state laws which relate to employee benefit plans, not laws which
relate to the types of employee benefits mentioned in ERISA.3 05 The
majority reasoned that the statute merely created a "one-time"
payment obligation, and did not require the establishment or main-

294. Id. at 765, 767.
295. Id. at 764.
296. - U.S. -, 107 S. Ct. 1542, 95 L. Ed. 2d 55 (1987).
297. Id. at , 107 S. Ct. at 1547, 95 L. Ed. 2d at 64.
298. Id. at _ , 107 S. Ct. at 1545, 95 L. Ed. 2d at 61.
299. Id. at , 107 S. Ct. at 1547, 95 L. Ed. 2d at 63.
300. Id. at -, 107 S. Ct. at 1548, 95 L. Ed. 2d at 65.
301. - U.S. - , 107 S. Ct. 2211, 96 L. Ed. 2d 1 (1987).
302. Id. at _ , 107 S. Ct. at 2213-14 & nn.1-2, 96 L. Ed. 2d at 6-8 & nn.1-2.
303. Id. at , 107 S. Ct. at 2223-25, 96 L. Ed. 2d at 19-21 (Rehnquist, C.J., White,

O'Connor and Scalia, JJ., dissenting).
304. Id. at _ , 107 S. Ct. at 2221, 96 L. Ed. 2d at 16.
305. Id. at , 107 S. Ct. at 2215, 2217, 96 L. Ed. 2d at 9, 11. Severance pay

arrangements may be included in employee welfare benefit plans. See 29 U.S.C. § 1002(2)(B)(i)
(1982).
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tenance of an ongoing administrative scheme or program of the type
normally associated with ERISA employee welfare benefit "plans".3°6
The dissenting justices charged that the majority's decision to make
preemption turn on the existence of an "administrative scheme" was
not supported by the statute, because ERISA's definition of an
employee welfare benefit plan does not require "that a 'plan' meet
any specific formalities or that there be some policy manual or
handbook to effectuate it.' 307 Further, the dissenters complained that
the majority opinion would create a "loophole" in ERISA's broad
preemptive effect, and permit the states to regulate employee benefit
plans "by simply characterizing them as non-'administrative.' "308
The concern of the dissenting justices in Fort Halifax is legitimate.
Future courts likely will be asked to define with a greater degree of
precision what amount of ongoing activity related to the furnishing
of employee benefits will be sufficient to constitute an "administrative
scheme. ',309

During the survey period the Fifth Circuit also was faced with
a close ERISA preemption question. In Sommers Drug Stores Co.
Employee Profit Sharing Trust v. Corrigan Enterprises, Inc. ,310 the

306. - U.S. at -, 107 S. Ct. at 2215-20, 96 L. Ed. 2d at 11-13. The majority
quipped that "[tio do little more than write a check hardly constitutes the operation of a
plan." Id. at -, 107 S. Ct. at 2218, 96 L. Ed. 2d at 12.

307. Id. at , 107 S. Ct. at 2224, 96 L. Ed. 2d at 19.
308. Id. at __ 107 S. Ct. at 2223-25, 96 L. Ed. 2d at 19. The dissenters also argued

that the majority's opinion overruled, sub silentio, recent cases recognizing that state common
law suits to recover severance pay benefits from self-insured employer programs are preempted
by ERISA, even if the employer maintains no separate ongoing fund from which to make
benefit payments thereunder. Id. at -, 107 S. Ct. at 2224-25, 96 L. Ed. 2d at 20 (citing
Gilbert v. Burlington Indus. Inc., 765 F.2d 320, 325-26 (2d Cir. 1985), aff'd, -U.S.

- 106 S. Ct. 3267, 91 L. Ed. 2d 558 (1986) (rejecting argument that unfunded severance
pay program was a "payroll practice" rather than an ERISA-covered employee welfare benefit
plan); Holland v. Burlington Indus., Inc., 772 F.2d 1140, 1146 (4th Cir. 1985), aff'd, -
U.S. -, 106 S. Ct. 3267, 91 L. Ed. 2d 559 (1986) (holding to the same effect). The
majority expressly disagreed, reasoning that the programs at issue in the Burlington cases
involved ongoing administrative schemes. - U.S. at -, 107 S. Ct. at 2221, 96 L. Ed.
2d at 15-16. The Burlington and related cases are discussed at length in Delikat, Levine and
Kempner, The Explosive Growth of ERISA-Based Severance Pay Litigation, 38 LAa. L.J. 404
(1987).

309. Future courts may be required to decide whether state statutory and common law
actions brought to recover fringe benefits voluntarily offered by employers, payable in a lump
sum, or upon the occurrence of a contingency which may only happen once, should be
considered preempted actions relating to employee benefit "plans."

310. 793 F.2d 1456 (5th Cir. July 1986), cert. denied, - U.S. -, 107 S. Ct. 884, 93
L. Ed. 2d 837 (1986) and - U.S. -, 107 S. Ct. 1298, 94 L. Ed. 2d 154 (1987).
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court was presented with a relatively complicated factual situation.
Sommers Drug Stoies Company (the "Company") owned and op-
erated forty drug stores in Texas, and, through a subsidiary company,
owned three tracts of real estate.3 ' By 1977, Walter Corrigan had
become an officer and director of the Company; and also its principal
shareholder.3"- To facilitate the sale of its drug store assets, the
Company's board of directors, including Corrigan, authorized a
reverse stock split, by which 250 shares of $i par value stock were
converted into one share of $250 par value stock, with the Company
purchasing fractional shares."' After the reverse stock split, Corrigan
owned approximately fifty-two percent of the Company's stock, and
the Company's employee profit sharing trust owned approximately
twenty percent. 34 Subsequently, the Company's drug store assets
were sold for cash, and Sommers changed its name to Corrigan
Enterprises, Inc.3" 5 Walter Corrigan offered to purchase shares of
the Company's stock for $40 per pre-split share, or $10,000 per post-
split share, and increased his ownership interest by making stock
purchases at his offer price both before and after the asset sale. 316

The employee trust ultimately sold its stock in the company to Walter
Corrigan and Corrigan Enterprises, Inc., even though the sufficiency
of Corrigan's offer price had been the subject of a debate between
the trust's beneficiaries and trustees. 3 7 At the time of the actual sale,
Walter Corrigan was also a trustee of the benefit trust."" Some years
later, suit was brought on behalf of the trust against Walter Corrigan
and Corrigan Enterprises, Inc., on the theory that the trust benefi-
ciaries had not received full value for their shares of stock. 19

To the extent material here, suit on behalf of the employee trust
was based on theories of breach of fiduciary duty under ERISA and
state common law breach of corporate fiduciary duty.120 It was alleged
that Walter Corrigan controlled the trustees of the trust, that the

311. 793 F.2d at 1458.
312. Id., at 1457-58.
313. Id. at 1458.
314. Id.
315. Id.
316. Id.
317. Id.
318. Id.
319. Id. at 1458-59.
320. Id.
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trust did not receive fair market value for its stock, and that Corrigan
withheld material information from the trust in connection with the
sale of its stock . 2' The district court held that ERISA preempted the
common law theory, and the case proceeded to trial by jury solely
on the ERISA claim.3 22 There is no indication that the doubtful
propriety of trial of the ERISA claim to a jury was contested in the
district court 323

The district court rendered judgment in favor of the trust for
$552,611.87 in actual damages and $1,250,000 in punitive damages. 324

The Fifth Circuit reversed and remanded the case on the grounds
that the jury had been instructed improperly on the circumstances
under which Corrigan and Corrigan Enterprises, Inc. could be held
liable as fiduciaries under ERISA, 325 that punitive damages were not
recoverable under the provisions of ERISA at issue,326 and that
ERISA did not preempt the state law breach of corporate fiduciary
duty theory asserted by the trust. 27

The Fifth Circuit began its analysis of the preemption issue with
the premise contained in footnote 21 of Shaw v. Delta Air Lines 28

where the Supreme Court noted that, "[slome state actions may
affect employee benefit plans in too tenuous, remote, or peripheral
a manner to warrant a finding that the law 'relates to' the plan.9 329

The Fifth Circuit analyzed a number of cases which explicitly or
implicitly had considered Shaw's footnote 21 premise, 330 and, with

321. Id. at 1459.
322. Id.
323. In Calaxnia v. Spivey, 632 F.2d 1235 (5th Cir. 1980), the court held that the ERISA

suit before it did not entitle the plaintiff to trial by jury. Id. at 1237. For a list of cases
"finding no right to a jury trial under ERISA," see Crews v. Central States, S.E. & S.W.
Areas Pension Fund, 788 F.2d 332, 338 (6th Cir. 1986).

324. 793 F.2d at 1459.
325. Id. at 1459-60. The Fifth Circuit also reversed the district court's judgment with

respect to actual damages, finding insufficient evidence to support the jury's verdict. Id. at
1460-62. The Fifth Circuit apparently was not asked to consider the propriety of the trial of
the ERISA portion of the case to a jury. If presented with the question, the court could easily
have concluded that trial of the ERISA claim should have been non-jury. See supra note 323.

326. 793 F.2d at 1462-70. The court held that punitive damages are not recoverable in
actions brought under either section 1132(a)(2) or 1132(a)(3)(B) of title 29. See supra notes
244-50 and accompanying text.

327. 793 F. at 1465-70.
328. 463 U.S. 85, 100 n.21 (1983).
329. Id.
330. 793 F.2d at 1465-67; see, e.g., Authier v. Ginsburg, 757 F.2d 796 (6th Cir.), cert.
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difficulty, distilled the rule that a state law generally will not be held
to "relate to" an employee benefit plan if it does not disturb the
intricate checks and balances ERISA establishes to govern relations
among the principal ERISA entities. 3 ' Applying the test, the court
concluded that the state common law of corporate fiduciary duty did
not sufficiently "relate to" the employee benefit plan before it,
within the meaning of ERISA's preemption clause, because the state
law did not intrude on the relations between Corrigan in his capacity
as a plan fiduciary and the benefit plan.3 2 To the contrary, the court
found that the state law in question was only directed toward the
relationship between Corrigan in his independent capacity as a cor-
porate officer and director, and the plan in its independent capacity
as a shareholder, and that there was only a remote possibility that
the state law would impose irreconcilable duties on a corporate officer
or director who also happened to be a plan fiduciary.333 Thus, the
trust was permitted to proceed on both the ERISA breach of fiduciary
duty theory and the common law breach of corporate fiduciary duty
theory.

334

It is unclear why the Fifth Circuit in Sommers Drug Stores felt
compelled to employ the dual capacity legal fiction to avoid preemp-
tion, inasmuch as it would appear that ERISA provided the trust
with at least a roughly parallel avenue of relief. Indeed, the Supreme
Court wrote in Metropolitan Life Insurance Co. v. Massachusetts3 '
that ERISA's preemption clause "was intended to displace all state
laws that fall within its sphere, even including state laws that are

denied, 474 U.S. 888 (1985) (holding that ERISA preempted plan administrator's state lawsuit
against plan for retaliatory discharge); Gilbert v. Burlington Indus., 765 F.2d 320 (2d Cir.
1985), aff'd, __ U.S. -, 106 S. Ct. 3267, 91 L. Ed. 2d 558 (1986) (holding that ERISA
preempted suit to recover severance benefits); Lane v. Goren, 743 F.2d 1337 (9th Cir. 1984)
(ERISA did not preempt state law race and sex discrimination suit against pension plan brought
by former employee of such plan); American Tel. & Tel. Co. v. Merry, 592 F.2d 118, 121
(2d Cir. 1979) (holding that ERISA did not preempt garnishment of employee benefits to
enforce alimony and child support obligations).

331. 793 F.2d at 1467-68.
332. Id. at 1468.
333. Id. at 1468, 1470.
334. As shown herein, the doubtful propriety of trial of the ERISA claim to the jury

apparently was not raised in either the district court or the Fifth Circuit. See supra note 323
and accompanying text and note 325. Presumably, in a case of this type, the common law
theory could be tried to the jury, whereas the ERISA claim should be tried to the court.

335. 471 U.S. 724 (1985).
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consistent with ERISA's substantive requirements. 3 36 Perhaps the
court believed that two bites at the apple were warranted in light of
the egregious self-dealing alleged. At any rate, the decision should
have little impact on the garden variety ERISA preemption cases of
the type exemplified by Pilot Life Insurance Co. v. Dedeaux3 37 and
Light v. Blue Cross & Blue Shield"38 which, at least arguably, exclu-
sively concern relations between principal ERISA entities in their
capacities as such. 19

Although in some respects unclear, the survey period cases in
the ERISA preemption area generally have served to clarify what
can be considered an exceedingly complicated subject. It remains to
be seen whether the Supreme Court's decisions in Pilot Life Insurance
Co. v. Dedeaux and Metropolitan Life Insurance Co. v. Taylor, will
operate to swell the dockets of the federal district courts with
relatively small non-jury employee benefit claims. Nevertheless, it is
clear that Congress intended for the courts to develop a federal
common law of rights and obligations relating to the administration
of employee benefit plans.314 Some may consider the framework
within which practitioners and the courts must work to be cramped
and confining. Nevertheless, now that an "enter here" sign has been
erected at the entrance to ERISA's labyrinth, practitioners and the
courts can go about the business of illuminating the statute's inner
chambers.141

336. Id. at 739; see supra notes 237-43 and accompanying text.
337. __ U.S. -, 107 S. Ct. 1549, 95 L. Ed. 2d 39 (1987); see supra notes 251-61

and 276-84 and' accompanying text.
338. 790 F.2d 1247 (5th Cir. June 1986); see supra notes 263-75 and accompanying text.
339. A different situation might be presented in the case of an employee discharged from

employment, who, among other things, seeks lost benefits. In that type of case an interesting
preemption problem could be presented, because a portion of the suit would involve the
relation between the employee and his employer in their capacities as such, and, potentially,
another portion of the suit could involve the relation between the employee and his employer
in their capacities as "ERISA principals." At least some authority exists that a wrongful
discharge action, in which employee benefits are sought in addition to back pay and other
damages, may relate to employee benefit plans too peripherally or remotely to invoke ERISA
preemption. See New Orleans Pub. Serv. v. Majoue, 802 F.2d 166, 167 (5th Cir. Oct. 1986).

340. See e.g., Pilot Life Ins. Co. v. Dedeaux, __ U.S. -, 107 S. Ct. 1549, 1555-58,
95 L. Ed. 2d 39, 50-54 (1987); Calamia v. Spivey, 632 F.2d 1235, 1237 (5th Cir. 1980).

341. For a general discussion on the relief available under ERISA, see Ashley, Litigating
Insurance Claim Disputes Under ERISA, 3 BAD FAITH L. RaP. 103 (1987).
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IV. CONTRACTUAL MODIFICATION OF EMPLOYMENT AT WILL IN

TEXAS

In East Line & Red River Railway Co. v. Scott,3 42 a case decided
by the Texas Supreme Court in 1888, the employment at will doctrine
was described as follows: "It is very generally, if not uniformly,
held, when the term of service is left to the discretion of either party,
or the term left indefinite, or determinable by either party, that
either may put an end to it at will, and so without cause. 3 43 In
1914, the Texas Supreme Court, in St. Louis Southwestern Railway
Co. v. Griffin,3" struck down as unconstitutional a state statute
which required a corporation to furnish a discharged employee with
"a statement in writing of the cause for his discharge. '3 45 The court
reasoned, in part, that the statute deprived corporations of the equal
protection of the law, because "the effect of the statute in question
... [was] to preserve the servant's unqualified right to leave the
service without cause or notice, but to deny to the corporation the
corresponding right to discharge without cause or notice." 3" There-

342. 72 Tex. 70, 10 S.W. 99 (1888).
343. Id. at 75, 10 S.W. at 102.
344. 106 Tex. 477, 171 S.W. 703 (1914).
345. Id. at 482, 171 S.W. at 704. The statute in question was first enacted in 1907. Law

of April 5, 1907, ch. 67, § 1.3, 1907 Tex. Gen. Laws 142. It subsequently was amended in
1909. Law of March 20, 1909, ch. 89, § 1.3, 1909 Tex. Gen. Laws 160. After the Griffin
decision, the statute was omitted from the Revised Civil Statutes in the 1925 recodification.
See Op. Tex. Att'y Gen. No. 0-3562 (1941). The statute was reenacted in substantially the
same form without explanation in 1929. Law of March 21, 1929, ch. 245, § 1.3., 1929 Tex.
Gen. Laws 510. At present, the statutory language struck down in Griffin appears in TEX.
REv. CrV. STAT. ANN. art. 5196 (Vernon 1987). Section 3 of article 5196 still purports to
require a corporation to furnish a true statement of reasons for discharge to a discharged
employee. Id. § 3. The reenacted statute has not been the subject of a constitutional challenge
in the courts. The state attorney general's office has issued three opinions that the reenacted
statute remains unconstitutional by virtue of the Griffin decision. Op. Tex. Att'y Gen. Nos.
JM-623 (1987); WW-114 (1957); 0-3562 (1941). However, one commentator has suggested,
with little explanation, that section 3 would be considered constitutional by the courts under
modern standards. See 8 W. DORSANEO, TEXAS LMoATION GUIDE §§ 203.04[l], 203.06[3]

(1987).
346. 106 Tex. at 484, 171 S.W. at 704. The court reasoned that, "the requirement that

the corporation give to the discharged employ[ee], on his demand, a statement of the 'true
cause' for his discharge, necessarily implies that there must have been a cause to justify the
dismissal, else, how could the 'true cause' be given?" Id., 171 S.W. at 704. The court also
held that the statute infringed on a corporation's constitutionally protected liberties to enter
into employment at will contracts and to refrain from speaking. Id. at 487, 171 S.W. at 704-

19881
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after, in 1935, the Texas Supreme Court refused writ of error in a
case which squarely held that the reason or motive actuating either
party to exercise its right to terminate an employment at will agree-
ment is immaterial.147 The Texas Supreme Court did not alter the
employment at will doctrine in Texas until fifty years later.14 1 In
Sabine Pilot Service, Inc. v. Hauck,34 9 the Texas Supreme Court
recognized a narrow exception to the doctrine, holding that, as a
matter of public policy, an employee may not be discharged for the
sole reason that the employee refuses to perform an illegal act. 350

Of course, the federal and state legislatures have enacted many
statutory exceptions to the employment at will doctrine. Labor and
employment lawyers have heard the litany many times. At the federal
level, for example, employees are afforded certain protections while
engaging in collective activity.35 In addition, federal laws are designed
to protect employees from employment discrimination on the basis
of race, color, religion, sex or national origin,35 2 age,353 handicap,35'

05. The state attorney general's office has reasoned that only the court's holding with respect
to a corporation's liberty to refrain from speech remains viable under modern constitutional
principles. Op. Tex. Att'y Gen. No. JM-623 (1987).

347. See Magnolia Petroleum Co. v. Dubois, 81 S.W.2d 157, 159 (Tex. Civ. App.-Austin
1935, writ ref'd). In 1935, the action of the supreme court in refusing writ of error, without
further notation, constituted a conclusion that the judgment of the court of appeals was correct
and that the principles of law declared in the opinion had been correctly determined. See
Ohler v. Trinity Portland Cement Co., 181 S.W.2d 120, 123 (Tex. Civ. App.-Galveston 1944,
no writ).

348. It should be noted that, in Mansell v. Texas & P. Ry. Co., 135 Tex. 31, 137 S.W.2d
997 (1940), the supreme court adopted the opinion of the Texas Commission of Appeals,
which held that a written collective "working agreement," containing express job security
provisions and prohibiting employee termination at the will of an association of railroad
companies, could not be terminated with impunity by the railroad, notwithstanding that the
agreement was of indefinite duration. Id. at 36, 137 S.W.2d at 999-1000.

349. 687 S.W.2d 733 (Tex. 1985).
350. Id. at 735. To prevail in an action of such type, the discharged employee "must prove

by a preponderance of the evidence that his discharge was for no reason other than his refusal
to perform an illegal act." Id. Thus, an employee's burden of proof differs from that of an
employee proceeding under other theories. See TEx. REV. CIv. STAT. ANN. art. 8307c (Vernon
Supp. 1987) (prohibiting discrimination against an employee who has instituted a proceeding
under the workers' compensation laws). It has been held that, to prevail under such statute,
an employee need not prove that prohibited discrimination was the sole reason for his discharge.
See Santex, Inc. v. Cunningham, 618 S.W.2d 557, 559 (Tex. Civ. App.-Waco 1981, no writ).

351. See National Labor Relations Act (NLRA), §§ 8(a)(1), 8(a)(3), 29 U.S.C. §§ 158(a)(1)
& (3) (1982); Railway Labor Act (RLA) § 2, Fourth, 45 U.S.C. § 152, Fourth (1982).

352. See Title VII of the Civil Rights Act of 1964 (Title VII) § 703, 42 U.S.C. § 2000e-2
(1982); see also Civil Rights Act of 1866, § 1, 14 Stat. 27, 42 U.S.C. § 1981 (1982) (race).

353. See The Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. § 623
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or status as a Vietnam-era veteran.355 In addition, several federal acts
prohibit retaliation against employees for opposing unlawful practices
or assisting other employees to do so. 356 There are many other

employee protections contained in various federal statutes.35 7

At the state level in Texas, certain collective activities by em-
ployees also are protected.358 In addition, state law prohibits employ-
ment discrimination on the basis of race, color, handicap, religion,
sex, national origin, or age.3 59 Further, a Texas employer may not
discriminate against an employee who has in good faith instituted a
proceeding under the workers' compensation laws, 36° or who has
served as a juror.3 6' An employer's right to discharge certain em-
ployees at will is limited by other state statutes. 362 Outside the realm
of statutory exceptions and the narrow public policy exception estab-

353. See The Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. § 623
(1982 & Supp. III 1985).

354. See Rehabilitation Act of 1973, §§ 503-504, 29 U.S.C. §§ 793-794 (1982).
355. See The Vietnam Era Veterans Readjustment Assistance Act of 1974, 38 U.S.C. § 2012

(1982). Other veterans of military service also enjoy job security in certain circumstances. See

38 U.S.C. §§ 2021-2026 (1982 & Supp. Il1 1985).
356. See, e.g., 42 U.S.C. § 2000e-3(a) (1982) (Title VII); 29 U.S.C. § 623(d) (1982) (ADEA);

29 U.S.C. § 158(a)(4) (1982) (NLRA); 29 U.S.C. § 215(a)(3) (1982) (Fair Labor Standards
Act); 42 U.S.C. § 300j-9(i) (1982 & Supp. III 1985) (Occupational Safety and Health Act).

357. See, e.g., 11 U.S.C. § 525(b) (Supp. III 1985) (making it unlawful to discriminate

against an employee who is or has been a debtor under the bankruptcy laws); 28 U.S.C.
§ 1875(a) (1982) (protecting "permanent" employees from discharge for serving on a jury in

federal court); 15 U.S.C. § 1674(a) (1982) (providing that no employee may be discharged for
the reason that his earnings have been subjected to garnishment for any one indebtedness). A
partial listing of "whistleblower" provisions, protecting employees who have instituted or
participated in proceedings under various federal acts, includes: 42 U.S.C. § 5851(a) (1982)
(Energy Reorganization Act of 1974 and Atomic Energy Act of 1954); 33 U.S.C. § 1367(a)
(1982) (Federal Water Pollution Act); 42 U.S.C. § 7622(a) (1982) (Clean Air Act); 42 U.S.C.
§ 6971(a) (1982) (Solid Waste Disposal Act); 46 U.S.C. § 1506(a) (1982 & Supp. 111 1985)
(International Safe Container Act); 15 U.S.C. § 2622(a) (1982) (Surface Mining Control and
Reclamation Act).

358. See, e.g., TEX. REv. Crv. STAT. ANN. arts. 5154g § 1, 5196a, & 5207a (Vernon 1987).
359. TEx. REv. Civ. STAT. ANN. art. 5221k § 5.01-04 (Vernon 1987).
360. TEx. REV. Cirv. STAT. ANN. art. 8307c (Vernon Supp. 1987). Hunt v. Van Der Horst

Corp. held that an injury on the job and a doctor's visit constituted the institution of a
proceeding under the workers' compensation laws. 711 S.W.2d 77, 80 (Tex. App.-Dallas
1986, no writ).

361. TEX. Clv. PRAC. & REM. CODE ANN. § 122.001 (Vernon 1986).
362. See, e.g., TEx. REv. CIV. STAT. ANN. art. 5221k § 5.05 (Vernon 1987) (making it

unlawful to retaliate against employee exercising or aiding others in exercising rights under
Texas Commission on Human Rights Act); TEX. GOV'T CODE ANN. § 431.006 (Vernon Supp.
1988) (making it unlawful to discharge employee because of active duty in state military).
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lished in the Sabine Pilot litigation,363 however, the Texas employment
at will doctrine has -survived a series of recent courtroom attacks
based on public policy theories.364

The employment at will doctrine sometimes has been described
in terms of a presumption, applicable to situations in which no
contract conclusively sets out contrary terms of employment.3 65 Al-
though the case authority is not altogether uniform, generally speak-
ing a discharged employee suing for wrongful discharge may overcome
the doctrine "by showing facts and circumstances establishing some
tenure of employment." '36 Implicit in the rule is that in certain
circumstances employment at will can be modified even in the absence
of an agreement regarding the duration of employment, 367 or a formal
employment contract signed by both of the parties. 368 Job tenure

363. The public policy exception was first recognized by the Beaumont Court of Appeals.
Hauck v. Sabine Pilot Serv., Inc., 687 S.W.2d 733 (Tex. App.-Beaumont), aff'd, 687 S.W.2d
733 (Tex. 1985). However, the Beaumont court did not address the discharged employee's
burden of proof. The Texas Supreme Court effectively limited the sweep of the Beaumont
court's decision. See supra note 350.

364. See, e.g., Berry v. Doctor's Health Facilities, 715 S.W.2d 60, 61-63 (Tex. App.-
Dallas 1986, no writ) (refusing to extend public policy exception created in Sabine Pilot Serv.,
Inc. v. Hauck, 687 S.W.2d 733 (Tex. 1985)); Molder v. Southwestern Bell Tel. Co., 665
S.W.2d 175, 177 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.) (refusing to create
"public policy" exception); Maus v. National Living Centers, Inc., 633 S.W.2d 674, 676-77
(Tex. App.-Austin 1982, writ ref'd n.r.e.) (refusing to recognize common law retaliatory
discharge exception); Watson v. Zep Mfg. Co., 582 S.W.2d 178, 179-80 (Tex. Civ. App.-

Dallas 1979, writ ref'd n.r.e.) (refusing to recognize public policy duty of no discharge without
"just cause" on the part of employers); see also Phillips v. Goodyear Tire & Rubber Co.,

651 F.2d 1051, 1057 (5th Cir. 1981) (refusing to recognize public policy exception). But see
Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733, 735-36 (Tex. 1985) (concurring opinion
encouraging continued expansion of the public policy exception); Kelley v. Apache Prods.
Inc., 709 S.W.2d 772, 774 (Tex. App.-Beaumont 1986, writ ref'd n.r.e.) (refusing to affirm
summary judgment because of unresolved factual issues regarding the plaintiff's "allegations
of promissory estoppel, tortious interference with the contract or the wrongful discharge based
upon malice, ill will or gross negligence").

365. See, e.g., Horn v. Builders Supply Co., 401 S.W.2d 143, 149 (Tex. Civ. App.-Tyler
1966, writ ref'd n.r.e.); Dallas Hotel Co. v. McQue, 25 S.W.2d 902, 905 (Tex. Civ. App.-
Dallas 1930, no writ).

366. Horn v. Builders Supply Co., 401 S.W.2d at 149.
367. The Galveston Court of Appeals held in St. Louis, B & B Ry. Co. v. Booker that a

contract of indefinite duration, by which an employer expressly agreed not to terminate
employees without an investigation and to reinstate any employees discharged in the absence
of such safeguards, was enforceable, despite the fact that the covered employees remained free
to leave employment at any time. 5 S.W.2d 856, 858-59 (Tex. Civ. App.-Galveston 1928, no
writ), cert. denied, 279 U.S. 852 (1928). The court rejected the employer's argument that the
contract was unenforceable by reason of lack of mutuality or want of consideration, holding
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may be established by certain written documents,3 69 and, subject to
the Statute of Frauds,3 70 by certain oral statements made by author-
ized agents of an employer. 37' Some Texas authority suggests that
job tenure may be established by implication, 72 by "custom, '" 3 73 or

that, "This promise of the employer is a part of the consideration inducing employees to enter
and remain in the service, and the continued performance of the duties of their employment
is a valuable consideration to the railway company." Id. at 859. See also Mansell v. Texas &
P. Ry. Co., 135 Tex. 31, 137 S.W.2d 997, 999-1000 (1940) (contract, although indefinite in
duration, stated that no discharge would occur without a "fair investigation" and a "copy of
the charges" being furnished to the employee).

368. See United Transp. Union v. Brown, 694 S.W.2d 630, 632 (Tex. App.-Texarkana
1985, writ ref'd n.r.e.) (recognizing that "valid contractual limitations on the right to terminate
may be imposed by agreement of the parties"); Johnson v. Ford Motor Co., 690 S.W.2d 90,
93 (Tex. App.-Eastland 1985, writ ref'd n.r.e.) (holding that "If plaintiff can prove a
modification of his 'employment at will' by oral agreements with Ford supervisory personnel
who had authority to make the modification, his continued employment was no longer 'at
will' but was subject to the oral agreement that he 'would not be terminated except for good
cause' ").

369. See, e.g., Bordeleau v. Universal Weather & Aviation, 629 S.W.2d 180, 181-82 (Tex.
Civ. App.-Waco 1982, writ ref'd n.r.e.) (fact question existed as to whether memorandum
constituted an employment agreement); Culkin v. Nieman Marcus Co., 354 S.W.2d 397, 400
(Tex. Civ. App.-Fort Worth 1962, no writ) (fact question existed as to whether letter
constituted an employment contract); Dallas Hotel Co. v. Lackey, 203 S.W.2d 557, 561 (Tex.
Civ. App.-Dallas 1947, writ ref'd n.r.e.) (letter and "employment card" read together held
sufficient to establish one year employment agreement); Seago v. White, 45 Tex. Civ. App.
326, 100 S.W. 1015, 1016 (1907, no writ) (letter held to constitute enforceable employment
agreement); Lennard v. Texarkana Lumber Co., 46 Tex. Civ. App. 402, 94 S.W. 383, (1906,
no writ) (holding that offer letter was sufficient memorandum to avoid Statute of Frauds as
performance conceivably could be completed within one year).

370. In Texas, the Statute of Frauds provides, in part, that in order to be enforceable,
"an agreement which is not to be performed within one year from the date of making the
agreement," must be in writing, and "signed by the person to be charged with the promise
or agreement or by someone lawfully authorized to sign for him." TEX. Bus. & COM. CODE
ANN. § 26.01 (Vernon 1987).

371. See, e.g., Hoffrichter v. Brookhaven Country Club Corp., 448 S.W.2d 843, 846-47
(Tex. Civ. App.-Dallas, 1969, writ ref'd n.r.e.) (fact question existed as to existence of oral
agreement that terms of a written memorandum covering an earlier period of employment and
requiring "cause" for employee termination would cover a subsequent period); San Antonio
Mach. & Supply Co. v. Kinard, 47 S.W.2d 877, 878 (Tex. Civ. App.-Waco 1932, no writ)
(evidence sufficient to establish oral contract of employment for one year); McKinney v. Smith,
271 S.W. 247, 248-49 (Tex. Civ. App.-Waco 1925, no writ) (plaintiff permitted to get to
jury on theory that he had an oral agreement for a time certain); see also, Island Lake Oil
Co. v. Hewitt 244 S.W. 193, 195 (Tex. Civ. App.-Beaumont 1922, writ dism'd) (recognizing
that written employment contract may be modified orally).

372. For example, it has been held that, "in the absence of special circumstances," the
hiring of an employee at a stated sum for a particular period of time is a definite employment
for the period specified. Molnar v. Engels, Inc., 705 S.W.2d 224, 225 (Tex. App.-San Antonio
1985, writ ref'd n.r.e.); see also Dallas Hotel Co. v. Lackey, 203 S.W.2d 557, 561 (Tex. Civ.
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by an express agreement that an employee will remain employed for
so long as his services are "satisfactory. '3 74 However, these same

App.-Dallas 1947, writ ref'd n.r.e.) (noting the rule that "circumstances of the hiring, though
no time is expressly agreed upon, may show that it was to continue for a year, although the
payment of wages was to occur monthly"); Crater Oil v. Voorhies. 280 S.W. 849, 850 (Tex.
Civ. App.-Beaumont 1926, no writ) (holding that "a contract of employment from month
to month is a contract for a definite period of time, and can be terminated only at the end
of a month, except by consent of the parties"). An employment agreement for a definite
period of time may be terminated by the employer only for "good cause," and in litigation
arising out of such a termination the burden is on the employer to establish "good cause."
Watts v. St. Mary's Hall, Inc., 662 S.W.2d 55, 58 (Tex. App.-San Antonio 1983, writ ref'd
n.r.e.); see also Langford v. Home For Aged Masons, 617 S.W.2d 778, 780 (Tex. Civ. App.-
Fort Worth 1981, no writ) (imposing the burden of showing the required good cause on the
employer under the facts of case). Agreements for particular undertakings have been held to
imply "reasonable" periods for performance. See, e.g., Hall v. Hall, 158 Tex. 95, 99-100, 308
S.W.2d 12, 15 (1957) (agreement to develop sales territory); see also Mercer v. C.A. Roberts
Co., 570 F.2d 1232, 1236 (5th Cir. 1978) (agreement to develop Dallas, Texas sales office). In
both the Hall and Mercer cases, it was held that the Texas Statute of Frauds rendered
unenforceable oral employment agreements contemplating performance of longer than one
year.

373. See, e.g., Dallas Hotel Co. v. McCue, 25 S.W.2d 902, 906 (Tex. Civ. App.-Dallas
1930, no writ) (indicating, in dictum, that duration of employment may be established by
"custom"); Farmers' Union Co-op Clearance House v. Guinn, 208 S.W. 362, 363 (Tex. Civ.
App.-Texarkana 1919, no writ) (holding corporation's "custom" to employ manager annually
sufficient to establish that "the parties had it in mind and contracted with reference to that
term of service"). The viability of the argument that "custom" may establish enforceable job
tenure has been brought into question. See infra note 376.

374. The subject of "satisfaction" contracts is not simple; depending on the facts in a
given case, the very nomenclature is risky. As a general rule, an express written or oral
agreement by an employer that an employee will remain employed for so long as the employee's
services are "satisfactory" gives the employee expectations enforceable in court if the employer
acts in bad faith. See, e.g., Kree Institute of Electrolysis, Inc. v. Fageros, 478 S.W.2d 569
(Tex. Civ. App.-Waco 1972, no writ) (holding that an employee can recover damages
representing the unexpired portion of the contract if the termination is based on fraudulent
or arbitrary dissatisfaction); Porter v. United Motels, Inc., 315 S.W.2d 340, 344 (Tex. Civ.
App.-Waco 1958, no writ) (holding that a terminated employee has a cause of action if the
termination is based on trivial acts or omissions with which the employer is dissatisfied);
Hardison v. A. H. Belo Corp., 247 S.W.2d 167 (Tex. Civ. App.-Dallas 1952, no writ) (noting
the Texas rule that a termination for dissatisfaction must be made in good faith); Golden Rod
Mills v. Green, 230 S.W. 1089, 1091 (Tex. Civ. App.-San Antonio 1921, writ dism'd) (giving
an employee a cause of action for wrongful discharge if the employer fails to act honestly or
in good faith); Noa Spears Co. v. Inbau, 186 S.W. 357, 358-59 (Tex. Civ. App.-San Antonio
1916, writ dism'd) (affirming a trial court judgment in favor of a terminated employee on the
ground that the employer acted in bad faith); Rhodes-Haverty Furniture Co. v. Frazier, 55
S.W. 192, 192-93 (Tex. App. 1900, no writ) (allowing recovery to a wrongfully discharged
employee if termination was not based on dissatisfaction); Oral satisfaction contracts of
indefinite duration would not appear to be rendered unenforceable by the Statute of Frauds,
because there is a possibility that performance could be completed within one year. See
Hardison v. A. H. Belo Corp., 247 S.W.2d 167, 168 (Tex. Civ. App.-Dallas 1952, no writ);
But see Vallone v. Agip Petroleum Co. Inc., 705 S.W.2d 757, 759 (Tex. App.-Houston list
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theories, and more, have also been rejected by Texas courts. For
example, job tenure claims based on implied contract theories, 75

custom,"16 "satisfaction" contract theories,3 77 written documents,3 78

and oral agreements,17 9 have been rejected in Texas.

Dist.] 1986, writ ref'd n.r.e.) (questioning validity of Hardison); Webber v. M.W. Kellogg
Co., 720 S.W.2d 124, 128 (Tex. Civ. App.-Houston [14th Dist.] 1986, writ ref'd n.r.e.)
(declining to follow Hardison). In those cases in which an enforceable "satisfaction" contract
is proved to exist, the burden is on the discharged employee to establish that the employer
was not honestly, or in good faith, dissatisfied with the employee's services. See, e.g., Lone
Star Gas Co. v. Pippin, 620 S.W.2d 922, 924 (Tex. Civ. App.-Dallas 1981, writ ref'd n.r.e.).
While the question is usually one for the jury, in some cases, summary judgment may be
appropriate. See Coker v. Wesco Materials Corp., 368 S.W.2d 883, 885-86 (Tex. Civ. App.-
Eastland 1963, no writ).

375. Watson v. Zep Mfg. Co,, 582 S.W.2d 178, 179 (Tex. Civ. App.-Dallas 1979, writ
ref'd n.r.e.) (holding that the employer's promises of a "steady job," coupled with salary
raises, and the employer's statement that the employee had been discharged "for cause," did
not give rise to an implied contract that the employee could only be discharged for cause). It
has also been recognized that "an annual appraisal of an employee's job performance, without
an express agreement as to the effect of the evaluation, gives rise to no contract right."
Vallone v. Agip Petroleum Co., Inc., 705 S.W.2d 757, 759 (Tex. App.-Houston [14th Dist.]
1986, writ ref'd n.r.e.).

376. In Benoit v. Polysar Gulf Coast, Inc., the plaintiff's claim that job security could be
established by his employer's custom, and the custom of "all the chemical plants in the area,"
was unsuccessful. 728 S.W.2d 403, 405 (Tex. App.-Beaumont 1987, writ ref'd n.r.e.).

377. A "satisfaction" contract is only created where the employer makes an express and
unequivocal promise of the type shown supra note 374. A satisfaction contract is not created
where the employee merely "believes" that he will be employed so long as his services are
satisfactory. Vallone v. Agip Petroleum Co., Inc., 705 S.W.2d 757, 758-59 (Tex. App.-
Houston [14th Dist.] 1986, writ ref'd n.r.e.). It has been held that where an agreement makes
ambiguous reference to the employee's satisfactory performance but more closely resembles an
employment at will agreement, no "satisfaction" contract is created. See, e.g., Southwestern
Bell Tel. Co. v. Dixon, 575 S.W,2d 596, 601-02 (Tex. Civ. App.-San Antonio 1978), writ
dism'd w.o.j., 607 S.W.2d 240 (Tex. 1980) (holding that letter reciting, in part, "If your
progress is satisfactory and you wish to remain with our Company, you will receive a $20
increase at the end of the first six months and another at the end of the first twelve months,"
did not create "satisfaction" contract); Hickey v. Kiam, 83 S.W. 716, 717-18 (Tex. App.
1904, no writ) (holding that letter to employee stating "if your services are satisfactory you
will have a position with us so long as you wish to keep it" did not create "satisfaction"
contract). No "satisfaction" contract can be created where the employer expressly reserves the
right to discharge the employee at will. Piott v. Farmers' Elevator Co., 256 S.W. 946 (Tex.
Civ. App.-Amarillo 1923, no writ) (holding that written contract establishing tenure based
on satisfactory performance but reserving employer's right to discharge if desired did not
constitute "satisfaction" contract). Oral satisfaction contracts of certain duration in excess of
one year have been held to be unenforceable because of the operation of the Statute of Frauds.
See, e.g., Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175, 176-77 (Tex. App.-Houston
[1st Dist.] 1984, writ ref'd n.r.e.).

378. See, e.g., Benoit v. Polysar Gulf Coast, Inc., 728 S.W.2d 403, 406 (Tex. App.-
Beaumont 1987, writ ref'd n.r.e.) (employment application, handbook, and written policy did
not constitute employment contract); Webber v. M.W. Kellogg Co., 720 S.W.2d 124, 127
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In Aiello v. United Air Lines, Inc. ,3s
0 the Fifth Circuit was

required to determine and apply Texas law regarding contractual
modification of employment at will. At best, the Aiello decision will
only create confusion. At worst, the majority may have opened
Pandora's box.

Linda Aiello had worked for United eighteen years prior to the
termination of her employment in 1984.311 She worked for United in
several states, prior to being transferred from Florida to Texas.382 In
connection with the transfer, Aiello transported one of her two family
cars to Texas and submitted to United an expense reimbursement
claim for $201.70.383 However, she also submitted an anticipatory
expense reimbursement claim in a like amount for transporting her
second family car, which had not then actually been moved.184 At

(Tex. App.-Houston [14th Dist.] 1986, writ ref'd n.r.e.) (collection of employment letters
and documents did not represent employment contract); Vallone v. Agip Petroleum Co., 705
S.W.2d 757, 759 (Tex. App.-Houston [ist Dist.] 1986, writ ref'd n.r.e.) (employee handbook
unaccompanied by "an express agreement dealing with procedures for discharge of employees"
did "not create contractual rights regarding those procedures"); see also Totman v. Control
Data Corp., 707 S.W.2d 739, 747 (Tex. App.-Fort Worth 1986, no writ) (failure to show
express agreement or written representation dealing with procedures for discharge precluded
recovery for wrongful discharge); Reynolds Mfg. Co. v. Mendoza, 644 S.W.2d 536, 539 (Tex.
Civ. App.-Corpus Christi 1982, no writ) (employee handbook which could be amended or
withdrawn at pleasure of employer did not constitute enforceable employment contract);
Advance Aluminum Castings Corp. v. Schulkins, 267 S.W.2d 174 (Tex. Civ. App.-Beaumont
1954, no writ) (series of letters did not constitute employment contract); Foley & Whitehill v.
Texas Co., 252 S.W. 566, 568-69 (Tex. Civ. App.-Texarkana 1923, writ dism'd) (terms of
confirmation letter held terminable at will following completion of certain oil wells); Hickey
v. Kiam, 83 S.W. 716, 717 (Tex. Civ. App. 1904, no writ) (letter insufficient to constitute
binding employment agreement).

379. See, e.g., Gilliam v. Kouchoucos, 161 Tex. 299, 301, 340 S.W.2d 27, 27-30 (1960)
(oral employment agreement for 10 years or until death of employee held unenforceable because
of Statute of Frauds); Chevalier v. Lane's Inc., 147 Tex. 106, 113, 213 S.W.2d 530, 532-33
(1948) (oral one year employment contract to commence in the future, such that its performance
could not be performed within one year from its making, held unenforceable by virtue of the
Statute of Frauds); Jackman v. Anheuser-Busch, 162 S.W.2d 744, 746 (Tex. Civ. App.-Dallas
1942, writ ref'd) (oral employment agreement for period of three years held unenforceable
because of Statute of Frauds, even though employee might have died within one year). Cf.
Douglass v. Panama Inc., 504 S.W.2d 776 (Tex. 1974) (oral promise of employment bonus
too vague and uncertain to be enforceable regardless of employee's "understanding" with
respect to certainty of payment).

380. 818 F.2d 1196 (5th Cir. June 1987).
381. Id. at 1197.
382. Id.
383. Id.
384. Id.
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the time, Aiello's employment record was unblemished and she had
never been disciplined for any reason.385 Nevertheless, upon discovery
that Aiello had submitted a claim for reimbursement of an expense
she had not yet incurred, United abruptly fired her.3s6 A male
employee had submitted a similar anticipatory expense reimbursement
claim, but had not been disciplined because he had received advance
approval from his supervisor.38 7

Aiello brought suit, alleging that United had breached a contract
not to discharge her without good cause.38 She had not been covered
by a collective bargaining agreement, nor, apparently, had she been
employed under a formal employment contract signed by both of
the parties?8 9 In support of her breach of contract claim, however,
Aiello pointed to detailed regulations and handbooks unilaterally
issued by United, which contained express assurances that discharge
would require good cause.3 90 The jury found that she had indeed
worked "under an express contract and also an implied contract,"
and that she had been wrongfully discharged without good cause.3 91

Judgment was rendered on the verdict and United appealed. The
Fifth Circuit, by a split panel decision, affirmed the judgment. 92

The majority of the court, led by Judge Jerry S. Williams, held
that both Texas law and the evidence in the case supported the
district court's judgment . 93  Curiously, United had stipulated that,
under its "personnel policies," it could only discharge employees for

385. Id.
386. Id.
387. Id.
388. Id.
389. Id. at 1197-98.
390. Id. at 1198. The opinion is unclear in its description of the identity of United's

"various manuals containing regulations concerning its employees and its relations with them
which have been issued from the company headquarters in Illinois." Id. at 1197. Apparently,
there was a "Transfer and Relocation Handbook," which did not prohibit anticipatory expense
reimbursement claims, and "a general employee handbook." Id. at 1197-98. The employee
handbook prohibited the "filing of false reports," provided that employees could only be
discharged "for good cause," and contained a grievance procedure. Id. at 1198. No other
separate personnel document is identified in the opinion, although reference is made to
"personnel policies," "regulations," "regulations and policies," and "the manual." Id. at
1198-99. The latter terms are used in contexts indicating that they all refer to the "general
employee handbook," which contained the "good cause" language, and also the grievance
procedure. Id.

391. Id. at 1197.
392. Id. at 1202.
393. Id. at 1201-02.
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good cause.3 94 In addition, two United supervisors testified that they
considered the company's employee handbook to constitute an em-
ployment contract.3 95 Further, the handbook in question set forth an
internal grievance procedure culminating in a final decision by a
company executive. 396 United had notified Aiello that she was entitled
to use such procedure, and had adhered to such procedure in her
case.397 Based on these facts, and obviously influenced to a great
extent by the equities of the case, the majority held that Aiello's job
security had been protected by "a written or oral agreement, or a
written agreement with oral additions, which contain[ed] a specific
contract with binding disciplinary standards and disciplinary proce-
dure."3 98 The court found that the detailed nature of the disciplinary
and discharge procedures, set out in writing and followed in Aiello's
case, were "of great significance." 99 Finally, the court held that the
evidence supported the jury verdict in favor of Aiello on the merits.4

In support of its decision in Aiello, the majority relied in large
part on the Fifth Circuit's decision in Smith v. Kerrville Bus Co.,4°

a case which did not involve, and did not apply, Texas law. In that
case, Smith brought suit under section 301 of the Labor Management
Relations Act (LMRA), 4°2 alleging that he had been wrongfully
discharged in violation of the terms of a collective bargaining agree-
ment. 4°3 The company took the position that Smith had been em-
ployed at will, because the collective bargaining agreement covering
his employment contained no "just" or "good" cause limitation on
employee termination.40 Smith countered, asserting that an employee
manual, unilaterally promulgated and published by the company,
created an implied limitation on the company's ability to terminate
employees at will when read in conjunction with a skeletal grievance

394. Id. at 1198, 1202. Apparently, the "personnel policies" were contained in the com-
pany's general employee handbook. See supra note 390.

395. 818 F.2d at 1198.
396. Id.
397. Id. at 1201.
398. Id. at 1199-1200.
399. Id. at 1201.
400. Id. at 1202.
401. 709 F.2d 914 (5th Cir. 1983).
402. 29 U.S.C. § 185 (1982).
403. 709 F.2d at 915.
404. Id. at 916.
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procedure in the collective bargaining agreement.40 5 The district court,
sitting in Texas, entered summary judgment in favor of the bus
companyY° 6 A panel of the Fifth Circuit, with one judge dissenting,
reversed the district court's judgment and remanded the case for a
new trial.40 7 The Fifth Circuit confined its analysis to the federal
common law developed under section 301 of the LMRA, where
ordinary contract principles do not apply.40 8

The writers of the majority opinion in Smith noted that, in
certain circumstances, under federal labor law principles, a collective
bargaining agreement may incorporate the "industrial common law
of the shop." 4 9 Further, it was observed that arbitrators have inferred
just cause termination limitations from the seniority or grievance and
arbitration provisions of certain collective bargaining agreements.4 10

According to the majority, however, it was unnecessary to reach the
question of whether a just cause limitation on employee termination
could be inferred merely from the provisions of the collective bar-
gaining agreement before it.41I The majority was not prepared to
conclude, under the rules applicable to summary judgment practice,
that the parties to the collective agreement had not intended to
incorporate therein the apparent job security provisions contained in
the employee manual.4 12 The dissenting judge agreed that an unre-
solved issue of fact existed as to whether the employee manual had
been incorporated into the collective bargaining agreement. 41 3 He
concluded, however, that the fact issue was immaterial because, as
a matter of law, the language of the employee manual did not give
rise to a "just cause" limitation on the bus company's ability to
terminate employees at will. 414 In a subsequent trial on the merits, a

405. Id.
406. Id. at 915.
407. Id. at 920.
408. See id. at 916-20. The court expressly stated that, "Because a collective bargaining

agreement is designed to regulate virtually all facets of the employer-employee relationship,
and is subject to federal labor law, the construction and application of its terms cannot be
narrowly confined by ordinary principles of contract law." Id. at 917.

409. Id. at 917.
410. Id.
411. Id. at 919.
412. Id. at 920. In reviewing the propriety of a summary judgment the reviewing court

"must view the evidence in the light most favorable to the opposing party, resolving all
reasonable doubts concerning the facts in his favor." Id. at 916.

413. Id. at 921 (Clark, C.J., dissenting).
414. Id. at 921-22.
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jury determined that the employee manual imposed no such limita-
tion .

4 1

As shown by the foregoing discussion, the Fifth Circuit's reliance
in Aiello upon its own prior decision in Smith is obviously misplaced.

The only two Texas state court cases relied on by the Aiello
majority in support of its legal conclusion that the employee hand-
book unilaterally published by United could be considered a "written
or oral" employment contract, or "a written agreement with oral
additions" were United Transportation Union v. Brown416 and John-
son v. Ford Motor Co. ,47 two intermediate appellate court decisions.
In Brown, the plaintiff had been employed by a union, some of the
employees of which were represented by another union, the Office
and Professional Employees International Union (OPEIU). 418 After
her discharge, Brown brought suit, asserting that she had been asked
by her employer to drop out of the OPEIU and accept a job outside
of the bargaining unit, in exchange for an express promise that the
job security provisions of the OPEIU collective bargaining agreement
would continue to be applicable to her employment. 4 9 The trial court
rendered judgment on a jury verdict in favor of Brown, and the
Texarkana Court of Appeals affirmed. 42

0 The court refused to disturb
the jury's finding that a representative of the employer, acting with
authority, had orally created an express contractual limitation on the
employer's ability to terminate Brown's services without cause. 42'

In Johnson, the plaintiff brought suit alleging that he had been
wrongfully terminated by Ford after a falling out with his supervi-
sor. 422 The numerous paragraphs of the petition contained elaborate
allegations of repeated oral promises and representations to the
employee during the course of his employment that he could only
be discharged for "good cause.' '423 Nevertheless, the trial court
determined that the plaintiff had failed to state a cause of action
and dismissed the plaintiff's suit. 4

2 The Eastland Court of Appeals

415. See Smith v. Kerrville Bus Co., 799 F.2d 1079, 1080 (5th Cir. Sept. 1986).
416. 694 S.W.2d 630 (Tex. App.-Texarkana 1985, writ ref'd n.r.e.).
417. 690 S.W.2d 90 (Tex. App.-Eastland 1985, writ ref'd n.r.e.).
418. 694 S.W.2d at 632.
419. Id.
420. Id. at 634.
421. Id. at 632-33.
422. 690 S.W.2d at 93.
423. Id. at 91-93.
424. Id. at 90.
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reversed, holding that if the plaintiff could prove that his status as
an employee at will had been modified, through oral promises by
Ford supervisory personnel With the authority to make such promises,
he could seek to establish the breach of a contract under which he
could only be teriinated with "good cause." 425

These two Texas cases simply do not fit the facts faced by the
Fifth Circuit in Aiello. In Aiello, the majority did not recite any
evidence of a promise by a United representative, acting with au-
thority, that Aiello could only be discharged for "good cause."
Indeed, while the majority concluded that Aiello had been employed
under "a written or oral agreement, or a written agreement with oral
additions, ' 426 no evidence detailed in the opinion suggests the nature
or existence of any oral agreement, promise or assurance of any
kind. Thus, the Brown and Johnson cases are factually distinguishable
and provide inadequate support for the majority's decision. 427 Dis-
senting Judge Edith H. Jones astutely observed that, "I cannot find
any similarity between the cases cited by the majority, which involved
express oral contracts, and the present case, which glaringly lacks an
express promise to Mrs. Aiello. ' ' 42

1 There is no indication in the
statement of facts recited by the majority in Aiello that the plaintiff
had ever been expressly informed that the employee handbook at
issue controlled the terms of her employment, and that she had
agreed to abide by its terms.429 Rather, at most, it would appear that
United unilaterally published the employee handbook at some point
during Aiello's career, and that Aiello had come to "rely" on it in

425. Id. at 93.
426. 818 F.2d 1196, 1199 (5th Cir. June 1987).
427. In addition, the Brown and Johnson cases suffer from the same analytical infirmity

as Aiello in that the possible applicability of the Statute of Frauds apparently was neither
raised nor considered. An oral employment contract of indefinite (thus capable of fulfillment
in under a year) duration is not subject to the Statute of Frauds, whereas oral contracts of
definite duration longer than one year are unenforceable under the Statute. If Brown, Johnson
or Aiello had alleged, for example, that they had been orally promised employment until
normal retirement age, their contracts would have been considered unenforceable under recent
cases applying the Statute of Frauds in the employment contract context. See infra notes 454-
67 and accompanying text.

428. 818 F.2d at 1204 (Jones, J., dissenting).
429. Aiello had been issued a copy of the handbook. Id. at 1202. The supervisor who

discharged her testified that he "considered" the employee handbook to be "a contract between
the employees and the company." Id. at 1199. The statement of facts in Aiello goes no further
toward establishing either an "oral agreement" or "oral additions" to the employee handbook.
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an unspecified manner 4 30 despite the fact that the handbook con-
tained an "express disavowal" provision reciting that it could not
be considered a contract.43 1 The majority brushed aside the provision,
asserting, without citation to any authority, that, "[lIt is a truism in
the law that such disavowals are not controlling. ' 432 To be sure, the
employee discharge giving rise to the case may be considered partic-
ularly cruel and worthy of remedy. Nevertheless, several aspects of
the majority's opinion are disconcerting.

In prior years, the Fifth Circuit has steadfastly recognized the
strength of the Texas employment at will doctrine. For example, in
Phillips v. Goodyear Tire & Rubber Co., 33 the court stated, "We
are unable to perceive the slightest indication of a shift toward
recognition of any exception to the at will rule. '434 The court also
expressly recognized that, as a federal court sitting in diversity, it
was prohibited from creating new law in Texas. 435 More recently, in
Joachim v. AT&T Information Systems, 436 the court held that an
employee handbook did not give rise to a contractual limitation on
the employer's ability to discharge an alleged homosexual employee
at will.4 1

3 Even though the unilaterally published handbook at issue
expressly provided that sexual preference would not be used as a
basis for employment termination, the court determined that "the
handbook did not create any contractual relationship altering Joach-
im's at-will employment status. ' 438 The unanimous panel of the Fifth
Circuit commended the district court for correctly adhering to Texas
precedent, and for declining "to predict a turnabout by the Texas
courts. ' '

1
39 The Aiello decision may signal a serious retreat by the

court from its policy of deferral and restraint.
The Aiello majority distinguished Texas cases in which it had

been determined that employee handbooks were nonbinding general
guidelines," 0 or had not contained detailed disciplinary and discharge

430. Id. at 1200.
431. Id. at 1198. The handbook stated that the company's regulations and policies "are

not intended to be, and do not constitute, a contractual arrangement or agreement between
the company and its employees of any kind," and that "all employment is 'at will.' " Id.

432. Id. at 1200.
433. 651 F.2d 1051 (5th Cir. 1981).
434. Id. at 1056.
435. Id. at 1057.
436. 793 F.2d 113 (5th Cir. June 1986).
437. Id. at 114.
438. Id.
439. Id.
440. See Totman v. Control Data Corp., 707 S.W.2d 739 (Tex. App.-Ft. Worth 1986,
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procedures, 441 as factually inapposite given the intricate procedures
in the handbook before it. 42 While some Texas employee handbook
job security claims have been denied on the basis that the handbooks
at issue omitted detailed disciplinary and discharge limitations, other
Texas cases have reached the identical result despite the fact that the
handbooks at issue purported to set forth strict limitations. For
example, in Reynolds Manufacturing Co. v. Mendoza,44 the hand-
book in question contained a four-step disciplinary procedure cul-
minating in discharge for certain forms of repeated misconduct. "4

Mendoza had been terminated prior to the imposition of progressive
step discipline."' Nevertheless, the Corpus Christi Court of Appeals
held that the handbook before it did not represent an express
employment agreement between the parties, in part because the
employer had been free unilaterally to modify or withdraw the
handbook at will." 6 Similarly, in Benoit v. Polysar Gulf Coast,
Inc. ,47 a case not cited in Aiello, the employee argued that the
company had wrongfully breached its unilaterally adopted progressive
four-step disciplinary policy regarding excessive absenteeism by failing
to give him a three-day suspension prior to termination." 8 He had
been notified specifically in a written reprimand that, pursuant to
such policy, "the third offense calls for a three-day work suspension
and the fourth discharge."" 9 Nevertheless, the Beaumont Court of
Appeals held that none of the written materials offered by Benoit
were sufficient to modify his status as an employee at will. 450 The
same result was reached in Totman v. Control Data Corp. 411 in
which the Fort Worth Court of Appeals held that an employee
handbook purporting to establish a "just and sufficient cause"
limitation on employee termination did not constitute an enforceable

no writ); Reynolds Mfg. Co. v. Mendoza, 644 S.W.2d 536 (Tex. App.-Corpus Christi 1982,
no writ).

441. See Vallone v. Agip Petroleum Co., 705 S.W.2d 757 (Tex. App.-Houston [1st Dist.]
1986, writ ref'd n.r.e.); Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175 (Tex. App.-
Houston [list Dist.] 1983, writ ref'd n.r.e.).

442. 818 F.2d at 1196, 1200-01.
443. 644 S.W.2d 536 (Tex. App.-Corpus Christi 1982, no writ).
444. Id. at 537.
445. Id.
446. Id. at 539.
447. 728 S.W.2d 403 (Tex. App.-Beaumont 1987, writ ref'd n.r.e.).
448. Id. at 404.
449. Id. at 406.
450. Id. at 406-07.
451. 707 S.W.2d 739 (Tex. App.-Fort Worth 1986, no writ).
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employment agreement, in part because there was "no evidence that
anyone represented to [Totman] that he would not be fired unless
the procedures were followed. ' 45 2 In its zeal to provide a desired
remedy, the Aiello majority reached well beyond this clear display
of Texas law. In fact, Aiello would appear to be the first and only
case applying Texas law in which it has been determined that a
unilaterally published employee handbook may be considered a con-
tract of employment. 453

Another troubling feature of Aiello is that the possible appli-
cability of the Statute of Frauds apparently was not raised or
considered in the case. That statute provides, in part, that in order
to be enforceable a contract which may not be performed within one
year must be in writing and signed by the party against whom
enforcement is sought.4

1
4 There is no indication in the statement of

facts in Aiello as to the "agreed" duration of Aiello's employment;
the employee handbook apparently did not address the issue, and
the nature of the "oral additions" to the employee handbook, if
any, are not set out in the opinion. If Aiello merely alleged that she
had been employed for an indefinite period of time, the Statute of
Frauds would have no applicability because complete performance pos-
sibly could occur within one year.4 1

5 However, if, as is more likely, she
alleged that she orally had been promised employment until normal re-
tirement age or simply on a "permanent" basis, any such oral agreements

452. Id. at 744.
453. Many years ago litigation was brought by certain railroad company employees seeking

to enforce the terms of written collective agreements. The courts in those cases held that the
agreements were enforceable against the railroad companies, even though the agreements
contained no terms specifying duration. See Mansell v. Texas & P. Ry. Co., 135 Tex. 31, 137
S.W.2d 997 (1940); St. Louis, B. & M. Ry. Co. v. Booker, 5 S.W.2d 856 (Tex. Civ. App.-
Galveston 1928, no writ). An earlier decision in the Booker litigation revealed that the employee
had been provided a "booklet" in which the terms of the collective bargaining agreement were
set forth. St. -Louis, B. & M. Ry. Co. v. Booker, 287 S.W. 130, 132 (Tex. Civ. App.-
Galveston 1926, writ ref'd). Such fact was not material to the ultimate resolution of the case.
These old railroad cases did not concern unilaterally published handbooks.

454. TEx. Bus. & CoM. CODE ANN. § 26.01 (Vernon 1987).
455. See, e.g., Bratcher v. Dozier, 162 Tex. 319, 320, 346 S.W.2d 795, 796 (1961); East

Line & R. R.R. Co. v. Scott, 72 Tex. 70, 75, 10 S.W. 99, 104 (1888); Rice v. Thompson, 268
S.W.2d 481, 484 (Tex. Civ. App.-San Antonio 1954, writ ref'd n.r.e.). It also has been held
that an employment agreement for the period of an employee's life or until his incapacity is
unaffected by the Statute of Frauds because complete performance could possibly occur within
one year. Duff v. Ford Motor Co., 91 S.W.2d 871, 873 (Tex. Civ. App.-Dallas 1936, no
writ).
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would be considered unenforceable under the recent Texas cases
applying the Statute of Frauds in the employment context. 456

In Molder v. Southwestern Bell Telephone Co.,457 the employee
alleged that "he was frequently assured by his supervisors that as
long as he performed his duties in a satisfactory manner, he would
be employed. ' 458 Molder also alleged that he was contractually en-
titled, by virtue of certain employee booklets and the foregoing oral
statements, to work for the employer until he reached age sixty-
five. 459 The Houston Court of Appeals found nothing in the booklets
that would establish the job security agreement claimed by Molder,
and held that any oral assurances to an eighteen year old employee
of employment until age sixty-five would be unenforceable under the
Statute of Frauds." ° In Webber v. M. W. Kellogg Co.,4' the Houston
Court of Appeals affirmed a summary judgment in favor of the
employer, concluding, as a matter of law, that the employer had
been entitled to discharge the plaintiff at will. 462 The court refused
to accept the employee's contention that a number of employment
letters and documents collectively represented an employment con-
tract, despite the fact that such documents contained numerous
references to the "permanent" nature of the job and identified the
employee's "normal retirement date" as February 1, 1999.4 3 The
court also refused to find that alleged oral assurances of employment
until retirement in the year 1999, made in connection with the issuance
of the documents, could constitute a binding employment agreement,
inasmuch as any such oral promises would have been unenforceable
under the Statute of Frauds. 464 In Benoit v. Polysar Gulf Coast,

456. See Benoit v. Polysar Gulf Coast, Inc., 728 S.W.2d 403 (Tex. App.-Beaumont 1987,
writ ref'd n.r.e.); Webber v. M. W. Kellogg Co., 720 S.W.2d 124 (Tex. App.-Houston [ist
Dist.] 1986, writ ref'd n.r.e.); Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175 (Tex.
App.-Houston list Dist.] 1983, writ ref'd n.r.e.).

457. 665 S.W.2d 175 (Tex. App.-Houston [1st Dist.] 1983, writ ref'd n.r.e.).
458. Id. at 176.
459. Id.
460. Id. at 177.
461. 720 S.W.2d 124 (rex. App.-Houston [14th Dist.] 1986, writ ref'd n.r.e.).
462. Id. at 128.
463. Id. at 127-28.
464. Id. at 128. Further, the court determined that the plaintiff's promissory estoppel

theory was infirm, reasoning and holding as follows:
There were neither allegations nor proof that [the Company] promised to reduce

[Webber's] oral employment agreement to writing or that [the Company] misrepre-
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Inc. ,465 the Beaumont Court of Appeals flatly held that, "The promise
of lifetime employment, or the promise of permanent employment,
or the promise of employment until the age of 65, is that type of
employment agreement that must be reduced to writing to be en-
forceable. '" 466 In light of these recent holdings, it is imperative in
any handbook case that the factual record be fully developed so that
the viability of the plaintiff's contentions with respect to any oral
agreements can be analyzed correctly. That the A iello record was not
adequately developed in such regard is unfortunate. 67

Another feature of Aiello is disturbing. The majority summarily
rejected the validity of the "express disavowal" provision contained
in United's employee handbook.48 In Hall v. Hall,4 69 the Texas

sented to [Webber] that a writing complied with the statute of frauds. In the absence
of such evidence, promissory estoppel will not permit the enforcement of an oral
employment agreement.

Id. at 128 (citation omitted); see also Benoit v. Polysar Gulf Coast Inc., 728 S.W.2d 403,
407 (Tex. App.-Beaumont 1987, writ ref'd n.r.e.) (holding that promissory estoppel did not
permit the enforcement of an oral agreement). It should be noted that the Aiello majority
found it unnecessary to reach the plaintiff's "estoppel theory." 818 F.2d at 1200 n.2.

465. 728 S.W.2d 403 (Tex. App.-Beaumont 1987, writ ref'd n.r.e.).
466. Id. at 407. The Benoit court's statement may be overly broad. A contract of

employment for life is not subject to the Statute of Frauds because performance may be
completed within one year; that is, the employee might die during the year. See Chevalier v.
Lane's, Inc., 147 Tex. 106, 108, 213 S.W.2d 530, 532 (1948). Further, the notion of "per-
manent" employment for as long as the employee wishes "to keep it" has been equated with
employment for an indefinite period. See Hickey v. Kiam, 83 S.W. 716, 717-18 (Tex. App.-
1904, no writ). An employment contract of an indefinite duration is not subject to the Statute
of Frauds. See supra note 455 and accompanying text. Nevertheless, it appears that Benoit
contended that he had been employed "permanently" until retirement at age 65, unless the
contract was terminated sooner by his death. On these facts the Benoit court reached the
correct result. The Texas Supreme Court has held that an oral employment contract for a
period of ten years, unless terminated sooner by the death of the employee, was unenforceable
under the Statute of Frauds. See Gilliam v. Kouchoucos, 161 Tex. 299, 300, 340 S.W.2d 27,
28 (1960). The court reasoned and held as follows:

In the present case, the contract of employment is for a term of ten years. The
statute relates to a contract "not to be performed within the space of one year from
the making thereof." It thus has application only to contracts which are terminated
by performance, and does not apply to contracts which may be terminated within a
year by some means other than performance. All personal service contracts are
terminated by death. Therefore, the addition of the words "but the agreement shall
terminate on the death of the operator," added nothing. The statute is applicable
even where the parties expressly provide, as here, for the termination of the agreement
in the case of death of either of the parties.

Id. at 28.
467. See supra note 455.
468. 818 F.2d at 1198-99.
469. 158 Tex. 95, 308 S.W.2d 12 (1958).
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Supreme Court considered the case of an employee who contended
that he had been employed under an oral agreement to develop a
sales territory. 470 He argued that, from the nature of the undertaking,
it was implied that the duration of the employment would be for a
"reasonable" length of time. 47' The jury agreed, and determined that
the reasonable period of time required to perform the particular
contract had been three years.47 2 The supreme court determined that,
because the contract was oral and could not have been performed
within one year, it was unenforceable under the Statute of Frauds.4 73

The court also rejected the employee's argument that certain corre-
spondence constituted a sufficient memorandum of the contract to
take it out of the Statute of Frauds, particularly because some of
the correspondence was consistent with the employer's position that
the employee had been employed at will. 47

4 Significantly, the court
reasoned and held that, "If the [discharged employee] is to rely on
the correspondence as a memorandum of the contract, he cannot at
the same time discard the parts that are unfavorable to him and are
of equal dignity and genuineness with the parts on which he relies."471
Similarly, in Hurt v. Standard Oil Co.,476 the El Paso Court of
Appeals was asked to consider whether the language of a "series of
literature" issued by the employer was sufficient to give rise to
enforceable job security. 477 While certain documents in the series
referred to "career employment ... until retirement," another doc-
ument recited that, "this Plan does not give you any right to be
retained as an employee .... "478 Based on the rationale used in
Hall, the Hurt court reasoned that any language in the documents
favorable to the employee was negated by the disclaimer language. 479

More recently, in Berry v. Doctor's Health Facilities,4 80 the Dallas

470. Id. at 96, 308 S.W.2d at 13.
471. Id. at 97, 308 S.W.2d at 14.
472. Id., 308 S.W.2d at 14.
473. Id. at 99, 308 S.W.2d at 16.
474. Id. at 100, 308 S.W.2d at 17.
475. Id., 308 S.W.2d at 17.
476. 444 S.W.2d 342 (Tex. Civ. App.-El Paso 1969, no writ).
477. Id. at 346.
478. Id.
479. Id. "Moreover," the court observed, "none of the documents are shown to have

been signed or to have been part of any signed document." Id. The Texas Supreme Court in
Hall made the same observation with respect to the employment documents before it. 158
Tex. at 103, 308 S.W.2d at 17.

480. 715 S.W.2d 60 (Tex. App.-Dallas 1986, no writ).
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Court of Appeals determined that nothing in the employment appli-
cation or employee handbook before it circumscribed the ability of
the employer to terminate the plaintiff's employment at will.41 The
court tacitly approved the express "disavowal" contained in such
handbook, finding nothing in the record ."that would elevate the
employee handbook beyond its self-proclaimed status of a revocable
general guideline.' '

42 While the Berry court's language is susceptible
to the interpretation that certain facts could override an "express
disavowal" provision, there is no indication in Aiello as to how or
why the express disavowal provision in that case was overridden.

There is merit in the suggestion by dissenting Judge Edith H.
Jones that the majority in Aiello improperly extended Texas law in
the area of express contracts, and improperly created Texas law.43

Although the majority decision may be in keeping with concepts
developed in some, but not all, other states,4 it was unwarranted
in a case arising in Texas.

It remains to be seen whether courts applying "Texas" law will
follow A iello in the future, or will recognize and repudiate it as a

481. Id. at 61.
482. Id. at 62.
483. 818 F.2d at 1204 (Jones, J., dissenting). The dissenting judge criticized the majority's

apparent approval of an "implied" contract exception to the employment at will doctrine. Id.
Hopefully, the majority's decision will not be read as creating an "implied" contract exception.
According to the majority, the jury found that Aiello had been "working under an express
contract and also an implied contract." Id. at 1197 (emphasis added). The majority apparently
based its decision only on the express contract issue. Id. at 1199-1200. Thus, the court found
it unnecessary to address the additional implied contract issue. If the jury had found that
Aiello had worked under an express contract or an implied contract, the court presumably
would have been required to address the implied contract issue. A jury verdict which rests on
alternative grounds, one of which is infirm, cannot stand because the verdict "may have rested
exclusively on the insufficient ground." Fowler v. Carrollton Pub. Library, 799 F.2d 976, 981
(5th Cir. Sept. 1986).

484. 818 F.2d at 1200 n.2. The majority placed great reliance on Cleary v. American
Airlines, involving California law, where employment at will is a creature of statute. IIl Cal.
App. 3d 443, 168 Cal. Rptr. 722 (1980). The majority ventured that "the California law on
the 'employment at will' concept is even stronger than the Texas law because it is contained
in a specific statutory provision." 818 F.2d at 1200 n.2. Just to the contrary, the employment
at will doctrine would appear to be stronger in Texas. For example, California recognized a
public policy exception to employment at will twenty-six years before Texas did. Compare
Petermann v. International Teamsters, 174 Cal. App. 2d 184, 344 P.2d 25 (1959) (first
California exception) with Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733 (Tex. 1985)
(first Texas exception). For a collection of some handbook cases from around the country,
see generally Annotation, Modern Status of Rule That Employer May Discharge At Will
Employee for any Reason, 12 A.L.R. 4rT 544, 567 (1982) (referring to specific policies and
programs of employers).
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departure from precedent. Existence of the case may cloud remova-
bility advice given to state court defendants. Meanwhile, employers
should carefully scrutinize those documents provided to employees,
and, where appropriate and desirable, provisions should be redrafted
to express intent more clearly. It may yet be possible to draft and
rely on an express "disavowal clause."4 5 This should be done when
an employer's intent is not to create potentially binding employment
agreements by the issuance of employee handbooks. In addition to
insertion of a disavowal provision, any disciplinary and discharge
provisions should be drafted with only precatory language, making
them virtually impossible to "breach." That is, there should be no
guarantee that discipline depends upon just cause; rather, if the
subject of discipline or discharge is broached at all, words should be
used which only relay the hope that there will not be need for such
action.

CONCLUSION

An annual survey of Fifth Circuit labor and employment law
cases has inherent limitations. Not all of the court's important
decisions can be discussed. An undertaking of that sort would result
in a gargantuan article approaching as many pages as the reported
cases themselves. Neither is there a comprehensive list of all such
cases. For practical reasons, it is necessary to delete reference to
many cases which may be of significant interest to the bench and
bar. While the developments discussed in this article were selected
on the basis of particular significance, the reader should not assume
that omitted developments are unimportant by comparison. Further,
most reported cases are the work product of three-judge panels. At
present there are fourteen active and six senior judges on the court.
Other judges sit on panels by designation. Generalized predictions of
future "Fifth Circuit trends" based strictly on survey period opinions
by only some of the individual judges who sit on the court must be
undertaken with caution, if at all. Slight variations in facts could
lead to different results depending on the composition of future

485. Workable "disavowal" or "disclaimer" language examples may be found in Hartsfield,
Preservation of At- Will Employment in Texas, 49 TEX. B.J. 712, 713 (July 1986), and Geslewitz,
Reviewing Personnel Practices and Documents to Avoid the Risk of Litigation, 32 PRAc.
LAWYER 75, 82 (1986).
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panels. 486 Finally, most trends are years, not months, in the making.
The arbitrary twelve-month period under consideration herein is
merely one segment of the continuum. It remains to be seen whether
the labor and employment law decisions identified and discussed
herein are merely transitory or will stand the test of time.

486. Of course, one panel of the circuit may not "overrule" the decision of a prior panel.
See, e.g., Placid Oil Co. v. Federal Energy Regulatory Comm'n, 666 F.2d 976, 984 (5th Cir.
1982) (holding that "One panel of this circuit may not overrule the holding of another panel
in this circuit in the absence of an intervening change in the law."); Broussard v. Southern
Pac. Transp. Co., 665 F.2d 1387, 1389 (5th Cir. 1982) (holding that the rule is the same in
"cases in which state law supplies the substantive rule of decision .... "). Only the court en
banc can "overrule" a prior panel decision. See, e.g., Placid Oil, 666 F.2d at 984.


