
PENDENCY OF AN APPEAL NO LONGER
PREVENTS PRECLUSIVENESS IN TEXAS

In the 1986 case of Scurlock Oil Co. v. Smithwick,' the Supreme
Court of Texas held that a judgment is final for the purposes of
issue and claim preclusion "despite the taking of an appeal unless
what is called an appeal actually consists of a trial de novo". 2 The
court's ruling overturned almost a century of Texas decisions which
had established the rule that a judgment is not final for preclusion
purposes during the pendency of an appeal from that judgment.3

This comment will discuss the prior Texas rule-that pendency of an
appeal prevents a res judicata effect-and the problems associated
with that holding which inspired the Scurlock court to make a change.
Next, the new rule adopted by the Texas Supreme Court will be
discussed, along with its ramifications. Finally, this comment will
analyze the imperfections created by the new rule and present possible
solutions to these problems.

I. PRIOR TExAS RULE: PENDENCY OF APPEAL PREVENTS RES

JUDICATA

A. History and Development

As a general rule, only a final judgment can be res judicata. 4 A
more frequently asked question by parties involved in multiple suits
is whether a judgment is final for preclusion purposes. Two major
interpretations of the preclusive value of a judgment, depending on
its appeal status, have arisen. Some jurisdictions have held that the
pendency of an appeal deprives the judgment of its res judicata value
in a subsequent case,5 while other jurisdictions have adopted a more
conservative position and have found that a judgment may be used

1. 724 S.W.2d 1 (Tex. 1986).
2. Id. at 1. An appeal from an inferior court shall be tried de novo, Tex. R. Civ. P.

264 (Vernon 1976), and relief from an erroneous decision of a justice of the peace may be
had by a trial de novo. TEX. R. Crv. P. 567.

3. Texas Trunk Ry. Co. v. Jackson, 85 Tex. 605, 22 S.W. 1030 (1893).
4. Id.
5. See infra note 60 and accompanying text.
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to preclude a subsequent action, despite a pending appeal. 6 Either
interpretation of the preclusive effect of a judgment has unfortunate
consequences and a number of jurisdictions have chosen the inter-
pretation which they subjectively believe has the least negative results.
Texas has recently changed its rule concerning the res judicata value
of a judgment pending appeal. Insight into the dramatic change
evinced by the new rule can be gained through an examination of
the old rule as well as the rationale supporting the need for reform.

The potential problems developed by the adoption of the new
interpretation in Scurlock can also be seen in the opinions of prior
courts which had declined to adopt the Scurlock interpretation.
Between 1887 and 1893, Texas courts generally held that a judgment
was final for res judicata purposes even though an appeal was
pending.7 In 1887, the Texas Supreme Court first addressed the
finality of judgment issue in Thompson v. Griffin.8 Thompson in-
volved a suit upon a single promissory note of a multinote transac-
tion, in which all notes were secured by vendors' liens upon the land
which they conveyed. 9 The defense of res judicata was plead because
in an earlier suit on other notes in the multinote transaction, by the
same plaintiffs, in the same court, the defendants had plead payment,
the identical plea as the one in Thompson.10 The court in the earlier
case held that the notes were considered settled, paid, and dis-
charged." The Thompson court reasoned that to succeed on the
defense of res judicata, it was necessary to negate the idea that the
present note was taken into consideration in the earlier case in
determining how much was to be applied towards the payments of
the notes in that suit. 2 The Texas Supreme Court held that the writ
of error and bonds taken in the earlier case were properly excluded
in the Thompson trial because "an appeal in our state does not
vacate the judgment below, but merely suspends its execution. Hence
the judgment, if competent to establish a plea of res adjudicata,
could not be defeated for that purpose by a writ of error presented
for its review."'' 3

6. See infra note 87 and accompanying text.
7. See 724 S.W.2d 1, 5-6 (Tex. 1986).
8. 69 Tex. 139, 6 S.W. 410 (1887).
9. Id. at 140, 6 S.W. at 410.

10. Id. at 142, 6 S.W. at 410.
11. Id. at 142, 6 S.W. at 411.
12. Id., 6 S.W. at 411.
13. Id. at 143, 6 S.W. at 412.
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The Texas Supreme Court readdressed the problem six years
later in Texas Trunk Railway Co. v. Jackson and reversed the earlier
Thompson holding.14 In Texas Trunk, the defendants recovered a
judgment in the county court against Texas Trunk Railway Co. as
principal, and against its sureties on an appeal bond from the justice
court in the amount of $130.20 with interest. 5 Subsequently, the
parties against whom the judgment had been rendered filed a bond
for writ of error. 16 The judgment was affirmed by the Supreme Court
of Texas and then a motion to set aside the affirmance was filed on
the grounds that the charter of Texas Trunk Railway Co. had been
legally forfeited.' 7 The court of civil appeals certified the following
question:

If it should appear from the record that an appeal was taken by
said Texas Trunk Railroad Company from the judgment of for-
feiture against it, and that said appeal was pending in the Supreme
Court at the time of execution of the writ of error bond in this
case, what effect does this have as to the power of said corporation
to give such bond pending such appeal, and should the judgment
in this court be rendered thereon, if it be made to appear that
said judgment of forfeiture has been affirmed in the Supreme
Court?'S
If the supreme court had decided the question under the Thomp-

son rule, the forfeiture judgment would have been final for res
judicata purposes and the corporation would have been powerless to
execute the bond unless the judgment was subsequently revised.
However, the Texas Trunk court declined to follow the ruling in
Thompson. The court recognized that some states had held that an
appeal deprives a trial court judgment of its character of finality and
that, pending appeal, it cannot be offered in evidence of the right it
declares.' 9 The Texas Supreme Court said that the ruling by the
Thompson court on the issue of whether an appeal of a judgment
took away the finality of character it would have possessed in the
absence of an appeal was unnecessary to the decision of the Thomp-
son action and thus it was not the intention of the Thompson court

14. 85 Tex. 605, 22 S.W. 1030 (1893).
15. Id. at 605, 22 S.W. at 1031.
16. Id., 22 S.W. at 1031.
17. Id. at 606, 22 S.W. at 1031.
18. Id., 22 S.W. at 1031.
19. Id., 22 S.W. at 1031.
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to announce such a rule. 20 Finding that, "in view of the conflict of
decisions we feel authorized to adopt the rule believed to be supported
by the better reason, and most likely to secure the ends of justice", 21

the Texas Trunk court, without going into a discussion concerning
how the ends of justice would be better served, proceeded to disregard
the Thompson courts "unintended" written opinion and held that
while a judgment was pending on appeal, it was deprived "of that
finality of character necessary to entitle it to admission in evidence
in support of the right or defense declared by it, and from this
necessarily follows the insufficiency of a plea in bar based on it.'

'
22

The Texas Commission of Appeals in Houston Oil Co. v.
McCarthy23 was the first court to face the conflicting decisions found
in Texas Trunk and Thompson. McCarthy involved an action in
trespass to try title, in which McCarthy sought to recover land which
was originally owned by Eduardo Arriola. 24 The district court found
in favor of the defendants upon a directed verdict and the plaintiffs
appealed. 25 One of the grounds the plaintiffs asserted supporting their
action was a judgment against the unknown heirs of Eduardo Ar-
riola. 26 At the time the McCarthy case was tried, the earlier judgment
was still pending under a motion for new trial. 27 The commission of
appeals held that the judgment was inadmissable in evidence stating:

While there is diversity of opinion among the courts of other
states, it has been repeatedly held, and is now the settled law of
this state, that a judgment is deprived of that finality necessary
to make it admissible in evidence or the basis of a plea in bar in
support of the right or defense declared by it so long as there is
an appeal pending.28

The McCarthy opinion went on to explain that "[tJhe holding in
[Texas Trunk] seems to be rested upon the proposition that a
proceeding to review a judgment either by appeal or writ of error
'is but the continuation of the action or suit brought in the trial
court.' ''29

20. Id. at 607, 22 S.W. at 1031.
21. Id., 22 S.W. at 1031.
22. Id. at 608, 22 S.W. at 1032.
23. 245 S.W. 651 (Tex. Comm'n. App. 1922, judgm't adopted).
24. Id. at 652.
25. Id.
26. Id.
27. Id.
28. Id. at 653.
29. Id.
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The rule in Texas, that an appeal from a judgment prevents its
operation as res judicata, has been judicially recognized and accepted
in Texas as recently as 1983 when a court of appeals extended the
rule to a judgment of a trial court on a plea of privilege pending
determination on appeal.3 0

In support of the rule that pendency of an appeal, from a
judgment prevents its operation as res judicata, Justice' Sawyer,
concurring in the 1885 case of Sharon v. Hill,3 stated, "[t]o say that
a matter sub judice is at the same time res adjudicata would be a
contradiction of terms" since "[tihe two conditions with reference
to the same subject-matter cannot possibly co-exist." ' 32 Sawyer believed
that to hold that a judgment subject to being set aside on appeal is
res judicata "would be but little short of absurd." '3 3 Another problem
pointed out by the judge was that "the mere bringing of an action
would conclude the rights of a party to litigate the same subject-
matter in any jurisdiction. ' 34 Sawyer's analysis in Hill, perhaps sheds
the most light on the Texas courts unwritten reasoning in Texas
Trunk.

Thus from 1893 until late 1986, without clear foundation for its
rule, Texas courts held that the pendency of an appeal from a
judgment prevented its operation as collateral estoppel. 35 If all forms
of appellate review had not been exhausted, a judgment could not
be admitted as evidence in a second case to avoid conflicting decisions
or to save the courts from relitigating issues which had been previ-
ously decided.

B. Old Texas Rule Threatens Values of Res Judicata

All of the values served by res judicata are threatened by a rule
that requires relitigation of the same issues between parties. 36 One

30. Archer v. Bill Pearl Drilling Co., 655 S.W.2d 338 (Tex. App.-San Antonio 1983,
writ dism'd). This case involved an appeal from an order overturning two pleas of privilege.
Id. at 339. The court concluded that the reasoning which would deprive a trial court judgment
pending review by appeal or writ of error of that finality which would authorize its admission
in evidence in support of a right or defense declared by the judgment, would apply with equal
force to a trial court in a plea of privilege hearing pending determination on appeal. Id. at
341.

31. 26 F. 337 (D. Cal. 1885).
32. Id. at 390.
33. Id. at 392.
34. Id.
35. See 724 S.W.2d at 5-6.
36. See id.; Gilbert v. Fireside Enters., 611 S.W.2d 869, 877 (Tex. Civ. App.-Dallas
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major concern with the interpretation that allows relitigation of issues
is the possibility of conflicting results. While a previously litigated
issue is pending appeal, there is the danger that the issue may be
litigated in a second case with the second court reaching a different
result. This unfortunate consequence has resulted in Texas litigants
falling victim to their own law. In Nowell v. Nowell,3 7 the Connecticut
Supreme Court was faced with the question of whether to recognize
a Texas divorce decree which was pending appeal when the same
divorce suit was pending in a Connecticut action. 8 In the Texas
case,3 9 the court granted the divorce and refused to order the husband,
a Texas resident, to pay his wife any support. 4° The wife, a Con-
necticut resident, appealed this decision through the channels of the
Texas judicial system and finally up to the United States Supreme
Court.4 1 Shortly after the entry of the initial Texas judgment of
divorce, the husband submitted a copy of the judgment to the
Connecticut Superior Court and moved that the Connecticut court
recognize the Texas judgment and dismiss the wife's action pending
in Connecticut. 42 The Connecticut Supreme Court, relying on the
Texas rule of no preclusiveness while an appeal is pending, determined
that the Texas divorce decree did not act as a bar to the judgment
of the Connecticut Superior Court ordering the husband to pay
support, even though the Connecticut judgment was rendered after
the initial Texas judgment.4 3 The holding of the court turned on the
fact that the Texas decree was still on appeal to the United States
Supreme Court, and therefore, under Texas law, the Texas decision
was not a final judgment for res judicata or any other purpose. 4

The Connecticut Supreme Court said, "[a] Texas judgment which is
pending appeal should not be given effect in another state because

1980, no writ); see RESTATEMENT (SEcoND) OF JUDGMENTS § 13, comment f (1981). The

traditional values of the doctrine of res judicata are the promotion of judicial economy, the
prevention of vexatious litigation, the prevention of double recovery, and the promotion of
the stability of decisions.

37. 157 Conn. 470, 254 A.2d 889, cert. denied, 396 U.S. 844 (1969).
38. Id. at -, 254 A.2d at 895.
39. Nowell v. Nowell, 408 S.W.2d 550 (Tex. Civ. App.-Dallas 1966, writ ref'd n.r.e.),

cert. denied, 389 U.S. 847 (1967).
40. 157 Conn. __ , 254 A.2d at 892.

41. Id. at __, 254 A.2d at 892-93.
42. Id. at __, 254 A.2d at 893.
43. Id. at , 254 A.2d at 894.
44. Id. at __, 254 A.2d at 894.
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such a judgment is not final under Texas law. ' 45 If the Texas rule
had been that a pending appeal did not effect the preclusiveness of
the Texas divorce decree, the Connecticut court stated that it would
have recognized the Texas judgment under the authority of the Full
Faith and Credit Clause46 of the United States Constitution and
avoided the conflicting result.47 This case, however, exemplifies that,
under the Texas Trunk rule, two valid and conflicting decisions could
arise which would force the issue to be relitigated.

The disadvantage of conflicting decisions and the resulting reli-
tigation is even more egregious today since trial courts are becoming
overburdened. Court dockets are already overcrowded with persons
seeking initial determinations without relitigating issues already de-
cided. The doctrine of res judicata is grounded on the fundamental
principle that any controverted matter finally adjudicated one time
should not be litigated again between the same parties or those in
privity with them. 48 It is the purpose of res judicata to put an end
to litigation and to expedite the administration of justice.4 9 A rule
which would allow the relitigation of an issue already decided is
clearly against the public policy behind the doctrine of res judicata,
while a rule which denies a party the right to relitigate a matter once
in controversy, and decided by a court having jurisdiction, is one on
which society largely depends. 0

The chief objection to the adoption of a rule under which the
pendency of an appeal prevents a judgment from operating as res
judicata is that "it enables one against whom a judgment is entered
to avoid its force for a considerable period of time merely by taking
an appeal."'" In a world where issue preclusion is not effective until
all avenues of appeal have been exhausted, the victor in the first suit
has little incentive to go to trial in a later suit, and the loser has
every reason to procrastinate through appeal.12 During the time the

45. Id. at -, 254 A.2d at 894.
46. U.S. CONST. art. IV, § 1.
47. 157 Conn. at __ , 254 A.2d at 894.
48. Wilson v. Henwood, 337 S.W.2d 194, 196 (Tex. Civ. App.-Amarillo 1960, writ ref'd

n.r.e.); Hayward v. Corpus Christi, 195 S.W.2d 995, 1002 (Tex. Civ. App.-Waco 1946, writ
ref'd n.r.e.).

49. Stanolind Oil & Gas Co. v. State, 136 Tex. 26, 26, 145 S.W.2d 569, 570 (1940).
50. McMurray v. McMurray, 67 Tex. 665, 4 S.W. 357 (1887).
51. 2 A. FREEMAN, TREATISE OF THE LAW OF JUDGMENTS, § 722 (5th ed. 1925).
52. 724 S.W.2d 1, 6 (Tex. 1986).
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first suit is on appeal, the loser of the first suit may retry the issues
which he lost previously in later controversies with the same parties
and possibly obtain a more favorable decision. When the first suit
is finally affirmed, there may be no way to retrieve the loss resulting
from the lack of finality of the first judgment. 3 As was seen in
Nowell, the husband was still ordered to pay the support payments
for the time between the Connecticut judgment and the affirmance
of the Texas judgment.14

In some cases, the application of non-preclusiveness of actions
pending appeal gives the loser of the first suit a second bite at the
apple. An example of this injustice can be illustrated in Mente &
Co. v. Anciens Establissements Verdier-Dufour & Cie.55 In Mente, a
Louisiana court entered its judgment which was swiftly followed by
the judgment of a New York court. The two suits involved the same
issues and the same parties.16 Under New York law, a judgment has
res judicata value regardless of the case's state of appeal. A devolutive
appea5 7 from the Louisiana judgment was pending at the time the
New York judgment was rendered. Under Louisiana law, the finality
of a judgment was suspended pending appeal. Thus the New York
judgment, not the Louisiana judgment, was held to be res judicata
under the rule that "when two suits involving the same parties are
brought before two separate courts each clothed with jurisdiction
thereof, and both suits are allowed to proceed [to judgment] ....
the first judgment rendered in either of said courts is the judgment
between the parties, and the suit in the other court immediately
abates and must be dismissed." 58 The New York judgment became
res judicata because, even though rendered first, the finality of the
Louisiana judgment was suspended pending appeal.5 9

Despite the unfortunate consequences, some jurisdictions still
hold a judgment not final for preclusion purposes while an appeal
is pending. These jurisdictions include California, Hawaii, Louisiana,
Montana, Nevada, Oklahoma, Pennsylvania, Tennessee, Utah, and

53. See 2 A. FREEMAN, supra note 50, at § 722, at 1526.
54. 157 Conn. at __, 254 A.2d at 897.
55. 177 La. 829, 149 So. 492 (1933).
56. Id. at - , 149 So. at 493.
57. A devolutive appeal is one that does not suspend the execution of the judgment. State

v. Allen, 51 La. Ann. 1842, -, 26 So. 434, 436 (1899).
58. 177 La. at - 149 So. at 493.
59. Id. at __, 149 So. at 493.

[Vol. 19:149



PENDENCY OF AN APPEAL

Washington. 60 Some of these jurisdictions have attempted to cure the
inequitable results which may occur under this rule. In California,
if a party contemplates reliance upon a judgment as res judicata that
is pending appeal he should ask for a continuance until the prior
case is decided. 61 In Robinson v. El Centro Grain Co. ,62 a California
court held that such a request is a good ground for continuance and
that the trial judge may, even on his own motion, continue the
second trial. 63 In Robinson, the trial court had refused to allow a
continuance pending the decision in a case involving similar issues.
The appellate court reversed and ordered the case to be retried so
that the effect of the now final judgment in the other case could be
considered. 64 Since the courts remain clogged and the parties in the
second suit are left waiting with an unsolved cause of action while
continuing to prepare for trial, a continuance is still not a perfect
solution.

As a solution to the harsh results of the rule, Louisiana allows
a second suit involving the same issues to. be dismissed as premature. 65

In Herman v. Blackman,66 the Louisiana court held that a judgment
from which an appeal is pending precludes any further action by the
court on the matters litigated and thus the sole remedy of an aggrieved
party is an appeal. 67 Applying this rule, a real estate vendor's suit
to rescind a sale was dismissed as premature, pending the vendor's
appeal from a judgment in favor of the vendee in the latter's earlier
action to eject the vendor from the premises. 6 Despite the attempt,

60. E.g., Caminetti v. Guaranty Union Life Ins. Co., 22 Cal. 2d 759, 141 P.2d 423
(1943); Solarana v. Indus. Elec., Inc., 50 Haw. 22, 428 P.2d 411 (1967); Mente & Co. v.
Anciens Establissements Verdier-Dufour & Cie, 177 La. 829, 149 So. 492 (1933); Boucher v.
Barsalou, 27 Mont. 99, 69 P. 555 (1902); Sherman v. Dilley, 3 Nev. 21 (1867); Lewis v.
Aubrey, 404 P.2d 1005 (Okla. 1965); Columbia Nat'l Bank v. Dunn, 207 Pa. 548, 56 A. 1087
(1904); Childs v. Dennis, 61 S.W. 1092 (Tenn. 1901); Young v. Hansen, 117 Utah 607, 218
P.2d 674 (1950); Riblet v. Ideal Cement Co., 57 Wash. 2d 619, 358 P.2d 975 (1961).

61. Robinson v. El Centro Grain Co., 133 Cal. App. 567, -, 24 P.2d 554, 556 (1933).
62. 133 Cal. App. 567, 24 P.2d 554 (1933).
63. Id. at __, 24 P.2d at 556.
64. Id.
65. Harvin v. Blackman, 112 La. 24, -, 36 So. 213, 215 (1904).
66. 112 La. 24, 36 So. at 213 (1904).
67. Id. at , 36 So. at 215.
68. Id. at , 36 So. at 215. Of course those circumstances only apply to suits existing

inside the same state. (For example, the state of Louisiana could not preclude a New York
court from passing judgment on the same issue.) See Mente & Co. v. Anciens Establissements
Verdier-Dufour & Cie, 177 La. 829, 149 So. 492 (1933).
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Louisiana's solution, as well as those attempted by other jurisdictions
following the minority view, are unsatisfactory.

II. TEXAS ADOPTS A NEW RULE: PENDENCY OF APPEAL DOES NOT

PREVENT RES JUDICATA

In November 1986, the Supreme Court of Texas, in Scurlock
Oil Co. v. Smithwick, 69 overruled Texas Trunk Railway Co. v.
Jackson 70 and 100 years of Texas precedent, and adopted the rule of
the federal courts7I and of the Restatement (Second) of Judgments,72

by holding that "a judgment is final for the purposes of issue and
claim preclusion despite the taking of an appeal unless what is called
an appeal actually consists of a trial de novo. ' '73

Scurlock was a wrongful death action brought as a result of a
van and truck collision in which two men were killed. 74 The Texas
Supreme Court was confronted with two issues: (1) the admissibility
of a "Mary Carter" agreement 75 from a prior suit which involved
the same defendants but different plaintiffs; and, (2) the collateral
estoppel or issue preclusion effect to be given to jury findings made
in the prior trial. 76 The Texas Supreme Court in overturning almost
100 years of case law stated:

In this age of complex litigation, with multiple suits often arising
from one occurrence, it ordinarily makes no sense to relitigate the
same issues between the same parties, with the possibility of
inconsistent results. Once litigated in a fair forum, that result
should be binding. Currently, with issue preclusion not effective
until all avenues of appeal have been exhausted, the victor in the
first suit has little incentive to go to trial in a subsequent suit,

69. 724 S.W.2d 1 (Tex. 1986).
70. 85 Tex. 605, 22 S.W. 1030 (1893), overruled by Scurlock Oil Co. v. Smithwick, 724

S.W.2d 1 (Tex. 1986).
71. 724 S.W.2d at 6.
72. Id.
73. Id..
74. Id. at 2.
75. A "Mary Carter" agreement is a settlement device used in multiparty litigation whereby

the plaintiff agrees to release his cause of action against a joint tortfeasor in return for the
settling tortfeasor's continued participation in the trial. The plaintiff also promises to pay the

settling tortfeasor a portion of any recovery received from non-settling tortfeasors. BLACK'S
LAW DICTIONARY 879 (5th ed. 1979). For an excellent discussion on this aspect of the case,
see Note, Admission into Evidence of a Mary Carter Agreement from a Prior Trial is Harmful
Error: Scurlock Oil Co. v. Smithwick, 18 TEx. TECH L. REv. 997 (1987).

76. Id. at 2.
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and the first suit loser has every reason to procrastinate on appeal.
Moreover, the waste of judicial time in relitigating already decided
issues is apparent. Our trial cou'rts are already overburdened with
cases requiring initial determination without having to also retry
questions already decided. Therefore, we now adopt the rule of
the Restatement (Second) of Judgments Section 13, and hold that
a judgment is final for the purposes of issue and claim preclusion
"despite the taking of an appeal unless what is called an appeal
actually consists of a trial de novo." We overrule Texas Trunk
Railway Co. v. Jackson and its progeny. 77

The United States Supreme Court decision most often cited for
the rule that res judicata is not defeated by a pending appeal is
Deposit Bank v. Frankfort.7 1 Although the opinion is confusing and
does not respond clearly to the questions presented, it has been
accepted as the leading case settling the preclusion problem. 79 Federal
circuits adopted this holding as early as 1912, holding that a judgment
pending appeal was res judicata. The Second Circuit specifically
noted that "[t]his fact [of appeal] does not suspend the operation of
the judgment as an estoppel. '

1
8 0 The established rule in federal courts

is that a final judgment retains all of its res judicata consequences
pending decision on appeal, except in the unusual situation in which
the appeal actually involves a full trial de novo. 1l The Restatement
(Second) of Judgments adopted the federal interpretation of the
requirement of finality in res judicata:

§ 13 Requirement of Finality
The rules of res judicata are applicable only when a final judgment
is rendered. However, for the purposes of issue preclusion (as
distinguished from merger and bar), "final judgment" includes
any prior adjudication of an issue in another action that is
determined to be sufficiently firm to be accorded conclusive
effect 82

Comment f of section 1383 recognizes that there have been differences
of opinion about what circumstances are required for a judgment to

77. Id. at 6.
78. 191 U.S. 499 (1903).
79. See 18 C. WRIGHT, A. MILLER & E. COOPER, FEDERAL PRACTICE & PROCEDURE:

JURISDICTION § 4433, at 308, n.8 (1981) [hereinafter C. WRIGHT].

80. Straus v. American Publishers' Ass'n, 201 F. 306, 310 (2d Cir. 1912), appeal dismissed,
235 U.S. 716 (1914).

81. If the appeal results in a trial de novo, the judgment is not considered final for res
judicata purposes. See RESTATEMENT (SECOND) OF JUDGMENTS § 13 (1980).

82. RESTATEMENT (SECOND) OF JUDGMENTS § 13 (1980).

83. Id. at comment f.
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be considered final for purposes of res judicata and then states that
"[tihe better view is that a judgment otherwise final remains so
despite the taking of an appeal unless what is called an appeal
actually consists of a trial de novo. '5 4

Although the new rule adopted in Texas is the better view
according to the Restatement (Second) of Judgments,85 it may also
result in some undesirable consequences. The drawback to this rule
is that although the judgment in the first suit may be incorrect and
subsequently reversed, before reversal, it may be admitted as evidence
in a second suit and thereby lead to another judgment from which
it may be impossible to obtain relief, notwithstanding such reversal.
The Texas Supreme Court recognized this problem but concluded
that "[diespite the manifest risks of resting preclusion on a judgment
that is being appealed, the alternative of retrying the common claims,
defenses, or issues is even worse." '8 6 Many other jurisdictions have
also adopted the federal/Restatement view that pendency of an appeal
does not affect preclusiveness. These jurisdictions include Alabama,
Arkansas, Illinios, Indiana, Iowa, Kansas, Michigan, Minnesota,
Mississippi, Missouri, Ohio, Oregon, and Rhode Island.87

III. IMPERFECTIONS OF NEW TEXAS RULE AND POSSIBLE SOLUTIONS

A. Problem: Subsequent Reversal of Judgment Upon Which
Second Judgment is Based

Although Texas has adopted the view of preclusion which states
that a final judgment retains all of its res judicata'value despite the

84. Id.
85. See id.
86. Scurlock Oil Co. v. Smithwick, 724 S.W.2d 1, 6 (Tex. 1986).
87. E.g., Corinth Bank & Trust Co. v. Lawler, 218 Ala. 83, 117 So. 620 (1928); Boynten

v. Chicago Mill & Lumber Co., 84 Ark. 203, 105 S.W. 77 (1907); Goldblatt Bros. v. Sixty-
Third & Halsted Realty Co., 342 111. App. 389, 96 N.E.2d 838 (1951); Daugherty v. Daugherty,
119 Ind. App. 180, 83 N.E.2d 485 (1949); Johnson v. Ward, 265 N.W.2d 746 (Iowa 1978);
Munn v. Gordon, 87 Kan. 519, 125 P. 7 (1912); City of Troy Bldg. Inspector v. Hershberger,
27 Mich. App. 123, 183 N.W.2d 430 (1970), appeal dismissed, 404 U.S. 804 (1971); Wilcox
Trux, Inc. v. Rosenberger, 169 Minn. 39, 209 N.W. 308 (1926); Mississippi Power & Light
Co. v. Town of Coldwater, 168 F. Supp. 463 (N.D. Miss. 1958) (applying Mississippi law);
Empire Trust Co. v. Hitchcock, 223 Mo. App. 581, 123 S.W.2d 565 (1939); Ashley v. Ashley,
118 Ohio App. 155, 193 N.E.2d 535 (1962); Jaloff v. United Auto Indem. Exch., 121 Or.
187, 253 P. 883 (1927); Perez v. Pawtucket Redevelopment Agency, l11 R.I. 327, 302 A.2d
785 (1973).
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pendency of an appeal, this rule may result in substantial difficulties.
The major problem occurs when a second judgment is based on the
preclusive effects of a first judgment which is subsequently reversed.
In some instances, the result has been so fatal that the second
judgment has become conclusive even though it rested solely on a
judgment that was later reversed. A classic illustration is Reed v.
Allen. 88 The Reed case began as a dispute over rentals derived from
a piece of property. 9 The trial court in the first action ruled that
Allen did not own the disputed property and thus was not entitled
to the money. 90 While appeal was pending from this judgment, the
prevailing party brought a second action of ejectment to recover
possession of the property on the basis of the preclusive effects of
the first judgment. 91 Allen conceded the first judgment, but requested
the court not to proceed until determination of his appeal. 92 The
court refused to stay the proceedings and granted plaintiff's requested
remedy based on the decision in the first action. 93 Allen, however,
failed to appeal this second judgment. 94 After the judgment in the
first action was reversed upon a determination that Allen did own
the property, Allen brought a third action to regain possession. 95 The
United States Supreme Court, suggesting that he should have pro-
tected himself by appealing the second action, ruled that Allen was
precluded by the judgment in the second action. 96 The result in Reed
has been termed by several commentators "inexcusable" because it
left the property in possession of the party whom the appellate court
had decided had no right to it. 97 Although this result could have
been avoided if the second judgment had been appealed, the judicial
system should have safeguards to avoid this deplorable result. 98

88. 286 U.S. 191 (1932).
89. Id. at 196.
90. Id.
91. Id.
92. Id. at 202.
93. Id. at 196.
94. Id.
95. Id. at 197.
96. See id. at 198.
97. lB J. MooRE, J. LUCAS & T. CURRIER, MooRE's FEDERAL PRACTICE 0.416[41, at

527 (2d ed. 1984) [hereinafter IB MooRE's].

98. An argument has been made that the "Safeguards" in the judicial system advocated
by the commentators was Allen's right to appeal the second action. Perhaps Allen's ultimate
safeguard was competent counsel diligently pursuing all means of relief.
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B. Avoiding the Problem

The unfortunate consequences which may occur if a judgment
is rendered on the basis of an earlier judgment which is then nullified
may be avoided. If the second action is being maintained in the same
jurisdiction as the first and is simply repetitious, the second action
may be dismissed or abated by the court on the basis of the defense
of "other action pending." 99 As a result of this solution, only one
action will be left and the problem will be dissolved altogether. In
Illinois, it is a well-settled rule that a pending action is grounds for
an abatement of a subsequent action between the same parties
concerning the same or similar subject matter.'0° In Willowbrook v.
La Salle National Bank,'0' the appellate court of Illinois held that
an appeal from a court order disconnecting a parcel of land from a
village could be considered a prior action pending within the abate-
ment doctrine requiring abatement of subsequent actions, especially
where the ordinance itself admits that its validity is entirely dependent
upon the outcome of an appeal pending in a prior case. 10 2 The
Willowbrook court stated the general proposition of the doctrine of
abatement as follows:

Where the paramount questions or issues are the same in both
actions, and the whole effect of the second action is attainable in
the first, the pendency of the first action is ground for abating
the second, and is not affected by the fact that the same questions
are raised in the first, or that the second action is not for the
whole matter embraced in the first, or that more facts are alleged
or more relief is asked in the first than is sought in the second. 03

This alternative has already been recognized in Texas courts.IIM
In Stein v. Lewisville Independent School District,05 the Fort Worth
Court of Civil Appeals held that the pendency of a taxpayer's appeal
from a judgment obtained by the city and school district in a suit

99. See RESTATEMENT (SECOND) OF JUDGMENTS § 16 comment b (1981) [hereinafter
JUDGMENTS § 16]; see also Ssmm.AN, HANDBOOK OF COMMON LAW PLEADING 390 n.19 (3d ed.
1923).

100. Willowbrook v. La Salle Nat'l Bank, 62 Il1. App. 2d 45, 210 N.E.2d 25 (1965).
101. Id., 210 N.E.2d 25.
102. Id. at __, 210 N.E.2d at 26-27.

103. Id. at , 210 N.E.2d at 27 (the court citing 1 C.J.S. Abatement and Revival §
46, p.76).

104. Stein v. Lewisville Indep. School Dist., 496 S.W.2d 737 (Tex. Civ. App.-Fort Worth
1973, mand. overr.).

105. Id.
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for delinquent ad valorem taxes and for foreclosure of tax liens was
sufficient grounds for abatement of taxpayer's subsequent suit in
equity.' °6 Although the remedy of abatement promotes stability of
decisions by disallowing a judgment based on a nullified judgment
to be rendered, it does not promote judicial economy, also a purpose
of res judicata, because it leaves the court system clogged with
pending cases.

If the second action is brought in a jurisdiction different from
the first action or there is no identity of claims but merely issues,
the court may grant a stay of the second trial until the appeal of
the first case is heard.107 The Fifth Circuit, in a Texas case, Ray v.
Hasley,10 8 exemplifies this option. The Ray court stated, "irrespective
of whether the judgment in the state court operated as res judicata
pending appeal, the federal court should take into consideration the
possibility of a reversal of that judgment and should mold its orders
and judgment so as to avoid any conflict of jurisdiction and to
accomplish substantial justice."' 9 The Fifth Circuit went on to
recognize that "the federal court may properly stay proceedings
before it until final termination of the proceedings in state court."' 10

Note that circumstances in each case vary and there may be a
compelling need for a speedy determination of the second action. If
there is a reasonable possibility that the appeal of the first action
will create res judicata effects that will preclude the necessity of the
second action, then a stay of the second action becomes very attrac-
tive."' However, if the second action contains -issues or claims which
must be tried regardless of the decision in the first action, a stay is
not as equitable." 2 Another problem with a stay of the second action
is the long delay that will result due to the extended period required
for the disposition of the appeal." 3 Thus, avoiding the problem by
a stay merely delays the second action. Such a stay will not always

106. Id. at 739.
107. See 18 C. WRIGHT, supra note 79, at 313; 1B MooRE's supra note 97, at 529 & n.11;

JUDGMENTS § 16 supra note 99, comment b.

108. 214 F.2d 366 (5th Cir. 1954).
109. Id. at 368.
110. Id.
111. 18 C. WRIGHT supra note 79, at 313.
112. Id.
113. See Comment, Res Judicata-Should it Apply to a Judgment Which is Being Ap-

pealed?, 33 U. CoLo. L. REV. 95 (1960).

1988]



TEXAS TECH LA W REVIEW

be granted and "in the larger interests of justice should not be." l"4

C. Solutions to the Problem

If a court refuses to dismiss or stay the second proceeding, or
if it is in the best interest of justice to press on to judgment, it
becomes apparent that the res judicata question must be answered.
There have been several solutions suggested as a potential cure to
the problem of subsequent reversal of a judgment upon which a
second judgment is based including automatic nullification of the
second decision." 5 Another solution which may be even more desir-
able is to include an express provision in the judgment for reopening
the second judgment." 6 Such a provision was included in the opinion
of United States v. Nysco Labs, Inc."7 In the Nysco opinion, the
court approved a judgment which enjoined interstate shipment of a
drug on the basis of the preclusion of an issue which was decided
in a prior action to seize the drug." 8 The court retained jurisdiction
"for the purpose of enforcing or modifying its decree""' 9 so the
parties could move for relief if the seizure judgment should be
reversed on appeal.2 0 This solution allows a court to review the
second decision and determine whether the judgment should be
reversed, affirmed, or relitigated. Thus, an automatic retrial will not
result unless it is necessary and an erroneous judgment will not be
allowed to stand as a consequence of the reversal of the first
judgment.

The proposition is universally recognized that relief from a
second judgment, if applied for properly, can and should be granted.''

114. lB MooRE's supra note 97, at 529. A larger problem may occur when the two actions

are filed in different states. Unlike the obliging federal court in Ray, state courts may not be
as receptive to a request for a stay pending the outcome of another states appeal determination,
particularly when the loser of the first action is a citizen of the second state and is seeking
relief from the first judgment.

115. See JUDGMENTS § 16 supra note 99, comment c.
116. See C. WRIGHT supra note 79 at 312 n.16.
117. 318 F.2d 817 (2d Cir. 1963).
118. Id. at 818.
119. Id.
120. Id.
121. See e.g., Gordon v. Hillman, 47 Cal. App. 571, 191 P. 62 (1920); Dunn v. Campbell,

146 Ga. 227, 91 S.E. 84 (1916); Gould v. Sternberg, 128 I1. 510, 21 N.E. 628 (1889); Sherwood
v. Greater Mammoth Vein Coal Co., 194 Iowa 439, 189 N.W. 793 (1922); Brokl v. Brokl,
133 Minn. 334, 158 N.W. 436 (1916); Chicago Herald Co. v. Bryan, 195 Mo. 590, 92 S.W.
906 (1906); Kudrna v. Ainsworth, 65 Neb. 711, 91 N.W. 711 (1902).
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Most courts adhere to the federal court's answer to the problem of
a judgment that rests on nothing more than a subsequently reversed
judgment. 2 2 If the second action is still pending appeal, the weight
of authority supports the view that the appellate court should take
judicial notice of the reversal of the judgment in the first action and
consequently reverse the second judgment. 13 This federal view is
founded upon the Supreme Court's decision in Butler v. Eaton.'2 4

The Court reviewed an appeal from a judgment that had been based
solely on the res judicata effects of a prior decision which had been
reversed.125 The Supreme Court in Butler reversed the judgment of
the circuit court, stating "[w]hy, then, should not we reverse the
judgment which we know of record has become erroneous, and save
the parties the delay and expense of taking ulterior proceedings in
the court below to effect the same object?' 1 26 Although reversal of
the second decision is the best procedure in handling the second
judgment while it is still pending appeal, there is some support for
the view that the second ruling should not be affected by the reversal
of the first judgment relied upon as preclusion, after the trial of the
second action. 127

On the other hand, when the second judgment is final, the
federal and Restatement rule is that a final judgment remains valid
despite the reversal or setting aside of the judgment upon which it
is based, s2 The federal rule was established in Reed v. Allen. 2 9

Despite this harsh rule, it has also been held that a suit in equity
may be maintained to acquire relief from the effects of a judgment
which is founded on a subsequently reversed decision. 130 Additionally,
the Restatement, 3' federal courts, 3 2 and other jurisdictions'33 as well,

122. See C. WRIGHT supra note 79 at 313.
123. JUDGMENTS supra note 98, § 16 comment c. This assumes that the second matter was

appealed unlike the unfortunate party action in Reed v. Allen, 286 U.S. 191 (1932). See supra
notes 88-98 and accompanying text.

124. 141 U.S. 240 (1891).
125. Id. at 244.
126. Id.
127. Bobb v. Taylor, 193 S.W. 800 (Mo. 1917).
128. Reed v. Allen, 286 U.S. 191 (1932); JUDGMENTS supra note 99, § 16 comment c.
129. 286 U.S. 191, 199 (1932).
130. McJilton v. Love, 13 Ill. 486 (1851); Howard v. Simmons, 25 La. Ann. 668 (1873).
131. See JUDGMENTS supra note 99, § 16 comment c.
132. Butler v.: Eaton, 141 U.S. 240, 243 (1891); Ballard v. Searls, 130 U.S. 50, 55 (1889).
133. E.g., Boynton v. Chicago Mill & Lumber Co., 84 Ark. 203, 105 S.W. 77, 79 (1907);
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have recognized appropriate methods to attack or vacate the second
erroneous judgment. Federal Rule of Civil Procedure 60(b)(5) 3 4 pro-
vides that on a motion made within a reasonable time, the court
may relieve a party from a final judgment for the reason that a
"prior judgment upon which it is based has been reversed or oth-
erwise vacated, or it is no longer equitable that judgment should
have prospective application.""' Federal Rule of Civil Procedure
60(b) further provides that "[tihis rule does not limit the power of
a court to entertain an independent action to relieve a party from a
judgment .... 11116 In Texas, a final judgment may only be vacated
by an equitable motion for new trial, a writ of error, or a bill of
review. An equitable motion for new trial is appropriate to set aside
a default judgment when the failure of the defendant to answer
before the judgment was "not intentional, or the result of conscious
indifference on his part, but was due to a mistake or accident...
." " Thus, an equitable motion for new trial would not be an
appropriate method to attack the second erroneous judgment. Neither
is a writ of error a feasible solution to vacate a judgment based on
an earlier judgment which has been reversed, since "[n]o party who
participates either in person or by his attorney in the actual trial of
the case in the trial court shall be entitled to review by the court of
appeals through means of writ of error."' 38 Additionally, a bill of
review is not a suitable alternative because its use requires an excuse

Bank of North Am. v. Wheeler, 28 Conn. 433, (1859); Gould v. Sternberg, 128 Ill. 510, 21
N.E. 628 (1889); Messing v. Faulkner, 83 Kan. 115, 109 P. 1001 (1910); Hawes v. Hathaway,
14 Mass. 233 (1817); Ellis v. McGovern, 153 App. Div. 26, 137 N.Y.S. 1029, 1032; Merchants
Ins. Co. v. DeWolf, 33 Pa. 45 (1859).

134. FED. R. Civ. P. 60(b)(5).
135. 7 J. LucAs & J. MooRE, MooSE's FEDERAL PRACilCE 60.26(3) at 60-246 & n.1 (2d

ed. 1987) which reads:
In Jackson v. Jackson (CA DC. 1960) 276 F.2d 501, the trial judge corrected a
support order to specify, as was originally intended, that child support be payable

only when the children were in the jurisdiction, and vacated an order for arrearages
based on a misunderstanding of the support order. This action was affirmed on
appeal, the court stating, "should the correction order . . . properly be construed
not to constitute a vacation of the judgment . . . because in substance it is only a
correction thereof, the principle of Rule 60(b)(5) would still apply and be available
under the 'any other reason' provision of Rule 60(b)(6) ....

Id.

136. FED. R. Crv. P. 60(b).
137. Craddock v. Sunshine Bus Lines, Inc., 134 Tex. 388, 393, 133 S.W.2d 124, 125 (Tex.

Comm'n App. 1939, opinion adopted).
138. TEX. R. App. P. 45(b).
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justifying the failure to make a meritorious defense at the original
trial based upon extrinsic fraud, accident, or wrongful act of the
opposite party. 39 Therefore, presently in Texas, there is not an
appropriate procedure to vacate the second erroneous judgment.
Texas could, however, adopt a rule similar to Federal Rule of Civil
Procedure 60(b)(5) as a remedy to vacate a judgment based on a
reversed decision.

An illustration of how the proposed rule could operate can be
seen in the Fifth Circuit's application of federal rule, 60(b)(5) in
Michigan Surety Co. v. Service Machinery Corp.'4° Michigan Surety
involved a judgment in a suit on an attachment bond.' 4' The suit
was commenced in a Florida circuit court by the attachment of two
barges belonging to the appellee.142 The appellant was the surety on
the attachment bond and was obligated to pay all costs and damages
if the attachment was wrongfully obtained. 43 Subsequently, the Flor-
ida lower court enjoined the attachment on motion of the appellee.'"
Then, the appellee sued the surety on the attachment bond for
damages resulting from breach of the condition of the bond. 45 The
federal court entered a judgment for the appellee in January of
1959.' 46 In June of 1959, the appellant filed a motion in which it
recited that the Florida appeals court had reversed the order of the
lower court and had dissolved the injunction. 47 The Fifth Circuit
reversed the lower court's judgment which was based on the reversed
state court judgment. 48 Reasoning that "[i]f the judgment of the
federal court is permitted to stand there will be a recovery permitted
upon a claim which was or, but for the judgment, would have been
extinguished on the day prior to the denial of a motion for new
trial",'149 the circuit determined it was its responsibility "to prevent
such a miscarriage of justice and the prevention of such inequitable

139. Alexander v. Hagedorn, 148 Tex. 565, 568-69, 226 S.W.2d 996, 998 (1950).
140. 277 F.2d 531 (5th Cir. 1960).
141. Id. at 531.
142. Id.
143. Id.
144. Id.
145. Id.
146. Id.
147. Id.
148. Id. at 532.
149. Id. at 533.
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results was one of the purposes of the adoption of [Rule 60(b)(5)]."150
The Fifth Circuit further stated, "[rjule 60(b) is to be liberally
construed and applied to carry out the purpose of avoiding, where
relief is promptly sought and no prejudice is shown." 15 '

One important caveat about the federal rule, which should also
apply to the proposed Texas rule, is that this ground is "limited to
cases in which the present judgment is based on the prior judgment
in the sense of res judicata or collateral estoppel. It does not apply
merely because a case relied on as precedent has since been re-
versed."

152

D. Additional Problem: Res Judicata Effect of the Second
Judgment

An additional problem arises if the second judgment, one which
is based on a reversed judgment, is allowed to stand. This problem
concerns the question of the appropriate res judicata effect that the
second judgment should have in a later suit. There seems to be a
conflict of authority on this issue.' The United States Supreme
Court in Deposit Bank v. Frankfort, 5 4 held that the reasons for the
second judgment are immaterial and that while it remains in force,
it must be treated as an adjudication of the matters in issue., As
justification for this rule, the court in Reed v. Allen' 6 declared that
the mischief which would follow the establishment of a precendent
for disregarding the doctrine of res judicata would be greater than
the benefit which would result from relieving some cases of individual
hardship. 5 7 Contrarily, a Pennsylvania court held in Buchanan v.

150. Id.
151. Id.
152. Marshall v. Board of Educ., 575 F.2d 417, 424 (3d Cir. 1978) (citing I1 C. WRIGHT,

supra note 79 § 2863, at 204).
153. Compare Deposit Bank v. Frankfort, 191 U.S. 499 (1903); Gould v. Sternburg, 128

I1. 510, 21 N.E. 628 (1889) and State v. Tillotson, 85 Kan. 577, 117 P. 1030 (1911) (allowing
the second judgment to have res judicata effects) with Brennan v. Berlin Iron Bridge Co., 73
Conn. 412, 47 A. 668 (1900); Messing v. Faulkner, 83 Kan. 115, 109 P. 1001 (1910) and
Buchanan v. Banks, 203 Pa. 599, 53 A. 500 (1902) (refusing to allow the second judgment to
have res judicata effects).

154. 191 U.S. 499 (1903).
155. Id. at 512.
156. 286 U.S. 191 (1932).
157. Id. at 199.
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Banks5' that where a judgment which ,has been successfully pleaded
as res judicata is subsequently reversed or vacated, the judgment in
the second action cannot thereafter be successfully relied upon as res
judicata.' 59 This second rule seems to be the better view because if
subsequent cases are based on a perpetuating judgment, erroneous
rulings will continue to be rendered due to the single mistake of a
trial court.

IV. POST SCRIPT

The question of when a judgment becomes final for res judicata
purposes has irritated the courts for years. The reason behind this
problem is that both the rule that the preclusiveness of a judgment
is affected by the pendency of an appeal and the rule that it is not,
have unfortunate consequences.

Until 1986, Texas followed the rule that the pendency of an
appeal deprived a judgment of its res judicata value. By not allowing
the first judgment to be used preclusively, the door was left wide
open for conflicting results. Another disadvantage to this rule was
the waste of judicial time in relitigating issues which had previously
been decided in adversarial proceedings. The primary objection to
the non-preclusiveness rule, however, was that it enables one against
whom a judgment is entered to avoid its force for a considerable
period of time merely by taking an appeal. Due to these problems
the Texas Supreme Court changed the Texas rule.

The new rule in Texas is that a judgment is final for the purposes
of issue and claim preclusion despite the taking of an appeal, unless
what is called an appeal actually consists of a trial de novo.' 6

0

Although this rule seems to be favored by a majority of jurisdic-
tions,' 6' it also can produce some inequitable results. The major
problem with the new rule is the effect of a judgment which is based
upon the preclusive effects of a previously reversed judgment. Some

158. 203 Pa. 599, 53 A. 500 (1902) (it appeared that a judgment entered, under an amicable
action and confession had been held to be res judicata in a subsequent action of ejectment
between the same parties, and it was held that, on opening the first judgment, the judgment
in the subsequent action of ejectment could not be successfully pleaded as an estoppel to a
recovery therein).

159. Id.
160. 724 S.W.2d at 6.
161. See supra note 87.
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jurisdictions have attempted to avoid the problem by abating, dis-
missing, or staying the second action. Other jurisdictions have con-
fronted the problem head on by including an express provision for
reopening the second judgment in the event of a reversal of the
first. 162 Still other courts have reversed the second action if it was

still pending appeal or have allowed it to stand if an appeal was no
longer pending. The best solution is to adopt a rule similar to the
Federal Rule of Civil Procedure 60(b)(5).

Another problem with the new Texas rule is the res judicata
effect of the second judgment, based on a reversed prior judgment,
in a subsequent action. Some courts have allowed the second action
to be used preclusively, while other courts have not. 63

Texas has adopted the better view that a judgment is final for
the purposes of issue and claim preclusion despite the taking of an
appeal unless what is called an appeal consists of a trial de novo.
Clearly this rule is not perfect and, like the old rule, may produce
unfortunate consequences which the Texas courts will have to resolve
in a manner which will best serve justice under the Texas judicial
system.

Ronald J. Hoyl

162. See supra notes 115-19 and accompanying text.

163. See supra notes 139-45 and accompanying text.
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