
POLICING THE BORROWER: DEBTOR
MISCONDUCT CREATES NEW DUTIES FOR

SECURED LENDERS
Recent decisions in the federal courts have increased the need

for secured lenders to keep close watch on the activities of their
borrowers.' Two federal courts have interpreted federal environmental
regulations to hold lenders liable for environmental hazards created
by their borrowers. 2 More recently, the United States Supreme Court
held that the Fair Labor Standards Act prohibited a lender from
selling in interstate commerce foreclosed inventory, manufactured by
workers who had not been paid at the time the company shut down.3

As a part of the growing case law in the area of lender liability, the
importance of these new decisions may be seen, first, in their con-
tribution to a possible judicial trend toward increased lender respon-
sibility and, second, as a reminder to banks and other lending
institutions that still undiscovered liability may be hidden among
other federal statutes and regulations.

While the common law and certain statutes establish liability for
specific wrongful actions by creditors in their relationships with
debtors, 4 these recent federal court decisions have the effect of

1. For the purposes of this comment, the terms "lender" and "creditor" will be used
interchangeably. Likewise, the terms "borrower" and "debtor" will be used interchangeably.
The author recognizes the distinction between the terms and believes such distinction to be
immaterial to this discussion. The text will refer to sections of the Fair Labor Standards Act
of 1938 (FLSA) by the original section numbers. The parallel provisions in title 29 of the
United States Code will generally be used in the footnotes and may be derived by adding 200
to the Act section number (for example, FLSA § 14 = 29 U.S.C. § 214; FLSA § 15 = 29
U.S.C. § 215).

2. United States v. Maryland Bank & Trust Co., 632 F.* Supp. 573 (D. Md. 1986);
United States v. Mirabile, 15 Envtl. L. Rep. (Envtl. L. Inst.) 20,992 (E.D. Pa. Sept. 4, 1985).

3. Citicorp Indus. Credit, Inc. v. Brock, 483 U.S. - , 107 S. Ct. 2694, 97 L. Ed. 2d
23 (1987).

4. This article will be limited to problems under federal law arising from initial misconduct
of the borrower. For recent articles discussing liability arising from lenders' actions, see Note,
Equitable Subordination and Analogous Theories of Lender Liability Toward a New Model
of Control, 65 TEx. L. REV. 801 (1987) (discussion of vicarious lender liability through lender's
excessive control of the debtor); Bahls, Termination of Credit for the Farm or Ranch: Theories
of Lender Liability, 48 MONT. L. REV. 213 (1987) (overview of statutory and common law
theories and analysis of special problems in farm and ranch failures); Ebke & Griffin, Lender
Liability to Debtors: Toward a Conceptual Framework, 40 Sw. L.J. 775 (1986) (lender liability
in common law tort arising out of control relationship with borrower) [hereinafter Ebke &
Griffin].
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creating a responsibility in the lender to either police the activities
of the debtor, or suffer the damage caused by the borrower's
wrongdoing. A lender, for example, who secures a loan to a manu-
facturer with its produced goods inventory would now be advised to
closely inspect the debtor's payroll practices and records to assure
that no violation of the Fair Labor Standards Act exists to impair
the lender's right upon foreclosure to sell that inventory in interstate
commerce.' Likewise, lenders holding mortgages on open land wishing
to protect themselves from an EPA cleanup may need to conduct
periodic tests to make sure the land is not contaminated with haz-
ardous waste. 6 The problem with this increased duty is clear. Lenders
should be in the business of lending and not of enforcing government
regulations. This comment will examine the nature and effect of
these new responsibilities which result solely from the misconduct of
the borrower.

I. THE FAiR LABOR STANDARDS ACT & "HOT GOODS"

A recent United States Supreme Court decision gave an expansive
application of a federal labor statute in extending a commercial
lender's responsibilty for certain misbehavior of its borrower. In
Citicorp Industrial Credit, Inc. v. Brock,7 the Supreme Court resolved
a conflict among the federal circuit courts by holding that a secured
creditor may not sell in interstate commerce foreclosed inventory
produced in violation of the Fair Labor Standards Act of 1938
(FLSA).8 This decision has the effect of penalizing the lender for the
wrongdoings of the borrower. More disheartening to the lender is
the possibility that this case is part of a trend by the courts to extend
responsibility to the. lender to police the borrower's use of secured
property and loan proceeds in order to preserve the collateral.

A. The Fair Labor Standards Act of 1938

Section 15(1) 9 of the FLSA makes it illegal, among other things,
for "any person" to sell in interstate commerce 0 goods produced in

5. See infra text accompanying notes 40-73 (discussion of Citicorp).
6. See infra note 237 and accompanying text.
7. 483 U.S. -, 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987).
8. 29 U.S.C. §§ 201-216, 217-219, 557 (1982).
9. Section 15(a) provides in pertinent part:
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violation of wage and hour provisions of the FLSA." Goods produced
in violation of such provisions are known (and will hereinafter be
referred to) as "hot goods.' ' 2 "Person" is defined by the Act to be
"an individual, partnership, association, corporation, business trust,
legal representative, or any organized group of persons." 3 The statute
does not make a distinction between those "person[s]" who actually
violated the FLSA provisions and those who may be prevented from
selling the goods. The plain language of the statute suggests, there-
fore, that a lender would come within the definition of "person"
and would, then, be subject to the section 15 prohibition. Section

[I]t shall be unlawful for any person-
(1) to transport, offer for transportation, ship, deliver, or sell in commerce, or to
ship, deliver, or sell with knowledge that shipment or delivery or sale thereof in
commerce is intended, any goods in the production of which any employee was
employed in violation of section 206 or section 207 of this title, or in violation of
any regulation or order of the Secretary issued under section 214 of this title ...

29 U.S.C. § 215(a)(1)(1982).
10. "Commerce" is defined at section 3. "As used in this Act ...(b) 'Commerce' means

trade, commerce, transportation, transmission, or communication among the several States or
between any State and any place outside thereof." 29 U.S.C. § 203 (1982). Congress clearly
has the power to regulate transactions which merely "affect" interstate commerce. See Wickard
v. Filburn, 317 U.S. Ill (1942). However, courts have rather narrowly limited the scope of
the section 3 definition of "commerce" to include only those transactions which actually occur
over state lines. Mitchell v. Rogers, 138 F. Supp. 214, 217 (D. Haw. 1956). The United States
Supreme Court described the legislative test as "not whether the employee's activities affect
or indirectly relate to interstate commerce but whether they are actually in or so closely related
to the movement of the [interstate] commerce as to be a part of it." McLeod v. Threlkeld,
319 U.S. 491, 497 (1942). An injunction under the Act would, then, work to stop only the
sale or shipment of hot goods actually transacted across state lines.

11. Section 6 provides in pertinent part:
(a) Every employer shall pay to each of his employees who in any workweek is

engaged in commerce or in the production of goods for commerce, or is employed
in an enterprise engaged in commerce or in the production of goods for commerce,
wages at the following rates:

(I) . . . not less than $3.35 an hour after December 31, 1980 ....
29 U.S.C. § 206 (1982). Section 7 provides in pertinent part:

[N]o employer shall employ any of his employees who in any workweek is engaged
in commerce or in the production of goods for commerce, or is employed in an
enterprise engaged in commerce or in the production of goods for commerce, for a
workweek longer than forty hours unless such employee receives compensation for
his employment in excess of the hours above specified at a rate not less than one
and one-half times the regular rate at which he is employed.

29 U.S.C. § 207 (1982). Section 15 additionally prohibits the interstate sale of goods produced
in violation of section 14. See supra note 9. Section 14 provides special wage rates for
"[Ilearners, apprentices, students, and handicapped workers." 29 U.S.C. § 214 (1982).

12. See 483 U.S. at __ , 107 S. Ct. at 2697, 97 L. Ed. 2d at 28-29.
13. 29 U.S.C. § 203(a) (1982).
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17 empowers the federal district courts to issue injunctions to restrain
violations of section 15.14

B. Cases Construing the "Hot Goods" Statute (Section 15)

1. Wirtz v. Powell Knitting Mills Co.

In Wirtz v. Powell Knitting Mills Co.,' 5 the United States Court
of Appeals for the Second Circuit found that the policy of section
15 of the FLSA' 6 was to "prevent adverse competitive effects on
those who comply with the Act."' 7 In apparently the first case to
address the question of whether the sale of "hot goods" pursuant
to foreclosure violates section 15,18 the court held that the extension
of the prohibition to a creditor foreclosing on "hot goods" pursuant
to a security interest in inventory was not within the scope of that
policy. 19

The creditor, Meinhard, entered a financing agreement with
Powell, a manufacturer of sweaters, under which Meinhard advanced
funds secured by inventory to be produced.20 Upon Powell's default,
Meinhard foreclosed on the inventory, some of which had been
produced during a period for which wages had never been paid. 2'

This suit was brought by the Secretary of Labor to prevent the sale
of what he considered "hot goods." ' 22

14. 29 U.S.C. § 217 (1982). The courts have broad equitable discretion in "fashioning"
relief according to the facts of the case. See Triple "AAA" Co. v. Wirtz, 378 F.2d 884, 887
(10th Cir.), cert. denied, 389 U.S. 959 (1967) (upholding a district court's injunction covering
both past and future FLSA violations); Bledsoe v. Wirtz, 384 F.2d 767, 771-72 (10th Cir.
1967) (within discretion of district court to enjoin future violations); Wirtz v. B.B. Saxon Co.,
365 F.2d 457, 462 (5th Cir. 1966) ("There can be no question that the issuance of an injunction
is a matter within the sound discretion of the trial judge."). But see Donovan v. Grantham,
690 F.2d 453, 456 (5th Cir. 1982) ("While a restitutionary injunction need not issue as a
matter of course upon a finding of past wages due, the district court's discretion to deny the
injunction where it makes such a finding is severely limited and must be exercised with an eye
to the purposes of the Act.").

15. 360 F.2d 730 (2d Cir. 1966).
16. 29 U.S.C. § 215 (1982).
17. 360 F.2d at 733.

18. Petition for Certiorari, Brief for Petitioner at 11-13, Citicorp Industrial Credit Corp.
v. Brock, 483 U.S. -, 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987) (No. 86-88) [hereinafter

Petitioner's Brief].
19. 360 F.2d at 733.

20. Id. at 732.

21. Id.

22. Id.
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Examining the purpose of the Act, the Second Circuit noted
both the prophylactic and the enforcement functions of the section
15 prohibition 23 and held that neither policy was served by denying
Meinhard the freedom to sell the foreclosed property. 2 The court
placed emphasis on the effect that such a prohibition would have on
a lender in its relationship with the debtor. In a case such as this,
where the creditor had little or no control over the borrower's
behavior (over either the nonpayment of wages or the use of the
proceeds),25 the court argued that the characteristic common to both
policies, that is, preventing manufacturers from engaging in illegal
labor practices, would not be directly averted by punishing the
lender.

2 6

In dicta, the court warned that a restraint on the sale of the
goods in order to pay employees from the proceeds could be con-
strued as giving a priority over secured creditors. 27 In considering the
effect of such a restraint on goods in bankruptcy, the court said this
"comes close to giving [employees' wage claims] a priority over
secured creditors contrary to the scheme of the Bankruptcy Act." '2

Two courts since Powell Knitting have followed the reasoning
of the Second Circuit in allowing the foreclosure, purchase, and sale
of inventory produced by unpaid employees. The United States Court
of Appeals for the Fourth Circuit, in Shultz v. Factors2 9 found that
even though there was an admitted violation of the wage laws, the

23. See infra note 115 and accompanying text.
24. 360 F.2d at 733.
25. Id. Meinhard had advanced the funds about seven months before Powell closed down.

The court, in arguing that the lender should not be forced to pay the employees' wages, noted
that the lender "already provided Powell with cash, part of which went for wages that had
already been paid." Id.

26. The court stated:
Since Meinhard is not giving present consideration, it can neither force Powell to

make payment nor withhold wages from its payment and pay the wage earners itself
.... Since the only reason to give effect to [section 15] would be to force Meinhard
to pay the wages, [section 15] ought not apply to it, in a backhanded way of
attacking its secured position.

Id. at 733.
27. Id.
28. Id. Some state statutes provide for employees' liens on items owned by the debtor

company. See, e.g., TEX. PROP. CODE ANN. § 58.001-58.009 (Vernon 1984). In Texas, the lien
would cover "[elach thing of value owned by or in the possession or control of the employer's
agent, receiver, or trustee ...." (if created in whole or part by the lien claimant's work).
Id. § 58.003; see infra note 103.

29. 65 Lab. Cas. (CCH) 32,487 (4th Cir. 1971).
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"hot goods" provision of the FLSA "does not reach a creditor who
has taken the contraband or 'hot' goods by valid process." 30 In
Dunlop v. Sportsmaster, Inc.," the United States District Court for
the Eastern District of Tennessee cited Powell Knitting in holding
that a lender was not subject to being enjoined from disposing of
the collateral pursuant to section 17 of the Act.12

A close examination of the facts in Powell reveals a possible
danger even to the sale or transportation of goods manufactured in
compliance with the FLSA. Since section 15 only prohibits the sale
of "hot goods," 3 3 a "person" should be able to sell in interstate
commerce those foreclosed goods produced by employees who were
being paid at the time the goods were produced. The statement of
facts in the Powell opinion seems to indicate that the Secretary of
Labor might have been seeking to enjoin some goods which were
not produced in violation of the FLSA.14 Although the court decided
the case based on statutory interpretation, it is logical to assume that
if, indeed, such an injunction were sought, the case could have been
dismissed by a finding that some of the sweaters foreclosed on were
not "hot goods." 35

But the United States District Court for the Western District of
Tennessee, in Dunlop v. Sportsmaster,3 6 noted in dicta that one

30. Id. 44,732.
31. 77 Lab. Cas. (CCH) 33,293 (E.D. Tenn. 1975).
32. Id. Even if the sale of the goods could be enjoined, the court held that injunctive

relief would not be proper as the Secretary, Dunlop, had not presented sufficient evidence to
prove that any of the inventory on hand was actually produced in violation of the law or
whether all the "hot" goods had already been sold. Id. The United States Court of Appeals
for the Fifth Circuit held, in Donovan v. Grantham, 690 F.2d 453, 456 (5th Cir. 1982), that
the first purpose of injunctive action under section 17 of the FLSA is "the compensation of
the employees for their losses .... " See supra note 14. Accord Donovan v. Brown Equip.
& Serv. Tools, 666 F.2d 148, 156 (5th Cir. 1982) ("A restitutionary action under section 17
is intended to accomplish several purposes. First, and most obviously, it is intended to
compensate the affected employees for the losses they sustained as a result of the wrongful
withholding of their wages."); Hodgson v. American Can Co., 440 F.2d 916, 922 (8th Cir.
1971). In Hodgson, the Eighth Circuit also held that the employees whose wages were unlawfully
withheld were entitled to interest on the money due. Id. These cases might lend support to
the use of an injunction by a district court (a court of equity), preventing the sale or shipment
of goods, even though those goods were produced in conformity with the FLSA, for the
purpose of compensating employees whose wages have not been paid. See supra note 14.

33. 29 U.S.C. § 215(a) (1982); see supra note 9.
34. 360 F.2d at 732-33 ("Meinhard foreclosed on its security, and the Secretary brought

this action to prevent sale of the sweaters, some of which evidently were produced during the
time when wages were not paid.") (emphasis added).

35. See supra note 32.
36. 77 Lab. Cas. (CCH) 33,293 (E.D. Tenn 1975).
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reason why the Secretary of Labor, in that case, could not be granted
an injunction against the sale of "hot goods" was because of "the
inadequacy of the evidence to reflect whether any of the goods
manufactured in violation of the wage and hour laws remain in the
inventory sought to be enjoined or whether all remaining inventory
has been produced in compliance with the law." '3 7 The clear impli-
cation is that if any of the "hot goods" remained in the inventory
sought to be enjoined, even though some had been produced in
compliance with the law, the court would have considered granting
the injunction on the whole. Despite the broad powers given the
district courts in equity, a court's allowance of an injunction under
these facts would appear to be in direct conflict with the plain
language of section 17 which covers only goods produced in violation
of the FLSA.3 s Such action, however, is not inconceivable, consid-
ering that it has been held that a primary purpose of injunctive
action under the FLSA is to "compensat[e] employees for their
losses. "39

It is hard to believe that a court would not eventually release
goods upon a showing that the goods were not "hot." One could
conceive, however, of situations in which even the temporary restraint
of time-sensitive inventory, such as fresh produce, might decrease
the value of the goods and, consequently, the lender's security
interest.

2. Citicorp Industrial Credit, Inc. v. Brock

The United State Supreme Court, in Citicorp Industrial Credit,
Inc. v. Brock,40 overturned the precedent set by Powell Knittingl in
holding that a secured creditor was a "person" within the meaning
of section 15 of the FLSA and, therefore, could not receive the
proceeds of "hot" inventory. 42 Taken on certiorari to the United
States Circuit Court of Appeals for the Sixth Circuit, 43 the Supreme
Court agreed with both the federal district courts and the Sixth
Circuit that it was within the policy of the FLSA to prevent an

37. Id. 47,136 (emphasis added).
38. See supra note 14 and accompanying text (cases interpreting court's injunctive power).
39. Donovan v. Grantham, 690 F.2d 453, 456 (5th Cir. 1982); see infra note 116.
40. 483 U.S. __, 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987).
41. Wirtz v. Powell Knitting Mills Co., 360 F.2d 730 (2d Cir. 1966).
42. 483 U.S. at __ , 107 S. Ct. at 2698-2702, 97 L. Ed. 2d at 29-34.
43. Brock v. Ely Group, Inc., 788 F.2d 1200 (6th Cir. 1986).
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innocent creditor from selling foreclosed goods produced by unpaid
workers in any situation."

In 1983, Citicorp Industrial Credit, Inc. (hereinafter "Citicorp")
entered into a "zero balance" financing agreement with Ely Group,
Inc. (hereinafter "Ely") to provide the manufacturing company with
working capital.45 Ely gave Citicorp a security interest in inventory
and receivables to secure the loan.46 In the contract, Ely agreed to
provide Citicorp with information concerning the schedule of inven-
tory and the general financial health of the borrower.4 7 Ely's sales
began to drop in 1984 and the company discontinued sending infor-
mation to Citicorp in January of 1985.48 Citicorp stopped advancing
money to Ely on February 8, 1986 and demanded payment on the
balance of funds previously advanced.4 9 The lender took possession
of the finished goods inventory when Ely closed a week and a half
later.5 0 Ely employees did not receive wages for three weeks of work
immediately preceding the company's shut down."

The Department of Labor determined that Ely's failure to pay
its employees was a violation of sections 206 and 207 of the FLSA 2

and that the goods held by Citicorp were "hot goods."" Upon
learning that Citicorp intended to transport the goods in interstate
commerce, the Government filed suit in two federal district courts
to enjoin their shipment.5 4 Both district courts granted injunctions,"
and Citicorp appealed the decisions to the United States Court of
Appeals for the Sixth Circuit.5 6 The Sixth Circuit upheld the

44. 483 U.S. at __ 107 S. Ct. at 2702, 97 L. Ed. 2d at 34.
45. 788 F.2d at 1201. Under a "zero balance" financing arrangement, the lender loans

money daily to cover the borrower's expenditures. Id. at 1201 n.1.
46. 483 U.S. at __ , 107 S. Ct. at 2696, 97 L. Ed. 2d at 27.
47. Id. at -, 107 S. Ct. at 2696, 97 L. Ed. 2d at 27.
48. Id. at __ 107 S. Ct. at 2696, 97 L. Ed. 2d at 27-28.
49. Id. at - 107 S. Ct. at 2696-97, 97 L. Ed. 2d at 28.
50. Id. at __ 107 S. Ct. at 2697, 97 L. Ed. 2d at 28.
51. Id. at - 107 S. Ct. at 2697, 97 L. Ed. 2d at 28.
52. 29 U.S.C. §§ 206, 207 (1982). For pertinent text, see supra note 11.
53. 483 U.S. at - 107 S. Ct. at 2697, 97 L. Ed. 2d at 28.
54. Id. at __ 107 S. Ct. at 2697, 97 L. Ed. 2d at 28; see Donovan v. Rockford Textile

Mills, 608 F. Supp. 215 (E.D. Tenn. 1985); Ford v. Ely Group, Inc., 621 F. Supp. 22 (W.D.
Tenn. 1985). The action for an injunction in the second court followed the refusal of the first

court to issue a temporary restraining order. 483 U.S. at -, 107 S. Ct. at 2697, 97 L. Ed.
2d at 28.

55. 608 F. Supp. at 217-18; 621 F. Supp. at 27.
56. Brock v. Ely Group, Inc., 788 F.2d 1200 (6th Cir. 1986).
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injunction" and the lender appealed to the United States Supreme
Court. 58

In holding that Citicorp was subject to an injunction under
section 15(a)(1), Justice Marshall, writing for the Supreme Court,
relied heavily upon the "plain meaning" of the statutory term
"person." 5 9 When asked by Citicorp to "look beyond the plain
language of the statute," 6 the Court examined the policy behind the
statute. 61 The Court cited section 2(a) in support of its decision that
the legislation was intended to "eliminate the competitive advantage
enjoyed by goods produced under substandard conditions. ' 62 The
Court determined that application of the section 15(a)(1) prohibition
to secured creditors promoted this goal.63

Quoting the district court for the Western District," the Supreme
Court expressed concern that lenders would take undue advantage
of any special exemption.65 Lenders, the Court argued, might over-
extend credit to manufacturers whom they knew were in financial
trouble to obtain cheap goods upon foreclosure." In response to
Citicorp's argument that the application of section 15(a)(1) would
impose an unlawful lien on the goods, 67 the Supreme Court stated
that "[Citicorp] still owns the goods, subject only to the 'hot goods'
provision, which prevents it from placing them in interstate com-

57. Id. at 1206.
58. Citicorp Indus. Credit v. Brock, 483 U.S. __ , 107 S. Ct. 2694, 97 L. Ed. 2d 23

(1987).
59. Id. at __, 107 S. Ct. at 2698-99, 2701, 97 L. Ed. 2d at 29-30, 33.
60. Id. at __, 107 S. Ct. at 2700, 97 L. Ed. 2d at 31-32. The Supreme Court, in

Church of the Holy Trinity v. United States, 143 U.S. 457, 459 (1892), recognized that "[i]t
is a familiar rule, that a thing may be within the letter of the statute and yet not within the
statute, because not within its spirit, nor within the intention of its makers." Id. Citicorp
invoked this language in requesting the court to look beyond the plain meaning of the Act
and, instead, examine the policy of the statute.

61. 483 U.S. at __, 107 S. Ct. at 2700-01, 97 L. Ed. 2d at 31-33.
62. Id. at __, 107 S. Ct. at 2700, 97 L. Ed. 2d at 32; see infra note 112 (text of

section 2).
63. 483 U.S. at __ , 107 S. Ct. at 2700, 97 L. Ed. 2d at 32.
64. See Ford v. Ely Group, Inc., 621 F. Supp. 22, 26 (W.D. Tenn. 1985).
65. 483 U.S. at __ , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33.
66. Id. at -, 107 S. Ct. at 2701, 97 L. Ed. 2d at 33. This was a principal policy

argument of both the Supreme Court and the district court. See Ford, 621 F. Supp. at 26.
67. The possibility of a change in priorities in bankruptcy was recognized by the court in

Wirtz v. Powell Knitting Mills Co., 360 F.2d 730, 733 (2d Cir. 1966); see supra text
accompanying notes 27, 28.
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merce." '6s The Court then compared the "hot goods" of section 15
to other goods, such as adulterated foods and drugs, to which
Congress has attached similar restrictions. 69 If the goods had been,
for example, "fabrics that failed to meet federal flammability stan-
dards . . . surely [Citicorp] could not argue that it had a right to
sell the inventory merely by virtue of its status as a secured credi-
tor."' 70 In this case, however, the "taint" of the tainted goods could
be removed by the payment of the wages. 7

1

Justice Stevens, in dissent, argued that although the statute was
enacted during the Great Depression when business failures were
common, nothing in the legislative history of the Act suggested that
the Act was intended to provide a means by which employees might
recover unpaid wages upon the insolvency of their employer. 72 "The
concern of the statute was for the ongoing business with its continuing
impact on both the labor market and the commercial market. ' 73

68. 483 U.S. at , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33. The Sixth Circuit made a
similar response in the same case: "Our holding does not change the priorities .... Citicorp
,owns' the goods. The 'hot goods' provision merely prevents Citicorp from shipping, delivering,
or selling the goods in interstate commerce." Brock v. Ely Group, Inc., 788 F.2d at 1205.
The Supreme Court stated that the purpose of enjoining the transportation of the inventory
was not to force payment of the wages, but "to keep [the] tainted goods from entering the
channels of interstate commerce." 483 U.S. at __ , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33
(citing Ford v. Ely Group, Inc., 621 F. Supp. 22, 25-26 (W.D. Tenn. 1985)).

69. 483 U.S. at __ , 107 S. Ct. at 2701-02, 97 L. Ed. 2d at 33-34. "In numerous other
statutes, Congress has exercised its authority under the Commerce Clause to exclude from
interstate commerce goods which, for a variety of reasons, it considers harmful. Like the
FLSA, these regulatory measures bar goods not produced in conformity with specified standards
from the channels of commerce." Id. at __ , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33-34.

70. Id. at __, 107 S. Ct. at 2702, 97 L. Ed. 2d at 34.
71. The lender would have been required to pay the wages of each employee "who in

any workweek is engaged in commerce or in the production of goods for commerce, or is
employed in an enterprise engaged in commerce or in the production of goods for commerce
.... " 29 U.S.C. §§ 206, 207 (1982). Because the court assumed that Ely was engaged in
"interstate commerce," the section 6 and 7 violations would probably require payment of Ely
Company wages at all levels. See Annotation, What Employees are Engaged in Interstate
Commerce, or in the Production of Goods for Interstate Commerce, Within the Fair Labor
Standards Act, 87 L. Ed. 2d 87, 88 (1943). Both the District Court for the Eastern District
of Tennessee and the Sixth Circuit Court of Appeals allowed the sale of the goods provided
the proceeds were paid into an interest-bearing account for the purpose of paying the back-
wages. 483 U.S. at __ n.2, 107 S. Ct. at 2697-98 n.2, 97 L. Ed. 2d at 29 n.2. The Supreme
Court noted that the payment of these wages would "cure the employer's violation of the
FLSA." Id. at -, 107 S. Ct. at 2701, 97 L. Ed. 2d at 33.

72. 483 U.S. at -, 107 S. Ct. at 2702, 97 L. Ed. 2d at 34 (Stevens, J., dissenting).
73. Id. at n.1, 107 S. Ct. at 2702 n.l., 97 L. Ed. 2d at 35 n.l (Stevens, J., dissenting).
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3. Common Considerations in Powell and Citicorp

Close analysis of the policy arguments by the courts in PowelP4

and Citicorp75 reveals a common thread between the two decisions.
Language used by the courts in each case suggests that their holdings
may have been based in part on the ability of the lender to use its
financial position to pressure the borrower into compliance with the
FLSA. Although the Supreme Court in Citicorp employed a plain
meaning interpretation for the section 15 term "any person" to
include all secured lenders, the Court gave several policy reasons
which may be important in trying to determine how lenders will be
treated in the future under other statutes.16

The Powell court's exclusion of secured lenders from the section
15 prohibitions was limited to "the creditor who advances funds long
before the default in wages, and who merely forecloses his lien
....- This was because the lender, after such a long period of
time, was no longer able to "force [the borrower] to make payment
nor withhold wages from its payment and pay the wage earners
itself." 8 In other words, the court said that the ability to police the
borrower expired when the loan proceeds had been advanced-the
lender lost its "club." Under this court's analysis, had the lender
been in a position to insist upon compliance by refusing to advance
funds, the lender might have been held to come within the statute.

Although the opposite result was reached in Citicorp, portions
of the Supreme Court's analysis were similar to the Second Circuit's
decision. After the court decided that the lender came within the
plain meaning of the statute, it generalized that "[slecured creditors
often monitor closely the operations of employer-borrowers, as pe-
titioner did in this case. They may be in a position to insist on
compliance with the FLSA's minimum wage and overtime require-
ments." ,79 The Court gave no specific example of what sort of pressure
the lender may or should use to "insist" on a borrower's compliance

74. Wirtz v. Powell Knitting Mills Co., 360 F.2d 730 (2d Cir. 1966).
75. Citicorp Indus. Credit, Inc. v. Brock, 483 U.S. -, 107 S. Ct. 2694, 97 L. Ed. 2d

23 (1987).
76. See id. at , 107 S. Ct. at 2699, 97 L. Ed. 2d at 30 (interpreting the definitions

section (§ 3) of the Act, the court stated that "[als a corporate entity, petitioner clearly falls
within the plain language of [29 U.S.C. § 203(a)].").

77. 360 F.2d at 733 (emphasis added).
78. Id.
79. 483 U.S. at __ , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33.
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with the Act, but it seems to suggest that the lender, Citicorp, was
in such a position.80 Citicorp was directly funding the payroll against
its security interest in the inventory and "knew . . . that when its
funding [to the borrower] ceased, [the borrower] would be unable to
meet its payroll obligations."'" The implication, then, is that Citicorp
was in a position "to insist on compliance" with the FLSA stan-
dards. s2

Given only these policy arguments, one might conclude that a
common rule in both cases is that a secured lender who is in a
position to either insist on the borrower's compliance with the wage
requirements of the FLSA or is in a position to pay the wages itself,
will be responsible for satisfaction of unpaid wages before it may
sell its secured collateral in commerce. Although it seems clear that
under the plain meaning interpretation of the "hot goods" provision
in Citicorp all lenders are now included in the section 15 prohibition,
the common considerations of the two decisions may be important
in determining how the courts will decide other issues arising out of
the lender/borrower relationship. Some problems arise, however,
when applying this rule to other situations. First, no clear examples
are given by either of the courts of exactly how a lender may "insist
on compliance." In Powell, the court merely concluded that a lender
who had previously advanced loan proceeds and "is not giving present
consideration" could not "force" the payment of wages or withhold
loan proceeds to "pay the wage earners itself."'8 3 The inference is
that a lender, such as Citicorp, who advances funds on a continuous
basis or finances a payroll would have the power to force or effect
compliance by withholding loan proceeds and would, therefore, come
within the section 15 prohibition.84 However, no reason is given by
either court as to why this lender deserves different treatment from
the more remote secured creditor. The implication is that closer
contact with the borrower carries a greater responsibility to enforce
the provisions of the FLSA.8

80. Id. at , 107 S. Ct. at 2699, 97 L. Ed. 2d at 30.
81. Id. at n.5, 107 S. Ct. at 2699 n.5, 97 L. Ed. 2d at 30 n.5.
82. Id. at , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33.
83. 360 F.2d at 733.
84. See 483 U.S. at , n.5, 107 S. Ct. at 2696-97, 2699 n.5, 97 L. Ed. 2d at 27-28,

30 n.5 (the court noted that Citicorp could have foreclosed on the goods but chose not to
and that it directly funding Ely's payroll).

85. The Citicorp Court assumed, consistent with this implication, that creditors in general
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C. The Aftermath of Citicorp: New Responsibilties

It is not entirely clear how pervasive the United States Supreme
Court's decision in Citicorp Industries Credit, Inc. v. Brocks6 will
prove to be. With the increase in business failures in the manufac-
turing industry and the attendant danger to secured lenders, the
decision's most significant contribution to new law may be its im-
mediate effect on the application of section 15 to lenders .

7 On the
other hand, the Court's "plain meaning" analysis of the statute's
language may be transplanted to similar "hot goods" provisions in
other statutes s.8  Many of these statutes, however, protect goods such

will "monitor closely the operations of employer-borrowers" and "may be in a position to
insist on compliance" and, therefore, a blanket treatment of all lenders would be justified on
those policy grounds. 483 U.S. at -, 107 S. Ct. at 2701, 97 L. Ed. 2d at 33. Indeed, the
Court did not specify how the apparent extension of the section 15 prohibition to all lenders
will further the policy, quoted by Justice Marshall (with emphasis), of "discourag[ing] the
type of commercial financing which leads to minimum wage and overtime violations." Id. at

- 107 S. Ct. at 2701, 97 L. Ed. 2d at 33 (quoting Ford v. Ely Group, Inc., 621 F. Supp.
22, 26 (W.D. Tenn. 1985). Unless a lender was "in a position to insist on compliance" (which
a lender such as the one in Powell would not be), it would seem that such a prohibition would
have the effect of discouraging all commercial financing,-not just "the type . . . which leads
to . . . violations"-as it is, otherwise, nearly impossible to know beforehand which borrowers
will default on their payrolls and which will not. See 483 U.S. at __, 107 S. Ct. at 2701,
97 L. Ed. 2d at 33 (citing 621 F. Supp. at 26). Because lenders which are not in this sort of
"control" relationship with the borrower may not know or be able to prevent violations of
the FLSA, the application of a plain meaning rule to include all creditors, no matter how
remote their relationship with the borrower, is to chill commercial financing in general and
not just that financing which will lead to violations. The effect of the court's holding, then,
is not consistent with its own stated policy.

86. 483 U.S. -, 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987).
87. The number of business failures in the United States has increased from 24 per 10,000

concerns in 1978 to 114 per 10,000 in 1985. BUREAU OF THE CENSUS, U.S. DEP'T OF COMMRCE,
STATISTICAL ABSTRACT OF THE UNITED STATES 509 (1987). The total number of failures in the
manufacturing industries dropped by 3.207o from 1984 to 1985, but has increased 485% since
1979. Id. at 510. Approximately two-thirds of those failures have resulted in liabilities of
$100,000 or more. See id.

88. The lender should be aware that some goods may be inherently "hot" and, therefore,
inalienable through interstate commerce for reasons other than a borrower's violation of the
FLSA. The Citicorp Court noted several federal statutes which have "hot goods" provisions
included in their text. Id. at _ , n.ll, 107 S. Ct. at 2701-02, 2701 n.ll, 97 L. Ed. 2d at
33-34, 34 n. 11. Among those listed were statutes prohibiting the sale or shipment in commerce
of fabrics failing to meet flammabililty requirements, 15 U.S.C. § 1192(a) (1982); prohibiting
the introduction into interstate commerce of misbranded or adulterated consummables, 21
U.S.C. § 331 (1982) (foods, cosmetics and drugs, generally); 21 U.S.C. § 458(2) (poultry
products). The Supreme Court recognized the objectively questionable nature of these goods
in reasoning that "surely petitioner could not argue that it had a right to sell [these kinds of
goods] merely by virtue of its status as a secured creditor." 483 U.S. at -, 107 S. Ct. at
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as guns, 89 explosives, 9° and certain species of animals91 which, by
their unusual nature, would reasonably put a lender on notice that
specific laws apply to these goods and special steps may need to be
taken in foreclosure. The danger of section 15 is that it creates "hot
goods" from otherwise innocent-looking inventory through the em-
ployer/borrower's breach of some provision of the FLSA. This proves
to be a very inconspicuous defect to even the most careful lender.
The remaining analysis will be devoted to examining the latter, more
secretive danger to a lender's investment.

1. A Federal Lien

Although the Supreme Court denied that their decision would
have such an effect, a dangerous result of the court's holding in
Citicorp92 may be a reworking of the lien priority system. The Citicorp
decision held that anyone who is a "person," as that term is defined
in section 3 of the FLSA, 93 is subject to the section 15(a)(1) prohi-
bitions. 94 This holding does not create an actual lien on the inventory
in favor of the unpaid employees, 95 but rather makes it impossible

2702, 97 L. Ed. 2d at 34. Whether it is "obvious" that a lender would know that it could
not sell misbranded cosmetics, for example, does not now seem to matter much, regardless of
Justice Marshall's dicta. The Supreme Court has made clear in Citicorp that a foreclosing
lender will now likely be found to be within these other "hot goods" provisions.

89. 18 U.S.C. § 922 (1982) (only a licensed importer may sell or ship firearms through
foreign or interstate commerce).

90. 18 U.S.C. § 842 (1982) (prohibition on "knowingly" shipping explosives unless li-
censed).

91. 16 U.S.C. § 957 (1982) (tuna taken in violation of Tuna Conventions); 16 U.S.C.
§ 703 (1982) (migratory birds). One federal regulation prohibits the sale or transportation of
kangaroos, grizzly bears, African elephants, American alligators and wolves. See 50 C.F.R.
§ 17.40 (1986) (Endangered and Threatened Wildlife and Plants). Because of the problems
inherent in the disposition of this kind of collateral, it would seem to be generally advisable
that a lender refuse to take these goods for security unless intimately familiar with the
regulations.

92. 438 U.S. __ , 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987).
93. 29 U.S.C. § 203(a) (1982); see supra note 10 (text of this statute).
94. 438 U.S. at __ , 107 S. Ct. at 2698-99, 97 L. Ed. 2d at 30; 29 U.S.C. § 215(a)(1)

(1982); see supra note 9 (text of this statute).
95. A "lien" may be defined as "an encumbrance upon property as security for the

payment of a debt." Kinne v. Kinne, 27 Wash. App. 158, 161, 617 P.2d 442, 445 (1980). It
has also been defined as "a charge or encumbrance on property which subjects the property
to the payment of a claim or debt." Madison Fork Ranch v. L & B Lodge Pole Timber
Prods., 189 Mont. 292, 301, 615 P.2d 900, 909 (1980). The Citicorp decision clearly held that
the lender could retain ownership of the inventory. 483 U.S. at __, 107 S. Ct. at 2701, 97
L. Ed. 2d at 33. Presumably, the lender could sell the goods in other than interstate commerce;
therefore, the inventory would not be "subject" to the payment of employees' wages.
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for any "person" to alienate the goods through commerce unless the
wages are paid.9 The practical effect of this holding, however, is to
create a kind of "false lien" in favor of workers whose wages have
not been paid in those goods manufactured for an interstate market
as a result of the employer's insolvency. 97

An interesting consequence of the Supreme Court's holding that
any "individual, partnership, association, corporation, business trust,
legal representative, or any group of persons," will be prohibited
from selling or transporting goods in commerce that were produced
in violation of the FLSA is the effect that it may have on other
federal statutes. 9 This definition, for instance, could easily be read
to include the federal government and, more specifically, the Internal
Revenue Service (IRS).9 If the IRS held a tax lien on the property
of a manufacturer pursuant to section 6321 of the Internal Revenue
Code'0° and foreclosed on inventory produced in violation of the
wage provisions under section 6 of the FLSA, it would be no more
able to alienate the "hot goods" than would a foreclosing creditor.
The IRS would have to pay off the employees first to satisfy the
employees' "false lien" on the property. 10

Such a result might not only irritate the IRS, but also create a
problem under the Internal Revenue Code similar to a circular
priority. 02 Under the Code, a secured creditor has priority over a

96. Realistically, the borrower in Citicorp manufactured goods (clothes, textiles, etc.)
which would need to be sold interstate for a reasonable return. See Ford v. Ely Group, Inc.,
621 F. Supp. 22, 23-24 (W.D. Tenn. 1985) (noting the court noted that goods were shipped
to national retail companies). This holding, then, effectively required the lender to pay the
wages in order to receive realistic benefit from the possession of the inventory.

97. See infra notes 119 & 120 and accompanying text.
98. 483 U.S. at __, 107 S. Ct. at 2698-99, 97 L. Ed. 2d at 30.
99. 29 U.S.C. § 203(a) (1982).

100. Section 6321 of the Internal Revenue Code states:
If any person liable to pay any tax neglects or refuses to pay the same after

demand, the amount (including interest, additional amount, addition to tax, or
assessable penalty, together with any costs that may accrue in addition thereto) shall
be a lien in favor of the United States upon all property and rights to property,
whether real or personal, belonging to such person.

I.R.C. § 6321 (1982).
101. The "taint" on the goods created by the violation would be removed by payment of

back-wages. See supra note 71 and accompanying text.
102. See generally 2 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 39 (1965)

[hereinafter GnLMoRE] (explaining and discussing several types of circular priorities and possible
solutions).
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tax lien, which in turn has priority over unsecured obligations. 13

Assuming that it would want to sell the goods in interstate commerce,
application of section 15 to the IRS would have the effect of
subordinating its second position in priority (as between the secured
lien, the unsecured employee's lien, and the tax lien) to the employee's
rights to enjoin the goods from sale. This result seems completely
inconsistent with section 6323.1° Additionally, this problem of rights
to the proceeds of "hot goods" sold in interstate commerce may
cause greater confusion in the already confused priority problems in
bankruptcy. 105

2. Conflicting Policies

One argument raised by Citicorp to the Supreme Court was that
it was not appropriate to impose liability under the minimum wage
rate and overtime provisions of sections 6 and 7 on an employer
who has missed a final payroll because of insolvency. °6 Section 6

.103. The lien provided for under section 6321 "shall arise at the time the assessment is
made and shall continue until the liability for the amount so assessed . . . is satisfied or
becomes unenforceable by reason of lapse of time." I.R.C. § 6322 (1982). But the lien "shall
not be valid with respect to a security interest which came into existence after tax lien filing
but which . . . is in qualified property covered by the terms of a written agreement entered
into before tax lien filing and constituting . . . a commercial transactions financing agreement"
and "is protected under local law against a judgment lien arising, as of the time of tax lien
filing, out of an unsecured obligation." Id. §§ 6323(c)(1)(A)(i) & (B) (emphasis added). No
such provision is made for unsecured employee's liens. See TEx. PROP. CODE ANN. §§ 58.001-
58.009 (Vernon 1984). A worker who wishes to secure a lien arising from an amount owed
under contract must file with the county clerk. Id. The secured lien does not take priority
over a previously secured lien on the same property. Ferrell-Michael Abstract & Title Co. v.
McCormac, 184 S.W. 1081 (Tex. Comm'n App. 1919, judgmt adopted).

104. See I.R.C. § 6323 (1982); see also GmMORE, supra note 102, § 39.1 (some circular
priority situations arise "by statute or judicial decision, [when] inconsistent rules of priority
have been established for different interests."). Since the secured lender's interest effectively
becomes subordinated to the unsecured employee's interest, the rule of Citicorp has the more
general effect of confusing the many priority provisions of article 9 of the Uniform Commercial
Code. TEx. Bus. & COM. CODE ANN. §§ 9.101-9.507 (Vernon Supp. 1987).

105. See GILMORE, supra note 102, § 39.1 (describing the circular priority problems asso-
ciated with the application of state law to federal bankruptcy law).

106. 493 U.S. at -, n.4, 107 S. Ct. at 2698, 2698 n.4, 97 L. Ed. 2d at 30, 30 n.4; see
also Petitioner's Brief, supra note 18, at 22. Justice Marshall addressed Citicorp's contention
that Ely had not violated the statute even though Ely seemed to have conceded the violation
until the case came before the Supreme Court. 483 U.S. at __ , 107 S. Ct. at 2698-700, 97
L. Ed. 2d at 30-31; Brief for the Respondent at 15, Citicorp Indus. Credit, Inc. v. Powell,
483 U.S. - 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987) (No. 86-88) [hereinafter Respondent's
Brief].
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requires an employer to pay its employees at specified wage rates.10 7

Section 7 basically provides that employees who work overtime must
be paid one and one-half times their regular wage rate for each hour
worked over forty hours a week.10 Ely had consistently complied
with the statutory provisions, but did not have the money to carry
through with the final payroll. '° 9 Citicorp argued that the intent of
Congress in enacting sections 6 and 7 was to ensure that employers
established proper wage policies and not to protect against the
consequences of business failures. 10 Justice Marshall discounted this
argument stating in a footnote that it "ignores the plain language of
the Act, which is not limited to ongoing concerns and makes no
exception for employers unable to comply with §§ 6 and 7."' 111

Entitled "Congressional finding and declaration of policy," sec-
tion 2 of the FLSA expressly states the multiple concerns of the
lawmakers in enacting the statute."12 Section 2 consists of two sub-
sections. Subsection 2(a) recognizes both the inherent evils of unfair
labor practices (by stating concern about "labor conditions detri-

107. 29 U.S.C. § 206 (1982). For pertinent text, see supra note 11.
108. 29 U.S.C. § 207 (1982). For pertinent text, see supra note 11.
109. 483 U.S. at , 107 S. Ct. at 2696-97, 97 L. Ed. 2d at 27-28.
110. Id. at __ n.4, 107 S. Ct. at 2698 n.4, 97 L. Ed. 2d at 30 n.4; see also Petitioner's

Brief, supra note 18, at 20-21. Citicorp, in its brief, quoted President Roosevelt's May 24,
1937 Message to Congress (given in support of the FLSA) to show the environment surrounding
the enactment of the statute: "A self-supporting and self-respecting democracy can plead no
justification for the existence of child labor, no economic reason for chiseling workers' wages
or stretching workers' hours." 81 CONG. REC. 4,960 (1937), quoted in Petitioner's Brief, supra
note 18, at 20.

111. 483 U.S. at __n.4, 107 S. Ct. at 2698 n.4, 97 L. Ed. 2d at 30 n.4.
112. Section 2 states:

(a) The Congress finds that the existence, in industries engaged in commerce or
in the production of goods for commerce, of labor conditions detrimental to the
maintenance of the minimum standard of living necessary for health, efficiency, and
general well-being of workers (1) causes commerce and the channels and instrumen-
talities of commerce to be used to spread and perpetuate such labor conditions
among the workers of the several States; (2) burdens commerce and the free flow
of goods in commerce; (3) constitutes an unfair method of competition in commerce;
(4) leads to labor disputes burdening and obstructing commerce and the free flow
of goods in commerce; and (5) interferes with the orderly and fair marketing of
goods in commerce. That Congress further finds that the employment of persons in
domestic service in households affects commerce.

(b) It is declared to be the policy of this chapter, through the exercise by Congress
of its power to regulate commerce among the several States and with foreign nations,
to correct and as rapidly as practicable to eliminate the conditions above referred
to in such industries without substantially curtailing employment or earning power.

29 U.S.C. § 202 (1982).
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mental to the maintenance of the minimum standard of living nec-
essary for health, efficiency, and general well-being of workers
...,"),"3 and problems resulting from the unfair advantage given
employers who employ such practices (such as the obstruction of
commerce resulting from labor disputes).1 1 4 Subsection 2(b) designates
as the policy of the act "to correct and as rapidly as practicable to
eliminate the conditions referred to in subsection 2(a) ....

Application of section 15(a)(1) to secured creditors does not
further the intent of Congress as that intent was construed by the
Supreme Court. In quoting an earlier decision, the Court stated that

113. Id. § 202(a).
114. Id. § 202(a)(4).
115. Id. § 202(b). What is not clear from these subsections is what Congress' prohibition

on the interstate sale of "hot goods" in section 15 of the Act was primarily intended to
protect-that is, whether it was enacted mainly to protect employees from harsh conditions
and unfair practices, or, instead, to protect fair competition in interstate commerce. It is
hardly disputed that workers have a legal right to their wages. The law of contracts and other
state laws protect this right. See supra note 28. The question before the Court in Citicorp was
whether the Fair Labor Standards Act was created to protect this right generally or to regulate
unfair competition between employers who engage in interstate commerce. The rationale behind
the argument that the Act was primarily intended to protect interstate commerce is that "hot
goods" may unfairly compete with goods produced by complying manufacturers. See 483 U.S.
at __ , 107 S. Ct. at 2700-01, 97 L. Ed. 2d at 32-33. The policy statement in section 2(a)(3)
may support such an argument, in that the sale of "hot goods" "constitutes an unfair method
of competition in commerce." 29 U.S.C. § 202(a)(3) (1982). Certainly, manufacturers who
employ at lower wage rates or force employees to work longer hours have a competitive
financial and production advantage over those who comply with the Act. However, the first
subsection of policy mentioned in the statute for adopting the act recognizes the danger of
using "commerce and the channels and instrumentalities of commerce to be used to spread
and perpetuate such [detrimental] labor conditions among the workers of the several states."
Id. § 202(a)(1). Indeed, the courts have interpreted the policy of the injunctive enforcement
of the act under section 17 to be "first, the compensation of the employees for their losses
and second, the correction of a continuing offense against the public interest ...by protecting
those employers who comply with the Act's wage requirements from the unfair competitive
advantage which would otherwise be enjoyed by noncomplying employers." See, e.g., Donovan
v. Grantham, 690 F.2d 453, 456 (5th Cir. 1982) (emphasis added). A central concern, therefore,
seems to be the welfare of the individual and the prevention of the spread of worker abuse
in interstate commerce. The Grantham court additionally noted a third policy, in "divesting
a violator of any gains accruing through his violation." Id. Unlike the first two policies, the
third is expressly punitive in nature as, perhaps, a direct deterrent of future misbehavior. This
last policy does not seem not to be advanced by enforcement against "innocent" lenders.
Because the lender did not benefit from its own wrongdoing, punishment under this policy
would not seem to be a logical means to bring about compliance with the laws. It could be
argued, however, that divesting the lender of any gains accruing as a result of the borrower's
wrongdoings would force the lender into a position to either police the activities of the
borrower to make sure that no violations occur, or to stop lending money to those who would
violate the act, possibly compelling compliance by such "punishment."
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the motive behind the act was "interstate commerce should not be
made the instrument of competition in the distribution of goods
produced under substandard labor conditions, which is injurious to
the commerce.' ' 16 The use of this argument in support of holding
foreclosing lenders liable for employees' wages is not logical. The
sale or transportation of foreclosed "hot goods" in commerce effec-
tively ends the debtor manufacturer's contact with those goods and,
if insolvent, with interstate competition entirely. Foreclosure of in-
ventory is not a regular, everyday event for any manufacturer who
hopes to be competitive in the industry. When a secured creditor
must take possession of a company's sustaining product, it is likely
that the organization no longer has the capability to materially affect
interstate commerce."17

The court recognized another policy of the Act-to "improve
working conditions"-but chose not to afford weight to this policy
in applying the statute." 8 This would certainly have been a more
reasonable alternative when arguing against the sale of the goods.
Holding the inventory in trust for the payment of the workers would
have been a more appropriate reason to enjoin the shipment. But to
use this policy would have created something similar to a lien on the
goods for the benefit of the employees." 9 The Supreme Court may
have recognized that to construe the purpose of the statute in this
way would invade the territory of state lien law. E0 The effect,

116. 483 U.S. at __, 107 S. Ct. at 2700, 97 L. Ed. 2d at 32 (quoting United States v.
Darby, 312 U.S. 100, 115 (1941)).

117. The plain meaning of some of the words used in the policy declaration in section 2
seems to exclude the situation in Citicorp. The use, in subsection (a)(3), of the word
"competition" clearly implies a viable competitor. See 29 U.S.C. § 202 (1982). There is no
way that the policy of preventing unfair competition may be furthered by requiring the payment
of wages after the business has ceased to be a competitor-the only realistic scenario under
which the lender would be selling off collateral. A lender making a one-time sale of a relatively
insignificant quantity of goods also could not be considered a viable competitor in the market.
Neither could it be seriously argued that the release of foreclosed or seized goods in commerce
materially affect or "burden" the "free flow of goods in commerce." Id. § 202(a)(2).

118. 483 U.S. at - 107 S. Ct. at 2700, 97 L. Ed. 2d at 32.
119. Cf. 1 GtMORE, supra note 102, § 7.2 (discussion of "equitable" liens).
120. See 483 U.S. at __ , 107 S. Ct. at 2702, 97 L. Ed. 2d at 34-35 (Stevens, J.,

dissenting); Brock v. Ely Group, 788 F.2d 1200, 1206 (6th Cir. 1986) (Engle, J., dissenting).
Judge Engel's dissent in the court of appeals' decision complained that the "real effect of the
majority's interpretation [of the Act] is simply to create a judicial lien superior to the otherwise
lawful lien which Citicorp possessed in the goods." Id. at 1207. Of the protection afforded
employees' rights under state law, Judge Engel went on to state that "in this special area of
concern, the operation of these more traditional sources of law was intended by Congress to
be sufficient." Id.
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however, is the same-the creditor may possess the goods but may
not sell them in commerce until the workers are paid.' 2'

b. The "Innocent" Lender?

Section 15(a)(1) provides an exception to the prohibition on the
sale or transportation of "hot goods" for a "purchaser who acquired
them in good faith in reliance on written assurance from the producer
that the goods were produced in compliance with the requirements
of the Act ... and who acquired such goods for value without
notice of any such violation .... ,1122 Interestingly, Citicorp did not
purport to come within this exemption but chose to use the language
to argue that it was Congress' intent to exclude "innocent" parties
from the Act. 23 The Supreme Court rejected the latter argument,
that Congress' inclusion of a "good faith" purchaser exception
exhibited an intent to exclude innocent parties in general, but did
not address the issue as to whether a secured lender could be a
"good faith" purchaser. 24

The Supreme Court, then, left open the possibility that a lender
might qualify as a "good faith" purchaser. In the decision below,
the Sixth Circuit noted that "although the extension of credit might
qualify as a 'purchase,' Citicorp does not qualify as a 'good faith
purchaser' because Citicorp did not rely 'on written assurance from
the producer that the goods were produced in compliance with the
requirements of [the FLSA].' "I25 Although adequate authority exists
for holding a secured lender as a "purchaser,"' ' 26 the lender must

121. 483 U.S. at _ , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33; see also Brock v. Ely
Group, Inc., 788 F.2d 1200, 1205 (6th Cir. 1986).

122. 29 U.S.C. § 215(a)(1) (1982).
123. 483 U.S. at , 107 S. Ct. at 2698-99, 97 L. Ed. 2d at 30-31. It might be possible

for the lender and the borrower to draft a contract which would put the parties in a purchaser-
seller relationship to take advantage of this exemption.

124. Id. at __ , 107 S. Ct. at 2699, 97 L. Ed. 2d at 30-31.
125. Brock v. Ely Group, Inc., 788 F.2d 1200, 1205-06 (6th Cir. 1986) (citing 29 U.S.C.

§ 215(a)(1)(1982)).
126. See Georgia Cas. & Surety Co. v. Tennille Banking Co. (In re Smith), 51 Bankr.

Rep. 904, 910 (M.D. Ga. 1985) ("[t]he definition of 'purchaser,' is 'broad enough to include
... [a] secured party.' "); Life Sav. & Loan Ass'n of America v. Bryant, 125 I11. App. 3d

1012, -, 467 N.E.2d 277, 282 (I11. App. Ct. 1984) (generally, "[a] mortgagee is regarded
as a purchaser ...."); Guy Martin Buick, Inc. v. Colorado Springs Nat'l Bank, 184 Colo.
166, 519 P.2d 354 (1974) (although the secured lender holds only voidable title, it may be
considered a "purchaser" as that term is defined under sections 1-201(3) and 1-201(32) of the
Uniform Commercial Code). But see Finance Corp. v. Bauer, 167 Colo. 519, 448 P.2d 791
(1968) (company floor plan financing automobile dealership was not considered a "purchaser"
under state certificate of title statutes).
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show a "good faith" reliance on "written assurance" that the goods
were produced in compliance with the FLSA. This was not shown
in the Citicorp case, presumably because the lender did not attempt
to abide by the provisions of the exception. Even if a lender did
require such assurance by the borrower, it is not entirely clear from
the case law exactly what standard of "good faith" to which to hold
the lender. 27 In any event, the lender would have to show that it
had "no notice of the violation."'' 2 This would seem to be a difficult
burden for a lender attempting to sell the "hot goods" after the
default of an insolvent borrower. 29

The possibility that a lender may fall within the "good faith"
purchaser exception presents a difficult situation for the lender. A
lender may try to distance itself from the affairs of the borrower
attempting possibly to satisfy the "notice" and "good faith" re-
quirements of the section 15(a)(1) exception. 130 At the same time, the
lender risks having to pay employees' wages if it inadequately mon-
itors its collateral and the actions of the borrower/employer. Until
the Supreme Court determines the applicability of the "good faith"
purchaser exception of section 15(a)(1) to lenders, the secured lender

127. See Wirtz v. Lone Star Steel Co., 405 F.2d 668 (5th Cir. 1968); Mitchell v. Hausman,
261 F.2d 778 (5th Cir. 1958). In determining whether an injunction should issue under the
Act, the Fifth Circuit, in Mitchell v. Hausman, held that an employer could not have a "good
faith" belief that the Act did not apply to him when the circumstances showed that the
employer had a reasonble opportunity to discover his mistake. 261 F.2d at 780. The same
court later followed this decision, in Wirtz v. Lone Star Steel Co., which applied this standard
in finding that a mill operator did not have a "good faith" reliance on the representations
made by suppliers that the supplied goods had not been produced in violation of the FLSA.
405 F.2d at 670. For further discussion of this exception, see Note, Citicorp Industrial Credit,
Inc. v. Brock: Enjoinment Under the "Hot Goods" Ban-The Supreme Court Turns Up the
Heat on Secured Creditors, 42 U. MLAmx L. REv. 419, 438-44 (1987).

128. 29 U.S.C. § 215(a)(1) (1982).
129. The facts of Citicorp state that the lender took possession of the inventory after the

borrower ceased providing it with financial information. 483 U.S. at __ , 107 S. Ct. at 2696,
97 L. Ed. 2d at 27-28. It is quite possible that Citicorp and Ely provided for default on the
loan agreement upon such a failure. A lender taking possession under a default would probably
be aware that the borrower was in financial trouble. The question would be whether this
knowledge could constitute "notice" to the lender that the employees had not been paid.

130. Although this would be the natural reaction of a lender wishing to avoid information
from the borrower which would give it "notice" of a violation or destroy its "good faith"
reliance on the borrower's written assurance, the conference report on the section 15(a)(1)
exception recognized "[a]n affirmative duty . . . upon [the purchaser] to assure himself that
the goods in question were produced in compliance with the Act." H.R. CONF. REP. No.
1453, 81st Cong., 1st Sess. 2241, 2271 (1949), quoted in Respondent's Brief, supra note 106,
at 30-31.
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will never be sure if it is taking appropriate measures to preserve its
investment.

D. Avoiding Liability

For all practical purposes, it seems clear that a lender now falls
within the section 15 prohibition against the sale or transportation
of goods produced in violation of sections 1, 7, and 14 of the FLSA.
The lender should prepare for a contingent liability if a loan is
secured with inventory manufactured by the borrower. By preventing
the transportation and, subsequently, the sale of foreclosed "hot
goods," the United States Supreme Court, in Citicorp Industries
Credit, Inc. v. Brock,'3' placed the onus of responsibility for the
insolvent debtor's behavior squarely on the shoulders of the creditor.

If a lender decides to secure a loan with goods produced by the
borrower, there are at least two ways in which it may avoid some
or all of the section 15 problems with foreclosing and selling the
goods. First, the lender could require the borrower to obtain a
guarantor to sign either the note or a guarantee agreement of some
sort. Second, the lender could closely monitor the borrower's activ-
ities to detect problems in advance of insolvency and possible gov-
ernment injunction. The first method would assure that a foreclosing
lender could safely resell the goods in commerce. The second provides
no guarantee that the lender would gain full benefit of its security
interest, but might prove less costly than the first method.

1. Guarantors and Indemnitors

Securing indemnification for or a guarantee from a third party
for the amount of a payroll's worth of employee wages would appear
to be the most desirable method of protecting the full resale value
of the secured goods. Such a guarantee may take several different
forms. First, the lender could require a surety for the full value of
the loan. This, of course, would be desirable in any loan transaction.
Second, a bank guaranty agreement could be drafted specifically
making the guarantor secondarily liable only for the portion of

131. 483 U.S. -, 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987).
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secured inventory produced in violation of the FLSA. 13 2 In the case
of a section 6 violation,' the "taint" on the goods is removed by
payment of the overdue wages. 34 The guarantor, then, would effec-
tively only be liable for the contracted portion of the unpaid wages.
It is logical to assume that the scope of liability (and, thus, the
difficulty in finding a surety for this amount) might depend on such
factors as the number of individuals actually involved in the pro-
duction of goods for commerce,'35 the length of time between payroll
periods, the wage rate, and the average number of hours worked. 36

An indemnity agreement 3 7 between the debtor and a third party is
another method by which the lender's investment might be protected.
Probably the most common form of indemnity agreement is the
insurance contract.'38 Such an agreement would make the indemnitor
or insurer liable to the debtor for the amount of its obligation. The
third party might be encouraged to enter an indemnity contract for
either the value of the loan, the value of the collateral, or the value
of any wage liability arising from the manufacturer's violation of
section 6 or 7.

An important consideration when attempting to secure a guar-
anty agreement is the effect bankruptcy (the logical sequel to insol-

132. Although the duty of the guarantor or surety would be "secondary" by definition,
this does not mean that the lender would have to wait until action was taken against the
principal to recover the amount of the loan. RESTATEMENT OF SECURITY § 82 comment f (1941).
This could mean that (in the case of a manufacturer having trouble meeting payrolls), unless
the contract provides otherwise, the creditor could retain a security interest in suspect goods
without ever needing to foreclose on those goods. Instead, it could proceed directly against
the guarantor and, thus, avoid problems with section 15(a)(l). This does not, however, seem
to be entirely ethical. It might even be considered fraudulent, especially if representations were
made to the guarantor as to the soundness of the potentially worthless collateral.

133. See supra note 11.
134. See supra note 71 and accompanying text.
135. See 29 U.S.C. §§ 206, 207 (1982). Only those employees who are "engaged in commerce

or in the production of goods for commerce, or [are] employed in an enterprise engaged in
commerce or in the production of goods for commerce" are subject to protection under
sections 6 and 7. 29 U.S.C. §§ 206, 207 (1982). Excluded employees, therefore, would not be
entitled to back wages under section 15(a)(1) and Citicorp.

136. A third party considering becoming a guarantor of a manufacturer known to be
financially troubled would be more easily induced to enter into a suretyship if he received
some assurance that the affairs of the principal would be adequately monitored. Another
factor going into the decision, therefore, would be the frequency of financial "check-ups."

137. RESTATEMENT OF SECURITY § 82, comment 1 (1941) states: "A contract of indemnity
is one where the promisor agrees to save a promisee harmless from some loss, irrespective of
the liability of a third person." Id.

138. See id.
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vency) may have on the contract. 13 9 One of the benefits of a bank
guaranty agreement is that it allows the lender to seek satisfaction
of the debt from a third-party' 4° when to do so against a bankrupt
principal debtor would be impossible under section 362 (the "auto-
matic stay" provision) of the Bankruptcy Code. 141 Recently, however,
some courts have used their powers under section 105(a) of the
Code' 42 in Chapter 11 reorganizations to enjoin lenders from recov-
ering on guaranty agreements from third-parties to the bankruptcy
proceeding.' 43 On appeal from the bankruptcy court, the Federal
District Court for the District of New Mexico in Otero Mills, Inc.
v. Security Bank & Trust (In re Otero Mills, Inc.),' 44 held that a
corporate debtor was entitled to an injunction against the lender to
prevent it from proceeding against the corporation's president, who
had guaranteed the note. 4 The district court upheld the bankruptcy
court's section 105(a) injunction against the creditor, reasoning that
because the guarantor would be contributing personal assets for the
debtor's reorganization, a suit for collection would irreparably harm
the bankruptcy estate. 46

139. See Kuney, The Bank Guaranty Agreement: The Emerging Threat of the Bankruptcy
Stay, 41 Bus. LAW. 77 (1985) [hereinafter Kuney].

140. Id. at 77-78.
141. II U.S.C. § 362(a) (Supp. IV 1986). This subsection states in pertinent part:

Except as provided in subsection (b) of this section, a petition filed under section
301, 302, or 303 of this title, or an application filed under . . . the Securities Investor
Protection Act of 1970 (15 U.S.C. 78eee(a)(3)), operates as a stay, applicable to all
entities, of-

(2) the enforcement, against the debtor or against property of the estate, of a
judgment obtained before the commencement of the case under this title ...

Id. This "automatic stay" has generally been held to prohibit only actions against bankrupt
parties. See, e.g., S.I. Acquisition, Inc. v. Eastway Delivery Serv., Inc. (In re S.I. Acquisition,
Inc.), 817 F.2d 1142, 1147-48 (5th Cir. 1987) (stating this rule generally, but noting an exception
"in circumstances where the debtor and the nonbankrupt party can be considered one entity
or as having a unitary interest .... ").

142. Section 105 of the Bankruptcy Code states: "The court may issue any order, process,
or judgment that is necessary or appropriate to carry out the provisions of this title." 11
U.S.C. § 105(a) (Supp. IV 1986).

143. This equitable injunction is limited to Chapter II reorganizations under sections 1101-
1174 of the Bankruptcy Code. Kuney, supra note 139, at 78-79.

144. 25 Bankr. 1018 (Bankr. D.N.M. 1982) [hereinafter Otero III.
145. Id. at 1019-20.
146. Id. at 1021. In so holding, the district court analyzed the bankruptcy court's application

of a three-prong test to determine when an injunction should be granted. Id. In order for the
court to enjoin a creditor's action against a codebtor or guarantor, the debtor must show: 1)
irreparable harm to the bankruptcy estate if the injunction does not issue; 2) strong likelihood
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The use of section 105(a) to stay creditor's suits has been upheld
in a variety of situations. 47 That each case should depend on a
showing by the guarantor of the several elements necessary for the
granting of an injunction makes the holdings in these cases very fact-
sensitive. 148 The analyses of a number of the courts, however, seem
to turn primarily on a finding of whether an injunction would prevent
"irreparable harm" to the bankrupt. 149 Thus it seems that if collection
from a guarantor would force the Chapter 11 bankrupt to liquidate
its assets and, thereby cause "irreparable harm to the bankruptcy
estate," the bankruptcy court would probably be justified under the
rules in these cases to exercise its discretion under section 105(a) and
enjoin collection by the lender. 150

2. The Lender as the Enforcer

A lender's alternative to securing a guarantee or indemnification
from a third party for section 6 or 7 violations by the debtor is to

of success on the merits; and 3) no harm or minimal harm to the other party or parties. In
re Otero Mills, Inc., 21 Bankr. 777, 779 (Bankr. D.N.M.) [hereinafter Otero I], aff'd, 25
Bankr. 1018 (Bankr. D.N.M. 1982). This test is similar to the general test for determining
when a district court may issue an injunction. See, e.g., Delaware River Port Auth. v.
Transamerican Trailer Trans., Inc., 501 F.2d 917, 920 (3d Cir. 1974) (applying a test with
these elements and an additional forth element-concern for "the public interest"). The Otero
I test excludes the consideration of "public interest" because, the district court generalized,
"in the bankruptcy setting, the public interest lies in promoting successful reorganization."
Otero 11, 25 Bankr. at 1021. The court noted the importance of this element in the bankruptcy
court's analysis. Id. It seems, however, that this generalization may be too hastily derived. An
equally important public interest might be in the promotion of commerce. Allowing injunctions
to protect guarantors, even those whose resources may be used to help bankrupt corporations
as in Otero II, would certainly chill lending to corporations with limited securable assets who
might otherwise be able to secure a guaranty from a corporate officer or shareholder.

147. See, e.g., Noel Mfg. Co. v. Marathon Mfg. Co, 69 Bankr. 120, 121 (Bankr. N.D.
Ala. 1985) (summary of cases holding that section 105(a) allows bankruptcy courts to enjoin
creditors "where the failure to do so would affect the bankruptcy estate and would adversely
or detrimentally influence and pressure the debtor through that third party.").

148. See supra note 146.
149. See supra note 147. It is not neccessary that the guarantor have an actual quantity

of money to contribute for the reorganization, as the officer in Otero did, to qualify for a
105(a) injunction. The bankruptcy court, in In re TRS, Inc., 76 Bankr. 805 (Bankr. D. Kan.
1987), upheld an injunction preventing a lender from enforcing a guarantee agreement against
an officer of a Chapter 11 corporation whose only contribution to the reorganization was his
personal effort and time. In analyzing this factor, the bankruptcy court, in In re Hi-Lo
Powered Scaffolding, Inc., 70 Bankr. 606 (Bankr. S.D. Ohio 1987), noted three elements to
consider to determine whether "irreparable harm" would be suffered: "1) the substantiality
of the injury alleged; 2) the likelihood of its occurrence; and 3) the adequacy of the proof
provided." Id. at 611-12.

150. Otero H, 25 Bankr. at 1021.
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self-insure by monitoring the debtor's financial affairs. The Supreme
Court in Citicorp observed that "[s]ecured creditors often monitor
closely the operations of employer-borrowers .. ".. ,151 In assigning
the added task of enforcing the FLSA, the Court reasoned that
"[creditors] may be in a position to insist on compliance with the
FLSA's minimum wage and overtime requirements."' 52

Monitoring the financial health and activities of the debtor would
certainly help in the detection of potential problems with the FLSA
and other threats to the lender's collateral. In Citicorp, however,
such monitoring did not seem to prevent or ameliorate the damage
to the value of the collateral.' 53 There are basically two reasons why
the situation in Citicorp would probably not be repeated today. First,
Citicorp probably did not anticipate the section 15 problems in
foreclosing and selling the secured inventory. Had the lender known
it would be liable for employees' wages, it might have tried to time
the foreclosure so as to attach only those goods produced by paid
workers. The lender then would have at least been able to raise a
question of fact as to whether the goods enjoined were actually
produced in violation of the FSLA. 54 Any lender, relying on the
holding in Powell, would certainly have been justified in failing to
plan for such a problem. Second, a lender today, with knowledge of
the Citicorp decision, would probably not be as eager to discontinue
advances under the financing agreement if the money was being used
to pay employees' wages.' 55 Knowing that the employees will not be
paid if the loan money is not forthcoming, the lender voluntarily
undermines its ability to sell the secured inventory in commerce if it

151. Citicorp Indus. Credit, Inc. v. Brock, 483 U.S. 107 S. Ct. 2694, 2701,
97 L. Ed. 2d 23, 33 (1987).

152. Id. at __ , 107 S. Ct. at 2701, 97 L. Ed. 2d at 33.

153. The statement of facts implies that although Citicorp required "a weekly schedule of
inventory, a monthly balance sheet and income statement, and reports of accounts receivable,"
along with "a system of audits and on-site inspections," it did not take action in protecting
the loan until a month after the reports stopped and a week before the borrower shut down.
Id. at __, 107 S. Ct. at 2696-97, 97 L. Ed. 2d at 28.

154. See supra text accompanying notes 36-39.
155. Although the facts indicate that Citicorp allowed some time for the borrower to

restructure before it foreclosed on the loan, it did discontinue the advances before this. 483
U.S. at _ , 107 S. Ct. at 2696-97, 97 L. Ed. 2d at 28. It is possible that during this time
Ely knew it was going to shut down and purposely diverted money intended for payroll. If
Citicorp had stepped in sooner while funds were still being advanced, it might have at least
been able to wait until the next payroll to foreclose, thereby gaining possession of goods
produced by paid employees.
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cuts off funding. The only practical alternative, however, would seem
to be to restructure the debt, allowing the borrower to offer additional
security or to make reduced payments. 5 6 Although there may be a
great chance of business failure, restructuring may be the lender's
only alternative if the unpaid wages would effectively render the
lender's security interest in the inventory worthless or of little value.

Section 15(a)(1) of the FLSA prohibits the sale of only those
goods "in the production of which any employee was employed in
violation of section 206 or section 207.'1 7 One way a lender might
protect its collateral is to require the borrower to keep additional
inventory worth the cost of one payroll on hand at all times. This
may, however, be difficult with some manufacturers, especially those
with high employee costs or perishable products. Nevertheless, one
traditional method by which a lender has been able to monitor the
inventory of a manufacturer for such purposes is through field
warehousing agreements. In a field warehousing arrangement, the
borrower/manufacturer delivers finished inventory to the lender or
its agent (warehouseman) who will then release the inventory to
purchasers, thereby assuring that the goods (and, subsequently, the
bank's interest in those goods) are constantly monitored.'

Although not as widely used as before the advent of the Uniform
Commercial Code,15 9 field warehousing would allow the lender to
enforce added inventory quantity requirements. The loan agreement
between the lender and the manufacturer could contain a provision
that the warehouseman may release only those goods for sale in
excess of the required volume of inventory to preserve the lender's
security interest. The determination of what quantity of inventory
would need to remain in the warehouse would depend on how quickly

payroll violations could be detected. If, for instance, the lender

156. It is crucial that, in helping the borrower to restructure its debt, the lender avoid
excessive control over the affairs of the borrower. See State Nat'l Bank v. Farah Mfg. Co.,
678 S.W.2d 661 (Tex. App.-El Paso 1984, writ dism'd by agr.) (lender held liable for
interference with business relations of borrower through management clause in loan agreement).
For a thorough discussion of the Farah case and common law theories of lender liability in
general, see Ebke & Griffin, supra note 4, at 777-95.

157. See supra note 11.
158. See I GILMORE, supra note 102, § 6.2 (describing the process of securing inventory

under field warehousing); Riegart, Documents of Title Under Article 7, 13 U.C.C. L.J. 105,
105-19 (1980) (discussion of the provisions regarding warehouse receipts under Article 7 of the
Uniform Commercial Code).

159. See I GILMORE, supra note 102, §§ 6.1-6.2.
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requires that copies of payroll receipts or other documentation of
payroll payments be submitted to the lender every two weeks, then
the lender should require at least two weeks worth of inventory be
on hand plus an amount equal to the average company payroll for
two weeks.160

One way in which a bank may assure that the payrolls are being
met is to arrange for the direct payment of the payroll. This may
be done in two ways. First, the lender could arrange to have the
loan proceeds deposited on account with the lender. As the payroll
comes due from time to time, the lender would simply arrange to
have the employees paid directly from the funds on deposit. A lender
paying the employees directly would, of course, know when to either
foreclose on the inventory or seek additional security from the debtor.
In any case, this would be an easy way for the lender to protect the
inventory from section 15 trouble. Second, the lender could enter
into a payroll financing agreement with the borrower. Instead of
depositing money directly into its account with the lender, the debtor
could arrange a line of credit with the lender secured with inventory
for the purpose of paying employee's wages. Although these methods
would help assure that the lender's collateral is not impaired under

160. To show how this works, assume Bank A provided a line of credit to B Furniture
Company secured solely by B's inventory. Bank A will loan up to $100,000. The wholesale
market value for two week's production of B's furniture is $100,000. B has a bi-weekly payroll
of $25,000. Assume also that A and B have an agreement with X, an independent warehouse-
man, to maintain a constant inventory of $100,000 worth of furniture. On July 1, 1988, A
received documentation of timely payroll payments for the last two weeks in June. C reported
inventory of $101,000 in the warehouse on July 1, 1988. Also, on July 1, the Board of
Directors of B secretly decided to default on the payroll scheduled for July 15 in order to pay
certain creditors prior to a planned shut-down of the company on July 16. On July 15, B
defaulted on payroll and failed to submit the payroll information as required by the terms of
the credit agreement. B shut down as scheduled on July 16 and A took possession of the
inventory in the warehouse (worth exactly $100,000). Under this scenario, A would be liable
for the $25,000 payroll if it wished to sell the inventory in commerce. One can clearly see that
it would be difficult, simply by monitoring B's behavior, to detect the precipitous devaluation
in A's security. If, however, A had required an additional $25,000 (two week's wages) to be
retained in inventory at the warehouse, the bank's security would have been fully preserved.
The bank could have taken possession of the $125,000 worth of inventory, paid the $25,000
payroll, and sold the remainder to satisfy any debt owed the bank. This example deals with
a product which is unlikely to vary greatly in market value during the two weeks plus it is
being held in the warehouse. To adjust for a product of a time-sensitive nature, such as fresh
fruit or fashion magazines, the lender and borrower could agree to a lower credit limit or
weekly, instead of bi-weekly, payrolls so the lender's security could still be monitored without
the risk of devaluation by excessive storage periods.
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section 15, a lender using these safeguards may be exposing itself to
common law tort liability and liability for employee withholding tax
arising from the increased control.

The lender should be careful not to exercise excessive control
over the borrower's account. Restricting the borrower's access to
loan proceeds already advanced, under the first method described in
the preceding paragraph, or failure to extend credit to the debtor,
under the second, may subject the lender to liability for a breach of
its duty of good faith to the debtor. 6' In K.M.C. v. Irving Trust
Co.,162 the Sixth Circuit Court of Appeals held that the lender's
refusal to advance funds pursuant to a credit agreement without
advance notice to the borrower violated the lender's "obligation of
good faith performance."'' 63 In exchange for a line of credit, the
debtor was required by the terms of the agreement (which secured
inventory and accounts receivable) to maintain an account with the
creditor in which all sales proceeds would be deposited.6.4 Because
the creditor had sole access to that account, the debtor, without the
credit advance, was not able to continue its business. The court held
that because the debtor was left "entirely at the whim or mercy of
[the creditor]," it had a duty to notify the debtor of its intention to
refuse further credit to give the debtor an opportunity to seek
financing elsewhere. 65

Second, under either the direct payment method or the payroll
financing method, a lender may be liable for withholding taxes under
subsections 3505(a) or (b) of the Internal Revenue Code.' 66 Section
3505(a) of the Code holds a lender who directly pays employees'
wages primarily liable for employment taxes 167 which are required to

161. See Note, Tort Remedies for Breach of Contract: The Expansion of Tortious Breach
of the Implied Covenant of Good Faith and Fair Dealing Into the Commercial Realm, 86
COLUM. L. REV. 377 (1986) (discussing both common law and statutory bases for duty of
good faith).

162. 757 F.2d 752 (6th Cir. 1985).
163. Id. at 760.
164. Id. at 759.
165. Id.; see also Alaska Statebank v. Fairco, 674 P.2d 288, 292 (Alaska 1983) (holding

that a lender breached its good faith duty by repossessing a retail store without notice to the
borrower).

166. I.R.C. §§ 3505(a) & (b) (1982).
167. See generally I.R.C. §§ 3101-3507 (1982 & Supp. IV 1986) (covering employment

taxes).
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be withheld from employees' wages.16
1 Similarly, for lenders who

finance a borrower's payroll but do not pay the employees directly,
section 3505(b) of the Code imposes liability for twenty-five percent
of employment taxes if the lender has knowledge that the borrower
cannot or will not pay them. 69 If a lender requires that the borrower
deposit the loan proceeds on account for the purpose of monitoring
wages, it should make sure the withholding taxes are paid. 70

168. Section 3505(a) states in pertinent part:
Direct payment by third parties. For purposes of sections 3102, 3202, 3402, and

3403, if a lender, surety or other person, who is not an employer . . . pays wages
directly to . . . an employee . . . such lender, surety or other person shall be liable
in his own person and estate to the United States in a sum equal to the taxes
(together with interest) required to be deducted and withheld from such wages by
such employer.

I.R.C. § 3505(a) (1982).
169. Section 3505(b) states in pertinent part:

Personal liability when funds are supplied. If a lender . . . supplies funds to or
for the account of an employer for the specific purpose of paying wages of the
employees of such employer, with actual notice or knowledge . . . that such employer
does not intend to or will not be able to make timely payment or deposit of the
amounts of tax required . . . to be deducted and withheld by such employer from
such wages, such lender . . . shall be liable . . . in a sum equal to the taxes (together
with interest) which are not paid . . . by such employer . . . . However, the liability
of such lender . . . shall be limited to an amount equal to 25 percent of the amount
so supplied to or for the account of such employer for such purpose.

I.R.C. § 3505(b) (1982).
170. The Supreme Court recently held in Jersey Shore State Bank v. United States,

U.S. __, 107 S. Ct. 782, 93 L. Ed. 2d 800 (1987) that the I.R.S. was not required to give
notice of a tax assessment against the taxpayer-borrower to its lender who was liable for the
taxes under subsections 3505(a) and (b). Because the lender may not receive notice of an
assessment against the manufacturer, it should require copies of all I.R.S. correspondence
from the borrower to avoid interest and penalties. A related danger to the lender's security
interest is the threat of a secret disposition of collateral by the borrower. This danger is most
readily recognized in the financing of retail sales inventories. For example, a lender may wish
to enter an agreement with the retailer/borrrower whereby the lender finances the purchase of
goods wholesale from the wholesaler or manufacturer in exchange for the borrower's promise
to pay off the loan directly from the sales proceeds. Typically, such a financing agreement
(or a "floorplan financing agreement") would involve the lender, borrower, manufacturer,
and a gurantor. Goldman, Problems and Opportunities in Inventory and Accounts Receivable
Financing, 5 ALI-ABA RESOURCE MATERIALS: BANKING AND COMMERCIAL LENDING LAW 199
(1984). An agreement between the borrower and lender might provide that repayment would
come from the sales only and that the loan would not come due, for example, in the case of
an automobile dealer, until next year's models arrive or some other reasonable time. The
lender opens itself, under such an arrangement, to the possibility that a borrower may attempt
to sell inventory without the lender's knowledge. This has the effect of giving the borrower
"free money" by avoiding its sale-by-sale obligation to the lender. Because of this danger, a
lender under this kind of financing arrangement has an interest in each item of retail to be
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E. The Net Effect

Wirtz v. Powell Knitting Mills Co.'7' was considered precedent
for more than twenty years before the Citicorp decision. 172 Although
the retroactive effect of any civil judgment will work a hardship on
the losing party, the reliance of the entire commercial financing
industry should have been taken into consideration before setting a
new precedent. Following Citicorp, a lender who, relying on Powell,
secured goods which may not be completed for several years may
find himself with a worthless security interest if the borrower before
or during that time violates some provision of the FLSA. Lenders
now must change their monitoring systems, being careful to spot
these potential problems with borrowers who manufacture goods for
commerce. For example, the opinion of the Federal District Court
for the Western District of Tennessee in the Citicorp case noted very
specific procedures Citicorp had followed in monitoring its collat-
eral. 1 73 It failed, however, to require the borrower to submit complete
payroll information. 74 Although it is not clear whether this infor-
mation would have changed the result in Citicorp, a knowledge of
the wage practices of a post-Citicorp borrower would seem crucial
in preventing this problem.

This decision may have the unfortunate effect of discouraging
commercial lenders from loaning money to manufacturing borrowers
who need it the most. With the increasing threat of liability and new

sold by the dealer and may wish to periodically monitor the volume of that inventory to assure
that the dealer is not disposing of the goods in contravention of the financing agreement. For
a general discussion of problems in floorplan financing, see id. 201-11.

171. 360 F.2d 730 (2d Cir. 1966).
172. See Citicorp, 483 U.S. at __ , 107 S. Ct. at 2703-04, 97 L. Ed. 2d at 35-36 (Stevens,

J., dissenting).
173. Ford v. Ely Group, Inc., 621 F. Supp. 22, 23-24 (W.D. Tenn. 1985) aff'd sub nom.

Brock v. Ely Group, Inc., 788 F.2d 1200 (6th Cir. 1986), aff'd sub nom. Citicorp Indus.
Credit, Inc. v. Brock, 483 U.S. __, 107 S. Ct. 2694, 97 L. Ed. 2d 23 (1987). The district
court reported that:

Citicorp conducted an ongoing monitoring system through auditors and/or field
examiners who verified collateral upon which it made cash advances to Ely Group,
Inc. These representatives of Citicorp conducted this monitoring on the premises of
[Ely], and its subsidiaries. They checked inventory, sales, credits and purchases to
see if they were consistent with figures supplied to it by [Ely].

Id.
174. Id. at 24. The court went on: "While these representatives did not verify wages paid

to employees, they did check to see if [Ely] paid all employee taxes." Id.
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added responsibilities, 75 the benefits to lenders associated with taking
reasonable investment risks diminish. Ultimately, the costs of lender
responsibility are passed on to society through decreased manufac-
turing, increased interest rates on loans, and decreased yield on
consumer investments as a result of forced low-risk lending and costs
associated with the extra policing required to protect collateral.

II. CERCLA AND THE "SUPERFUND"

A. The Statute

The Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 (CERCLA)176 was enacted in response to
a need for legislation establishing control over the problem of haz-
ardous waste disposal. 77 Enacted soon after the Resource Conser-
vation and Recovery Act of 1976 (RCRA), 7 8 CERCLA was intended
to expand governmental regulation beyond the limits of the former
act. 79 The act refers to a governmental trust fund (the "Hazardous
Substance Superfund," or simply "Superfund").5 0 Proceeds of this

175. See Ebke & Griffin, supra note 4, at 816.

176. 42 U.S.C. §§ 9601-9657 (1982). The parallel provisions of title 42 of the United States

Code will be cited in the footnote references and may be derived by adding 9500 to the article
number (for example, 100 = 9601, 102 = 9602). CERCLA is also commonly known as

"Superfund," a title derived from the name of the trust fund which provides operating

resources for the enforcement of the act. See infra notes 178-79. Because "Superfund" is
more properly the name of the trust fund, this comment will refer to the term "CERCLA"

to identify the Act generally and "Superfund" will be used to identify the trust.

177. H. R. REP. No. 1016, 96th Cong., 2d Sess. 1-17, reprinted in 1980 U.S. CODE CONG.

& ADMIN. NEws 6119, 6120 [hereinafter History]. Under the legend "Background and Need
for the Legislation," the report states that the purpose of the Act is to address "the tragic

consequences of improperly, negligently, and recklessly hazardous waste disposal practices

known as the 'inactive hazardous waste site problem.' " Id.

178. Pub. L. No. 94-580, 90 Stat. 2795 (codified as amended at 42 U.S.C. § 9601 (1982)).
179. History, supra note 177, at 6120. RCRA provided an overall "cradle-to-grave regu-

latory regime" for the purpose of governing the use and disposal of hazardous waste. Id.

CERCLA was enacted in response to growing concern over the increasing threat presented by
hazardous toxic dumps. Id. "The unfortunate human health and environmental consequence

of these practices has received national attention amidst growing public and Congressional
concern over the magnitude of the problem and the appropriate course of response that should

be pursued. Existing law is clearly inadequate to deal with this massive problem." Id.
180. 42 U.S.C.S. § 9611 (Law. Co-op. 1982 & Supp. 1987). The trust fund was originally

authorized by section 221 of CERCLA (at 42 U.S.C. §§ 9631-9633 (1982)), but was repealed

by the Superfund Amendments and Reauthorization Act of 1986, Pub. L. No. 99-499, § 1,

100 Stat. 1613 (1986) [hereinafter SARA]. Superfund is now established by section 9507 of

the Internal Revenue Code of 1986. See 42 U.S.C.S. § 9601(11) (Law. Co-op. 1982 & Supp.

1987).
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fund generally are to be used in the control and removal from the
environment of any "hazardous substance" which threatens the
public health.' 81 Most of the authority to enforce the provisions of
CERCLA with which this comment will be concerned has been
delegated to the Environmental Protection Agency (EPA).8 2 Among
other things, the EPA has been given the authority to determine
whether the existence of hazardous waste in the environment consti-
tutes a violation of the Act and, if so, what action should be taken.' 3

One of the remedies available to the EPA in enforcing the
provisions of CERCLA is the authority to clean up hazardous waste
sites using Superfund proceeds.' s The EPA has, however, been given
the right to recover the costs of the cleanup from whomever might
be specifically liable for such costs under CERCLA section 107(a).185

Once an area containing hazardous waste has been identified by the
EPA, the agency analyzes the site for possible Superfund cleanup.
Some of the factors used in scrutinizing the area include the imme-

181. 42 U.S.C.S. § 9611(a) (Law. Co-op. 1982 & Supp. 1987).
182. See Exec. Order No. 12,286, 46 Fed. Reg. 9901 (1981). Authority to delegate is given

to the president by CERCLA 42 U.S.C. 9615 (1982). This order delegated authority to the
EPA over several CERCLA provisions including the section governing response activities. Id.
§ 9604.

183. See 42 U.S.C.S. § 9604 (Law. Co-op. 1982 & Supp. 1987).
184. 42 U.S.C.S. § 9611(a)(1-4) (Law. Co-op. 1982 & Supp. 1987) (authorizing use of the

Superfund for certain listed activites); Id. § 9604(a) & (h) (authorizing clean up of hazardous
substances in the environment). The authority to initiate these remedies is given at 42 U.S.C.
§ 9606(a) (1982). That statute empowers the President, upon a determination of "imminent
and substantial endangerment to the public health or welfare" due to the actual or threatened
release of hazardous substances, to require the Attorney General to remedy the situation
through court action. Id. The provision specifically mentions that the President's power is
"[in addition to any other action taken by State or local government .... " Id. Some states
indeed do attempt to enforce hazardous waste controls under their own "superlien" statutes.
There are at least five states which have enacted such legislation: Connecticut (CoNN. GEN.
STAT. AsNN. § 22a-452a (West 1985)); Massachusets (MAss. GEN. LAWS ANN. ch. 21E, § 13
(West Supp. 1987)); New Hampshire (N.H. REv. STAT. ANN. § 147-B:10(b) (Supp. 1987));
New Jersey (N.J. STAT. ANN. § 58:10-23.llf(f) (West 1982)); and Tennessee (TENN. CODE

ANN. § 68-46-209 (1987)). The liabilty under these statutes is similar to that under CERCLA,
but provides for a lien to attach to the land in the amount of the cleanup. It is possible that
a lender's lien in one of these states may be subordinated to this "superlien." See, e.g., CONN.
GEN. STAT. ANN. § 22a-452a (West 1985) ("such lien, unless otherwise specifically provided
for by law, shall take precedence over all transfers and encumbrances in any manner affecting
such interest in such real estate or any part of it which occur or take place on and after
October 1, 1984.")

185. 42 U.S.C.S. § 9607(a) (Law. Co-op. 1982 & Supp. 1987).
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diate danger to the public health, 86 the quantity and nature of the
hazardous substance released into the environment,8 7 and the ability
of the owner and operator to bear the cleanup costs.'88 If a facility
meets these criteria for a Superfund cleanup, it may be entered on
the National Priority List (NPL). 189 The NPL is a public directory
of sites which may or may not actually be cleaned by the EPA, but
which are eligible for such treatment under the enabling statute and
agency guidelines. 190 Publication in the annual NPL is one way an

186. Id. § 9621(b)(l)(D). This section, entitled "Cleanup standards," was added on October
16, 1986 as part of SARA and contains more legislatively created standards for the EPA to
consider than were present in the original CERCLA.

187. 40 C.F.R. § 300.63-65 (1987).
188. Under the title "Costs," the EPA stated in its explanatory comments to a 1987

revision of the NPL:
Listing a hazardous waste site on the final NPL does not itself cause firms

responsible for the site to bear costs. Nonetheless, a listing may induce firms to
clean up the sites voluntarily, or it may act as a potential trigger for subsequent
enforcement or cost-recovery actions. Such actions may impose costs on firms, but
the decisions to take such actions are discretionary, and made on a case-by-case
basis. Consequently, precise estimates of these effects cannot be made. EPA does
not believe that every site will be cleaned up by a responsible party. EPA cannot
project at this time which firms or industry sectors will bear specific portions of the
response costs, but the Agency considers: the volume and nature of the waste at the
sites; the strength of the evidence linking the wastes at the site to the parties; the
parties' ability to pay; and other factors when deciding whether and how to proceed
against potentially responsible parties.

Final Rule, National Priorities List for Uncontrolled Hazardous Waste Sites, 52 Fed. Reg.
27,620, 27,632 (1987) (to be codified at 40 C.F.R. § 300) (emphasis added). One criterion to
be used in determining whether a site should be cleaned up or what sort of remedial action
by the EPA is warranted is the cost of the proposed action. One agency guideline states in
pertinent part: "In determining the need for and in planning or undertaking Fund-financed
action, the lead agency shall, to the extent practicable: ... (3) Conserve Fund monies by
encouraging private party cleanup. " 40 C.F.R. § 300.61(c)(1987) (emphasis added). This policy
of conserving the Superfund seems to be the motivation behind other considerations in the
cleanup decision. For instance, the agency requires that, "[tihe following shall, as appropriate,
be assessed in determining whether and what type of remedial and/or removal actions will be
considered: ...(xv) Ability of responsible party to implement and maintain the remedy until
the threat is permanently abated; ... (xvii) Other appropriate matters may be considered."
40 C.F.R. § 300.68(e)(2) (1987). These "other appropriate matters" may have been the "other
factors" entering into the clean-up decision of which the agency spoke in its explanatory
comments to the 1987 National Priorities List revision.

189. 40 C.F.R. § 300.66(c) (1987). "Section 105(8)(B) of CERCLA requires the President
to establish a list of at least 400 releases and potential releases, based upon the criteria
developed pursuant to section 105(8)(A) of the act." Id.

190. "Only those releases included on the NPL will be considered eligible for Fund-financed
remedial action. Inclusion on the NPL is not a precondition to liability pursuant to Agency
action under CERCLA section 106 [42 U.S.C. § 9606] or to action under CERCLA section
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owner of a potentially hazardous facility may predict future personal
liability for any cleanup.' 9'

Among those who could be liable if a Superfund cleanup were
deemed necessary are the "owner and operator" of the polluted
facility.' 92 The statute states that the definition of "owner or oper-
ator" does not include a person who holds "indicia of ownership
primarily to protect his security interest in the . . . facility," if that
person does not participate in the management of the facility. 93 The
legislative history of CERCLA suggests that the term "owner" as
used in the Act means one who holds title or some indicia of
ownership,' 94 but excludes those "(such as a financial institution)
who, without participating in the management or operation of a
vessel or facility, hold title either in order to secure a loan or in
connection with a lease financing arrangement under the appropriate
banking laws, rules, or regulations."' 195

In cases where there is a discernable, outright owner of a
CERCLA waste site, it is clear that the EPA may use its delegated
power to recover from that owner any Superfund proceeds spent. '96

107 [42 U.S.C. § 9607], for recovery of non-Fund-financed costs or Fund-financed costs other
than remedial construction costs." 40 C.F.R. § 300.66(c)(2) (1987). Also, a NPL site may not
be cleaned up immediately or at all with Superfund proceeds. Other criteria must be met for
a site to receive an EPA cleanup. 40 C.F.R. § 300.68 (1987).

191. See supra note 185.
192. Section 9607(a) provides in pertinent part: "Notwithstanding any other provision or

rule of law, . . . (1) the owner and operator of a vessel or a facility . . . shall be liable for-
(A) all costs of removal or remedial action incurred by the United States Government or a
State .... " 42 U.S.C.S. § 9607(a) (Law. Co-op. 1982 & Supp. 1987). There has been some
problem in interpreting the term "owner and operator." The use of the word "and" in the
phrase is confusing, considering that the Act supplies a definition for "owner or operator" in
section § 9601(20):

(A) The term "owner or operator" means ...
(ii) in the case of an onshore facility or an offshore facility, any person owning or
operating such facility, and
(iii) in the case of any facility, title or control of which was conveyed due to . . .
foreclosure . . . or similar means to a unit of State or local government, any person
who owned, operated, or otherwise controlled activities at such facility immediately
beforehand. Such term does not include a person, who, without participating in the
management of a vessel or facility, holds indicia of ownership primarily to protect
his security interest in the vessel or facility.

42 U.S.C.S. § 9601(20) (Law. Co-op. Supp. 1987).
193. Id.
194. History, supra note 177, at 6181.
195. Id. (emphasis added).
196. See supra note 192 and text accompanying notes 184-85.
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An unclear issue, however, has been the meaning of the "security
interest" language in the CERCLA definition of "owner or opera-
tor.' 1 97 Recent cases, however, seem to have supplied an answer
which extends liability to creditors who have foreclosed on property
containing hazardous waste and who have gained title as a result.

B. Lenders, CERCLA, and the Courts

Because CERCLA is rather recent legislation, case law construing
the statute is not well developed. Only a few cases have dealt with
the problem of defining the liability of a secured creditor. Nonethe-
less, the decisions have been damaging to those lenders who are
caught holding NPL sites through foreclosure or bankruptcy pro-
ceedings. This comment will briefly discuss two of these cases.

1. United States v. Mirabile

In United States v. Mirabile,9g a district court held that a creditor
who did not participate in the management of a Superfund site, but
who gained equitable title for a short period of time through a
foreclosure sale, was not liable for cleanup costs.' 99 The EPA sued
Anna and Thomas Mirabile, owners of the targeted property, and
some of their creditors to recover money used in a Superfund
cleanup. 2

00 In considering a motion for summary judgment by two
of the debtor's creditor banks, the American Bank and Trust Com-
pany (ABT) and Mellon Bank, the court distinguished the two lenders
by their relationships with both the debtor and the property.20, ABT
argued that, under Pennsylvania law, it did not gain legal title but
only equitable title to the land at the sheriff's sale and could not,
therefore, be considered an "owner" of the property. 20 2 The lender
was granted summary judgment despite the government's contention
that the creditor gained legal title.203

197. 42 U.S.C.S. § 9601(20) (Law. Co-op. Supp. 1987); History, supra note 177, at 6181-
82.

198. 15 Envtl. L. Rep. (Envtl. L. Inst.) 20,994 (E.D. Pa. 1985).
199. Id. at 20,996.
200. Id. at 20,994-95.
201. Id. at 20,995-97.
202. Id.
203. Id.
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The court reasoned, interpreting the section 101(20)(A) exemp-
tion from the definition of "owner or operator", 20 4 that even if the
bank had full ownership of the property, "[the bank's] actions with
respect to the foreclosure were plainly undertaken in an effort to
protect its security interest in the property.' 20 Additionally, the court
found that ABT had not participated in the management of the
facility. 2 6 Mellon was found, however, to have engaged in activity
which presented a question of fact as to whether it participated in
the management of the facility. 20 7 Such participation, if found, would
disqualify it from the 101 exemption. 20

1

204. Section 101(20)(A)(iii) provides two requirements for a person wishing to be exempted
from the definition of "owner or operator." First, the person may not "participat[e] in the
management of [the] vessel or facility." 42 U.S.C.S. § 9601(20)(A)(iii) (Law. Co-op. Supp.
1987). Second, the person must "[hold] indicia of ownership primarily to protect his security
interest in the vessel or facility." Id.

205. 15 Envir. L. Rep. (Envr. L. Inst.) at 20,996 (emphasis added).
206. Id. Such nonparticipation is required to come within the exemption. A notable

characteristic of Mirabile is the court's analysis of the phrase "participation in the management"
in the definition of "owner or operator" at section 9601(20)(A)(iii). See supra note 204. The
definition excludes a person who holds "indicia of ownership" primarily to protect his security
interest and who does so "without participating in the management" of a Superfund site. In
trying to determine the standard by which a person could be said to have participated in the
management of the facility, the court examined several cases (State of New York v. Shore
Realty Corp., 759 F.2d 1032 (2d Cir. 1985); United States v. Carolawn, 14 Envir. L. Rep.
(Envir. L. Inst.) 20,699 (D.S.C. 1984); United States v. Northeastern Pharmaceutical & Chem.
Co., 579 F. Supp. 823 (W.D. Mo. 1984)) in which the possibility of CERCLA liability was
recognized in corporate executives and shareholders who had exhibited control over the facility
immediately prior to improper waste disposal. Mirabile, 15 Envtl. L. Rep. at 20,995. In trying
to define "participating in the management" the court interpolated the example of control
found in these cases into the instant lender/borrower relationship. Id. Judge Newcomer, writing
for the Mirabile court, found that the type of control which must be asserted to find liabilty
under the "owner or operator" definition "is participation in operational, production, or
waste disposal activities. Mere financial ability to control waste disposal practices of the sort
possessed by the secured creditors in this case is not, in my view, sufficient for the imposition
of liability." Id. The court here seems to have been referring only to the banks' status as
secured lenders. As previously discussed, Mellon's control may not have been limited to mere
financial control.

207. 15 Envir. L. Rep. (Envr. L. Inst.) at 20,996-97. Mellon was denied summary judgment
because of trial testimony that its participation in the Mirabile's affairs included the on-site
presence of a Mellon employee. Id. at 20,996. Although "[tihe reed upon which the Mirabiles
seek to impose liability on Mellon is slender indeed," the court recognized a question of fact
as to whether Mellon's activities brought them "within the scope of CERCLA liabilty." Id.
at 20,997.

208. Id. at 20,997. In In re T.P. Long Chem., Inc., 45 Bankr. 278 (Bankr. N.D. Ohio
1985), a bank held a security interest in property containing hazardous waste. Id. at 280. The
borrower went into bankruptcy and the property became part of the bankruptcy estate. Id.
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2. United States v. Maryland Bank & Trust Co.

A different result and, indeed, a much different analysis of the
CERCLA provisions is presented by United States v. Maryland Bank
& Trust Co. 21 9 In that case, the debtor purchased a parcel of land
with funds advanced by the defendant bank.210 Upon the debtor's
default, the bank purchased the property at the foreclosure sale. 21

A year after the sale, '1 2 the debtor informed the State of Maryland
that hazardous wastes had been dumped on the site.2 13 Following an
investigation, the state notified the EPA of the existence of the site
and, following tests, the EPA determined that the site was eligible
for a Superfund cleanup. 214 The bank was informed that it would
have to clean up the site or the EPA would use Superfund proceeds
to accomplish the cleanup. 215 Upon the bank's refusal, the EPA
cleaned the site and demanded from the bank the $551,713.50 spent
in the operation. 2t 6 In denying the bank a summary judgment, the
court looked to legislative history in trying to interpret the crucial
"owner and operator" language in section 107(a).21 7 The bank denied

The Bankruptcy Court for the Northern District of Ohio, held that the EPA could not seek
recovery from foreclosure sale proceeds of the bankruptcy estate property secured by the bank
because the bank had never owned or operated the facility. Id. at 289-90. The court held that
the proceeds from the sale were properly the bank's and that the EPA would have to settle
for a recovery of Superfund expenses from the estate. Id. Foreshadowing the Mirabile holding,
the court stated in dicta that:

[Elven if [the bank] had repossessed its collateral pursuant to its security agreement
it would not be an "owner or operator" as defined under CERCLA .... The only
possible indicia of ownership that can be attributed to [the bank] is that which is
primarily to protect its security interest. It is undisputed that [it] has not participated
in the management of the Long facility. Thus, [the bank] cannot be held liable as
an owner or operator under CERCLA.

Id. at 288-89. In other words, even if the bank had taken legal title to the collateral, the bank
would be excluded from the definition of "owner or operator" under the "security interest"
language of section 101(20)(A) and, therefore, could not be liable under 9607(a)(1). See
Murphy, The Impact of "Superfund" and Other Environmental Statutes on Commercial
Lending and Investment Activities, 41 Bus. LAW. 1133, 1139 n.45 (1986).

209. 632 F. Supp. 573 (D. Md. 1986).
210. Id. at 575.
211. Id.
212. The debtor purchased the land on December 16, 1980 and the court says that he

"soon failed to make payments on the loan." Id. Foreclosure was in 1981 and the sale took
place in 1982, so the debtor held ownership of the land for less than one year. Id.

213. Id.
214. Id.
215. Id.
216. Id. at 575-76.
217. Id. at 577-79. The court referred to 1980 U.S. CODE CONG. & ADMIN. NEws 6119,
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that it came within the scope of the statute because it was never an
operator of the facility and, therefore, could not have been the owner
and operator. 218  Based on its interpretation of relevant legislative
history, the court held that the CERCLA section imposing liability
on the "owner and operator ' 219 did not refer to one individual, but
to two. 220 Because there was no dispute that the bank was the proper
"owner" of the facility, the court concluded that the bank's status
as owner was sufficient to impose liability under 107(a). 221

The bank countered with the argument that it, like the lenders
in Mirabile, was simply protecting its security interest in the property,
and, therefore, came within the section 101(20)(A) exclusion from
the "owner" definition. 222 The Maryland Bank court parted from
earlier courts' analysis of the purpose and definition of this exclusion
by finding that once the lender had purchased the land at the
foreclosure sale, the bank was no longer protecting its security
interest, but, rather, was "protect[ing] its investment'. 223  For a
security interest to come within the exception to ownership, the court
held that it "must exist at the time of the clean up. 22 4 Here, the
bank did not come within the exclusion because their mortgage

which states that "i~n the case of a facility, an 'operator' is defined to be a person who is
carrying out operational functions for the owner of the facility pursuant to an appropriate
agreement." Id. at 6182 (emphasis added). The court used this passage to show that because
both "owner" and "operator" appeared in the same definition in two separate functions,
they could not possibly be one person; therefore, the term "owner and operator" must indicate
two separate individuals. 632 F. Supp. at 578.

218. 632 F. Supp. at 577.
219. 42 U.S.C.S. § 9607(a)(1) (Law. Co-op. Supp. 1987).
220. 632 F. Supp. at 578.
221. Id. at 577-78. It is interesting to note that although CERCLA underwent major

revision with the enactment of the Superfund Amendments and Reauthorization Act of 1986
(SARA), Pub. L. No. 99-499, § 1, 100 Stat. 1613, some of the more puzzling questions as to
the legislative intent were not addressed. One of the most crucial questions addressed by all
three of the courts analyzed earlier in the comment was the definition of "owner and operator"
in the liability section 107. CERCLA, apparently, had been hastily drafted and hastily passed
through the legislative machinery. Murphy, supra note 208, at 1138 (citing United States v.
Wade, 577 F. Supp. 1326, 1331 (E.D. Pa. 1983)); 632 F. Supp. at 578. Congress, in their
later review, should have recognized the inconsistency between the "owner or operator"
definition in section 101(20)(A)(iii) and the "owner and operator" liability provision. See supra
notes 192-97 and accompanying text (discussion pertaining to the conflict between these two
terms). As the statute stands, there is still a conflict which may not be resolved until a higher
court chooses one theory or the other.

222. 632 F. Supp. at 579.
223. Id.
224. Id.; see supra text accompanying notes 210-12.
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"terminated at the foreclosure sale . . . at which time it ripened into
full title. ' 225 "Only during the life of the mortgage did [the bank]
hold indicia of ownership primarily to protect its security interest in
the land. 2 26 The court decided that the language of the exemption
was intended to include only those states which follow the common
law of mortgages; that is, where title is held by the mortgagee to
secure the mortgage. 227

C. Problems and Alternatives for Creditors

Evident from the holdings of these inferior courts is the presence
of a severe conflict, the resolution of which may change the way
mortgagees and secured lenders scrutinize potential obligors. Because
of its recent origin, the case law interpreting CERCLA 221 is rather
sparse. The few cases that have been decided, however, have already
had a noticeable, although unexpected, impact on the financial system
as a whole. 229 The wake of United States v. Maryland Bank & Trust
Co. 20 has produced some interesting results that may not have been
foreseen by Congress at the time CERCLA was passed.

For example, a recent article in the BNA 's Banking Report31

noted some of the problems the FDIC and FSLIC are encountering

225. 632 F. Supp. at 579.
226. Id.
227. Id. Texas is not among those states which require the mortgagee to hold title to the

land to secure its interest, but also allow for security under a Deed of Trust. See Taylor v.
Brennan, 621 S.W.2d 592 (Tex. 1981); H. Trurtow, REAL ESTATE LAW OF TEXAS 54 (1976);
see also 11 A. MITCHELL & A. GI.BERT, TEXAS METHODS OF PRACTICE, TEXAS PRACTICE §§ 241-
50 (1970) (description and explanation of Texas real estate financing). Texas courts, though,
have not been shy in finding the existence of a mortgage through conveyance of title. See Bell
v. Bell, 718 S.W.2d 863 (Tex. App.-Austin 1986, writ ref'd n.r.e.) (even when a deed purports
to convey title on its face, parol evidence may be admitted to show it was intended as a
mortgage). For a discussion of the "title theory" of mortgages and other theories of real
property security, see 1 G. GLENN, MORTGAGES §§ 28-30 (1943) (discussing the title theory of
morgages, statutory title morgages and the intermediate theory).

228. 42 U.S.C.S. 9601-9675 (Law. Co-op. 1982 & Supp. 1987).
229. Burcat, Environmental Liability of Creditors: Open Season On Banks, Creditors, and

Other Deep Pockets, 103 BANKING L.J. 509, 510 (1986).
230. 632 F. Supp. 573 (D. Md. 1986).
231. Environmental Cleanup Laws Posing Massive Headache for FDIC, FHLBB, 49 BNA's

Banking Report (BNA) 989 (Dec. 14, 1987) [hereinafter Massive Headache]. In Mirabile,
another defendant, the Small Business Association, was also granted summary judgment. 15
Envtl. L. Rep. at 20,997. Represented by the United States Government, the SBA was found
by the court to have had no claim to either equitable or legal title, unlike ABT. Id. The court
also noted that the SBA had not materially participated in the management of the facility. Id.
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as a result of Maryland Bank. The court's application of strict
liability and its interpretation of the ownership language in section
107 has created additional investigatory steps in bank and thrift
closures. Regulatory agencies are now afraid to close institutions
holding mortgages on possible hazardous waste sites for fear of
CERCLA liability resulting from the transfer of ownership upon
foreclosure.232 Section 120(a)(1) specifically states that federal agencies
are not exempt from liability under section 107.233 The definition of
"person" in section 101(21) specifically includes the "United States
Government, ' 234 so it seems likely that the government regulators
could be considered owners or operators under 101.

The situations under which a lender may escape liability for a
Superfund cleanup 235 have been severely limited by judicial application

The wording of the CERCLA statute at the time of the suit made no exclusions or preferences
for the government. See 42 U.S.C. § 9601(20) (1982) (current version at 42 U.S.C.S. § 9601(20)
(Law. Co-op. Supp. 1987)). The 1986 amendment to section 9601, however, included part (D),
which provides:

The term "owner and operator" does not include a unit of State or local government
which acquired ownership or control involuntarily through bankruptcy, tax delin-
quency, abandonment, or other circumstances in which the government involuntarily
acquires title by virtue of its function as sovereign. The exclusion provided under
this paragraph shall not apply to any State or local government which has caused
or contributed to the release or threatened release of a hazardous substance from
the facility, and such a State or local government shall be subject to the provisions
of this Act in the same manner and to the same extent . . . as any nongovernment
entity, including liability under section 107.

42 U.S.C.S. § 9601(20)(D) (Law. Co-op. Supp. 1987). "The terms 'United States' and 'State'
include the several states of the United States ... and any other territory or possession over
which the United States has jurisdiction." 42 U.S.C.S. § 9601(27) (Law. Co-op. Supp. 1987).
It is likely that the word "State" should exclude the federal government and its agencies from
the definition, thus exposing them to liability as "owners" under the statute.

232. The article reports:
Former FDIC general counsel John Murphy ... told BNA that during his tenure
at the FDIC, the agency was often concerned it could end up with an "enormous
liability" for hazardous waste cleanup. Murphy said that there are several ways in
which lenders can become liable for environmental cleanup. ...
Chuck Lettow, an attorney . . . in Washington, said that under Section 9620(a)(2)
[which basically states that all SARA and CERCLA provisions apply to governmental
facilities], the federal receivers would be "nailed" if they took possession of
contaminated properties.

Massive Headache, supra note 231, at 989.
233. 42 U.S.C.S. § 9620(a)(1) (Law. Co-op. Supp. 1987).
234. Section 9601(21) states in pertinent part: "The term 'person' means ...United States

Government ...." 42 U.S.C.S. § 9601(21) (Law. Co-op. Supp. 1987).
235. This comment primarily addresses the statutory options available to the lender who
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of strict liability in CERCLA decisions236 and Maryland Bank's
interpretation of the ''security interest" exception in section
101(20)(a).237 Relief nevertheless exists in some narrow cases for an
innocent lender who gains title through foreclosure. First, an affir-
mative defense is available for a landowner who, at the time he
gained ownership, did not know or have reason to know of the

finds itself in possession of contaminated property. The creditor may wish to try to avoid
taking a mortgage on such contaminated property by independently screening possible secured
land for high hazardous waste content. Standards for determining those levels of hazardous
waste which may trigger a cleanup are provided in the Code of Federal Regulations. Superfund,
Emergency Planning, and Community Right-to-Know Programs, 40 C.F.R. § 302 (1987). See
also Uncontrolled Hazardous Waste Site Ranking System: A Users Manual, 40 C.F.R. § 300,
App. A (1987) (providing the standards and rating system by which the government makes
the determination whether to put the site on the National Priorities List and, therefore, eligible
for a Superfund cleanup). Because of the complexity of these standards, any monitoring would
assuredly need to be done by experts (probably some outside organization hired specifically
for this purpose) and would add to the cost of making the loan. At the very least, however,
the lender should consult the National Priorities List to see if the proposed mortgage property
has already been targeted by the EPA. National Priorities List, 40 C.F.R. § 300, App. B
(1987).

236. See, e.g., New York v. Shore Realty Corp., 759 F.2d 1032, 1042 (2d Cir. 1985)
("Congress intended that responsible parties be held strictly liable, even though an explicit
provision for strict liability was not included in the [statute].").

237. See 632 F. Supp. 573; see also supra text accompanying notes 223-27. For the secured
lender, the new definition of the section 101(20)(A)(iii) exception all but buries any hope it
might have of avoiding liability pursuant to foreclosure of a CERCLA site. The holding in
Mirabile and the favorable dicta in T.P. Long relied on the 101 exemption in excluding from
liability a mortgagee who might take ownership pursuant to foreclosure. No other language
in the Act would even intimate that such a "person" might escape liability solely by its status
as a secured lender. The Mirabile court expressly based its holding on the assumption that
because the lender had not participated in the management of the debtor's business and was
merely protecting its security interest by foreclosing, it came within the section 101(20)(A)(iii)
exception. See supra notes 204-06 and accompanying text. Interestingly, the court in that case
chose not to reach the issue of whether, under state law, the equitable interest held by the
lender could be considered "owner[ship]" for the purpose of determining outright liability
under the statute. It is conceivable that if the court had decided that the equitable title did
not constitute "ownership," the lender could have avoided liability. See supra note 210 and
accompanying text. The court in T.P. Long held the bankrupt's estate liable for the Superfund
clean-up based on its outright ownership. 45 Bankr. 278, 286-87 (Bankr. N.D. Ohio 1985)
Because the bank never actually owned the property, however, the court did not hold liable
the secured lender who received proceeds from the trustee's sale. Id. at 289. In dicta, the
court implied that even if the bank had gained ownership through foreclosing on its mortgage,
the "security interest" exception in section 101(20)(a)(iii) would save the lender from any
liability. Id. at 288-89. Both courts (Mirabile, in its holding, and T.P. Long, in dicta) cited
the "security interest" exception in section 101(20)(a)(iii) in support of the theory that a
secured lender who foreclosed on a mortgage and did not participate in the management of
the Superfund facility could escape liability.
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hazardous substances on the property. 238 Even if the lender cannot
establish this affirmative defense, CERCLA allows certain otherwise
liable parties to escape some or all liability, at the discretion of the
EPA, under a "de minimus" harm settlement provision. 2 9 Further-
more, even if the owner is ultimately held liable for the cost of the
cleanup and sued by the EPA, he may seek contribution or indemnity
from others who would be liable under section 107(a). 24

0

CERCLA section 107(b)(3) exempts from liability a person oth-
erwise liable under section 107(a) who establishes that the damages
resulting from hazardous substances were caused by the actions of a
third party other than "one whose act or omission occurs in con-
nection with a contractual relationship . . . with the defendant. ' 24'

238. 42 U.S.C. § 9607(b)(3) (1982). See infra note 241 and accompanying text (text of
statute describing third party defense). In Maryland Bank, the lender raised the third party
defense found in 107(b)(3), claiming that the former owners, the mortgagors, caused the harm
to the land. The United States moved for summary judgment against the defense on the
contention that the lender had not satisfied the necessary elements. 632 F. Supp. at 581. First,
the government claimed that the defendant bank had a "contractual relationship" with the
third party borrowers, thereby precluding the use of the defense. Section 107(b)(3) excludes
from the third party defense "an act or omission of a third party ...whose act or omission
occurs in connection with a contractual relationship, existing directly or indirectly with the
defendant ...." 42 U.S.C. § 9607(b)(3) (1982). Alternatively, the government argued that
even if there was no contractual relationship, the lender "could not prove that it exercised
reasonable care with respect to the substances at the site .. " 632 F. Supp. at 581; see 42
U.S.C. § 9607(b)(3)(a) (1982). The court denied the motion because it found "that genuine
issues of material fact exist[ed] concerning the nature of the contractual relation between [the
lender] and [the borrower] and the reasonableness of [the lender's] conduct." 632 F. Supp. at
581. It seems, therefore, that the court recognized this limitation to strict liability might apply
in the lender/borrower relationship. Apparently, this is the most promising remedial method
of avoiding liability available to the secured creditor.

239. 42 U.S.C.S. § 9622(g) (Law. Co-op. Supp. 1987). This provision was added by the
Superfund Amendments and Reauthorization Act of 1986. See supra note 178; see also infra
text accompanying notes 247-50 (discussing the "de minimus" settlement).

240. See infra text accompanying notes 251-54.
241. Section 9607(b) provides:

There shall be no liability under subsection (a) of this section for a person
otherwise liable who can establish by a preponderance of the evidence that the
release of a hazardous substance and the damages resulting therefrom were caused
solely by-
(1) an act of God;
(2) an act of war;
(3) an act or omission of a third party other than an employee or agent of the
defendant, or than one whose act or omission occurs in connection with a contractual
relationship, existing directly or indirectly, with the defendant ...if the defendant
establishes by a preponderance of the evidence that (a) he exercised due care with
respect to the hazardous substance concerned, taking into consideration the char-
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Added to section 101 by the Superfund Amendments and Reauthor-
ization Act of 1986, 242 the term "Contractual relationship" is defined,
in part, in section 101(35)(A) as a transfer of title to real property
unless the property was acquired after the deposit of the hazardous
substance and "the defendant did not know and did not have reason
to know" of the existence of the substance on the land.243 To prove
that the defendant had no such knowledge, subsection (B) requires
that he have "undertaken, at the time of acquisition, all appropriate
inquiry into the previous ownership and uses of the property consis-
tent with good commercial or customary practice .... ,,2"

acteristics of such hazardous substance, in light of all relevant facts and circum-
stances, and (b) he took precautions against foreseeable acts or ommissions of any
such third party and the consequences that could foreseeably result from such acts
or omissions; or
(4) any combinations of the foregoing paragraphs.

42 U.S.C. § 9607(b) (1982).
242. Pub. L. No. 99-499, § 1, 100 Stat. 1613.
243. Section 101(35) provides in pertinent part:

(A) The term "contractual relationship", for the purpose of section [9607(b)(3)1
includes, but is not limited to, land contracts, deeds or other instruments transferring
title or possession, unless the real property on which the facility concerned is located
was acquired by the defendant after the disposal or placement of the hazardous
substance on, in, or at the facility, and one or more of the circumstances described
in clause (i), (ii), or (iii) is also established by the defendant by a preponderance of
the evidence;

(i) At the time the defendant acquired the facility the defendant did not know
and had no reason to know that any hazardous substance which is the subject of
the release or threatened release was disposed of on, in, or at the facility.

(ii) The defendant is a government entity which acquired the facility by
escheat, or through any other involuntary transfer or acquisition, or through the
exercise of eminent domain authority by purchase or condemnation.

(iii) The defendant acquired the facility by inheritance or bequest.
In addition to establishing the foregoing, the defendant must establish that he has
satisfied the requirements of section [9607(b)(3)(a) and (b)].

(B) To establish that the defendant had reason to know, as provided in clause (i)
of subparagraph (A) of this paragraph, the defendant must have undertaken, at the
time of acquisition, all appropriate inquiry into the previous ownership and uses of
the property consistent with good commercial or customary practice in an effort to
minimize liability. For purposes of the preceding sentence the court shall take into
account any specialized knowledge or experience on the part of the defendant, the
relationship of the purchase price to the value of the property if uncontaminated,
commonly known or reasonably ascertainable information about the property, the
obviousness or the presence or likely presence of contamination at the property, and
the ability to detect such contamination by appropriate inspection.

42 U.S.C.S. § 9601(35) (Law. Co-op. Supp. 1987) (emphasis added).
244. Id.
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In the context of a financial transaction, this burden would seem
very difficult to bear. A commercial lender could appropriately be
charged with the responsibility of using "good commercial or cus-
tomary practice" anytime it enters into such an agreement. The very
nature of the business demands that a lender carefully select those
individuals and businesses to which it will loan money. It seems,
therefore, that if the lender has no actual knowledge of CERCLA
problems on the land, such knowledge might be imputed through
the requirement in section 101(35)(B). 245 The most practical alternative
for a commercial lender, albeit entirely unacceptable, would be to
encourage borrowers to "hide" any hazardous materials on the land
in such a way so as to go undetected by one undertaking to make
"all appropriate inquiry into the previous ownership and uses of the
property consistent with good commercial or customary practice ...
"246 The effect of the 107(b)(3) exception is to reward this kind of
unethical conduct among lenders.

The Superfund Amendments and Reauthorization Act added a
way in which an owner of a Superfund site may be able to reduce
or eliminate his liability. Under section 122(g), an owner who did
not "permit the generation, transportation, storage, treatment, or
disposal of any hazardous substance at the facility; and . . . did not
contribute to the release or threat of release of a hazardous substance
S. ." may have the opportunity to settle with the government "if

such settlement involves only a minor portion of the response costs
at the facility concerned .... ,,247 There are, unfortunately, two
problems with this provision which may make it impractical for the
commercial lender. First, section 122(g)(1)(B) excludes from consid-
eration an owner who "purchased the real property with actual or
constructive knowledge that the property was used for ... " the

245. Id. One commentator has noted that:

Although section 101(35)(B) contains a "reason to know" test, the stringent duty

of inquiry imposed by section 101(35)(b) will transform this test, through application,

into a "should have known" test. The practical result of this transformation is a

stricter threshold test, which presupposes that persons who purchase land either

know or should know whether hazardous substances are present. Such a presumption

approaches the view that when it comes to an actual or threatened hazardous waste
release, there is no such thing as an "innocent land owner".

Comment, The Impact of the 1986 Superfund Amendments and Reauthorization Act on the

Commercial Lending Industry: A Critical Assessment, 41 U. MIAMI L. REV. 879, 899 (1987).

246. 42 U.S.C.S. § 9601(35)(B) (Law. Co-op. Supp. 1987).

247. Id. § 9622(g)(1).
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above prohibited acts. 248 This seems similar to the 101(35)(i) require-
ment that the defendant contracting with the polluting owner have
no knowledge or reason to know of the existence of hazardous
materials on the land. 249 It is at least possible that a commercial
lender will be held to have "constructive knowledge" based on his
expected diligence in investigating the site. Second, because a com-
mercial lender would probably only gain ownership through foreclo-
sure upon the original owner's insolvency, it is unlikely that the
government would be able to recover the costs of a cleanup from
any other source. A "de minimus" settlement is entered into at the
option of the government. 2

1
0 Since the government has the choice, it

seems unlikely that it would allow a perfectly solvent "deep pocket"
to get away.

Even if a lender is held liable for the costs of a Superfund
cleanup, it may seek contribution under the provisions of section
113(0(1) from others who would be liable or potentially liable under
section 107.251 Section 113(f)(1) allows any person to "seek contri-
bution from any other person who is liable or potentially liable under
107(a), during or following any civil action under section 106 or
under section 107(a). ' 2 2 By giving a litigant access to federal courts,
CERCLA facilitates expedient recovery of contribution from other
liable parties, either before or after a 106 or 107 action.

III. CONCLUSION

Whether as a threat to a real property mortgage (as in the case
of a CERCLA cleanup) or as a hazard to a lien on personal property,

248. Id.
249. Id. § 9601(35)(i).
250. The statute provides that "[w]henever practicable and in the public interest, as

determined by the President, the President shall as promptly as possible reach a final settlement
with a potentially responsible party in an administrative or civil action under section . . . 107
.... " The President's authority has been delegated to the EPA. Id. § 9622(g)(1).

251. Section 113(f)(1) states:
Any person may seek contribution from any other person who is liable or potentially
liable under section 107(a) during or following any civil action under section 106 or
under section 107(a). Such claims shall be brought in accordance with this section
and the Federal Rules of Civil Procedure, and shall be governed by Federal law. In
resolving contribution claims, the court may allocate response costs among liable
parties using such equitable factors as the court determines are appropriate. Nothing
in this subsection shall diminish the right of any person to bring an action for
contribution in the absence of a civil action under section 106 or section 107].

42 U.S.C.S. § 9613(0(1) (Law. Co-op. Supp. 1987).
252. Id. § 9613(0(1).
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the behavior, or misbehavior, of the debtor with regard to federal
law may taint the state law property and contract rights of the lender.
When viewed in tandem with expanding lender liability for over-
activity in the borrower's affairs,253 the new burdens on lenders
created by the federal courts through these decisions constitute an
ever-narrowing area in which the lender may operate. The lender
must closely monitor the borrower's activities and property to avoid
loss under the FLSA and CERCLA, while not over-monitoring and
risking liability for control. No one should doubt the ultimate integ-
rity entering into the interpretations of these statutes by the courts.
The primary concern is, instead, for consistency, so that people may
plan their lives around the law and not in fear of it. The recent
holdings of the courts indicate a trend away from precedent and
towards confusion in lender law.25 4

Brennan T. Holland

253. See supra note 160.
254. See Ebke, & Griffin, supra note 4, at 816.
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