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I. INTRODUCTION

On July 15, 1987, the Texas Supreme Court concluded its process
of changing the Texas Rules of Civil Procedure.' Those changes were
made in two parts, the first occurring March 10, 1987 and ultimately
involving amendments to 99 rules and the repeal of 15 more.2 The
changes were effective January 1, 1988, and affect every area of
practice.' This article focuses on the changes relevant to district court
practice.4 The Supreme Court has pledged that these will be the last
amendments to the rules until January 1, 1990.
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1. Order Adopting and Amending Texas Rules of Civil Procedure, 733 S.W.2d XXXV

(1987).
2. Order Adopting and Amending Texas Rules of Civil Procedure, 725 S.W.2d XXXIII

(1987).
3. Procedural rules govern all actions pending on the effective date of the rules, assuming

that no vested rights are affected. Airline Motor Coaches v. Fields, 140 Tex. 221, 226, 166
S.W.2d 917, 919-20 (Tex. Comm'n App. 1942, opinion adopted); Wilson v. Work, 122 Tex.
545, 547, 62 S.W.2d 490, 490 (1933); Carney's Lumber Co. v. Lincoln Mortgage Investors,
610 S.W.2d 838, 840 (Tex. Civ. App.-Tyler 1980, no writ); Cavitt v. Jetton's Greenway
Plaza Cafeteria, 563 S.W.2d 319 (Tex. Civ. App.-Houston [1st Dist.] 1978, no writ). See
Campbell v. State, 718 S.W.2d 712 (Tex. Crim. App. 1986) (Teague, J., concurring).

4. Rules concerning practice in justice courts, and relating to ancillary and special
proceedings, are beyond the scope of this article.
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II. PRETRIAL PROCEDURES

A. Attorneys' Signatures as Certification of No Bad Faith

New rule 13 reflects one of the most significant changes in Texas
practice. 5 Like its federal counterpart, 6 the Texas rule implements a
portion of the Code of Professional Responsibility, 7 and is intended
to replace the legislature's effort to require the good-faith signing of
pleadings.'

5. TEX. R. Crv. P. 13.
6. FED. R. Crv. P. 11.
7. SUrPREM COURT OF TEXAS, RUtLES GOVERNING THE STATE BAR OF TEXAS art. 10, § 9

(Code of Professional Responsibility) DR 7-102 [hereinafter TEXAS CODE OF PROFESSIONAL
RESPONSIBILITY].

8. See TEX. Civ. PRAc. & REM. CODE ANN. §§ 9.001-9.014 (Vernon Supp. 1988). Rules
of procedure have legislative effect in repealing prior statutory enactments. TEx. GOV'T CODE
ANN. § 22.004 (Vernon Pamph. 1987). Accord Newton & Wicker, Personal Jurisdiction and
the Appearance to Challenge Jurisdiction in Texas, 38 BAYLOR L. REV. 491, 557 & n.393
(1986) [hereinafter Newton & Wicker] (stating that the better analysis is to determine whether
the promulgated rule meets the requirements of the rule's enabling act). The State Bar
Committee for the Administration of Justice transmitted a draft of the new rule (ultimately
referred to the Supreme Court Advisory Committee) for the Court's consideration with this
comment:

We are especially concerned with the court realizing that our recommendation for
revision of this rule is not a response to any pending legislation in the Texas
Legislature. Revision of this rule was first recommended to our committee in October
of 1986. Since that time we have had a sub-committee working on it and the
recommended revision was approved unanimously by the committee on May 16,
1987.

Letter from J. Patrick Hazel to the Justices of the Texas Supreme Court of Texas (May 19,
1987).

Senator Kent Caperton, one of the drafters of the Civil Practice & Remedies Code
amendments containing new sections 9.001-9.014 took a skeptical view of rule 13:

Although the proposed rule is fine as far as it goes, it does not contain the protections
and instructions that the legislature found necessary to address. For example, nothing
in the rule requires the court to take into account the multiplicity of parties, the
complexity of the claims and defenses, the length of time available to the party to
investigate and conduct discovery, of affidavits, depositions, and any other relevant
matters. It is not clear that these requirements would be encompassed in the finding
of good cause under the rule.
I fully recognize the statutory and constitutional authority of the Supreme Court to
promulgate rules of civil procedure .... However, the statute, and most certainly
the constitutional amendment, contemplate that such rules shall not be inconsistent
with the laws of the state .... I am concerned that the proposed rule, in repealing
the newly enacted Chapter 9, Civil Practice and Remedies Code which covers frivolous
pleadings and claims, may produce such an inconsistency.

Letter from Senator Kent A. Caperton to Justice William W. Kilgarlin (August 10, 1987).
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The Texas rule requires attorneys and parties to read the plead-
ings, motions, and other papers filed with the court, and to certify
by signature that the document is neither groundless and brought in
bad faith, nor groundless and brought for the purposes of harass-
ment. 9 Two different types of penalties are provided for violation of
the rule. First, contempt proceedings are required if the suit is brought
for experimental purposes or is in any way fictitious in order to
secure an advisory opinion. 0 Contempt proceedings are also required
when the filed document contains groundless and false statements
made for the purpose of delay.1" Any other violation subjects the
offender to the penalties provided for in rule 215.12

Rule 13 also contains the procedures to be followed by trial
courts when deciding how to punish a rule violation. Trial courts
begin by presuming that all signatures are in good faith. 3 The rule
does not discuss the method of proving bad faith or harassment, nor

9. Compare FED. R. Civ. P. 11 (requiring affirmative good faith when signing pleadings)
with infra notes 21 & 28-30 and accompanying text.

Also, federal rule 11 contains a third ground for sanctions, covering pleadings which are
not "grounded in fact and . . . warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law." FED. R. Crv. P. 11. This clause was not
included in the Texas version because of a fear by the Supreme Court Advisory Committee
of a possible heavy-handed application by judges. However, there was some thought that the
third clause should be included in the Texas rule because of the difficulty in proving bad faith
or harassment.

10. TEx. R. Crv. P. 13. This strong prohibition against fictitious cases is not surprising
given Texas' hostility towards advisory opinions. See Fireman's Ins. Co. v. Burch, 442 S.W.2d
331 (Tex. 1968); McNeill v. Hubert, 119 Tex. 18, 23 S.W.2d 331 (1930); Kircus v. London,
660 S.W.2d 869 (Tex. App.-Austin 1983, no writ).

11. TEx. R. Crv. P. 13. The restriction limiting sanctions to those pleadings which are
"groundless and brought in bad faith" or for "harassment" was a product of advisory
committee fears that an unfettered rule might violate article 1, section 13 of the Texas
Constitution. See TEX. CoNsT. art. 1, § 13. The "open courts" provision protects the devel-
opment of new legal theories and concepts; heavy-handed penalties might slow the development
of these ideas. Transcript of Supreme Court Advisory Committee Minutes, June 26, 1987,
Vol. II, at 126-129.

12. See TEx. R. Crv. P. 13; see also TEx. R. Crv. P. 215(2)(b) (rule for sanctions for
abuse of discovery); see generally Kilgarlin & Jackson, Sanctions for Discovery Abuse Under
New Rule 215, 15 ST. MARY's L.J. 767 (1984) (discussing and explaining applications of rule
215).

A majority of the Rules Committee felt that the sanctions contained in rule 215, when
coupled with case law interpreting that rule, would provide sufficient guidance to the trial
court. A minority of the committee feared that the reference to rule 215 would cause confusion,
and opted for a separate set of available sanctions. Transcript of Supreme Court Advisory
Committee Minutes, June 26, 1987, Vol. II, at 100, 104-105, 130.

13. TEX. R. Cirv. P. 13.
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does it specifically require a hearing on these matters. However, the
"particulars" of the sanctions (and presumably the violations) must
be set out in an order. 4 No sanction may be imposed if a party
cures the offending document within ninety days, or before the end
of the trial court's plenary power.' 5

"Groundless" is defined as having "no basis in law or fact and
not warranted by good faith argument for the extension, modifica-
tion, or reversal of existing law." 16 This definition comes directly
from the federal rule.' 7 By its terms, the Texas rule does not apply
to general denials or damage requests. 8

An examination of federal practice in this area should be helpful
in predicting how Texas courts will apply the rule. Federal courts
apply an objective test to determine whether a reasonable attorney
would have filed a questioned document. 19 The federal commentary
accompanying the 1983 amendment measures federal filings against
a "reasonable attorney" standard. 20 Attorneys must conduct pre-
filing inquiries into both facts and law in order to meet the rule's
burden.2' Note that the federal rules require good faith filing, while
Texas attorneys are cautioned to avoid filing in bad faith. 22 This
subtle change in the Texas rule probably does not lighten the sig-
natory's load, and sanctions may be imposed for inexperience, shoddy
research, or simple negligence . 3

14. Id.
15. Id.; see also TEX. R. Civ. P. 306(a), 329 (dealing with the court's power).
16. TEX. R. Crv. P. 13.

17. See FED. R. Crv. P. 11. That rule provides:
The signature of an attorney or party constitutes a certificate by the signer that the
signer has read the pleading, motion, or other paper; that to the best of the signer's
knowledge, information, and belief formed after reasonable inquiry, it is well
grounded in fact and is warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law ....

Id.
18. TEx. R. Crv. P. 13.
19. Eastway Constr. Corp. v. City of New York, 762 F.2d 243 (2d Cir. 1985); Coburn

Optical Indus. v. Cilco, Inc., 610 F. Supp. 656 (M.D.N.C. 1985).
20. FED. R. Civ. P. 11 advisory committee's note.
21. Albright v. Upjohn Co., 788 F.2d 1217 (6th Cir. 1986); Steele v. Morris, 608 F.

Supp. 274 (S.D.W.V. 1985).
22. Compare FED. R. Crv. P. 11 with Tax. R. Civ. P. 13.
23. Cabell v. Petty, 810 F.2d 463 (4th Cir. 1987). Federal rule 11 also allows sanctions

for pleadings which are groundless and "interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the cost of litigation." FED. R.
Civ. P. 11. This clause was omitted from the Texas rule for fear that the threat of sanctions
would "chill" development of new ideas and theories in the law. Transcript of Supreme Court
Advisory Committee Minutes, June 26, 1987, Vol. II, at 126-129.

884 [Vol. 19:881



1988 AMENDMENTS

Although recognizing that a legitimate purpose of sanctions is
punishment,2 federal courts nevertheless discourage their use for such
purpose. 25 Texas courts, on the other hand, seem to have embraced
whole-heartedly the notion of sanctions as punishment in the context
of discovery abuse3 6 It is not clear if this difference in approach will
have a material effect on the frequency or procedure of the sanctions
power. 27 Perhaps because they disfavor sanctions as punishment, the
federal courts, when imposing monetary sanctions, seem to have a
heightened requirement of itemization and particularity, 28 and it
remains to be seen whether such precision will be carried over into
Texas practice.

One important concern is whether Texas will interpret its rule
as requiring ongoing good faith. The federal courts are split on this
issue. Some circuits freely impose sanctions for not timely amending
or withdrawing offensive documents, 29 while other circuits end their
scrutiny with the initial signature.3° Current Texas rules require parties
to supplement their responses to discovery inquiries. 3 However, it is
unclear whether such ongoing requirements in other rules imply a
similar duty in rule 13 or whether explicit language is required to
extend the good faith duty beyond the initial signature.

B. Cost Deposits

New rule 142 requires plaintiffs to pay the filing fees before any
process is issued 3 2 The wording reflects current practice, covering

24. See National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 643
(1976).

25. In re Yagman, 796 F.2d 1165 (9th Cir. 1986).
26. Kidd Pipeline & Specialties, Inc. v. Compagna, 712 S.W.2d 238 (Tex. App.-Houston

[14th Dist.] 1986, writ ref'd n.r.e.); Jarrett v. Warhola, 695 S.W.2d 8 (Tex. App.-Houston
[14th Dist.] 1985, writ ref'd); Lindley v. Flores, 672 S.W.2d 612 (Tex. App.-Corpus Christi
1984, no writ).

27. See generally FEDERAL PROCEDURE CoMMITTEE, LITIGATION SECTION, AMERICAN BAR
AssocArTIoN, SANCTIo Ns: RuLE I 11 AND OTHER PowEis (1986) (survey analyzing reported and
unreported rule 1I sanctions in the federal courts).

28. See Yagman, 796 F.2d at 1187-88; Johnson v. Kut Kwick Corp., 620 F. Supp. 748,
752 (S.D. Ga. 1984). Apparently the failure to submit a detailed affidavit or other summary
is subject to objection in the sanctions hearing. Mohammed v. Union Carbide Corp., 606 F.
Supp. 252, 262 (E.D. Mich. 1985).

29. See Coburn Optical Indus. v. Cilco, Inc., 610 F. Supp. 656 (M.D.N.C. 1985); Long
v. Quantex Resources, 108 F.R.D. 416 (S.D.N.Y. 1985).

30. Oliveri v. Thompson, 803 F.2d 1265, 1274 (2nd Cir. 1986).
31. See TEx. R. Civ. P. 166b(6), 215(5).
32. TEX. R. Civ. P. 142.

19881



TEXAS TECH LA W REVIEW [Vol. 19:881

the actual filing fees instead of just "security for costs."" The rule
does not authorize pre-payment of service fees, as rule 17 remains
unchanged.34 The new rule appears to allow attorneys to serve as
sureties for any trial (and presumably appellate) costs, whereas the
former rule prohibited attorneys from serving as sureties without
leave of court.35

Revised rule 145, governing proceedings in forma pauperis,
evidences a commitment to expedient trials in all situations.3 6 Initially,
a definition of a "person who is unable to afford costs" is provided
in the text of the rule. Any person currently receiving a government
entitlement based on indigency is automatically qualified as unable
to pay the costs of suit. 7 This criteria should be construed to include
all A.F.D.C. recipients,38those who rely exclusively on social security
(supplemental benefits) for their income, and the recipients of other
assistance typically regarded as an indicia of poverty 9 The entitle-
ment definition is not exclusive, and persons not receiving government
assistance but who are unable to pay costs, should be entitled to
cost-free suits. 40

Under the new rule, once an affidavit of indigency is filed, the
clerk dockets the case, issues citation, and performs other tasks
necessary to prosecute a lawsuit. 4l These necessary actions vary across

33. See id.; see also Tex. R. Civ. P. 142 (Vernon 1979).
34. See TEX. R. Civ. P. 17; Rodeheaver v. Alridge, 601 S.W.2d 51, 54 (Tex. Civ. App.-

Houston [lst Dist.) 1980, writ ref'd n.r.e.).
35. Compare TEx. R. Civ. P. 142 with Tex. R. Civ. P. 142 (Vernon 1979).
36. See TEX. R. Crv. P. 145.
37. Id.
38. A.F.D.C. stands for "Aid to Families with Dependent Children."
39. This approach is consistent with Goffney v. Lowry, 554 S.W.2d 157 (Tex. 1977).

Prior to Goffney, the test for determining inability to pay arose from Pinchback v. Hockless,
139 Tex. 536, 164 S.W.2d 19 (1942). The supreme court stated the test to be, "Does the
record as a whole show by a preponderance of the evidence that the applicant would be unable
to pay the costs, or part thereof, or give security therefor, if he really wanted to and made a
good-faith effort to do so?" Id. at 539, 164 S.W.2d at 20.

40. In addition to those methods of showing inability to pay costs, affiants represented
by an attorney working without payment can include an attorney's certification in order to
more fully explain the indigent's position. TEx. R. Civ. P. 145(3). This has previously been
allowed. See Brown v. Clapp, 613 S.W.2d 78 (Tex. Civ. App.-Tyler 1981, no writ). While
attorneys working on a contingency fee are not eligible to provide the certification, contingency
fee arrangements are not bars to cost-free trials. See id. Contingency fee arrangements do not
affect a person's current ability to pay court costs, and indigent persons should not be denied
access to the legal system because of fee arrangements.

41. TEx. R. Cirv. P. 145(1).
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the state, and should include scheduling docket control conferences,
accepting proposals for discovery management, and performing other
procedures required by local or administrative rules.4 The clerk
performs all trial-related procedures, even though a contest to the
affidavit is pending.43 This should prevent the statute of limitations
from running while an affidavit is in question, and does not impede
the timely progress towards trial.

The 1988 amendments change the methods for contesting the
affidavit in several ways. First, only the opposing party is allowed
to contest the affiant's ability to pay." Second, written notice of
contest to the affidavit is required. 45 No special proceeding for the
challenge is required, and the trial judge should resolve the question
of indigency at the time of the first scheduled hearing."

If the contest to the affidavit is upheld, the new rule requires
the trial judge to make and file findings supporting his decision.4 7

Once the judge determines that the affiant is not entitled to a free
trial, an order can be rendered prohibiting further actions until
sufficient costs are paid. A rejected affiant may continue to prosecute
the suit without payment of necessary costs only by leave of court.4 8

The text of the rule does not enumerate the situations which might
give rise to a court granting leave to continue without paying costs.4 9

42. See TEX. R. Crv. P. 3(a); TEx. GOV'T CODE ANN. § 74.093 (Vernon Pamph. 1988).
43. TEx. R. Clv. P. 145(1).
44. Id. Under the old rule, most contests were filed by the clerk. See Tex. R. Civ. P.

145 (Vernon 1979); Clapp, 613 S.W.2d at 79; Nauls v. Colby, 448 S.W.2d 857, 858 (Tex. Civ.
App.-Dallas 1969, writ ref'd n.r.e.); Burleson v. Rawlins, 174 S.W.2d 979, 980 (Tex. Civ.
App.-Dallas 1943, no writ). The new rule allows only the opposing party to challenge an
indigent's inability to pay, and should eliminate routine contests filed by court personnel.
Some judges are concerned that the rule will allow all paupers' affidavits to go unchallenged.
Letter from Hon. Barbara G. Culver (then-Judge, 318th Judicial District Court of Midland
County, Texas) to Justice James P. Wallace (April 7, 1987) ("I am very opposed to the
proposed change to take the decision out of everyone's hands except the 'opposing' party
.... It is a hard time economically to ask the counties to pay for civil court costs . . . and
to deny the trial judge an opportunity to look into the validity of the paupers' oaths .... ").

45. TEx. R. Civ. P. 145(1). Consistent with the commitment to uninterrupted trial
proceedings, otherwise scheduled hearings are not continued pending the outcome of a contest,
and the lawsuit proceeds as if there had been no challenge.

46. See id.
47. See id. Presumably, these findings are like other findings of fact and conclusions of

law. See TEx. R. Civ. P. 296.
48. TEX. R. Civ. P. 145(1).
49. Section 1 of new rule 145 allows the trial court to require a share of any monetary

award won by the indigent person to be used to pay court costs. The rule also allows the trial
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C. Service of Process

The 1988 amendments significantly alter the method of serving
citation and other process. Once the petition is filed, the clerk issues
citation as directed by the filing party. 0 The primary responsibility
for serving citation then rests on the plaintiff's shoulders. This is
similar to federal procedure; as the party requesting citation must
see that it is served. 5 The new approach is consistent with those
cases requiring a plaintiff to exercise "due diligence" in order to toll
the statute of limitations while service is pending. 2

One of the most important changes in the process rules concerns
personal service. As in the past, citation and any other notice may
be served by sheriffs and constables.53 Now, private process servers
are likewise permitted to serve process to the extent "authorized by
law." '5 4 Any other person may be authorized by the trial court's
written order.55 Sheriffs and constables are no longer bound by the
territorial limits of their jurisdiction, and the rules permit any sheriff
or constable of any county to serve any party in the state. Interested
persons are still disqualified as process servers, and the rule authorizes
district clerks to serve process by mail in all cases.56

Any person who is at least eighteen years old may, upon the
trial court's written order, be authorized to serve citation.57 No
motion or fee is required before the authorization is given, and there
are no standards governing appointments made under this rule. 8 The

court to allow any other party to pay costs, as the plain language of the new rule allows the
trial court to impose costs on any prevailing party. Id.

50. TEx. R. Crv. P. 99.
51. FED. R. Civ. P. 4.
52. Rigo Mfg. Co. v. Thomas, 458 S.W.2d 180, 182 (Tex. 1970); Reed v. Reed, 158 Tex.

298, 304, 311 S.W.2d 628, 631 (1958); City of Gainesville v. Harder, 139 Tex. 155, 158, 162
S.W.2d 93, 95 (1942); Ricker v. Shoemaker, 81 Tex. 22, 27, 16 S.W. 645, 646 (1891).

53. TEx. R. Civ. P. 103.
54. Id. Previous attempts by the legislature to set out licensing and bonding requirements

for private process servers have been unsuccessful. Pope & McConnico, Practicing Law With
The 1981 Texas Rules, 32 BAYLOR L. REv. 457, 486 (1980). See Lawyers Civil Process, Inc.
v. State ex rel. Vines, 690 S.W.2d 939 (Tex. App.-Dallas 1985, no writ). The professional
servers addition was strenuously opposed by Texas constables.

55. TEx. R. Civ. P. 103.
56. Id. Since the Rules of Civil Procedure have the effect of law, this authorization should

be sufficient. See Newton &Wicker, supra note 8, at 557.
57. TEx. R. Crv. P. 103.
58. Id.

[Vol. 19881
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rule appears to allow broad, blanket orders to be issued by a trial
judge, designating persons Who may be used to serve citation in suits
pending before the court, and could be used to circumvent any
bonding or licensing requirement imposed on professional process
servers.

Another significant change in service procedures comes in the
rule 106 method of service. Any person qualified under rule 103 may
personally serve citation upon a defendant. 59 Restrictions on the
availability of service by mail have been dropped, and now any
person qualified under rule 103 may mail process to a defendant by
registered or certified mail. 60 The United States Post Office no longer
delivers mail restricted to addressees only, and the new rule reflects
this change in postal policy. 6'

There are no significant changes in the rule 106(b) method of
substituted service. Any person authorized to serve process by rule
103 may now be authorized to offer substituted service under this
rule.62

Under new rule 107, any person other than a sheriff or constable
must verify the return on the citation served. 63 The rule does not
describe the verification process, but presumably it is the same as
verification by affidavit, as provided in other rules. 64 All other
requirements of the return apply equally to officers and "authorized
persons" (professional process servers, district clerks, and persons
named by the trial court). 61

The requirements of the citation are contained in new rule 99.66

These requirements are basically transferred from old rules 100 and
101,67 explaining what a served person must and can do to respond
to the lawsuit. These changes enhance the due process qualities of a
citation. 6 The last sentence of rule 99(a) allows multiple citations to
be issued at once. 69

59. Id. 106.
60. Id.
61. Rule 103 now requires clerks to mail citations upon request. Id. 103. The benefits of

this rule may be illusory, as knowledgeable defendants will probably not sign the return receipt
for the citation and petition.

62. Id. 106(b).
63. Id. 107.
64. See, e.g., TEx. R. Crv. P. 93.
65. See id. 107.
66. See id. 99.
67. Tex. R. Civ. P. 100, 101 (Vernon Supp. 1987).
68. Cunningham v. Parkdale Bank, 660 S.W.2d 810 (Tex. 1983); Sgitcovich v. Sgitcovich,

19881
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These new provisions regarding service are sure to be challenged,
as there has been no retreat from the strict proof required to support
a default judgment.70 Several avenues of attack are opened by the
new rules. For instance, while sheriffs are required by statute to
"execute all process and precepts directed . . . by legal authority," ' 7'
constables are more restricted. Process may be served only "through-
out the county in which the constable's precinct is located and in
other locations as provided ... by any other law. '"7 2 The statute
may include the Rules of Civil Procedure as "any other law," but
such a challenge is sure to be raised.

Changes in the rules concerning citation by publication are
primarily cosmetic. Additionally, rule 117a increases the fees that
can be charged for the published citation. 73

D. Service of Copies

The 1988 amendment to rule 72 requires copies of any pleading,
plea, or motion to be served upon the adverse party. 74 This change
returns the rule to its pre-1984 wording, and differs from the current
rule requiring pleadings to be served on all parties or attorneys. 75

E. Definition and System

Rule 45, dealing with the basic requirements of pleadings, has
been amended to require written pleadings filed in the district court
to be on 8 1/2-inch by 11-inch paper.76 The rule was promulgated
in response to a 1986 statute regulating administrative agencies' use

150 Tex. 398, 241 S.W.2d 142 (1951), cert. denied, 342 U.S. 903 (1952); Texas Employment
Comm'n v. Cady, 563 S.W.2d 387 (Tex. Civ. App.-Dallas 1978, no writ).

69. TEX. R. Crv. P. 99(a). In the past, some clerks evidently refused to issue separate or
additional citations until the first citation was returned or expired.

70. Uvalde Country Club v. Martin Linen Supply Co., 690 S.W.2d 884 (Tex. 1985);
McKanna v. Edgar, 388 S.W.2d 927 (Tex. 1965); Mega v. Anglo Iron & Metal Co., 601
S.W.2d 501 (Tex. Civ. App.-Corpus Christi 1981, no writ).

71. TEx. LocAL Gov'T CODE ANN. § 85.021(a) (Vernon Pamph. 1988).
72. Id. § 86.021(b).
73. TEx. R. Civ. P. 117a.
74. Id. 72.
75. Compare id. with Tex. R. Civ. P. 72 (Vernon 1979).
76. TEx. R. Crv. P. 45(d)

[Vol. 19:881
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of office supplies, 77 but does not specify the steps to be taken should
a non-conforming pleading be tendered.78

F. Attorney in Charge

Former rule 8 provided that the first attorney employed was
considered lead counsel and was to manage and control the case. 79

However, where several attorneys were employed before the original
pleadings were filed, it became difficult for courts to determine who
was employed first. Since clerks are required to send notice to all
counsel of record, overlapping representation could cause significant
difficulties.8 0 The 1988 amendment remedies these problems by pro-
viding a method for determining the identity of the attorney in
charge. The attorney in charge is defined as the counsel whose
signature appears first on the original pleadings. 81 The attorney in
charge is responsible for the suit until designation is changed by
written notice in compliance with rule 21(a), and all communications
are required to be delivered to that attorney.82

77. TEx. REv. Crv. STAT. ANN. art. 6252-6c (Vernon Supp. 1987). The Supreme Court
Advisory Committee believed that the court system would be subject to the same paper-size
requirements. Transcript of Supreme Court Advisory Committee Minutes, October 31 -
November 1, 1985, at 92-98. The Committee appears to have been tilting at legal-sized
windmills, as an Attorney General's opinion issued in April of 1986 concluded, "Article 6252-
6c, V.T.C.S., which prohibits state agencies from purchasing paper supplies that exceed 8 1/
2" X 11" in size, does not apply to the judicial branch of government." Op. Tex. Att'y Gen.
No. JM-488 (1986). Note that the orders adopting the new rules were published on 8 1/2-inch
by 11-inch paper.

78. See TEx. R. Crv. P. 45. One could argue, for example, that petitions filed on legal-
sized paper suffer from a form defect, and must be objected to before trial. See TEx. R. Crv.
P. 90.

79. Tex. R. Civ. P. 8 (Vernon 1979). See also Clark v. Turner, 505 S.W.2d 941 (Tex.
Civ. App.-Amarillo 1974, no writ) (discussing the duties and responsibilities of "lead
counsel").

80. The burden could be especially onerous in larger counties where popular practice is
to have several attorneys and law firms sign pleadings. Transcript of Supreme Court Advisory
Committee Minutes, September 12, 1986, at 25-32. See also Letter from Ray Hardy, District
Clerk, Harris County, Texas to Justice James P. Wallace, Supreme Court of Texas (September
15, 1983) (concerning the need to clarify "lead counsel" and "attorney of record").

81. TEx. R. Cxv. P. 8.
82. Id. Note that the title of the rule has been changed from "Lead Counsel" to "Attorney

in Charge" to reflect the substance of the amendments. Id. Nothing in the rule appears to
alter the trial court's ability to force a party to trial when the attorney in charge is absent but
other attorneys are present and can adequately represent the party. See Dover Corp. v. Perez,
587 S.W.2d 761 (Tex. Civ. App.-Corpus Christi, writ ref'd n.r.e.), modified by, 591 S.W.2d
547 (Tex. Civ. App.-Corpus Christi 1979).
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G. Withdrawal of Counsel

Procedures for withdrawing from representation are clarified by
the 1988 version of rule 10. Attorneys may withdraw upon a showing
of good cause, subject to trial court approval.8 3 Withdrawal is also
allowed when a court is presented with a notice containing substitute
counsel's name, address, telephone number, and state bar number,
along with averments that the client approves of the change and that
the change is not sought for delay.A8 Substituted counsel must be
designated as the attorney of record, and will be treated as the
attorney in charge for rule 8 purposes.85

The rule changes should have little practical effect. The Code
of Professional Responsibility, proscribing attorney conduct in this
state, instructs attorneys not to withdraw from employment without
taking reasonable steps to protect a client's rights. 6 Under the Code,
withdrawing attorneys must give notice to their clients and allow
time for employment of other counsel.8 7

The new rule is also consistent with prior case law. Once
representation began, attorneys were considered officers of the court
and were required to continue representation unless allowed to with-
draw by the court.8 Trial courts always had a great deal of discretion
in deciding whether to allow an attorney to withdraw, and notice to
the court concerning substitute counsel was typically required. 9 Once
counsel was allowed to withdraw, courts could not force parties to
trial without giving them reasonable opportunity to secure substitute
counsel. 90

H. Discovery: Forms and Scope of Discovery

The Texas rules concerning discovery are constantly evolving as
the supreme court fashions methods to govern what is quickly be-

83. TEX. R. Crv. P. 10.
84. Id.
85. Id.
86. TEXAS CODE OF PROFESSIONAL RESPONSIBILITY, supra note 7, DR 2-110(A)(2) (1973).
87. Id.; see also STATE BAR OF TEXAS, ETHIcAL CONSIDERATIONS ON CODE OF PROFESSIONAL

REsPoNsiBILrry EC 2-32 (1973) [hereinafter STATE BAR OF TEXAS ETMCAL CONSIDERATIONS].

88. Curtis v. Carey, 393 S.W.2d 185 (Tex. Civ. App.-Corpus Christi 1965, no writ).
89. Chambers v. Lee, 566 S.W.2d 69 (Tex. Civ. App.-Texarkana 1978, no writ);

Middlemas v. Wright, 493 S.W.2d 282 (Tex. Civ. App.-El Paso 1973, no writ).
90. Villegas v. Carter, 711 S.W.2d 624 (Tex. 1986).
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coming the centerpiece of trial practice. The court has shown a ready
willingness to amend and change the rules in response to perceived
deficiencies, and a study of rule changes shows a regular expansion
and contraction of the breadth of discovery. 9' The latest amendments
continue this vacillation, and make it difficult to accurately predict
the effect of the current amendments.

At the outset, witness statements and party communications (the
investigative privilege) are opened to significantly more discovery
under the new rules. 92 Old rule 166b(3) protected communications
and documents passing between agents and representatives or em-
ployees of a party when they were made in connection with the
prosecution, investigation, or defense of the occurence giving rise to
the lawsuit. 93 The new rule changes this by protecting only those
communications made "in anticipation of the prosecution or defense
of the claims made a part of the pending litigation." '

91. The 1941 rules, for instance, significantly broadened Texas discovery by adopting the
then-new federal rules and replacing Texas' piecemeal approach. See generally 1 W. JORDAN,

MODERN TEXAS DISCOVERY § 1.01 (1974). At the same time that broadened discovery was
allowed, however, specific provisions were implemented prohibiting entry onto land for
discovery and preventing the discovery of any written communications between parties. See
id. The 1957 amendments continued this waivering approach, expanding the scope of discovery
by allowing entry onto land and party-requested medical examinations, but restricting other
efforts by a new work-product privilege. See id.; see also Hebdon, Outline Brief on the Current
Status of Texas Discovery Rules, 30 TEx. B.J. 265 (1967) (discussing 1957 amendments to
discovery rules).

92. A slight change in the wording of rule 166b(3) reflects the supreme court's continuing
efforts to encourage pre-trial disposition of cases by insuring full discovery. TEx. R. Crv. P.
166b(3). The former rule protected "matters not discoverable," while the new rule concerns
"matters protected from disclosure by privilege." Compare id. with Tex. R. Civ. P. 166b
(Vernon Supp. 1987). When coupled with the new "presentation of objections" provisions of
rule 166b(4), the new rule increases the burden on parties resisting discovery. See TEx. R. Civ.
P. 166b(4).

In the 1984 amendment of rule 166b(3)(d), the word "written" was deleted from the
language of a prior rule, protecting "any communication passing between agents." Some
confusion arose as to whether a photograph (which is by definition not "written") was
privileged. A literal reading of the 1984 rule led the trial court in Terry v. Lawrence, 700
S.W.2d 912 (Tex. 1985), to hold that photographs of an accident scene were not subject to
production. Id. at 913-14. The supreme court granted mandamus against the trial judge in
order to clarify the 1984 amendment. See id. at 912. The court pointed out that the 1984 rule
did not include the word "written" because the rule was drafted to synthesize all discovery
provisions into one location. Id. at 913. Reviewing Houdaille Indus. v. Cunningham, 502
S.W.2d 544 (Tex. 1973), and Allen v. Humphreys, 559 S.W.2d 798 (Tex. 1977), the court
explained that photographs had not been privileged under the pre-1984 rules and were
discoverable under the 1984 amendment. 700 S.W.2d at 913-14.

93. Tex. R. Civ. P. 166b(3) (Vernon Supp. 1987).
94. TEX. R. Crv. P. 166b(3).
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The added requirement makes the new rules consistent with a
trio of supreme court cases holding that only those documents
produced in investigation of imminent litigation were protected from
disclosure. The first of these cases, Robinson v. Harkins & Co.,91
was a personal injury suit brought by the wife of a Harkins & Co.
employee. The wife sought discovery of an insurance investigation
report prepared in connection with a prior workers' compensation
claim filed because of the accident.9 The employer resisted discovery,
alleging that the documents were privileged since they were commu-
nications prepared after the event giving rise to the lawsuit. 97 The
supreme court allowed discovery of the insurance reports because
there was no personal injury lawsuit pending while the workers'
compensation claim was under investigation. 98 In allowing discovery
of the reports, the court relied upon Allen v. Humphreys9 to hold
that only information obtained after there was good cause to believe
that a suit would be filed was protected. '10 The mere fact that a
workers' compensation claim arose from the accident was not good
cause to anticipate a personal injury lawsuit.' 0'

The second case, Stringer v. Eleventh Court of Appeals,0 2 was
a discovery mandamus arising from the collision of two freight trains.
The head brakeman from one of the trains was killed, and his estate
brought suit. 03 In contesting discovery of its special agent's accident
reports, the railroad argued that the reports were party communi-
cations made in connection with the investigation of an anticipated
lawsuit. '°0 Relying once again on the Allen v. Humphreys good cause
requirement, the court held the reports discoverable.0 5 The mere fact
that an accident occurred did not create the requisite anticipation of
litigation.

The third case, Turbodyne Corp. v. Heard,'° was handed down
one week after Stringer, and concerned documents generated by an

95. 711 S.W.2d 619 (Tex. 1986).
96. See id. at 620.
97. See id. at 621.
98. Id.
99. 559 S.W.2d 798 (Tex. 1977).

100. 711 S.W.2d at 621.
101. Id.
102. 720 S.W.2d 801 (1986).
103. Id. at 802.
104. See id.
105. Id.
106. 720 S.W.2d 802 (Tex. 1986).
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insurance company's investigation of a refinery explosion. The insurer
and the owner of the refinery reached a settlement regarding damage
to the premises. 10 7 Four months later, both the insurance company
and the refinery owner filed subrogation suits against the manufac-
turer of a part of the defective equipment.0 8 The manufacturer sought
access to the insurance company's investigations but was met with a
166b(3)(d) claim of privilege. 0 9 Allen v. Humphreys was again the
basis for the court's holding that the documents were not protected
since they had been prepared in connection with settlement of the
primary suit and not in connection with the subrogation claims." 0

The "anticipation of litigation" requirement clarified in these
three cases,"' and added to the new rules makes it clear that post-
accident investigations are not absolutely privileged. The privilege
applies only when there is a direct link between the lawsuit and the
investigation. Objective manifestations of pending litigation are re-
quired before the privilege can be invoked." 2 To hold otherwise
would mean that any accident automatically privileged all subsequent
investigations. 1 3

New rule 166b also restricts the witness statement and party
communications privileges by allowing discovery of those materials
when the requesting party can show a substantial need for the
information and can show that the substantial equivalent of the

107. Id. at 803.
108. Id.
109. Id.
110. Id. at 804.
Ill. Coral Constr. Co. v. Presiding Judge of 48th Judicial District, 715 S.W.2d 206 (Tex.

App.-Fort Worth 1986) (orig. proceeding), is a good example of the development of the
anticipation of litigation requirement among the courts of appeals. See Phelps Dodge Ref.
Corp. v. Marsh, 733 S.W.2d 359 (Tex. App.-El Paso 1987)-(orig. proceeding).

112. Marsh, 733 S.W.2d 359, requiring an objective manifestation, stands in stark contrast
with Cherokee Steel Fabricators v. Khoury, 733 S.W.2d 563 (Tex. App.-Tyler), judgment
vacated & dism'd as moot sub nom. Matthews v. Twelfth Court of Appeals, 30 Tex. Sup.
Ct. J. 604 (Sept. 16, 1987) (the underlying cause of action was settled before the opinion was
issued). Lone Star Dodge, Inc. v. Marshall, 736 S.W.2d 184, 189 (Tex. App.-Dallas 1987)
(orig. proceeding) relies almost exclusively on Cherokee Steel Fabricators to hold that inves-
tigations may be shielded from discovery solely because they concerned serious accidents.
Because of its reliance on Cherokee Steel Fabricators, Marshall is of dubious precedential
authority.

113. "The mere fact that an accident has occurred is not sufficient to clothe all post-
accident investigations, which frequently uncover fresh evidence not obtainable through other
sources, with a privilege." Stringer, 720 S.W.2d at 802.
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desired materials cannot be obtained without undue hardship., 1 4 While
there is some Texas precedent for this approach,"' the amendment
is taken almost verbatim from the federal rules, 1 6 and Texas courts
should look to federal cases for guidance when interpreting this
rule." 7 Federal cases indicate that the purpose of this "safety valve"
is to allow all parties equal access to important, but sometimes
fleeting, facts." 8

Unlike the restrictions placed on the witness statements and party
communications privilege, the new rules do little to restrict the rather
generous work-product privilege. One minor limitation comes from
the rules of evidence governing the attorney-client privilege. The rules

114. TEx. R. Crv. P. 166b(3)
115. Ex parte Shepperd, 513 S.W.2d 813 (Tex. 1974); Tucker v.Gayle, 709 S.W.2d 247

(Tex. App.-Houston [14th Dist.) 1986) (orig. proceeding).
116. See FED. R. CIv. P. 26(b)(3).
117. Two Fifth Circuit cases suggest the sort of "good cause" and "substantial need"

required to overcome the investigative privileges. Koenig v. International Sys. & Controls Corp.
Sec. Litig., 693 F.2d 1235 (5th Cir. 1982), involved a shareholder's derivative suit, with an
additional claim filed against the accounting firm of Arthur Young for certifying the 1976
financial statements of International Systems. The plaintiffs alleged that the accountants were
participants in a conspiracy to defraud purchasers and sellers of the corporation's stock. Id.
at 1237-38. Koenig sought production of Arthur Young's special review binders, but Interna-
tional Systems objected on the basis of attorney/client and work-product privilege. Id. at 1238.
Vacating the trial court's protective order, the Fifth Circuit set forth several criteria which
would have made the materials discoverable. First, undue hardship could be shown if witnesses
were unable to recall events in question or were not available. Id. at 1240. Expense was also
a consideration. While in ordinary cases, the costs of a few depositions could not justify
discovery of work-product, many persons involved in the Koenig litigation were in Canada,
England, and the Middle East. Id. at 1241. Further, evaluating and duplicating Arthur Young's
regular audit papers and International Systems' financial information would cost the plaintiffs
an inordinate amount of money (International Systems, itself, had already expended $1.5
million in investigation costs). Id. A third justification was that the opposition's knowledge
of the events could only be shown by the documents themselves. Id.

In contrast to Koenig, In re Thompson, 624 F.2d 17 (5th Cir. 1980) grew out of a grand
jury investigation into a grain elevator explosion. Houston attorney, Raybourne Thompson,
Jr., was retained by Farmland Mutual Insurance Company to represent the Farmer's Export
Company, and had taken statements from more than thirty witnesses (including workmen at
the grain elevators). Id. at 18. A grand jury investigating possible OSHA violations subpoenaed
Thompson, and directed him to produce the statements which he had taken. See id. Thompson
refused on the basis of the attorney/client and work-product privileges, and was held in
contempt. Id. The Fifth Circuit vacated the contempt order, observing that the government
had taken statements from witnesses while Thompson was investigating the claim. Only detailed
and specific findings of fact could have supported an order requiring production of those
statements. Id. at 19.

118. Southern Ry. Co. v. Lanham, 403 F.2d 119 (5th Cir. 1968); Hamilton v. Canal Barge
Co., 395 F. Supp. 975 (D.C. La. 1974).



1988 AMENDMENTS

of evidence set out five situations where the attorney-client privilege
may not be used to prevent introduction of evidence," 9 and the 1988
amendments to rule 166b make the same exceptions applicable to
work-product claims.1 20

The 1988 amendments thus effectively overrule Menton v. Lat-
timore,2 ' where work-product allegations prevented the discovery of
statements made pursuant to an 'illegal, perjured, or dishonest
defense,' or for the planning or perpetuation of a crime or fraud."'' 22

In that wrongful death action, the party resisting discovery was
accused of lying to a medical inquest investigating a possible case of
medical malpractice. 23 The court recognized that the tape recorded
discussions planning perjured testimony would have been accessible
under the rule 503(d) exception to the attorney-client privilege, but
that the work-product privilege contained no such limitation. The
communications were, therefore, not discoverable. 124 The new word-
ing overrules this harsh result and brings Texas in line with federal
practice. 

25

The new rules do not address two serious shortcomings in the
Texas work-product doctrine. First, there is no definition of "work-
product." Few Texas cases have discussed what is, or is not, con-
tained in the general definition of that term, 126 leaving Texas courts
without a clear understanding of the parameters of the privilege. 127

A second, more serious, deficiency is that the Texas work-
product privilege is often construed as absolute. Texas courts have

119. TEx. R. Cirv. Evw. 503(d).
120. TEX. R. Crv. P. 166b(3).
121. 667 S.W.2d 335 (Tex. App.-Fort Worth 1984) (orig. proceeding).
122. Id. at 341.
123. Id. at 337-38.
124. Id. at 339.
125. "Every court of appeals that has addressed the crime-fraud exception's application to

work-product, has concluded that it does apply." Koenig v. International Sys. & Controls
Corp. Sec. Litig., 693 F.2d 1235, 1242 (5th Cir. 1982) (citations omitted). See also In re
Antitrust Grand Jury, 805 F.2d 155 (6th Cir. 1986) (claims of exceptions to work-product
based on fraudulent documents are to be viewed in camera); In re Murphy, 560 F.2d 326 (8th
Cir. 1977) (work-product privilege applies to work done on terminated litigation even if issues
discussed were not closely related to issues in the pending litigation); Horizon of Hope Ministry
v. Clark County, 115 F.R.D. I (S.D. Ohio 1986) (where plaintiff makes a prima facie showing
that attorney work-product was prepared to perpetuate a tort, the product is not privileged).

126. 2 W. JoRDAN, MODERN TExAs DtSCOVERY § 10.20 (1974); Comment, Texas Work
Product Protection: Time For A Change, 15 Hous. L. REv. 112, 120 (1977) [hereinafter
Comment].

127. Comment, supra note 126, at 115.
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sometimes held that work-product is not discoverable in any situa-
tion. 28 This absolute view conflicts with the rules' predeliction toward
open discovery and tends to frustrate attempts to liberalize other
discovery rules. 129 In some situations, the only sources of critical
information are materials covered by the work-product privilege. For
instance:

Such written statements and documents might, under certain cir-
cumstances, be admissible in evidence or give clues as to the
existence or location of relevant facts. Or they might be useful
for purposes of impeachment or corroboration. And production
might be justified where the witnesses are no longer available or
can be reached only with difficulty. 30

In fact, there are numerous instances in which critical information
is covered by the work-product privilege. 3' Construing this privilege
to prevent disclosure of those material facts defeats the express
objective of the rules.3 2

Further, specific rule amendments meant to liberalize discovery
are frustrated by a tenacious work-product privilege. As noted earlier,
the new rules allow discovery of witness statements and party com-
munications upon a showing of "good cause" and "substantial
need."'3 3 Since there is often substantial overlap between witness
statements, party communications, and work-product materials, 13 4

viewing work-product as an absolute privilege renders the other

128. Ex parte Hanlon, 406 S.W.2d 204 (Tex. 1966); Ex parte Ladon, 160 Tex. 7, 325
S.W.2d 121 (1959). See also 2 W. JORDAN, MODERN TEXAS DISCOVERY §§ 10.15, 10.20 (1974)
(comparing Texas and federal rules and application of work-product doctrine in Texas).

129. 8 C. Wiuc-T & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2025 (1970).
130. Hickman v. Taylor, 329 U.S. 495, 511 (1946).
131. In re Grand Jury Investigation, 599 F.2d 1224 (3d Cir. 1979); McDougall v. Dunn,

468 F.2d 468 (4th Cir. 1972); Truck Ins. Exch. v. St. Paul Fire & Marine Ins. Co., 66 F.R.D.
129 (D.C. Pa. 1975); Galambus v. Consolidated Freightways Corp., 64 F.R.D. 468 (N.D. Ind.
1974).

132. The recognized purpose of the discovery rules is to promote the "administration of
justice by allowing the parties to obtain the fullest knowledge of issues and facts prior to
trial." West v. Solito, 563 S.W.2d 240, 243 (Tex. 1978). See TEx. R. Crv. P. 1. At least one
commentator disapproves of the incorporation of the federal approach into the Texas rules.
Comment, Finders Keepers No Longer the Rule: Discovery of Investigatory Materials Under
the Texas and Federal Rules of Civil Procedure, 39 BAYLOR L. Rav. 271 (1987).

133. See supra text accompanying notes 92-118.
134. A good example of the overlap between the various privileges is found in Bearden v.

Boone, 693 S.W.2d 25 (Tex. App.-Amarillo 1985) (orig. proceeding) where discovery of an
investigator's records compiled during a divorce case was resisted on the grounds of both
work-product and attorney/client privilege.
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"good cause" exceptions meaningless, and swallows the remainder
of rule 166b.

The solution to these problems is to interpret the work-product
privilege in light of its origin and purpose. Without doubt, the work-
product privilege is a federal creation.'35 Prior to Hickman v. Tay-
lor, 3 6 there was generally no recognition or discovery of an attorney's
work-product. 3 7 There is no indication that Texas' work-product
privilege has unique origin, and Texas courts rely on federal precedent
when deciding work-product questions.3 8

What Texas courts seem to have overlooked is that inherent in
the federal notion of work-product is a limiting "anticipation of
litigation" requirement. By its terms, Hickman v. Taylor recognized
a qualified privilege protecting only those materials prepared by
attorneys acting in anticipation of litigation. 13 9 In recognition of the
essential purpose behind the discovery rules, federal courts consis-
tently read an "anticipation of litigation" requirement into the work-
product privilege. 40 Further, the federal rules afply the "good cause
and substantial hardship" exception to work-product materials, al-
lowing discovery in extraordinary circumstances.' 4 Texas courts would
further the goals of the discovery process and give effect to all of
rule 166b by interpreting the work-product privilege in light of federal
precedent. 1

42

135. Hickman v. Taylor, 329 U.S. 495 (1946) is generally regarded as the genesis of the
work-product rule. 4 J. MooRE, J. LucAs, & G. GROTHEER, MOORE'S FEDERAL PRACTICE

26.63 [1] (2d ed. 1987); 2 W. JORDAN, MODERN TEXAS DISCOVERY §§ 10.15, 10.20 (1974); 8

C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 20.21 (1970).
136. 329 U.S. 495 (1946).
137. J. MOORE, J. LUCAS, & G. GROTHEER, MOORE'S FEDERAL PROCEDURE 26.63[4] (2d

ed. 1987); 8 C. WRIGHT & A. MILLER, FEDERAl. PRACTICE AND PROCEDURE § 20.21 (1970).
138. See Garcia v. Peeples, 734 S.W.2d 343 (Tex. 1987) (relying on federal precedent to

conclude that indexes, notes, and memoranda are work-product); 2 W. JORDAN, MODERN

TEXAS DISCOVERY § 10.20 (1974).
139. 329 U.S. at 510-11.
140. See United States v. Nobles, 422 U.S. 225, 238 (1975); In re Antitrust Grand Jury,

805 F.2d 155, 163 (6th Cir. 1986); In re Special September 1978 Grand Jury, 640 F.2d 49, 52
(7th Cir. 1980); Kent v. NLRB, 530 F.2d 612, 623 (5th Cir.), cert. denied, 429 U.S. 920
(1976); Duplan Corp. v. Moulinage Et Retroderie de Chavanoz, 509 F.2d 730, 732 (4th Cir.
1974), cert. denied, 420 U.S. 997 (1975); Scott Paper Co. v. Ceilcote Co., 103 F.R.D. 591,
594 (D. Me. 1984).

141. FED. R. Civ. P. 26(b)(3).
142. "[Tlhe ultimate purpose of discovery is to seek the truth, so that disputes may be

decided by what the facts reveal, not by what facts are concealed." Jampole v. Touchy, 673
S.W.2d 569, 573 (Tex. 1984).
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The 1988 amendments have significantly broadened discovery
relating to consulting experts. The old rules required disclosure of
consulting experts whose opinions or impressions had been "relied
upon" by a testifying expert. 143 The change in the rule substitutes
the word "reviewed" for "relied upon."'"1 Now, if the testifying
expert merely reviews a report of a consulting expert, regardless of
whether he or she relies upon it, the identity and opinions of that
consultant are discoverable. The identity and opinions of those
consultants whose work has been reviewed is discoverable no matter
when the consultant was retained. 145

As to a party's ability to obtain protective orders, the new rules
adopt an approach which is more restrictive than the federal rule. 1

In the past, protective orders were available "on motion specifying
the grounds," but the new rule imposes a "good cause shown"
requirement on a party seeking a protective order. 47 The supreme
court's decision in Garcia v. Peeples'48 under the old rule, combined
with the more stringent requirements for protective orders under the
new rule, evidences the court's disfavor with these devices. Again,
Texas courts will probably look to federal cases for guidance in
interpreting this rule. 49

143. Tex. R. Civ. P. 166b(3) (Vernon Supp. 1987). The practical effect of these changes
requires segregation between materials produced by testifying and non-testifying experts.

144. TEX. R. Crv. P. 166b(3).
145. Id.
146. See FED. R. Crv. P. 26(b)(4).
147. Compare TEX. R. Crv. P. 166b(5) with Tex. R. Civ. P. 166b (Vernon Supp. 1987).
148. 734 S.W.2d 343 (Tex. 1987).
149. Federal courts, seeking to promote efficiency and the administration of justice, typically

disfavor protective orders restricting the dissemination of discovery materials. See Wilk v.
American Medical Ass'n, 635 F.2d 1295, 1299 (7th Cir. 1980); American Tel. & Tel. Co. v.
Grady, 594 F.2d 594, 596 (7th Cir. 1979), cert. denied, 440 U.S. 971 (1979); Phillips Petroleum
Co. v. Pickens, 105 F.R.D. 545, 549-50 (N.D. Tex. 1985); Ward v. Ford Motor Co., 93
F.R.D. 579, 580 (D. Colo. 1982); Carter-Wallace v. Hartz Mountain Indus., 92 F.R.D. 67,
70 (S.D. N.Y. 1981); Patterson v. Ford Motor Co., 85 F.R.D. 152, 153-54 (W.D. Tex. 1980);
Parsons v. General Motors Corp., 85 F.R.D. 724, 726 (N.D. Ga. 1980); see also Dore,
Confidentiality Orders-The Proper Roles of the Courts in Providing Confidential Treatment
for Information Disclosed Through the Pre-Trial Discovery Process, 14 NEw ENo. 1 (1978);
Note, Mass Products Liability Litigation: A Proposal for Dissemination of Discovery Material
Covered by a Protective Order, 60 N.Y.U. L. Rev. 1137 (1985); Comment, Non-Party Access
to Discovery Materials in the Federal Courts, 94 H~Av. L. REv. 1085 (1981).

An interesting discussion of federal rule 26(c) is contained in Knowles & Vote, Limiting
Discovery Through Protective Orders, FOR TtE DEFENSE, Jan. 1987, at 18.

In spite of the rule's requirement of "good cause," federal courts have generally
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The final change in rule 166b concerns the necessity of presenting
and preserving objections to discovery requests. The rule creates two
classes of privilege: specific privileges (such as work-product or
attorney-client), and general privileges (such as undue burden and
unnecessary expense). 150 Any party resisting discovery on the basis of
privilege, either specific or general, has the burden of pleading and
proving the application of the particular privilege to the materials
sought. 5' This approach codifies case law in the area and places the
burden squarely on the party seeking to restrict discovery. 15 2 Further,
when a specific immunity is raised, the trial court is required to
determine whether an in camera inspection is needed, and the burden
is then on the objecting party to isolate and tender the contested
documents for study."' In camera inspection is not an automatic
requirement in general privilege situations. 5 4

L Discovery: Depositions

New rule 166c modifies the procedures for taking depositions.
As the comment explains, the rule allows parties to alter procedures
for each individual deposition. "' To be enforceable, the agreement
must be reported in the deposition transcript. 15 6

The 1988 version of rule 188 contains no significant changes,
conforming the rule to section 20.001 of the Civil Practice and
Remedies Code.'5 7 The rule effects no change in the form or scope
of international depositions.' 8

imposed a more demanding test for granting a protective order, utilizing a "balance
of interests" approach ... this approach balances the requesting party's interest in
obtaining the information against the other party's interest in keeping the information
confidential.

Id. at 21 (citations omitted). Garcia v. Peeples, 734 S.W.2d 343 (Tex. 1987) clearly utilizes
this suggested balancing test.

150. See TEx. R. Crv. P. 166b.
151. See id. 166b(4).
152. See Hobson v. Moore, 734 S.W.2d 340 (Tex. 1987); Peeples v. Honorable Fourth

Supreme Judicial Dist., 701 S.W.2d 635 (Tex. 1985); Lindsey v. O'Neill, 689 S.W.2d 400 (Tex.
1985); Giffin v. Smith, 688 S.W.2d 112 (Tex. 1985).

153. TEx. R. Crv. P. 166b(4).
154. See id. Note that merely because in camera inspections are not required does not

mean that they are prohibited when the circumstances warrant their use. Garcia v. Peeples,
734 S.W.2d 343 (Tex. 1987).

155. TEx. R. Crv. P. 166c. This is consistent with federal rule 29. FED. R. Civ. P. 29.
156. TEx. R. Civ. P. 166c.
157. See TEx. Cir. PPAc. & REM. CODE ANN. § 20.001 (Vernon 1986).
158. International depositions, for example, will still be subject to the convention on the
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New rule 201 contains only minor changes. Other than textual
reworking, the purpose of the change is unclear 5 9

Rule 204 incorporates the "usual agreement" into the rules
concerning depositions. Consistent with rule 166c, parties can agree
to alter the usual formalities; only objections to the form of a
question or the non-responsiveness of an answer must be made at
the time of the deposition.w The new rule meets earlier predictions
that rule 11 authorized "non-waiver" agreements.' 61

The 1988 version of rule 205 clarifies and simplifies the procedure
for correcting deposition transcripts. Once presented with transcribed
testimony, a witness must submit desired changes to the deposition
officer; no alterations of the original transcript itself are made. 62

Transcripts may be signed before any officer authorized to administer
an oath. 163 The new language, requiring submission of the "original
deposition transcript" to the witness instead of the "deposition,"
should eliminate any question concerning the procedures for video-
taped depositions, 164 and under the amended rule the actual videotape
need not be submitted to the witness. 6 Again, modifications to these
procedures must be recorded in the text of the deposition, contained
in a separate and signed exhibit, or be approved by the presiding
judge prior to the deposition.'6

158. International depositions, for example, will still be subject to the convention on the
taking of evidence abroad in civil or commercial matters. Convention on the Taking of
Evidence Abroad in Civil or Commercial Matters, March 18, 1970, 23 U.S.T. 2557, T.I.A.S.
No. 7444. See TH. Goldschmidt A.G. v. Smith, 676 S.W.2d 443 (Tex. App.-Houston [1st
Dist.] 1984) (orig. proceeding); Bishop, International Litigation in Texas: Texas Rules of
Evidence and Recent Changes in the Texas Rules of Civil Procedure, 36 BAYLOR L. REv. 131
(1984); Bishop, International Litigation in Texas: Service of Process and Jurisdiction, 35 Sw.
L.J. 1013 (1982).

159. See TEx. R. Crv. P. 201. For a general discussion of rule 201 see Barrow & Henderson,
1984 Amendments to the Texas Rules of Civil Procedure Effecting Discovery, 15 ST. MARY'S
L.J. 713, 750 (1984) [hereinafter Barrow & Henderson]; McConnico & Bishop, Practicing Law
with the 1984 Rules: Texas Rules of Civil Procedure Amendments Effective April 1, 1984, 36
BAYLOR L. REv. 83 (1984) [hereinafter McConnico & Bishop].

160. See Tax. R. Crv. P. 204(4).
161. Barrow & Henderson, supra note 159, at 755.
162. TEX. R. Crv. P. 205.
163. Id.
164. See id. For the specific requirements of videotaped depositions see TEx. R. Civ. P.

202, 264; Garza v. Serrato, 699 S.W.2d 275 (Tex. App.-San Antonio 1985, writ ref'd n.r.e.).
165. See TEx. R. Crv. P. 202 (procedure for videotaped recordings).
166. See id. 205, 206(4).
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Rule 206 makes minor changes to procedures for certifying
depositions. Consistent with new rule 167, depositions are no longer
filed with the court. The attorney who "asks the first question
appearing in the transcript" is responsible for the deposition's safe-
keeping. 167 Like old rule 208a, deposition expenses are again taxed

as costs. 16

Amended rule 207 governs the use of depositions in hearings
and trials. Unlike the federal courts, Texas now allows free use of
depositions taken by any party for any matter. 169 Like its federal
counterpart, 170 the Texas rule defines "same proceeding" in a manner
allowing use of a deposition when parties have been substituted. 17 1

The changed rule adopts the suggestion by previous writers that
dismissal of the prior lawsuit should not be a prerequisite to the use
of a deposition when there is a party substitution. 72 Depositions
cannot be used against parties joined after the deposition was taken,
unless those parties had a reasonable opportunity to re-depose the
witness. 173 This alteration is meant to provide due process protections
to later-joined litigants. 174

Rule 208 has only one substantive change. In situations where
notice by publication is utilized, 175 depositions on written questions
no longer require the actual questions to be filed with the clerk. 176

167. Id. 206(2).
168. See Tex. R. Civ. P. 208a (Vernon 1976).
169. TEX. R. Crv. P. 207. The federal courts strongly favor the use of live testimony over

depositions. The text of federal rule 32(a)(3) speaks of "the importance of presenting the
testimony of witnesses orally in open court." FED. R. Crv. P. 32(a)(3). Justice Learned Hand
wrote "the deposition has always been, and. it still is, treated as a substitute, a second-best,
not to be used when the original is at hand." Napier v. Bossard, 102 F.2d 467, 469 (2d Cir.
1939). See Sandidge v. Salen Offshore Drilling Co., 764 F.2d 252 (5th Cir. 1985); Lamb v.
Globe Seaways, Inc., 516 F.2d 1352, 1355 (2d Cir. 1975) (Oakes, J., dissenting); Kolb v.
Suffolk County, 109 F.R.D. 125 (E.D.N.Y. 1985).

170. FED. R. Crv. P. 32(a)(4).
171. TEX. R. Crv. P. 207.
172. See Barrow & Henderson, supra note 159, at 761. A further discussion of this apparent

error in the original federal model for Texas rule 207 is found in 8 C. WRIGHT & A. MILLER,

FEDERAL PRACTICE AND PROCEDURE § 2150 (1970).
173. TEX. R. Cirv. P. 207(c).
174. Federal courts are more concerned with protecting the due process rights of later-

joined parties whose predecessors may have failed to adequately cross-examine deponents. 8
C. WRIorr & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2150 (1970).

175. TEX. R. Cirv. P. 109.
176. See id. 208. This change is consistent with the new provisions of rule 167 regarding

discovery filed with district clerks. See id. 167.
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Rule 209 allows clerks to dispose of file exhibits. Notice must
be provided to all interested parties, and a sufficient amount of time
(calculated to protect those parties' rights) must elapse before the
exhibits may be dispersed. 177

J. Discovery: Requests For Production

The major change in rule 167 removes the district clerk from
the process of filing requests for production and responses to those
requests. The district clerk does not file those requests unless the
court allows them to be included in the file upon a showing of good
cause.1

78

Another change to rule 167 provides that a party upon whom a
request for production is served shall serve its responses or written
objections within thirty days of the request.' 7 9 The text of this rule
seems curious when compared with the language of rule 168(6). Rule
168(6) specifically provides that a failure to object to interrogatories
before answering waives all objections. 80 No explicit waiver provision
exists in new rule 167, but there is no logical reason why objections
to productions of documents should be treated differently from
objections to interrogatories.

K. Discovery: Interrogatories

Like the provisions of rule 167 discussed in the preceding portion
of this paper, rule 168(1) allows plaintiffs to serve interrogatories
along with the service of citation (again allowing a defendant fifty
days to serve the answers).' 8' As previously discussed, rule 168 also
provides that a failure to object within the time that answers are due
waives all objections to the questions. 8 2 This amendment was ap-
proved by the supreme court less than two months before it granted

177. Id. 209.
178. Id. 167(3). At least one district judge, the Hon. Michael D. Schattman (Judge, 348th

District Court of Tarrant County, Texas) would like to see discovery remain in the clerks'
files. Letter from Hon. Michael D. Schattman to Justices of The Supreme Court of Texas
(April 29, 1987) (Judge Schattman expressed his opposition to the rule because it reduces the
trial courts' ability to fully understand a pending case.)

179. TEx. R. Civ. P. 167. Parties simultaneously served with citation and requests for
production have fifty days to respond. Id. 167(2).

180. Id. 168(6).
181. Id. 168(1).
182. Id. 168(6).

[Vol. 19:881



1988 AMENDMENTS

leave to file a petition for a writ of mandamus in Hobson v. Moore.,8 3

The underlying case was a civil suit brought by a man who had been
investigated by the Houston Police Department for his possible
connection with the theft of construction equipment. Hobson and
Lott, the two Houston police officers, neither timely answered the
interrogatories nor objected to the invasive portions.'8 Upon a mo-
tion for sanctions, the trial judge required the officers to answer the
objectionable interrogatories. While recognizing a valid privilege in
civil litigation for law enforcement investigations, the supreme court
held that the privilege had been lost by the late-filed answers. 85

L. Discovery: Requests For Admissions

The amendments to rule 169 change the standards for withdraw-
ing answers to requests for admissions, amending admissions, and
amending deemed admissions.'86 The old standard allowed those
changes when the party opposing the admission failed to demonstrate
that the proposed changes would prejudice his or her position. The
new rule shifts the burden and requires the party seeking to withdraw
or amend admissions to show good cause for the change. Further,
it must be demonstrated that the party relying upon the orginial
admission will not be unduly prejudiced by the change.1 7

M. Non-Suits and Dismissals

Combining old rules 162 and 164, new rule 162 was intended
"to fix a definite time after which a party may not voluntarily
dismiss or non-suit the cause of action."' 8 Actually, the 1988 version
of the rule employs the same time limits as the rule it replaces, and
plaintiffs may still non-suit at any time before all of their evidence
has been introduced.8 9 The opposing party's pending action for relief

183. 734 S.W.2d 340 (Tex. 1987).
184. Id. at 340.
185. Id. at 341. Hobson was foreshadowed by Independent Insulating Glass/Southwest,

Inc. v. Street, 722 S.W.2d 798 (Tex. App.-Fort Worth 1987, writ dism'd w.o.j.) (orig.
proceeding).

186. TEX. R. Civ. P. 169.
187. Id.
188. Id. 162, Advisory Committee Note.
189. Greenberg v. Brookshire, 640 S.W.2d 870 (Tex. 1982); O'Brien v. Stanzel, 603 S.W.2d

826 (Tex. 1980); City of Houston v. Sam P. Wallace & Co., 585 S.W.2d 669 (Tex. 1979); 4

19881
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is not prejudiced by the non-suit, 19° nor are motions for sanctions, 9'
attorneys' fees, 192 or costs. 193 Consistent with prior practice, unless
otherwise ordered, court costs are taxed to the non-suiting party.
Note that rule 162 still requires orders of non-suit or dismissal to be
entered in the minutes of the court and contained in a rule 21a
notice. 94 The rule combines dismissals and non-suits into one rule,
eliminating any distinctions between the two. Rule 163 has been only
slightly modified, and no substantive changes are expected. 195

New rule 165a, governing dismissals for want of prosecution,
represents a significant increase in the trial court's power to regulate
its docket. 196 Trial courts continue to have the discretion to place
stagnant cases on their dismissal docket, 97 but under the new rule,
once a case appears on that docket it is dismissed unless the court
finds "good cause" to keep it alive. 98 The rule contains no definitions
of "good cause", and does not clearly place the burden of proof on
that issue. The prior rule had no provision setting out what a party

R. McDONALD, TEXAS CIVL PRACTICE IN DISTRICT AND COUNTY CoURTS § 17.16.2 (rev. 1984);
W. DoRsANBo, 4 TEXAS LITIGATION GUIDE § 103.01 [1] (1987). The standard has been clear
since the 1976 amendment to rule 164. Before that amendment, there was some confusion
arising from apparently different cut-off points for the plaintiff's right to non-suit in a jury
trial and the corresponding time limit in a non-jury trial. McConnico & Bishop, supra note
159, at 93.

190. McElyea v. Parker, 125 Tex. 225, 81 S.W.2d 649 (Tex. Comm'n App. 1935, opinion
adopted); Valdez v. Gill, 537 S.W.2d 477 (Tex. Civ. App.-San Antonio 1976, writ ref'd
n.r.e.).

191. Havlinka v. Griffin, 721 S.W.2d 521 (Tex. App.-Corpus Christi 1986, no writ); see
Roberson v. Rollins, 710 S.W.2d 180 (Tex. App.-Eastland 1986, writ ref'd n.r.e.).

192. Bridewell v. Clay, 185 S.W.2d 170 (Tex. Civ. App.-Dallas 1944, writ ref'd); Ghandi
v. Ghandi, 564 S.W.2d 388 (Tex. Civ. App.-Houston [Ist Dist.] 1978, no writ); J.C. Hadsell
& Co., v. Allstate Ins. Co., 516 S.W.2d 211 (lex. Civ. App.-Texarkana 1974, writ dism'd).

193. Bridewell, 185 S.W.2d 170 (Tex. Civ. App.-Dallas 1944, writ ref'd); City of Houston
v. Blackbird, 658 S.W.2d 269 (Tex. App.-Houston [1st Dist.] 1983, writ dism'd); Harris v.
Shotwell, 490 S.W.2d 860 (Tex. Civ. App.-Fort Worth 1973, no writ).

194. TEX. R. Cirv. P. 162.
195. Id. 163.
196. Id. 165a.
197. Veteran's Land Bd. v. Williams, 543 S.W.2d 89 (Tex. 1976); First Nat'l Bank of

Houston v. Fox, 121 Tex. 7, 39 S.W.2d 1085 (1931); Davis v. Laredo Diesel, Inc., 611 S.W.2d
943 (Tex. Civ. App.-Waco 1981, writ ref'd n.r.e.).

198. TEX. R. Crv. P. 165a(l). Case law appears to place the burden of proof on the party
resisting dismissal. Speck v. Ford Motor Co., 709 S.W.2d 273 (Tex. App.-Houston [14th
Dist.] 1986, no writ); Texas Resources, Inc. v. Diamond Shamrock Corp., 584 S.W.2d 522
(Tex. Civ. App.-Beaumont 1979, no writ).
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was required to prove in order to prevent dismissal.'9 Under the new
rule, a case retained after a showing of good cause is subject to
severe restrictions: a trial date is assigned and deadlines for joining
parties, conducting discovery, filing pleadings and other pretrial
matters are established. 2

00 Continuance of a retained suit will be
allowed only under limited circumstances. 20 ' Failure to meet the time
tables established in the administrative rules provides grounds for
placing the case on the dismissal docket .

2

N. Sanctions For Discovery Abuse

The latest revision of rule 215 remedies two deficiences in Texas
sanction practice as it relates to unidentified witnesses. Former rules
166b and 215 did not provide for the exclusion of the testimony of
unnamed witnesses when the responding party had neglected to
identify those witnesses. 2 3 The former rules did sanction the failure
to supplement incomplete responses, 204 and the new rules extend the
scope of those sanctions to cover both the failure to supplement
responses and the failure to respond at all.20 5

199. Prior case law merely allowed an "opportunity to explain" why the case should not
be dismissed. Denton County v. Brammer, 361 S.W.2d 198 (Tex. 1962); Vise v. Foster, 247
S.W.2d 274 (Tex. Civ. App.-Waco 1952, writ ref'd n.r.e.). At least one court of appeals,

applying the local rules of procedure of the 142nd, 238th, and 318th District Courts of Texas
has required a showing of good cause before retaining a case on the active docket. See Speck,
709 S.W.2d at 275. Other examples of local rules requiring a showing of good cause for
retention include: 7, Rules of Practice of the District Courts of Harris County, Texas; 8b,
Rules of Procedure of the Fifth Administrative Judicial Region of Texas; 1.7, Local Rules of
Practice of the 72nd, 99th, 137th, 140th, and 237th Judicial District Courts of Texas.

200. TEx. R. Crv. P. 165a. These requirements are similar to federal rule 16. FED. R. Crv.
P. 16.

201. Subject to the requirements of rule 251, the trial court typically has great latitude in

granting or denying a motion for continuance. Hernandez v. Heldenfels, 374 S.W.2d 196 (Tex.
1963); 5 R. McDONALD, TEXAS CsVnL PRACTICE IN DISTRICT AND COUNTY COURTS § 10.28 (rev.
1984).

202. TEx. Rv. Crv. STAT. ANN. art. 200a-l, Rule 6 (Vernon Supp. 1988).
203. Kilgarlin, What To Do with the Unidentified Expert?, 48 TEX. B.J. 1192 (1985)

[hereinafter Kilgarlin].
204. E.F. Hutton & Co. v. Youngblood, 741 S.W.2d 363 (Tex. 1987); Gutierrez v. Dallas

Indep. School Dist., 729 S.W.2d 691 (Tex. 1987); Morrow v. H.E.B., Inc., 714 S.W.2d 297
(Tex. 1986); Yeldell v. Holiday Hills Retirement & Nursing Center, 701 S.W.2d 243 (Tex.
1985); Modern Exploration, Inc. v. Maddison, 708 S.W.2d 872 (Tex. App.-Corpus Christi

1986, no writ); GATX Tank Erection Corp. v. Tesoro Petroleum Corp., 693 S.W.2d 617 (Tex.
App.-San Antonio 1985, writ ref'd n.r.e.).

205. See, e.g., TEx. R. Cirv. P. 166b(6), 215(5).
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A second deficiency in the former rule came about because
appellate courts had difficulty determining whether good cause existed
for admitting testimony from previously unidentified witnesses. The
difficulty was traceable to the failure of trial courts to state what
good cause was found in favor of allowing the testimony. 2° Further,
some courts of appeals apparently required the party objecting to
the testimony to show surprise or harm in order to exclude the
proffered evidence.2 The new rule explicitly requires the party
offering the evidence to show good cause for its inclusion and
mandates that the good cause appear in the record 20

0. Jury Demands: Time Limits

New rule 216 changes the time limits for jury demands. Written
requests must now be filed no less than thirty days in advance of
trial.20 9 It is no longer a requirement that the request be made on or
before appearance day. The new rule does not affect the presumption
of reasonableness attaching to timely jury demands. 210

The rule does not address the consequences of a denied jury
request and does nothing to harmonize the conflicting cases concern-
ing the burden of showing an abuse of discretion. One court of
appeals has held that jury denials are within the trial court's discre-
tion;2 1 other courts have required the party opposing the jury request
to have findings in the record supporting the denial. 212

206. See Yeldell, 701 S.W.2d 243 (Tex. 1985).
207. Doyle v. Members Mut. Ins. Co., 679 S.W.2d 774 (Tex. App.-Fort Worth 1984,

writ ref'd n.r.e.); Harris County v. Jenkins, 678 S.W.2d 639 (Tex. App.-Houston [14th Dist.]
1984, writ ref'd n.r.e.); Texas Employers' Ins. Ass'n v. Webb, 660 S.W.2d 856 (Tex. App.-
Waco 1983, writ ref'd n.r.e.); National Sur. Corp. v. Rushing, 628 S.W.2d 90 (Tex. App.-
Beaumont 1981, no writ). Of interest is Texas Employers' Ins. Ass'n v. Garza, 675 S.W.2d
245 (Tex. App.-Corpus Christi), writ ref'd n.r.e. per curiam, 687 S.W.2d 299 (Tex. 1985),
where the court of appeals held that when the trial court grants leave for the late supplemen-
tation of interrogatories identifying expert witnesses, the trial court is not required to find
good cause before allowing the testimony. The supreme court's per curiam opinion refusing
the application for writ of error, on the basis of "no reversible error," disapproved of the
court of appeals' rationale. See Kilgarlin, supra note 203, at 1195.

208. TEx. R. Cxv. P. 215(5).
209. Id. 216(1).
210. See id.
211. Henderson v. Youngblood, 512 S.W.2d 35 (Tex. Civ. App.-El Paso 1974, no writ).
212. Hardy v. Port City Ford Truck Sales, Inc., 693 S.W.2d 578 (Tex. App.-Houston

[14th Dist.] 1985, writ ref'd n.r.e.); Tackett v. Proffitt, 695 S.W.2d 55 (Tex. App.-Corpus
Christi 1985, no writ).
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III. TRiAL PROCEDURES

A. Disqualification or Recusal of Judges

The 1988 amendment to rule 18a requires that a motion to recuse
be verified. 213 The grounds for recusal must be stated with particu-
larity and based upon personal knowledge. 2 4 The addition of sub-
section "h" constitutes a major change to rule 18a. This provision,
allowing rule 215 sanctions, applies to a motion to recuse which is
brought solely to delay the case and without sufficient cause. 215

New rule 18b sets out the specific circumstances in which a
judge is incompetent to sit in a particular case. 216 Section 1, on
disqualification, tracks the language of the constitution 217 and the
legislative mandate. 2I As an aid to practitioners, it has been repeated
in this rule of procedure. The constitutional disqualification of a
judge arises on three limited occasions. Subsection "a" provides that
where a judge has been consulted by, and given advice to, a litigant
concerning matters in dispute, this judge is disqualified regardless of
whether a fee was received. 219 Likewise, a judge previously associated

213. TEx. R. Civ. P. 1Sa.
214. Id.
215. Id. l8a(h).
216. See id. l8b.
217. TEx. CONST. art. V, § II provides:

No judge shall sit in any case wherein he may be interested, or where either of the
parties may be connected with him, either by affinity or consanguinity, within such
a degree as may be prescribed by law, or when he shall have been counsel in the
case. When the Supreme Court, the Court of Criminal Appeals, the Court of Civil
Appeals, or any member of either, shall be thus disqualified to hear and determine
any case or cases in said court, the same shall be certified to the Governor of the
State, who shall immediately commission the requisite number of persons learned in
the law for the trial and determination of such cause or causes. When a judge of
the District Court is disqualified by any of the causes above stated, the parties may,
by consent, appoint a proper person to try said case; or upon their failing to do
so, a competent person may be appointed to try the same in the county where it is
pending, in such manner as may be prescribed by law.
And the District Judges may exchange districts, or hold courts for each other when
they may deem it expedient, and shall do so when required by law. This disquali-
fication of judges of inferior tribunals shall be remedied and vacancies in their
offices filled as may be prescribed by law.

TEx. CONsT. art. V, § 11.
218. The Government Code provides: "A judge or a justice of the peace may not sit in a

case if either of the parties is related to him by affinity or consanguinity within the third
degree." TEx. GOV'T CODE ANN. § 21.005 (Vernon 1988).

219. Slavin v. Wheeler, 58 Tex. 23, 26 (1882).
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with a firm which served as counsel concerning the subject matter,
may not hear the case. 220 When a judge has a direct pecuniary, or
property interest in the subject matter of the litigation in either an
individual capacity, or as a fiduciary, he or she is disqualified under
subsection "b". 2 2 ' Disqualification because of relation to a party is
covered in subsection "c", and under that provision, a judge may
not sit in a case if related to a party within the third degree of
affinity or consanguinity. 222

There is no constitutional or statutory predecessor to the recusal
provisions of subsection 2. The basis for recusal, until the amend-
ment, was primarily a creature of case law with the Code of Judicial
Conduct and ethical opinions used as guidelines. The provision calls
for any judge whose impartiality might reasonably be questioned to
be recused sua sponte. The specific instances enumerated are derived
from the provisions of canon 3 of the Code of Judicial Conduct
which do not fall into the category of a constitutional disqualification.
Section 3 of that canon is clearly non-exclusive. 223 The provisions of
the new rule make a clear distinction between disqualification and
recusal. 224 This is an important distinction, for while any judgment

220. State ex rel. Routh v. Burks, 82 Tex. 584, 18 S.W. 662 (1891).
221. City of Pasadena v. State, 428 S.W.2d 388 (Tex. Civ. App.-Houston [1st Dist.]

1968), rev'd on other grounds, 442 S.W.2d 325 (Tex. 1969).
222. For a discussion on computing the degree of lineal consanguinity see Kilgarlin &

Bruch, Disqualification and Recusal of Judges, 17 ST. MARY'S L.J. 599 (1986).
223. For case law see STATE BAR oF TEXAS, ETHiCAL CONSHDERATIONS, supra note 87, EC-

3(C)(1)(c); see also Opinions of the Committee on Judicial Ethics, Judicial Section, State Bar
of Texas, Office of Court Administration, Texas Provisions Relating to Judicial Service and
Retirement 96 (1985), and 1985 and 1986 Annual Reports, Texas Judicial Council, Office of
Court Administration.

224. In part, old canon 3 provided:
(1) A judge should disqualify himself in a proceeding in which his impartiality might
reasonably be questioned, including, but not limited to, instances where:

(a) he has a personal bias or prejudice concerning a party, or personal knowledge
of disputed evidentiary facts concerning the proceeding;

(b) he served as lawyer in the matter in controversy, or a lawyer with whom he
previously practiced law served during such association as a lawyer concerning the
matter, or the judge or such lawyer has been a material witness concerning it;

(c) he knows that he, individually or as a fiduciary, or his spouse or minor child
residing in his household, has a financial interest in the subject matter in controversy
or in a party to the proceeding, or any other interest that could be substantially
affected by the outcome of the proceeding;
(2) A judge should inform himself about his personal and fiduciary financial interests,
and make a reasonable effort to inform himself about the personal financial interests
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rendered by a judge who is constitutionally disqualified may be
collaterally attacked, 225 a party waives recusal of a judge if not raised
in a rule 18a motion. 226

B. Default Judgments

Under the previous rules, the clerk of the court was required to
mail postcard notices to parties against whom default judgment was
rendered. The 1988 amendment prescribes a more complex system to
provide more effective notice. 227

C. Determination of Foreign Law

Two amended rules deal with the determination of laws of
foreign jurisdictions. 228 Rule 184 has been changed to allow a trial
court, with or without a motion, to take notice of all laws from
other states or areas subject to United States jurisdiction. 229 Parties

of his spouse and minor children residing in his household.
(3) For the purposes of this section:

(a) "fiduciary" includes such relationships as executor, administrator, trustee, and
guardian;

(b) "financial interest" means ownership of a legal or equitable interest, however
small, or a relationship as director, advisor, or other active participant in the affairs
of a party, except that:

(i) ownership in a mutual or common investment fund that holds securities is
not a "financial interest" in such securities unless the judge participates in the
management of the fund;

(ii) an office in an education, religious, charitable, fraternal, or civic organization
is not a "financial interest" in securities held by the organization;

(iii) the proprietary interest of a policy holder in a mutual insurance company,
of a depositor in a mutual savings association, or a similar proprietary interest, is
a "financial interest" in the organization only if the outcome of the proceeding
could substantially affect the value of the interest;

(iv) ownership of government securities is a "financial interest" in the issuer
only if the outcome of the proceeding could substantially affect the value of the
securities.

STATE BAR OF TEXAS, RULES AND CANONS OF ETtIICS, Canon 3(c) (1980). The authors question
the phrase "a judge should disqualify himself" in paragraph "(1)" of canon 3(c). The language
of the paragraph clearly indicates "recuse" to be the proper word. Compare STATE BAR OF

TEXAS, ETHicAL CONSmERATIONS, supra note 87, EC 3(c).
225. Fry v. Tucker, 146 Tex. 18, 20, 202 S.W.2d 218, 220 (1947).
226. Buckholts Indep. School Dist. v. Glaser, 632 S.W.2d 146, 148 (Tex. 1982).
227. See TEX. R. Crv. P. 239a.
228. The changes to rules 184 and 184a are in conformity with TEX. R. Crv. EVID. 202

and 203.
229. TEX. R. Crv. P. 184.
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are now entitled to be heard on the propriety or "tenor of the matter
noticed," and the standard of review is clarified.230 New rule 184(a)
contains only minor changes concerning notice given to other parties.

D. Submissions

One of the most significant areas of change in the 1988 rules
comes in the requirement of broad-form charges. New rules 277,
278, and 279 are the centerpieces of this move to broad-form sub-
missions, and will be discussed first. Texas' special issue (now "ques-
tions") practice has long been viewed as a labyrinth by both bench
and bar. 23' Modern efforts to reform this area of practice have been
underway since 1971, when the Texas legislature would have simpli-
fied special issue submission.232 The 1973 amendments to the rules
were the first major steps in this direction. 233 In a case decided less
than a year after the effective date of the amendments, the Texas
Supreme Court went so far as to suggest a broad-form issue for
negligence cases .2

Lemos v. Montez235 attempted to synthesize and clarify a series
of then-new broad issue cases. Openly pushing lower courts and trial
attorneys toward less splintered submissions, Chief Justice Pope made
it clear that broad issues were here to stay:

In 1973, after sixty years, it became apparent that Texas courts,
while escaping from the voluminous instructions to jurors, had
substituted in the place of instructions, a jury system that was
overloaded with granulated issues to the point that jury trials were

230. Id.
231. Silliman v. Gano, 90 Tex. 637 (1897); Southern Underwriters v. Thompson, 131

S.W.2d 409 (Tex. Civ. App.-Beaumont 1939, writ dism'd judgmt cor.); Stout, Our Special
Issue System, 36 TEX. L. REy. 44 (1957); Green, Special Issues, 14 TEX. B.J. 521 (1951); see
3 R. McDoNALD, Txas CIvtt PRACTICE IN DISTRICT AND COUNTY COURTS § 12.02 (rev. 1983).
In Page v. St. Louis Southwestern Ry. Co., 349 F.2d 820 (5th Cir. 1965), Chief Judge John
R. Brown opined:

All of these collateral devices so dear to the heart of Texas bred and Texas trained
lawyers immersed in its complex system of special issue submission ... leads only
to confusion and a proliferation of metaphysical terms scarcely understandable to
the most astute scholar.

Id. at 826-27.
232. Tex. H.B. 556, 99th Leg. (1971).
233. Tex. R. Civ. P. 277 (Vernon 1973); Pope & Lowerre, Revised Rule 277-A Better

Special Verdict System for Texas, 578 Sw. L.J. 577 (1973) [hereinafter Pope & Lowerre].
234. Mobil Chemical Co. v. Bell, 517 S.W.2d 245, 256 (Tex. 1975).
235. 680 S.W.2d 798 (Tex. 1984).
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again ineffective.... Since that time, broad issues have been
repeatedly approved by this court as the correct method for jury
submission.
... judicial history teaches that broad issues and accepted defi-
nitions suffice and that a workable jury system demands strict
adherence to simplicity in jury charges. 236

There is no doubt that broad-form issues are somewhat controversial,
as even the supreme court has struggled with the speed and effect
of the movement toward "global" issues. 237 The new rules make

broad-form issues the dominant species of submission in the coming
years.

New rule 277 requires the submission of "broad-form" ques-
tions, but omits a definition of that term. 238 Broad form issues
typically combine several elements of a ground of recovery or defense
into one question. 239 For example, one submission may inquire into
both negligence and proximate cause, 240 and could possibly submit

damages along with those elements. 241
The new rules require broad-form questions whenever "feasible"

and restrict trial courts' discretion in deciding whether to use special
issues . 242 The only time that special issues are permissible is when it

is infeasible to submit broad-form questions.4 3 The text of the rule
provides no clear indication of what circumstances would prevent a
broad-form submission. A preliminary draft of the new rule would

236. Id. at 801.
237. See Island Recreational Dev. Corp. v. Republic of Texas Sav. Ass'n, 710 S.W.2d 551

(Tex. 1986).
238. TEx. R. Cirv. P. 277; R. McDONALD, TEXAS Civa PRACTICE IN DISTRICT AND COUNTY

COURTS § 12.02 (rev. 1983); Green, Blindfolding the'Jury, 33 TEX: L. REv. 274 (1955); see R.
NEInAND, PATTERN JURY INSTRUCTIONS: A CRrrCAL LOOK AT A MODERN MOVEMENT TO IMPROVE
THE JURY SYSTEM (1979).

239. Lemos v. Montez, 680 S.W.2d 798 (Tex. 1984); Members Mut. Ins. Co. v. Muckelroy,
523 S.W.2d 77 (Tex. Civ. App.-Houston [1st Dist.] 1975, writ ref'd n.r.e.).

240. Lemos, 680 S.W.2d at 799; Scott v. Atchison, Topeka & Santa Fe Ry. Co., 572
S.W.2d 273 (Tex. 1978).

241. Hernandez v. Montgomery Ward & Co., 652 S.W.2d 923, 928 (Tex. 1983) (Kilgarlin,
J., dissenting). The Hon. John M. Marshall (Judge of the 14th District Court of Dallas
County, Texas) has submitted the following broad issue: "What percentage of the negligence,
if any, that you find proximately caused the occurrence in question, if any, do you find should
be attributed to each of the parties, if any?" The question then goes on to provide blanks
for the percentages found.

242. TEX. R. Crv. P. 277; Burk Royalty Co. v. Walls, 616 S.W.2d 911, 924 (Tex. 1981);
DeAnda v. Home Ins. Co., 618 S.W.2d 529, 534 (Tex. 1980).

243. Id.
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have allowed special issues for "good cause," or when required by
substantive law. 2" Studying the transcription of the rules committee
meeting concerning the adopted phrase confirms that separate issues
are permissible only when required by statute or case law. 245 Examples
may include workers' compensation suits, 24 premises liability cases, 247

and suits under the new Comparative Responsibility provision of the
Civil Practice and Remedies Code.2"

Like its predecessor, new rule 277 requires the submission of
instructions and definitions which are proper to enable the jury to
reach a verdict. 249 While the rule no longer refers to "explanatory"
instructions, the altered wording should have little effect. The basic
purpose of definitions and instructions in any given charge is to
clarify and explain matters to the jury.250 Terms with unusual or
legal meanings, and those containing complicated concepts, should
be made clear to the jury.2 5 1 The physical placement of instructions
is not addressed by the new rule, but case law generally requires
instructions and definitions to be placed before the questions. 22 The

244. Tex. R. Civ. P. 277 (tent. draft, May 12, 1986).
245. Transcript of Texas Supreme Court Advisory Committee Minutes, Sept. 12, 1986,

Vol. I, at 116-18.
246. For a full discussion of the specialized submissions in workers' compensation charges,

see 2 STATE BAR OF TEXAS, TEXAS PATTERN JuRY CHARGES (1982).
247. Liability for injuries occurring while on another's premises depends upon a factual

determination of the injured party's status or classification. Renfro Drug Co. v. Lewis, 149
Tex. 507, 235 S.W.2d 609 (1950); Buchholz v. Steitz, 463 S.W.2d 451 (Tex. Civ. App.-Dallas
1971, writ refd n.r.e.); TEx. Civ. PRAc*. & REM. CODE ANN. §§ 75.001-75.003 (Vernon 1987).
These classifications exist despite calls for their abandonment, Nixon v. Mr. Property Man-
agement Co., 690 S.W.2d 546, 551 (Tex. 1985) (Kilgarlin, J., concurring), and require the
jury to first determine the plaintiff's status on the premises and then determine whether there
has been a breach of the applicable duty.

248. TEx. Civ. PRAc. & REM. CODE ANN. § 33.016 (Vernon Supp. 1988) appears to require
a separate submission to determine responsibility between defendants.

249. See Tex. R. Civ. P. 277 (Vernon 1976); Durbin v. American Mfg. Co. of Texas, 643
S.W.2d 239, 241 (Tex. App.-El Paso 1982, writ ref'd n.r.e.); King v. Heirs & Beneficiaries
of Watkins, 624 S.W.2d 252, 258 (Tex. App.-Tyler 1981, writ ref'd n.r.e.); First State Bank
& Trust Co. v. George, 519 S.W.2d 198, 207 (Tex. Civ. App.-Corpus Christi 1974, writ ref'd
n.r.e.).

250. Scott v. Houston Indep. School Dist., 641 S.W.2d 255, 258 (Tex. App.-Houston
[14th Dist.] 1982, writ ref'd n.r.e.); Rendon v. Texas Employers' Ins. Ass'n, 599 S.W.2d 890,
896 (Tex. Civ. App.-Amarillo 1980, writ ref'd n.r.e.); Union Oil Co. v. Richard, 536 S.W.2d
955, 958 (Tex. Civ. App.-Beaumont 1975, writ ref'd n.r.e.).

251. Scott, 641 S.W.2d 255 (Tex. App.-Houston [14th Dist.] 1982, writ ref'd n.r.e.);
Rendon, 599 S.W.2d 890 (Tex. Civ. App.-Amarillo 1980, writ ref'd n.r.e.).

252. Woods v. Crane Carrier Co., 693 S.W.2d 377 (Tex. 1985); Badger v. Symon, 661
S.W.2d 163 (Tex. App.-Houston [ist Dist.) 1983, writ ref'd n.r.e.).
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purpose of the rule is to simplify the jury's task, and new rule 277
does not alter that goal.

There is still no clear understanding of what "proper" instruc-
tions and definitions are required. Court analysis is somewhat cir-
cular, and a distillation of the relevant cases reveals that a "proper"
instruction or definition is one which is supported by the evidence,
placed near the relevant issues, not a misstatement of the law, and
helpful to the jury. 3 The amendments do not reduce the trial court's
discretion in giving instructions or definitions. 2 4

Rule 277 confines inferential rebuttal issues to the instructions
and definitions portion of the charge. Those issues which negate a
plaintiff's cause of action are no longer submitted as questions. 25 A
better approach may be to eliminate inferential rebuttal issues alto-
gether. Instructing the jury concerning a particular defensive theory
is undoubtedly a comment on the weight of the evidence, as it cues
the jury that the plaintiff must lose if the defendant's version of the
events is correct. Since both case law and the rules prohibit direct
comments on the weight of the evidence, 25 6 it is somewhat paradoxical
to allow instructions highlighting one side's story.

Rule 278 now contains what was formally the first paragraph
of old rule 279. The only significant addition in the text of the rule
is the explicit requirement that desired instructions and definitions
be raised by written pleadings and be supported by the evidence. 2

1
7

This requirement resolves the conflict between the courts of appeals
concerning the need for instructions and definitions to be supported
by pleadings.

2 8

253. Gulf Coast State Bank v. Emenhiser, 562 S.W.2d 449 (Tex. 1978); Line Enters. v.
Hooks & Matteson Enters., Inc., 659 S.W.2d 113 (Tex. App.-Amarillo 1983, no writ); Gray
v. West, 608 S.W.2d 771 (Tex. Civ. App.-Amarillo 1980, writ ref'd n.r.e.).

254. Island Recreational Dev. Corp. v. Republic of Texas Say. Ass'n, 710 S.W.2d 551
(Tex. 1986); Texaco, Inc. v. Pennzoil, 729 S.W.2d 768 (Tex. App.-Houston [1st Dist.] 1987,
writ ref'd n.r.e.).

255. This is consistent with prior development in this area. Lemos v. Montez, 680 S.W.2d
798 (Tex. 1984); Select Ins. Co. v. Boucher, 561 S.W.2d 474 (Tex. 1978).

256. Lemos, 680 S.W.2d at 801; Acord v. General Motors Corp., 669 S.W.2d 111 (Tex.
1984); Gulf Coast State Bank v. Emenhiser, 562 S.W.2d 449 (Tex. 1978).

257. Compare TEx. R. Crv. P. 278 with Tex. R. Civ. P. 279 (Vernon 1977).
258. Compare Erickson v. Deayala, 627 S.W.2d 475 (Tex. App.-Corpus Christi 1981, no

writ) and Missouri Pac. R.R. Co. v. United Transports, Inc., 518 S.W.2d 904 (Tex. Civ.
App.-Houston list Dist.] 1975, writ ref'd n.r.e.) holding that pleadings are not necessary in
order to have instructions and definitions given, with Director, State Employees Workers'

19881
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On a less consequential note, the rule no longer requires "con-
trolling" questions to be submitted, a change which should have little
substantive effect.2 5 9 In another minor change, the rule guarantees
that trial courts shall not be reversed because of the failure to submit
various and different shades of the same issue, but has eliminated
the predicate requiring the charge to be "fairly submitted.'' 2

New rule 279 explains that grounds of recovery or defense
consisting of more than one element must have all of those necessary
elements submitted to the jury36' Anything less results in a waiver
of the right to have a jury decide the existence of that particular
element. 262 In order to support a "deemed finding" under the new
rule, there must be factually sufficient evidence of the omitted
element, a departure from the prior legal sufficiency standard. 2 13

Rule 279 has been clarified to point out that objections to both
the legal and factual sufficiency of the evidence supporting the
question's submission may be raised for the first time on appeal. 26 4

The other rules concerning submission265 are not significantly
altered by the new rules. Rule 272 has been changed to conform
with current practice requiring objections to be stated outside the
presence of the jury.26

Compensation Div. v. Bass, 703 S.W.2d 397 (Tex. App.-Beaumont 1986, no writ) and Charter
Oak Fire Ins. Co. v. Taylor, 658 S.W.2d 227 (Tex. App.-Houston list Dist.] 1983, no writ)
requiring such pleadings.

259. The term "controlling" is somewhat amorphous. 4 R. McDONALD, TEXAS CIvM
PRACTICE IN DISTRICT AND COUNTY CotRTS § 12.06.1 (rev. 1983).

260. Tax. R. Cirv. P. 278.
261. Id. 279; Jeter v. Associated Rack Corp., 607 S.W.2d 272, 276 (Tcx. Civ. App.-

Texarkana 1980, writ ref'd n.r.e.), cert. denied, 454 U.S. 965 (1981). The old rule referred to
omitted "issues" when it certainly meant omitted "elements." 4 R. McDoNALD, TEXAS CrvL
PRACTIcE IN DISTRICT AND COUNTY COURTS § 12.36.1, at 356 (rev. 1984).

262. 4 R. McDONALD, TEXAS CivW PRACTICE IN DISTRICT AND COUNTY COURTS § 12.06.1,
at 239 (rev. 1984).

263. Turner, Collie & Braden v. Brookhollow, Inc., 642 S.W.2d 160 (Tex. 1982); Miller
Seed Co. v. Pool, 508 S.W.2d 151 (Tex. Civ. App.-Amarillo 1974, writ ref'd n.r.e.). See
also City of Denton v. Page, 683 S.W.2d 180 (Tex. App-Fort Worth 1985), rev'd on other
grounds, 701 S.W.2d 831 (Tex. 1986).

264. TEx. R. Civ. P. 279. See also Calvert, "No Evidence" and "Insufficient Evidence"
Points of Error, 38 TEx. L. REv.. 361 (1960); Garwood, The Question of Insufficient Evidence
on Appeal, 30 TEX. L. REv. 803 (1952) (both discussing points of error on appeal).

265. See TEX. R. Cirv. P. 271-276.
266. Id. 272; Hernandez v. Montgomery Ward & Co., 652 S.W.2d 923 (Tex. 1983).
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E. Correction of Verdicts

The 1988 amendment to rule 295 clarifies the procedure for
correcting verdicts. "Informal" verdicts are eliminated.267 Any ad-
ditional instructions given to juries must be in writing, and delivered
in open court. 268 The comment refers to "complete, yet defective"
verdicts. 26 9 Ostensibly, these are verdicts which are sufficient to enable
the court to render a judgment, but may contain some surplusage. 270

Rules 316 and 317 are combined and now allow trial courts to
render nunc pro tunc orders upon notice and motion. 271 No substan-
tive changes are expected from this combination of rules.272

F. Judgments

Prior to 1988, rule 301 stated that the court could render
judgment non obstante veredicto (n.o.v.) when the jury's answers to
issues had no support in the evidence. 27 3 The language of the rule
now provides that judgment n.o.v. is allowed where the jury findings
on questions have no support in the evidence. 274 This change conforms
rule 301 with the amendments to rules 273 through 279 changing
jury "issues" to jury "questions." 2 75

G. Remittiturs

Rule 315, regarding remittiturs, has been slightly modified to
require that the remittitur be acknowledged. 276 Court clerks are no
longer required to attest to and seal the remittitur.

267. TEx. R. Crv. P. 295. It is not exactly clear what makes for an "informal" verdict.
See Valkenberg v. Ruby, 68 Tex. 139, 3 S.W. 746 (1887).

268. TEX. R. Civ. P. 295. Adding the explicit requirement that the instructions be delivered
in open court should eliminate any confusion in this area.

269. Id. (comment).
270. This will effect no significant change in Texas practice, as surplus answers are routinely

ignored. Texas & Pacific Ry. Co. v. Snider, 159 Tex. 380, 321 S.W.2d 280 (1959); Driver v.
Worth Constr. Co., 154 Tex. 66, 273 S.W.2d 603 (1954); Texas Imports v. Alday, 649 S.W.2d
730 (Tex. App.-Tyler 1983, writ ref'd n.r.e.).

271. See TEx. R. Civ. P. 316.
272. Note that rules 306a, 329, 329b have been changed to conform to these amendments.

Id. 306a, 329, 329b.
273. Tex. R. Civ. P. 301 (Vernon 1977).
274. TEX. R. Civ. P. 301.
275. See id. 273-279.
276. Id. 315.

1988]
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The rule does not affect the substance of the remittitur practice.
Under two recent supreme court decisions, the standard for ordering
reductions in jury awards has been dramatically altered. Pope v.
Moore277 declared that "factual sufficiency" is the only permissible
standard for remittiturs, and courts of appeals should order reduc-
tions only if the jury award is so against the great weight and
preponderance of the evidence as to be manifestly unjust.278 Larson
v. Cactus Utility Co.279 applied the same standard when reviewing
trial court remittitur, thus significantly restricting their use. 280 In this
connection, note that new rule 320 allows new trials when damage
awards are either too small or too great. 2

11

IV. MISCELLANEOUS RULES

A. Temporary Restraining Orders

The maximum length of the initial order has been extended from
ten to fourteen days under the 1988 amendment. 282 By its terms, the
order must expire within this period, and may only be extended upon
a showing of good cause or party consent. 28 3

B. Administrative Rules

The 1988 amendment requires that each court of appeals, ad-
ministrative judicial district, district court, county court, county court
at law, or probate court publicize proposed rules or amendments at
least thirty days before their effective date. Publication must be in
a manner reasonably calculated to inform attorneys who practice
before the promulgating court, 2

8
4 and the amendment requires that

approved local rules be available upon request. 285

277. 711 S.W.2d 622 (Tex. 1986).
278. Id. at 624.
279. 730 S.W.2d 640 (Tex. 1987).
280. Id. at 641.
281. See TEx. R. Civ. P. 320.
282. Id. 680.
283. Id. For a general discussion, see Shannon, Herring, & Dow, Temporary Restraining

Orders and Temporary Injunctions in Texas-A Ten- Year Survey, 1975 to 1985, 17 ST. MARY'S
L.J. 689 (1986).

284. TEx. R. CIv. P. 3a.
285. Id.
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C. Agreements to be in Writing

Prior to 1988, rule 11 stated that no agreement concerning a
pending suit would be enforceable unless it was in writing or made
in open court and entered of record. 2

1
6 The amendment provides that

rule 11 is now subject to modification by any other Rule of Civil
Procedure.

2
1
7

V. CONCLUSION

The new rules bring a number of changes to Texas trial practice,
the effects of which cannot be entirely foreseen. Only those who
daily practice with the new rules can accurately gauge their impact.
Certainly the 1988 rules are neither a cure-all nor a cataclysm.
Regardless of their effectiveness, however, Texas attorneys can predict
another set of rule changes in two years.

286. Tex. R. Civ. P. II (Vernon 1979).
287. TEX. R. Cirv. P. 11.
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