
PRISONERS' RIGHTS

by Edward F. Sherman*

Suits seeking injunctive relief or damages due to conditions in
local and county jails and state prison systems dominated the Fifth
Circuit's docket in the area of prisoners' rights. The circuit's deci-
sions, usually in the form of three-judge panel rulings rather than
en banc decisions, continued to reflect a narrowing of substantive
rights and available remedies, especially in individual cases. However,
where lower courts documented systemic violations of constitutional
rights, the circuit was often willing to uphold broad remedies and
continued court supervision and oversight.

I. DEPRIVATIONS OF CONSTUTUTIONAL RIGHTS

A. Protection from Physical Violence

Violence and sexual assaults by other inmates have been a
continual problem in those Texas jails plagued with overcrowding
and insufficient staffing. In Alberti v. Klevenhagen,I the Fifth Circuit
affirmed the findings of district court judge Bue that "[i]nmate
beatings and homosexual rapes and attacks are prevalent" in the
Harris County jails, that they were attributable to defects in physical
design and the manner of operation of the jails, and that there was
"a continuous pattern of deprivations which clearly reach constitu-
tional dimensions.' '2

Judge Hill, in an opinion joined by Judge Reavley and concurred
in by Judge Brown, carefully laid out the constitutional standards
involved. He noted "the cautionary principle that a federal court
should not, under the guise of enforcing constitutional standards,
assume the superintendence of jail administration." 3 Nevertheless, he
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eschewed the notion that this principle suggested "a 'hands-off'
approach to problems of jail administration." ' 4 "It is regrettable,"
he said, "that a federal court is still deeply involved in oversight of
the Harris County jails after these thirteen years of litigation," but
"[ilt is more regrettable that after thirteen years conditions in the
jails are still in contravention of constitutional standards." '5

The standard for judging the treatment of convicted inmates is
the eighth amendment to the United States Constitution.6 "Cruel and
unusual punishment results from 'depriv[ing] inmates of the minimal
civilized measure of life's necessities,' "I but this must be shown
from "the totality of conditions," and not merely separate practices
and conditions.8 The constitutional standard for treatment of pretrial
detainees is derived from the Due Process Clause of the fourteenth
amendment. 9 "Due process requires that a pretrial detainee not be
punished," 0 but "since incarceration necessarily imposes restrictions
on pretrial detainees, such restrictions are valid, absent an intent to
punish. ... ." Regarding the right to protection from injury at the
hands of fellow inmates, the court noted that it "need not dwell on
the differences in rights enjoyed by pre-trial detainees and convicted
persons"'' 2 as "the same conditions of violence and sexual abuse
which constitute cruel and unusual punishment may also render the
confinement of pretrial detainees punishment per se."' 3

The circuit court found that the evidence amply supported the
factual conclusions of the district court. 4 In Alberti, one inmate
testified that he was sexually assaulted while serving a misdemeanor
sentence involving misuse of a credit card.' 5 Another inmate, who
had been refused by his own homosexual lover, made sexual advances
toward the misdemeanant, hit him repeatedly over a two-hour period,

4. Id. (quoting Bell v. Wolfish, 441 U.S. 520, 562 (1979)).
5. Id. at 1230.
6. U.S. CONST. amend. VIII.
7. 790 F.2d at 1223 (quoting Rhodes v. Chapman, 452 U.S. 337, 347 (1984)).
8. Id. at 1224 (quoting Ruiz v. Estelle, 679 F.2d ill5, 1140 (5th Cir. 1982)).
9. U.S. CONST. amend. XIV.

10. 790 F.2d at 1224 (quoting Bell v. Wolfish, 441 U.S. 520, 535 n.16 (1979)).
11. Id. at 1224.
12. Id. (quoting Stokes v. Delcambre, 710 F.2d 1120, 1124 (5th Cir. 1983)).
13. Id.
14. Id. at 1225.
15. Id.
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and ultimately forced him to perform oral sex.' 6 The victim stated
that he "did not see a guard until two days later, when the aggressor
was pulled from the cell block for. raping another inmate.' ' 17

. There was testimony from another inmate that when he at-
tempted to call a deputy upon a fight breaking out between two
inmates, one of the inmates began to beat him and he was unable
to summon help for over an hour." The deputy, upon his arrival,
threatened him with disciplinary action, and he was later the target
of violence when an inmate attacked him while he slept.' 9

A female inmate testified that she witnessed an inmate's head
being beaten repeatedly against the cell bars by another inmate. 20

When the victim complained to a guard, she was allegedly told to
keep quiet. 2' While showering the following morning, the victim was
attacked by other inmates wielding razors and broken broomsticks. 22

The guard arrived fifteen or twenty minutes later, but did no more
than remove one of the aggressors. 23

In addition to such individual testimony, plaintiffs' experts es-
timated that over 1,200 acts of violence were reported by inmates
each year and that the actual number of sexual assaults was five to
six times greater. 24 The defendants argued that since the capacity of
the jail was over 4,000 and 60,000 passed through the jail annually,
the 1,200 reported acts did not indicate that violence was prevalent. 25

The court, however, found these statistics insufficient to find that
the district court erred, noting that other evidence indicated that
reported incidents were only "the tip of the iceberg." ' 26 Thus, it
concluded, as a matter of law, that "the level of violence and sexual
assault found to be existing in the Harris County jails constitute[d]
a violation of the Eighth Amendment. ' 27

16. Id.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
22. Id.
23. Id.
24. Id. at 1225-26.
25. Id. at 1226.
26. Id.
27. Id.
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The Fifth Circuit also upheld the district court's grant of broad
remedies. The district court ordered a detailed plan requiring: (1)
specific numbers of guards on duty on each floor for each shift,
with two guards in each quadrant so that one could enter inmate
sleeping areas while another acted as back-up and (2) that guards
"visit" inmate cells at least once per hour.28 The circuit court found
it had properly rejected competing staffing plans .29

The defendants had agreed to a court order requiring a one-to-
forty-five staffing ratio as mandated by the Minimum Jail Standards
issued by the Texas Commission on Jail Standards (the "Commis-
sion"), 30 but had never complied with it.31 After plaintiffs moved for
contempt, defendants persuaded the Commission to change the stan-
dards to allow the Commission to waive the ratio requirement upon
"approval of a total staffing plan that assures the safety and security
of inmates." 3 2 The Commission, in turn, approved a new Harris
County staffing plan that required over one hundred fewer guards. 33

The Fifth Circuit approved Judge Bue's finding that the "vague
catch-all provision" of the Commission's new rule did not insure
adequate staffing 34 and gave "no professional guidance whatsoever
on jail staffing standards."" The circuit court further concluded that
the defendants' staffing plan, approved by the Commission, "offered
no promise of being an effective remedy." ' 36 It also found the plan
to be "unworkable," as indicated by defendants' own expert wit-

28. Id. at 1227.
29. Id.
30. Texas Comm'n on Jail Standards, Minimum Jail Standards § 217.14 (1984) [hereinafter

"Minimum Jail Standards"].
31. 790 F.2d at 1227. Further litigation involving the Commission and the conduct of its

responsibilities is discussed infra at notes 177-240 and accompanying text.
32. 790 F.2d at 1227 (referring to Minimum Jail Standards, supra note 30, § 217.14.004.

Judge Bue cited the concerns of one participant, Sheriff Mike Davis of El Paso:
The rule change . . . is not a positive step forward. Indeed this rule change is a

giant leap backwards. I sincerely believe the only basis of this proposed rule change
is an attempt to protect Harris County officials from contempt proceedings .... I
cannot believe Judge Bue will be hoodwinked by this "slight of hand."

600 F. Supp. at 448 n.3.
33. 600 F. Supp. at 449.
34. Id.
35. 790 F.2d at 1227 (quoting 600 F. Supp. at 449).
36. Id. at 1227. Judge Bue had written: "While this Court is not prone routinely to

jettison summarily a considered course of action vigorously advocated by the defendant .Sherfff
and supported by the Texas Commission on Jail Standards, it is clearly apparent that they
were wrong." 600 F. Supp. at 459.
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ness.17 It would have provided adequate supervision only if significant
numbers of inmates were "racked out," or locked out of their cells
into a central area during much of the day, which evidence showed
would be "disruptive, counterproductive, and a poor substitute for
adequate numbers of personnel." 38

Regarding the lower court's requirement of hourly inspections,
the circuit court concluded that this "took only the minimum steps
required for an effective solution." 3 9 An electronic call-button system
already in existance was often inoperative, and, even when operative,
the intimidation of weaker inmates often prevented its use."° When
the system was used, guard response time "ranged from immediate
to forty-five minutes to no response at all." ' 4' The district court,
therefore, had properly concluded that there was no substitute for
frequent visual inspections.4 2

The Fifth Circuit also approved the appointment of the plaintiffs'
attorney as ombudsman to submit periodic reports to the court and
monitor jail conditions. 43 It rejected defendants' objections that this
dual role as advocate and ombudsman was improper, since his role
was more limited than that of court-appointed agents in other prison
litigation, such as the "special master" in the Ruiz case who was
given "quasijudicial" powers and was permitted to hold hearings
and find facts to be accepted by the court unless clearly erroneous."

Judge John Brown, concurring, expressed the concern that "the roles
of counsel and ombudsman are simply antithetical" and said that
"while it has resulted in no actual prejudice in this case, I would
strongly discourage such an appointment in the future. ' 45

B. Restriction to Cells ("Tight-Ceiling")

Green v. Ferrell" involved a challenge to the Adams County Jail
practice of "tight celling," that is, locking certain inmates in their

37. 790 F.2d at 1227.
38. Id. at 1227-28.
39. Id. at 1228.
40. Id.
41. Id.
42. Id.
43. Id. at 1229.
44. Id. at 1229-30.
45. Id. 1230-32 (Brown, J., concurring).
46. 801 F.2d 765 (5th Cir. Dec. 1986).
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individual cells for twenty-four hours a day without access to the
day room. Inmates normally were allowed access to the day room
from their individual cells for five hours a day.47 However, some
prisoners were "tight-celled" either for disciplinary or security rea-
sons.

The Fifth Circuit, in an opinion by Judge Thornberry, joined
by Judges Johnson and Williams, affirmed the magistrate's enjoining
of disciplinary, but not security, "tight-celling."4 When imposed for
disciplinary reasons, "tight-celling" had to comply with due process. 49

It went on to consider what process was due, noting that "the process
due may decrease as the severity of the punishment decreased." 50

Wolff v. McDonnelP1 required more rigorous procedures for impo-
sition of discipline, including the right to call witnesses and present
evidence. 2 Hewitt v. Helms 3 required lesser procedures-a nonad-
versarial proceeding with a written statement by the inmate -for
administrative segregation.54 The court found that the punishment
involved here-denial of normal access to the day room-was a lesser
penalty and, therefore, that the Hewitt procedures (which did not
afford a right to present witnesses or evidence other than the inmate's
own statement) could be used. 5 Just why five hours a day of
nonaccess is considered a lesser punishment was not explained, and
the court suggested no criteria for making this determination.

When "tight-celling" was imposed for security reasons, the
circuit court was unwilling to find constitutional protections. The
plaintiffs would have to demonstrate a liberty interest protected by
the fourteenth amendment.5 6 The court found that a liberty interest
does not arise from the due process clause itself because "tight-
ceiling" is "the sort of confinement that inmates should reasonably
anticipate receiving at some point in their incarceration. ' 57 The court
failed to discuss why a liberty interest could not arise if "tight-

47. Id. at 767.
48. Id.
49. Id.
50. Id. at 770 (quoting McCrae v. Hankins, 720 F.2d 863, 868 (5th Cir. 1983)).
51. 418 U.S. 539 (1974).
52. Id. at 560-71.
53. 459 U.S. 460 (1983).
54. Id. at 472-76.
55. 801 F.2d at 770.
56. Id. at 767.
57. Id. (quoting Hewitt v. Helms, 459 U.S. at 468).
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ceiling" was not essential for security,, as when security concerns
could have been met by less onerous confinement policies. Having
found no constitutional liberty interest, the court asked whether there
was a liberty interest entitlement under state law, as has been found
to result from court decisions and prison regulations in some states. 8

It concluded, however, that neither the state of Mississippi nor the
Adams County jail "ha[d] limited the discretion of the jail personnel
to 'tight cell' an individual for non-disciplinary reasons." 59

C. Number of Meals Per Day

The Green v. Ferrell decision also reviewed the magistrate's
order that the jail provide three meals per day, rather than two as
was the practice in the jail. The court reversed, on the ground that
experts for both sides "agreed that the menus were nutritionally
adequate in all areas except Vitamin D" and because the jail physician
testified that the inmates had suffered no medical problems caused
by an inadequate diet. 60

D. Access to Exercise

The Fifth Circuit, in Green v. Ferrell, also reviewed the magis-
trate's order that the jail provide "access to outdoor exercise or to
an indoor exercise facility at least one hour per day.' '61 The Fifth
Circuit reversed the order, citing Jones v. Diamond2 in which it had
affirmed by an equally divided court a lower court's refusal to
require a jail to provide exercise for prisoners. 63 Exercise require-
ments, the Fifth Circuit said in Ruiz v. Estelle,64 depend on such
factors as "the size of [the prisoner's] cell, the amount of time the
inmate spends locked in his cell each day, and the overall duration
of confinement. ' 6 The Green court found that each prisoner had a

58. 801 F.2d at 767-70; See, e.g., Hewitt v. Helms, 459 U.S. 460, 470 (1983); Gibbs v.
King, 779 F.2d 1040, 1044 (5th Cir.), cert. denied, - U.S. -, 106 S. Ct. 1975, 90 L.
Ed. 2d. 659 (1986); McCrae v. Hankins, 720 F.2d 863, 868 (5th Cir. 1983).

59. 801 F.2d at 770.
60. Id. at 770-71. Cf. Cunningham v. Jones, 567 F.2d 653 (6th Cir. 1977) (one meal a

day for inmate in solitary confinement may constitute cruel and unusual punishment).
61. 801 F.2d at 771.
62. 636 F.2d 1364 (5th Cir.), cert. dismissed, 453 U.S. 950 (1981).
63. 801 F.2d at 771 (citing Jones, 636 F.2d at 1376).
64. 679 F.2d 1115 (5th Cir. 1982), cert. denied, .460 U.S. 1042 (1983).
65. Id. at 1152.
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sixty-three square foot cell to himself and five hours per day in the
day room. 6 Again, it cited the jail physician's testimony of no
medical deficiencies related to lack of exercise. 67 The opinion failed
to address the case of persons "tight-celled" who had no access to
day rooms. Decisions in other circuits, by contrast, have required
access to exercise outside the cell for inmates in administrative
segregation 68 and for inmates confined to their cells for sixteen hours
a day. 69

E. Prohibition on Reading Materials

Strict prohibitions on inmates' access to reading materials, par-
ticularly magazines and newspapers, are still frequently imposed by
Texas jails, despite contrary court precedents. The Fifth Circuit dealt
with two such jails this term, rejecting the prohibitions in each case.

In Mann v. Smith,70 the plaintiff challenged the Midland County
Jail policy of forbidding inmates from receiving or possessing news-
papers and magazines as violative of his rights under the first and
fourteenth amendments. 7' The Fifth Circuit, in an opinion by Judge
Higginbotham, joined by Judge Gee and Senior District Judge Harvey,
found the policy carried no intent to punish, and thus the jail was
only required to show that it was a justifiable "regulatory restraint,"
that is, that it was "reasonably related to a legitimate governmental
objective" or an "incident of a legitimate nonpunitive governmental
objective." ' 72 The asserted justification was that the materials were
fire hazards and could be used to clog up the plumbing.73 The Fifth

66. 801 F.2d at 771.
67. Id. at 772.
68. French v. Owens, 777 F.2d 1250 (7th Cir. 1985), cert. denied, - U.S. - , 107

S. Ct. 77, 93 L. Ed. 2d 32 (1986) (order for 90 minutes of exercise not necessary where
inmates in administrative segregation were already receiving substantial exercise outside cells);
Ruiz v. Estelle, 679 F.2d 1115, 1150-51 (5th Cir. 1982), cert. denied, 460 U.S. 1042 (1983)
(upholding a remedial order for exercise of one hour per day for inmates in administrative
segregation).

69. Campbell v. Cauthron, 623 F.2d 503, 507 (8th Cir. 1980) (upholding remedial order
requiring opportunity for inmates confined in their cells for 16 or more hours per day to
obtain one hour of exercise per day outside their cells and not merely in a narrow corridor
between cells).

70. 796 F.2d 79 (5th Cir. Aug. 1986).
71. Id. at 81-82.
72. Id. at 82 (quoting Bell v. Wolfish, 441 U.S. 520, 538-39 (1979)).
73. Id. at 82.
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Circuit found this rationale "tenuous at best" since inmates were
permitted to have other paper material such as softcover books. 74

Nevertheless, it read Bell v. Wolfish 7" narrowly as "designed to root
out intentional punishment rather than self-serving inconsiderate-
ness," expressing doubt that the rule constituted unconstitutional
punishment.

76

The court did, however, strike down the policy under the first
amendment as an "exaggerated response" to the need to preserve
order and security.7 7 It found "[t]he patently underinclusive nature
of the regulation strongly suggests that it is indeed an exaggerated
response. ' 78 It rejected the defendants' arguments that access to
television in general-population cells provided an adequate substitute
for newspapers and magazines. The court noted that "the contents
of television are different from what one finds in the printed media"
and that "[a]lthough jail officials may find it inconvenient to give
inmates access to newspapers and magazines, the defendents have
not suggested how such access is inconsistent with any legitimate jail
function. ' 79 "We must apply the principle," it said, "that 'a prison
inmate retains those First Amendment rights that are not inconsistent
with his status as a prisoner or with the legitimate penological
objectives of the corrections system.' "80

Green v. Ferrell" also dealt with a policy prohibiting newspapers,
this one in the Adams County Jail. It found the case factually
indistinguishable from Mann v. Smith and noted that, "[i]f anything,
the Adams County rule is even more underinclusvive because it
prohibits newspapers but not magazines. '8 2

F. Access to the Courts-Legal Materials and Books

Many Texas county jails still fail to provide access to legal
materials despite the elaboration of a constitutional right to such

74. Id.
75. 441 U.S. 520 (1979).
76. 796 F.2d at 82.
77. Id.
78. Id.
79. Id. at 83.
80. Id. (quoting Pell v. Procunier, 417 U.S. 817, 822 (1974)).
81. 801 F.2d 765 (5th Cir. Oct. 1986).
82. Id. at 772.
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materials in the Fifth Circuit opinions of Cruz v. Hauck 3 and
Morrow v. HarwelP and the Supreme Court's decision in Bounds
v. Smith.8 5 The Minimum Standards of the Texas Commission on
Jail Standards do not address access to legal materials. Two Fifth
Circuit opinions dealt with access to legal materials, reaffirming the
constitutional protection but muddying the standards, particularly as
to proof of injury by inmates.

In Mann v. Smith,8 6 an inmate challenged the constitutional
adequacy of the Midland County Jail's "checkout" system for law
books8 7 The Fifth Circuit had previously found in Morrow v. Harwells
that a "checkout" system in which there was no jail law library, but
merely some legal materials available for checkout from a weekly
bookmobile and the public library (supplemented by paralegal assis-
tance from two law students working part-time under the supervision
of a practicing attorney) deprived inmates of their right to access to
the courts.8 9 Judge Higginbotham's opinion in Mann apparently
recognized that the Midland "checkout" system was similarly flawed,
but found that the plaintiff was not entitled to relief because of his
inability to demonstrate injury. 90

The opinion's analysis began with the thesis that although Bounds
v. Smith had held that prison authorities were required to provide
inmates "with adequate law libraries or adequate assistance from
persons trained in the law," 9' "it did not say that there [was] a
constitutional right to such assistance.''92 The court interpreted the
right of access to legal materials as an aspect of the constitutional
right of access to the courts, focusing especially on language in
Bounds that "our main concern here is 'protecting the ability of an
inmate to prepare a petition or complaint.' -93

83. 515 F.2d 322 (5th Cir. 1975), cert. denied, 424 U.S. 917 (1976).
84. 768 F.2d 619 (5th Cir. 1985). For a discussion of Morrow see Sherman, Prisoners'

Rights, Fifth Circuit Survey, 18 TEX. TECH L. REv. 655, 660 (1987).
85. 430 U.S. 817 (1977).
86. 796 F.2d 79 (5th Cir. Aug. 1986).
87. Id. at 83.
88. 768 F.2d 619 (5th Cir. 1985).
89. Id. at 623.
90. 796 F.2d at 83-84.
91. Id. at 83 (quoting Bounds v. Smith, 430 U.S. 817, 828 (1977)).
92. Id. at 83.
93. Id. (quoting Bounds, 430 U.S. at 828 & n.17).
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The opinion noted that the plaintiff had access to his appointed
attorney in his criminal case (although it found that the attorney had
refused assistance concerning his civil rights claim). 94 It stated in
dicta that "an inmate who has a lawyer and who wants to file a
civil rights complaint has the burden of requesting assistance from
that lawyer." 95 "This is not to say that the lawyer is compelled to
represent the inmate in the proposed civil rights action. It is only to
acknowledge that attorneys can often rather easily give inmates the
information that they need to proceed pro se." 96 This seems an
unnecessarily restrictive interpretation of Bounds, at least if applied
in all situations. Many valid civil rights claims have only been brought
to fruition by an inmate's own efforts in doing legal research. Even
if an appointed attorney is willing to provide some help, inmates
rarely have the assurance that they will be represented fully as to
civil rights claims. Allowing inmates some access to legal materials
provides an important check on, and supplement to, the access to
court provided by appointed attorneys.

The Mann opinion went on to find that, even though the plaintiff
had no help from his appointed lawyer, his "right-of-access argument
must be rejected." 97 Stressing language in Morrow that "right of
access includes the ability to file a legally sufficient claim,'"'9 it
concluded that "Mann himself proved in an irrefutable manner that
he was able to file a legally sufficient complaint: by doing so." 99

The only authority cited for this proposition was a Third Circuit
opinion, Hudson v. Robinson.""' Hudson did indicate that actual
injury must be shown in order to make out a Bounds claim, but its
finding of no injury was based on very different facts than Mann.
In Hudson, the prison provided a full law library for the inmates'
use. 1' 1 The plaintiff objected only to its failure to provide free pens
and paper, not making notarial services available each weekday, only
being open five hours a day during afternoons and evenings, and
being too noisy. 1

0
2 The Third Circuit found that the only injury he

94. Id. at 84.
95. Id. at 83.
96. Id. at 83-84.
97. Id. at 84.
98. Id. (quoting Morrow v. Harwell, 768 F.2d 619, 623 (5th Cir. 1985)).
99. Id. at 84.

100. 678 F.2d 462, 466 & n.5 (3d Cir. 1982).
101. Id. at 464.
102. Id. at 464-65.
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could show was being required on one occasion to wait ten days to
have a document notarized, which had no adverse legal consequence
on him, and thus was an insufficient injury to make out a claim. 03

Other cases that have found no injury in Bounds situations have
involved only minor or temporary denials of access to legal materials.
In Cookish v. Cunningham,1°4 no injury was found as a result of
unavailability of the law library during a two-week quarantine pe-
riod. 05 Similarly, no injury was found in Magee v. Waters'06 where
there was a limitation of access to one hour a week in a jail library
with limited law books as to a temporary inmate who was awaiting
transfer and had no specific problem he wished to research.1°7 The
situation in Mann, where the jail had no law library at all and only
limited "checkout" opportunities which prevented the plaintiff from
getting needed legal materials while in the actual preparation of a
civil rights complaint as to which he had no lawyer, is quite different
from these cases and Hudson.

The fact that Mann was able to file his suit would not seem to
prove "in an irrefutable manner" that he had access to the courts.
Bounds said that access must be "adequate, effective and meaning-
ful." ' 8 The Fifth Circuit opinion rejected Mann's argument that he
might have been able to obtain a temporary restraining order if he
had been provided adequate legal assistance, saying that Bounds did
not require "legal assistance equivalent to the provision of a law-
yer."' 9 But effective access to the courts surely means more than
just filing a complaint. In Mann's case, the district court found his
claim was inadequate because he had not been deprived of any
federally-protected right. One can only speculate as to whether, had
he had adequate access to legal materials, he might have been able
to structure his suit differently or conduct his discovery in a manner
that would have led to success. Thus, the "no injury" rationale of
Mann, properly applied, should not be used as an excuse by Texas
jails to avoid providing access to legal materials.

103. Id. at 466.
104. 787 F.2d I (1st Cir. 1986).
105. Id. at 5.
106. 810 F.2d 451 (4th Cir. 1987).
107. Id. at 452-53.
108. 430 U.S. 817, 822 (1977).
109. 796 F.2d at 84.

[Vol. 19:797



PRISONERS' RIGHTS

G. Religious Dietary Requests

In Udey v. Kastner,"0 the inmate plaintiff requested that he be
provided with a diet consistent with his religious beliefs, that is,
primarily organically grown produce washed in distilled water.", The
Fifth Circuit, in a per curiam opinion by a panel consisting of Judges
Goldberg, Williams, and Davis, affirmed the district court's decision
that the prison was not required to meet his request." 2 The district
court found that the request would be unduly burdensome, costing
$5.00 a day, or $15,000 a year; create security problems through the
possibility of a black market in specialty foods; cause administrative
problems as to procurement, storage, and preparation; and disrupt
order and discipline because of the likely proliferation of similar
demands by others." 3 The Fifth Circuit expressed hesitation "to
adopt the district court's conclusions of law that the alleged cost,
security, and administrative difficulties that might result from pro-
viding one person with his dietary needs constitute a good reason or
an undue burden."" 4 It noted that "inadequate resources can never
be an adequate justification for depriving any person of his consti-
tutional rights."" 5 It affirmed, however, on the rationale that pro-
liferation of similar demands and "the concomitant need to meet
multiple distinct dietary requirements, might create undue cost and
administrative burdens." ", 6

H. Search and Questioning of Inmate in Medical Emergency

In United States v. Borchardt,"17 an inmate convicted of posses-
sion of heroin at a federal correctional facility claimed that the lower
court should have excluded from evidence statements he made to a
nurse and packets of heroin which he vomited after being given an
emetic." 8 Finding him unconscious on the floor of his cell, his cell
mate summoned a guard who took the inmate to the prison infirmary

110. 805 F.2d 1218 (5th Cir. Dec. 1986).
111. Id. at 1219.
112. Id. at 1221.
113. Id. at 1219-20.
114. Id. at 1220.
115. Id. (quoting Smith v. Sullivan, 553 F.2d 373, 378 (1977)).
116. Id. at 1221.
117. 809 F.2d 1115 (5th Cir. Feb. 1987).
118. Id. at 1116.
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and then to a hospital." 9 Plaintiff indicated to a nurse at the hospital
that he might have ingested heroin and, after administration of an
emetic, he vomited eleven bags of heroin. 20 The Fifth Circuit held
that "[t]he fourth amendment does not bar warrantless intrusions
where government officials reasonably believe the intrusion is nec-
essary to deal with a life-threatening emergency.'' It also rejected
his claim concerning incriminating statements made to the nurse,
finding that Miranda does not apply to "questioning conducted by
medical professionals solely for the purpose of providing treat-
ment."1 22

II. SUITS AGAINST JAIL OFFICIALS

A. Negligence Insufficient for Section 1983 Action

In its 1981 decision, Parratt v. Taylor,2
1 the Supreme Court did

not permit a suit for damages under section 1983 of title 42 of the
United States Code for negligent loss of an inmate's property by
prison officials. 24 However, in the 1986 decisions of Daniels v.
Williams 25 and Davidson v. Cannon, 26 the Court reversed that
portion of Parratt that held that negligence will support a claim
under section 1983. The severe impact of those decisions on the
availability of legal relief for deprivation of inmates' constitutional
rights can be seen in two Fifth Circuit decisions this term.

In Bowie v. Procunier,2 1 the Fifth Circuit, in a per curiam
decision by Judges Gee, Rubin, and Jolly, upheld the dismissal of a
suit by a Texas prison inmate whose eye was put out while he was
chopping wood without adequate safety equipment.12

' It found no
deprivation of due process because the complaint essentially alleged

119. Id.
120. Id. at 1117.
121. Id.
122. Id. at 1118.
123. 451 U.S. 527 (1981).
124. Id. at 544.
125. 474 U.S. 327 (1986).
126. 474 U.S. 344 (1986). See Sherman, Prisoners' Rights, Fifth Circuit Survey, 18 TEX.

TECH L. REv. 655, 658-59 (1987).
127. 808 F.2d 1142 (5th Cir. Feb. 1987).
128. Id. at 1143.
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negligence on the part of prison officials. 129 The court cited Daniels
for the proposition that "the Due Process Clause is simply not
implicated by a negligent act of an official causing unintended loss
of or injury to life, liberty, or property."' 130 It also found no
deprivation of equal protection because there was no claim of invid-
ious discriminatory purpose,' 3 ' and no imposition of cruel and unu-
sual punishment because there was no claim of "deliberate
indifference" to serious illness or injury. 3 2

Ortega v. Rowe'33 was a section 1983 action for damages brought
by illegal aliens held in a city jail by the Immigration and Natural-
ization Service. They alleged the deprivation of their constitutional
rights because of the "squalid" conditions in the jail, including trash-
filled cells and showers and the absence of mattresses, blankets,
towels, and soap. 3 4 Judge Gee, in an opinion joined by Judges Politz
and Garwood, found that a federal statute that allowed agreements
to house illegal aliens in local jails 35 did not itself provide them a
private cause of action. 3 6

The opinion then proceeded to find that the suit was essentially
one for negligent conditions and, regarding the federal officials, for
unreasonably neglecting to establish proper guidelines for conditions
of jails in which federal prisoners were housed. 37 After Daniels and
Davidson, it said, the eighth amendment standard in Bell v. Wolfish'
that focused on the purpose of the jails' conditions to decide whether
there was unconstitutional punishment 3 9 was essentially "surplusage"
in cases involving conditions arising from negligence.' 40 "Only if the
evidence suggests that the appellees knew of the jails' conditions or
intended to force the detainees to endure such conditions," it said,
"would a Bell analysis retain vitality.' ' 4' The court ruled that the

129. Id.
130. Id. (quoting Daniels v. Williams, 474 U.S. 327, 328 (1986) (emphasis by Court)).
131. Id. (citing Arlington Heights v. Metro Housing Dev. Corp., 429 U.S. 252 (1977)).
132. Id. (citing Estelle v. Gamble, 429 U.S. 97 (1976)).
133. 796 F.2d 765 (5th Cir. Aug. 1986), cert. denied, -_ U.S. , 107 S. Ct. 1887,

95 L. Ed. 2d 495 (1987).
134. Id. at 766.
135. 18 U.S.C. §§ 4002, 4042 (1982).
136. 796 F.2d at 767.
137. Id. at 768.
138. 441 U.S. 520 (1979).
139. Id. at 535-37.
140. 796 F.2d at 768.
141. Id.
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district court's finding that the officials lacked any intent to punish
the detainees was supported by evidence in the record and affirmed
the judgment for the defendants. 42

B. Qualified Immunity of Prison Officials

Qualified immunity provides a potent defense for prison officials,
both in substantive and procedural terms. Likewise, such immunity
poses an increasingly insurmountable barrier for inmates seeking
damages for deprivation of constitutional rights. In its 1982 decision,
Harlow v. Fitzgerald,14 the Supreme Court held that qualified im-
munity shields state officials from liability unless their conduct vio-
lates "clearly established statutory or constitutional rights of which
a reasonable person would have known."' 44 That defense was en-
hanced by extending a special procedural right to officials-the right
to an immediate appeal if the trial court refuses a motion to dismiss
on the ground of qualified immunity. 45 Helton v. Clements'46 quoted
the Supreme Court which had earlier held that "an order which
declines or refuses to rule on motion to dismiss on the basis of a
claim of immunity 'is an appealable final decision' within the meaning
of 28 U.S.C. § 1291 notwithstanding the absence of a final judg-
ment.' ' 47 The extreme difficulty an inmate faces in getting over these
barriers can be seen in two Fifth Circuit opinions which embraced a
strict view of the immunity doctrine.

In Jacquez v. Procunier,4 8 the Fifth Circuit, in a decision by
Judge Reavley, joined by Judges Johnson and Davis, reversed the
district court's refusal to dismiss a suit on the basis of qualified
immunity. The suit was brought by the estate of an inmate who was
murdered by fellow prisoners. 49 It alleged that the death resulted
from a pattern of conduct by prison guards and inmates of which
the defendants knew but did nothing to prevent.1'0

142. Id. at 768-69.
143. 457 U.S. 800 (1982).
144. Id. at 818.
145. Mitchell v. Forsythe, 472 U.S. 511 (1985).
146. 787 F.2d 1016 (5th Cir. Apr. 1986).
147. Id. at 1017 (quoting Mitchell, 472 U.S. at 530).
148. 801 F.2d 789 (5th Cir. Oct. 1986).
149. Id. at 790.
150. Id.
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The Fifth Circuit found that, "[s]tripped of its conclusory alle-
gations and the technical buzz words liberally sprinkled throughout,
the plaintiff's pleadings allege, at best, a negligence action."' 5 ' Under
Daniels and Davidson, the court found that the complaint was
insufficient. 52 Moreover, the court applied especially strict specificity
pleading requirements because of the defense of qualified immunity:

Once a complaint against a defendant state [office] adequately
raises the likely issue of immunity-qualified or absolute-the
district court should on its own require of the plaintiff a detailed
complaint alleging with particularity all material facts on which
he contends he will establish his right to recovery, which will
include detailed facts supporting the contention that the pleading
of immunity can be sustained. 53

The Fifth Circuit refused to remand the case to allow repleading,
stating that this "would do nothing but prolong the inevitable, and
would only subject the defendants to exactly those hardships the
immunity doctrine is supposed to relieve.' ' 5 4

Gagne v. City of Galveston 55 was an action brought by the
estate of an individual who hanged himself in a city jail after being
booked for public intoxication. Although there was a police depart-
ment regulation requiring that belts be removed from prisoners during
booking, the defendant officer failed to do so and undertook no
investigation that might have uncovered the prisoner's suicidal ten-
dencies.1 6 The Fifth Circuit, in an opinion by Judge Higginbotham,
joined by Judge Johnson, reversed the district court's denial of
defendant's motion to dismiss on the ground of qualified immunity. 57

It rejected the plaintiff's argument that the defendant was not entitled
to qualified immunity because he was not engaged in a "discretionary
act," there being an unambiguous police regulation requiring that
belts be removed from prisoners.'58 Citing Davis v. Scherer,'59 the
court said that "if an official is required to exercise his judgment,

151. Id. at 792.
152. Id. at 793.
153. Id. at 792 (quoting Elliott v. Perez, 751 F.2d 1472, 1482 (5th Cir. 1985)).
154. 801 F.2d at 793.
155. 805 F.2d 558 (5th Cir. Dec. 1986), cert. denied, - U.S. - , 107 S. Ct. 3266, 97

L. Ed. 2d 764 (1987).
156. Id. at 559.
157. Id. at 560.
158. Id.
159. 468 U.S. 183 (1984).
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even if rarely or to a small degree," his act is discretionary, rather
than ministerial. 16 It further focused on language in Davis that even
a breach of a ministerial duty "would forfeit official immunity only
if that breach itself gave rise to the ... cause of action for damages
... [so that the plaintiff] is entitled to damages simply because the

regulation was violated."1 61

Having found that the officer was entitled to invoke the qualified
immunity defense, the opinion found that the standard in Harlow v.
Fitzgerald'62 -that immunity is only lost if it violates clearly estab-
lished statutory or constitutional rights of which a reasonable person
would have known-was not met. 63 It found no cases suggesting
that "a constitutional duty to protect prisoners from self-destructive
behavior was clearly established at the time Gagne was arrested" and
that "the possible existence and scope of such a duty has only very
recently begun to attract attention in this circuit.'" 64

Judge Wisdom dissented on the ground that the regulation
requiring removal of belts was common in police departments, stem-
ming from the recognition that "detainees and other prisoners have
suicidal tendencies and must be protected against themselves."'' 65 He
conceded that Davis had held that "officials . . .do not lose their
immunity because their conduct violates some statutory or adminis-
trative provisions,"' 66 but noted that Davis involved termination of
employment in violation of a highway patrol regulation and not
"something as fundamental to jail supervision and the protection of
life as the universal practice of removing a detainee's belt.",' 67 Thus,
he found the "violation of the unambiguous, mandatory rule of
removing a detainee's belt amounted to callous indifference to life."161
He concluded that section 1983 was not intended by Congress to
permit the result the majority reached in this case:

If this decision stands, it means that no matter how egre-
giously a police officer ignores or defies a clear, no-exceptions

160. 805 F.2d at 560 (citing Davis v. Scherer, 468 U.S. 183, 196 n.14).
161. Id. at 560.
162. 457 U.S. 800, 818 (1982).
163. 805 F.2d at 560.
164. Id.
165. 805 F.2d at 560, 561 (Wisdom, J., dissenting).
166. Id. at 561 (citing Davis v. Scherer, 468 U.S. 183, 194 (1984)).
167. Id.
168. Id.

[Vol. 19:797



PRISONERS' RIGHTS

rule, this Court of Appeals will shield him. No matter how
negligent, no matter how callously indifferent to proper police
conduct a police officer's omissions or commissions may be, this
Court will protect him by uttering the magical word "discretion-
ary' 169

C. Municipal Liability

In Mairena v. Foti,170 a plaintiff, who was erroneously arrested
and incarcerated for twenty-three days on a material-witness warrant,
sued under section 1983 for damages against the sheriff, clerk of the
court, and district attorney.1 71 Because a settlement was reached with
the clerk and the sheriff, only the district attorney appealed the
judgment entered against him in his official capacity after a jury
trial. 72 The Fifth Circuit, in an opinion by Judge Jolly, joined by
Judge Hill and dissented to, without opinion, by Judge Garwood,
rejected the argument that the parish district attorney's office could
not be held liable because plaintiff had not shown his wrongful
incarceration was the result of a custom or policy of the office, 73 as
required by Monell v. Department of Social Services.74 Applying the
standard for review of factual findings set out in Boeing Co. v.
Shipman,171 the court found there was a reasonable basis for the jury
to have found that: (1) there was no procedure designed to prevent
Mairena's arrest and incarceration; (2) there was a need for such a
procedure; (3) failure to establish such a procedure was deliberate or
the result of callous indifference; (4) Mairena was arrested as a
material witness in connection with a criminal matter that was already
concluded; and (5) the district attorney either participated in the
failure to establish procedures or failure to promulgate them was
causally connected to a breach of duty imposed on him by state or
local law. 176

169. Id.
170. 816 F.2d 1061 (5th Cir. May 1987), petition for cert. filed sub noma. Connick v. Mairena,

56 U.S.L.W. 3322 (U.S. Oct. 9, 1987) (No. 87-592).
171. Id. at 1063.
172. Id.
173. Id. at 1064.
174. 436 U.S. 658, 690-92 (1978).
175. 411 F.2d 365, 374 (5th Cir. 1969) (en banc) ("evidence of such quality and weight.that

reasonable and fair-minded men in the exercise of impartial judgment might reach different
conclusions").

176. 816 F.2d at 1065.
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D. Supervisory Liability-Responsibility of State Jail Commission

Bush v. Viterna 77 ended an eight-year litigative effort to require
the Texas Commission on Jail Standards (the "Commission") to
take enforcement action against county jails not in compliance with
its standards and to promulgate standards consistent with the United
States Constitution. 178 The district court had previously certified a
class action against the Commission on behalf of all inmates incar-
cerated in Texas county jails.1 79 The suit challenged the standards
adopted by the Commission, its inspection procedures, its practice
of granting variances to county jails, and its enforcement practices. 80

The Commission moved to dismiss on the ground that its alleged
breach of duties was based upon state law that did not give rise to
a cause of action under section 1983 for deprivation of a federal
constitutional right. 8" The lower court dismissed, and the Fifth
Circuit, in an opinion by Judge Higginbotham, joined by Judge Gee
and Senior District Judge Harvey, affirmed on the ground that "the
asserted claim is an illegitimate effort to seek federal enforcement of
state law.'" 82

In an attempt to resolve in a single suit the sufficiency of the
Commission's standards and enforcement policies as to all county
jails, the plaintiffs had originally sued a defendant class of individuals
and governmental bodies responsible for operating county jails not
in compliance with the Commission's standards or the Constitution.' 3

They amended, however, to sue only the Commission, alleging that
it had a duty to promulgate and enforce constitutional standards. 8 4

They claimed, under section 1983, that the Commission, by failing
to perform its duties, had "caused them to be subject[ed]" to the
deprivation of federal constitutional rights, namely violations of the

177. 795 F.2d 1203 (5th Cir. Aug. 1986). The author was a co-counsel for the plaintiffs in
this litigation.

178. This action originally commenced in 1978 with the filing of a prisoner's civil rights
action in federal district court. See Bush v. Viterna, 740 F.2d 350, 352 (5th Cir. 1984) (involving
the denial of the Texas Association of Counties' motion to intervene).

179. Id. at 354.
180. Id. at 353.
181. 795 F.2d at 1204.
182. Id.
183. 740 F.2d at 352.
184. Id. at 352-53.
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eighth and fourteenth amendments arising out of unconstitutional
jail conditions. 5

The plaintiffs' theory was based on "supervisory liability,"'18 6

relying especially on three Fifth Circuit cases that had permitted suit
under section 1983 for injunctive relief against state officials who
failed to carry out supervisory responsibilities imposed on them by
state law.8 7 A 1976 case, Sims v. Adams,' had found "supervisory
liability" when an official with supervisory responsibility "breache[d]
a duty imposed by state or local law and this breach cause[d]
plaintiff's constitutional injury."'8 9 The next year, in Miller v. Car-
son,' 90 the doctrine was applied to force the Secretary of the Florida
Department of Offender Rehabilitation to "adopt rules and regula-
tions prescribing standards for the operation of detention facilities"
across the state as required by Florida statute.' 9' The doctrine was
reaffirmed in Howard v. Fortenberry'92 which had found that regional
and parish health officials called "sanitarians"' 93 could be subjected
to supervisory liability in a section 1983 damage suit arising out of
the death of two parish jail inmates in a metal "hot box."' 9

The Bush opinion found that counties have the primary respon-
sibility for operating jails in Texas and that "[i]t appears from this
statutory scheme that while the legislature imposed upon the Com-
mission a duty to promulgate standards and investigate compliance,
it did not impose a legal obligation to enforce those, or any other,
standards."'' 95 Thus, the Fifth Circuit distinguished its three previous
"supervisory liability" cases-Sims, Howard, and Miller-on the
facts, finding that they involved a clear supervisory duty under state
law. 96 "The Texas Commission, by contrast, simply does not appear

185. Id.
186. 795 F.2d at 1204. "Supervisory liability" was asserted in an attempt to hold the

Commission liable for the constitutional wrongs because it had failed to correct or prevent
the wrongs.

187. Id.
188. 537 F.2d 829 (5th Cir. 1976).
189. Id. at 831.
190. 563 F.2d 757 (5th Cir. 1977).
191. Id. at 759.
192. 723 F.2d 1206 (5th Cir.), vacated in part, 728 F.2d 712 (5th Cir. 1984).
193. The "sanitarians" had an explicit state statutory duty to inspect the prison facilities

and order discontinuation of any sanitary code violations. Id. at 1213.
194. Id. at 1213-14.
195. 795 F.2d at 1205.
196. Id. at 1207-08.
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to have any state-imposed legal duty to correct jail violations or
noncompliance that it becomes aware of. ' ' 91

The plaintiffs argued that the statute imposed on the Commission
a supervisory duty to promulgate and enforce minimal constitutional
standards, as demonstrated by the evident purpose of the statute, 98

the legislative history,' 99 the understanding of state officials,20° and
prior Fifth Circuit opinions.201 The Fifth Circuit made no mention

197. Id. at 1208.
198. The statute that created the Jail Commission, TEx. REv. Clv. STAT. ANN. art 5115.1

(Vernon 1987), provides:
It is the policy of the State of Texas that all county jail facilities in the state

conform to certain minimum standards of construction, maintenance, and operation.
It is the purpose of the legislature by this Act to implement this policy by establishing
a commission on jail standards with the authority and responsibility to administer
the provisions of this Act and other laws relating to standards for county jails.

Id. § 1.
199. The Commission's Annual Report stated that it was created "in recognition of the

necessity for the State of Texas to regulate its counties' jails and thus prevent Federal Court
intrusion into state and local matters." Tex. Comm'n on Jail Stds., Annual Rpt. to the
Governor, Lt. Governor and Speaker of the House of Representatives of Texas, Jan. 31, 1979,
at 23. See also the testimony of Mr. Jim Greenwood (later the first Chairman of the
Commission), testifying on behalf of the Texas State Bar Association at hearings on the bill:

Senator: ... will this bill take any of the sheriff's authority away from him as
far as running the jails as he thinks fit?
Greenwood: To the extent that any law which calls for regulations promulgated by
someone other than the sheriff himself limits his authority to run the jail as he sees
fit, yes, of course, it will -just as the Constitution of the United States does.
Senator: This commission could walk into any jail and tell the sheriff how to run
the jail?
Greenwood: ... This bill is definitely designed to establish a commission which will
guarantee to the citizens of Texas that there will be standards for operating the jails
of Texas, and that these are to, perhaps, guarantee human rights to further the
dictates of a federal court, if that's what the commission feels [is] important.

Transcript quoted in Brief for Appellant at 9, Bush v. Viterna, 740 F.2d 350 (5th Cir. 1984)
(No. 83-1613).

200. Defendant Viterna, Executive Director of the Commission, testified on deposition that
he considered it the responsibility of the Commission to "insure that prisoners in Texas jails,
county jails, are treated according to their constitutional, that they maintain their constitutional
rights while in jail." Brief for Appellant at 21, Bush v. Viterna, 795 F.2d 1203 (5th Cir. Aug.
1986) (No. 85-1560). In reply to a letter from a county judge, Governor William P. Clements
wrote: "These [Jail Commission] standards were developed because of massive federal court
intervention into county jail affairs. They were written to provide minimum constitutional
incarceration at the least possible cost to the counties." Id.

201. See Bush v. Viterna, 740 F.2d 351, 353 n.6 (5th Cir. 1984) ("The Commission is given
the responsibility of enforcing its jail standards"); Taylor v. Sterret, 600 F.2d 1135, 1143-45
(5th Cir. 1979) ("Unlike the federal courts . . . [citation omitted] the Commission is charged
with supervising day-to-day administration and long term planning in Texas county jails").
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of this authority, instead basing its interpretation on a "plain mean-
ing" construction of the statute that emphasized that the word
"shall" was applied to the duty to promulgate standards and conduct
inspections while the word "may" was applied to the two specified
enforcement actions (i.e., prohibiting confinement of prisoners in a
particular jail and suing to enjoin violation of standards). 20 2

The Fifth Circuit did concede that "[it is conceivable that a
state court could interpret the statute to require the Commission to
exercise one of these two alternative enforcement powers," although
it found such an interpretation "far-fetched. "203 The Fifth Circuit
recognized that "if such a meaning is to be imposed on the statute,
it should be done by the Texas courts." 2 4 It declined, however, to
abstain under the doctrine of Railroad Commission v. Pullman,2 °0 as
urged originally by the defendants and ultimately by the plaintiffs, 2°6

stating that it thought "the meaning of the statute is sufficiently
clear that we ought to decide the federal questions that depend on
its interpretation." 207 Thus, the opinion leaves open the possibility
of an inmate's suit against the Commission in Texas courts which
would apparently not be bound under res judicata by the Fifth
Circuit's interpretation of the statute.

202. 795 F.2d at 1205.
203. Id. at 1205 n.l. The plaintiffs pointed to a section of the statute stating that "[tJhe

commission shall grant the county or sheriff a reasonable time, not to exceed one year after
a report of noncompliance, to comply with its rules and procedures and with state law." TEX.
REv. CIV. STAT. ANN. art. 5115.1, § tl(c) (Vernon 1987) (emphasis added). They argued that:

The defendants make much of the fact that §§ 11(d) and (f) contain the word
'may' before describing the two types of enforcement steps available to the Com-
mission. But this use of the word 'may' does not mean that the Commission has a
third option of taking no enforcement action. After the maximum one year to
comply is exceeded, the Commission must enforce its rules either by remedial order
through § 11(d) or by court action through § 11(f). This interpretation is consistent
with the purpose of the statute that 'all county jails in the state conform to certain
minimum standards.' § 5115.1, § I.

Reply Brief of Appellant at 6, Bush v. Viterna, 795 F.2d 1203 (5th Cir. Aug. 1986) (No.
85-1560).

204. 795 F.2d at 1205 n.l.
205. 312 U.S. 496, 501 (1941) (applying a "doctrine of abstention appropriate to our federal

system whereby the federal courts, 'exercising a wise discretion,' restrain their authority because
of 'scrupulous regard for the rightful independence of the state governments' and for the
smooth working of the federal judiciary").

206. 795 F.2d at 1205 n.l. Appellants' post-argument brief, dated June 30, 1986, stated that
a recent amendment to the Texas Constitution allows a federal court of appeals to certify
questions of Texas law to the Supreme Court of Texas. TEx. CoNsT. art. V, § 3-c.

207. 795 F.2d at 1205 n.l.
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The Fifth Circuit did recognize that "a state official's failure to
carry out his state-imposed duties can be a basis for a constitutional
claim if there is a causal nexus between the failure to act and the
constitutional wrong. 20 8 It saw the liability of a jailer who fails to
correct a constitutionally inadequate jail as such an example.2°9 It
found, however, that Texas law had left the primary responsibility
for operation of jails to the counties and that the causation language
of section 1983 could not be read broadly enough to impose "re-
sponsibility for constitutional violations in the Commission's alleged
failure to play the remedial role created for it by the legislature."' 1

It cited Rizzo v. Goode21' to argue that the Commission had even
less duty to remedy constitutional conditions in county jails. 21 2

As to the promulgation of minimum standards, the plaintiffs
claimed that the Commission had violated its duty by failing to
require compliance with such settled constitutional rights as the right
to access to legal materials, prohibition of racial discrimination, and
provision of medical care under the supervision of a doctor.213  The
Fifth Circuit, however, stated that there must be a "causal relation-
ship between the Commission's breach of a state-imposed duty and
any constitutional inadequacy of a particular county jail .... "

"Assuming, for now," it said, "both that the Commission has
breached its statutory duties and that some county jails are consti-
tutionally inadequate, the claimed causation is problematic. ' 215 The
Fifth Circuit found it "unclear how any failure of the Commission
to announce its own standards either causes or fails to halt any
violations by the counties of the United States Constitution. '2 1 6

The Fifth Circuit's view in Bush of the causal connection re-
quired for supervisory liability appears stricter than the position it
had taken in Howard v. Fortenberry.2 1 7 In Howard, it had found an

208. Id. at 1206.
209. Id.
210. Id.
211. 423 U.S. 362 (1976) (rejecting broad injunctive relief against a mayor and police

officials because there was no affirmative link between the limited incidents of police misconduct
pleaded and any policy showing official authorization or approval).

212. 795 F.2d at 1206-07.
213. Brief of Appellant at 3-4, Bush v. Viterna, 795 F.2d 1203 (5th Cir. Aug. 1986) (No.

85-1560).
214. 795 F.2d at 1205.
215. Id.
216. Id.
217. 723 F.2d 1206 (5th Cir.), vacated in part, 728 F.2d 712 (5th Cir. 1984).
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adequate causal connection by virtue of the fact that the state
"sanitarians" had both the duty and the authority to order discon-
tinuation of sanitary code violations and yet had failed to do so. 218

Howard found that "their failure to inspect thus has a clear causal
connection to the deaths .... ,,219 Bush distinguished Howard on the
ground that the Texas Jail Commission "does not appear to have
any state-imposed legal duty to correct jail violations or noncompli-
ance that it becomes aware of."' 220 But this ignored the fact that the
Commission clearly has a duty to promulgate minimum standards
and conduct inspections. Imposition of this duty would not seem to
serve the purpose expressed by the statute's sponsors (to reduce
federal court intervention in the operation of county jails) 22' unless
it had some relationship to constitutional minimal standards. The
court in Howard did not find it necessary that the state statute
specifically impose upon the "sanitarians" the duty to take action
to prevent constitutional violations; it was enough that they had the
duty and authority to make inspections and order compliance and
that the use of "hot boxes" fell within the ambit of their duties to
discover santitary code violations. 222 In contrast, Bush viewed the
Commission's obligation to inspect and promulgate standards as not
importing a duty to do anything to correct constitutional violations,
including insuring that the standards themselves are constitutional.

The plaintiffs in Bush also claimed that representations had
previously been made to federal courts that the Commission possessed
broad responsibilities in order to demonstrate that the state had an
adequate mechanism, without the need for federal court intervention,
for insuring constitutional jails.22 Thus, they suggested, the Com-
mission was being used as a shield by county jails to resist judicial
and political attempts to force them to remedy unconstitutional
conditions. 224 The court's opinion did not address this concern.

218. Id. at 1213.
219. Id.
220. 795 F.2d at 1208.
221. See supra note 199.
222. 723 F.2d at 1213.
223. Brief of Appellant at 16, (No. 85-1560) (citing Taylor v. Sterrett, 600 F.2d 1135, 1141-

45 (5th Cir. 1979) and Smith v. Sullivan, 611 F.2d 1039, 1045 n.ll (5th Cir. 1980), for the
proposition that the decision of the Texas legislature to assume a "strong state commitment
to improve conditions in Texas county jails" warranted the federal court's not continuing its
supervisory jurisdiction under pendent jurisdiction claims).

224. See infra text accompanying note 234, that in Balli v. Haynes, 804 F.2d 306 (5th Cir.
Nov. 1986), the county defendants used the defense that they were acting in accordance with
the Commission's standards to show that they had not violated the federal constitution).
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The Fifth Circuit opinion particularly emphasized issues of fed-
eralism. The lower court had found that the Supreme Court's 1984
decision in Pennhurst State School & Hospital v. Halderman225 (which
held that pendent state law claims in federal courts against state
officials are barred by the eleventh amendment) applied to this action
because the supervisory liability of the Commission was based on a
duty created by state law. 226 The plaintiffs, however, pointed out that
they were suing solely under section 1983 for deprivation of federal
constitutional rights and that reliance on state law for certain aspects
of a section 1983 claim does not transform an action into a state law
claim barred by Pennhurst.227 The Fifth Circuit recognized the in-
applicability of Pennhurst, noting that state law must often provide
the source for elements of a section 1983 cause of action as when
"it may be necessary to look to state law to determine such threshold
questions as whether the claimant in fact had a property right in
whatever it was that was taken away from him ' 22 or when it must
be determined "whether the alleged deprivation of a federal right
has been accomplished by state action. ' 229

The Fifth Circuit used Pennhurst, however, to support its fed-
eralism concerns that federal courts should be hesitant to involve
themselves in this type of suit. "It is immediately apparent," it
warned, "that a theory of supervisory liability is infected with a risk
of applying state law rather than simply using state law to identify
the persons responsible for an identified civil rights violation. ' 23 0 It

conceded "the attractiveness to the class of combining all litigation
over county jails in one case before one federal judge" in order "to
obtain a single comprehensive federal order requiring the Commission
to ensure that federal constitutional standards are being met through-

225. 465 U.S. 89 (1984).
226. Bush v. Viterna, Civil No. A-80-CA-411, Memorandum Opinion and Order (W.D.

Tex., July 10, 1985); see also Brief of Defendants-Appellees at 28, Bush v. Viterna, 795 F.2d
1203 (5th Cir. 1986) (No. 85-1560); Brief of Amicus Curiae, Texas Assoc. of Counties at 19-
20, Bush v. Viterna, 795 F.2d 1203 (5th Cir. Aug. 1986) (No. 85-1560).

227. Reply Brief of Appellants at 15-16, Bush v. Viterna, 795 F.2d 1203 (5th Cir. Aug.
1986) (No. 85-1560).

228. 795 F.2d at 1209 (citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 538
(1985) and Shelton v. City of College Station, 780 F.2d 475, 482 (5th Cir.), cert. denied, -
U.S. , 106 S. Ct. 3276, 91 L. Ed. 2d 566 (1986).

229. Id. at 1209.
230. Id.
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out the state. ' 23 1 However, it rejected these efficiency and uniformity
benefits on the ground that it would involve the federal courts in
carrying out state policy. "We are persuaded," the court said, "that
the effort by Texas to improve conditions at its 254 county jails is
not subject to federal superintendence.' '232 It failed to note the irony
that lack of federal jurisdiction was based on an interpretation by
the federal court of the Texas statute that did not address the
legislative history, after a refusal to abstain so Texas could interpret
its own law.

The court did indicate that "[i]f any of the county jails are
operating in violation of federal law, the remedy can be sought in a
federal suit against the officials whom the state has designated to
operate those facilities. ' 233 This, of course, describes the old practice
of bringing individual county jail suits that, because it resulted in
costly, piecemeal, and sometimes conflicting federal court interference
with counties' operation of their jails, was one of the reasons for
the creation of a statewide jail commission. But the Fifth Circuit,
interpreting the Texas statute as having a very limited purpose and
influenced by heightened federalism concerns, has clearly rejected the
possibility that the Jail Commission can serve as the vehicle for
federal court action to require compliance with constitutional stan-
dards in Texas county jails.

Balli v. Haynes2 4 was a natural outgrowth of the Bush decision.
The Jail Commission and its director were named as co-defendants
with county officials in a suit for damages by the mother of a county
jail inmate who committed suicide. 235 Reading Bush as determining
that the Commission has no duty to enforce its standards, the circuit
panel, in an opinion by Judge Rubin, joined by Judges Higginbotham
and Randall, upheld the dismissal of the complaint against the
Commission.236 The plaintiff attempted to distinguish Bush on the
ground that "the county defendants in this case rel[ied] on the fact
that they were acting in accordance with the Commission's standards
to show that they had not violated the federal constitution." ' 2"7 The

231. Id. at 1209-10.
232. Id. at 1204.
233. Id. at 1210.
234. 804 F.2d 306 (5th Cir. Nov. 1986).
235. Id. at 307.
236. Id. at 308.
237. Id.
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court rejected that distinction, stating that "it necessarily follows
from the holding in Bush that the violation of state standards does
not per se violate the federal constitution. ' 238 The court also found
that the lower court had correctly refused to abstain to allow the
state courts to interpret the statute as "[tihere is no reason to find
the statute less clear the second time around. ' 23 9 Judge Rubin,
however, expressed his "personal view" that although "Bush is now
the law of the circuit," he would reach a different result if the
question were open. 240

238. Id.
239. Id.
240. Id.


