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I. INTRODUCTION

In 1986, the United States Supreme Court, in Batson v. Ken-
tucky,' declared that the use of peremptory challenges in criminal
prosecutions to exclude prospective jurors on the basis of race
violated the equal protection clause. 2 The Batson Court provided
little guidance to the judiciary and counsel on how to best implement
its holding.' Consequently, the substantive and procedural law un-
derlying the constitutional prohibition against the discriminatory ex-
ercise of peremptory challenges remains largely unsettled. Particularly,
the question of whether the equal protection clause and other con-
stitutional provisions forbid the exercise of peremptory challenges in
a discriminatory fashion in civil litigation, as well as criminal pro-
secutions, remains open in most jurisdictions. This article will analyze
the propriety of prohibiting counsel in civil cases from striking
prospective jurors when the strike is based solely on membership in
racial, ethnic, or other groups with emphasis on unresolved legal
questions, trial practice, and appellate review.

II. THEORETICAL BASES FOR PROHIBITING DISCRIMINATORY USE OF

PEREMPTORY CHALLENGES

A. Equal Protection

Any analysis of the propriety of scrutinizing peremptory chal-
lenges for impermissible discriminatory motives necessarily begins
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1. 476 U.S. 79 (1980).
2. Id. at 84.
3. See id. at 99 n.24.
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with the landmark United States Supreme Court decision, Swain v.
Alabama.4 Swain was the initial case to consider directly the consti-
tutionality of using peremptory challenges to purposefully exclude
prospective jurors on the basis of race. In that case, the Supreme
Court held that a prosecutor's exercise of peremptory challenges to
eliminate all six black members of the venire did not violate the
black defendant's equal protection rights.' After discussing the his-
torical development and traditional role of peremptory challenges, 6

the Court rejected the argument that counsel could be required by
the Constitution to explain the reasoning underlying a peremptory
challenge, concluding:

[W]e cannot hold that the Constitution requires an examination
of the prosecutor's reasons for the exercise of his challenges in
any given case. The presumption in any particular case must be
that the prosecutor is using the State's challenges to obtain a fair
and impartial jury to try the case before the court. The presump-
tion is not overcome and the prosecutor therefore subjected to
examination by allegations that in the case at hand all Negroes
were removed from the jury or that they were removed because
they were Negroes. Any other result, we think, would establish a
rule wholly at odds with the peremptory system as we know it.7

In dictum, the Swain court nevertheless suggested that the presump-
tion of legitimacy shielding peremptory challenges from judicial scru-
tiny "may well be overcome" by showing that a prosecutor had
systematically excluded all blacks in case after case over a lengthy
time period.8

Swain "made it clear that race or other group affiliation is in
fact a legitimate ground for challenge in an individual case." 9 In
other words, the peremptory challenge in a particular case was not
subject to judicial review, even when exercised along admittedly racial
lines.10 It soon became apparent that the Supreme Court had created

4. 380 U.S. 202 (1965), overruled by Batson v. Kentucky, 476 U.S. 79 (1986); see
Tompkins v. State, No. 68870 (Tex. Crim. App. Oct. 7, 1987).

5. 380 U.S. at 221.
6. Id. at 211-20.
7. Id. at 222.
8. Id. at 224.
9. United States v. Leslie, 783 F.2d 541, 548 (5th Cir. 1986), vacated and remanded,
. .S __ 107 S. Ct. 1267, 94 L. Ed. 2d 128 (1987).

10. 783 F.2d at 548 n.11 (citing Sorenson v. Raymond, 532 F.2d 500 (5th Cir. 1976));
see also Batson v. Kentucky, 476 U.S. 79, 92-93 (1986) ("prosecutor's peremptory challenges
are now largely immune from constitutional scrutiny" under Swain).
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an insurmountable burden of proof-a "mission impossible"-for
the defendant claiming he had been denied equal protection by the
prosecutor's discriminatory strikes." In the twenty years following
Swain, only two defendants, out of hundreds of appeals, were able
to demonstrate systematic exclusion by a prosecutor's series of cases.1 2

Justice Thurgood Marshall accurately summarized the reaction to
Swain by stating, "In nearly two decades since it was decided, Swain
has been the subject of almost universal and often scathing criticism
because the decision sanctions the denial of equal protection under
the law and imposes an insurmountable burden on the complaining
party."13

In Batson v. Kentucky, the Supreme Court overruled that portion
of Swain which required the complaining party to demonstrate a
systematic exclusion of a cognizable racial group over a lengthy time
period in order to assert a valid equal protection claim. 4 Under
Batson, a defendant may now demonstrate a prima facie case of
purposeful discrimination solely on the record of the jury selection

11. McCray v. Abrams, 750 F.2d 1113, 1120 (2d Cir. 1984), vacated and remanded,
-U.S. -, 106 S. Ct. 3289, 92 L. Ed. 2d 705 (1986); accord Batson, 476 U.S. 89, 92

(1986) (Swain imposed "crippling" burden of proof).
12. Note, The Use of Peremptory Challenges to Exclude Blacks from Petit Juries in Civil

Actions: The Case for Striking Peremptory Strikes, 4 REV. OF LITIGATION 175, 182-84 (1984)
[hereinafter Note] (citing cases in which the defendant has failed to meet the burden of proof
required by Swain); accord McCray, 750 F.2d at 1120-21; State v. Gilmore, 103 N.J. 508,
__, 511 A.2d 1150, 1156 (1986); cf. Jones v. Davis, 835 F.2d 835, 838 (11th Cir. 1988)
(holding that prisoner made prima facie showing of Swain violation and remanding for further
evidentiary hearings).

13. McCray v. New York, 461 U.S. 961, 963 (Marshall, J., dissenting from denial of
certiorari). Two central objections to Swain were raised. First, the practicalities of our criminal
justice system and empirical evidence indicated that for a defendant to satisfy the burden of
proof set forth in Swain would be virtually impossible due to the expense involved in
transcribing voir dire in numerous criminal prosecutions, as well as the absence of information
about the race of prospective jurors in every case. Fields v. People, 732 P.2d 1145, 1148
(Colo. 1987). In jurisdictions where the voir dire was not transcribed, "the burden would be
insurmountable." Batson, 476 U.S. at 92 n.17. Another perceived defect of Swain was that
the decision was an absolute bar to the first defendant experiencing discrimination through
the exercise of jury strikes in a given case from obtaining relief for a violation of his
constitutional rights. Fields, 732 P.2d at 1148. See generally Note, Batson v. Kentucky: The
Court's Response to the Problem of Discriminating Use of Peremptory Challenges, 36 CASE

W. RES. 581, 585-86 (1987) (summarizing criticism of Swain).
14. Batson, 476 U.S. at 92-93; see also State v. Belton, 318 N.C. 141, -, 347 S.E.2d

755, 764 (1986) (applying the Batson rule that a showing of systematic exclusion is not
required).
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in his own trial. 15 Once a defendant establishes a prima facie case,
the burden shifts to his opponent to provide a nondiscriminatory
reason for his challenges. 16 Thus, Batson also overturns that aspect
of Swain which had prohibited judicial inquiry into the counsel's
reasons for using a peremptory challenge to eliminate a particular
juror. 17 Simply stated, no longer are peremptory challenges immune
from judicial scrutiny, at least with respect to prima facie equal
protection violations. 8

To establish a prima facie case of purposeful discrimination
during jury selection under the Batson test, the complaining party
must show that: (1) he or she is a member of a "cognizable racial
group," and the prosecutor has exercised peremptory challenges to
remove from the venire members of that group; (2) such "facts and
any other relevant circumstances [which] raise an inference that the
prosecutor used peremptory challenges to exclude the veniremen from
the petit jury on account of their race;" and (3) the defendant may
also "rely on the fact that peremptory challenges constitute a jury
selection process that permits those to discriminate who are of a
mind to discriminate."19

At least initially, Batson perpetuated the presumption recognized
in Swain that a party exercises peremptory challenges for nondiscrim-
inatory reasons; although now that presumption is realistically re-
buttable. The burden thus remains on the complaining party to prove
a prima facie case of discrimination. 20 Once a prima facie showing
is made, counsel whose strikes are being challenged has the burden

15. 476 U.S. at 96; see also Williams v. State, 712 S.W.2d 835, 840 (Tex. App.-Corpus
Christi 1986, no pet.) (discussing nature of prima facie case).

16. 476 U.S. at 97.
17. Id.; see also Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 335-36, cert.

granted, 311 Md. 301, 534 A.2d 369 (1987); Johnson v. State, 731 P.2d 993, 998 (Okla. Crim.
App.), cert. denied, .. ___U.S. -, 108 S. Ct. 35, 98 L. Ed. 2d 167 (1987).

18. Chew, 71 Md. App. at -, 527 A.2d at 336; Johnson, 731 P.2d at 998.
19. 476 U.S. at 96. Actually, element "3" of the Batson prima facie case simply states a

fact upon which the complaining party may rely. State v. Hood, 242 Kan. 115, 744 P.2d 816
(1987). No evidence is required to establish that fact as it is one judicially noticed by the
Supreme Court. See id. at -, 744 P.2d at 820-21. Accordingly, Batson sets forth a "two-
part inquiry" for determining the existence of a prima facie case. United States v. Lewis, 837
F.2d 415, 416-17 & n.3 (9th Cir. 1988).

20. See 476 U.S. at 93; see also Clark v. City of Bridgeport, 645 F. Supp. 890, 896 (D.
Conn. 1986) (defense counsel's peremptory exclusion of every black citizen eligible to sit in
consolidated civil rights actions violated equal protection).
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to provide a racially-neutral explanation for those challenges. 21 While
the Supreme Court provided little guidance concerning the nature of
explanations constitutionally sufficient to rebut the prima facie show-
ing, it "emphasize[d] that the prosecutor's explanation need not rise
to the level justifying exercise of challenge for cause.'' 22 The expla-
nation counsel articulates, however, must relate to the particular case
being tried and not consist of a mere denial of discriminatory motive
or assertion of good faith. 23

In the aftermath of Batson, courts have recognized that per-
emptory challenges exercised in civil litigation no longer are sacro-
sanct and counsel may be required to explain the reasoning underlying
those challenges if his opponent makes a prima facie showing of
discriminatory jury selection. For example, in Clark v. City of
Bridgeport,24 a federal judge rejected the premise that Batson is
applicable solely to criminal prosecutions and concluded, "there
simply is no reason why the equal protection analysis now employed
in Batson should not apply with equal force" to civil litigation. 25

Emphasizing that the Supreme Court has condemned systematic
exclusion of cognizable groups from the jury venire in both civil and
criminal cases, and that legislation specifically requires jury selection
in federal civil and criminal litigation to be "colorblind," the judge
reasoned that civil litigants are no less constitutionally entitled to a
jury selected free of discrimination than are the parties to a criminal
prosecution.2

A Maryland appellate court has likewise recognized Batson's
potential impact on civil trials. In Chew v. State,27 the court first

21. 476 U.S. at 97.
22. Id.
23. Id. at 98.
24. 645 F. Supp. 890 (D. Conn. 1986).
25. Id. at 895. See generally Note, Vitiation of Peremptory Challenge in Civil Actions:

Clark v. City of Bridgeport, 61 ST. JoitN's L. REv. 155 (1986) (arguing that the Batson test
is inappropriate in the civil context and proposing a different standard).

26. 245 F. Supp. at 895-96. Clark involved three consolidated civil rights actions against
a municipality and police officers. In selecting the jury, defense counsel peremptorily struck
every black citizen eligible to serve in the three cases. Id. at 891. The district judge held that
a prima facie case of discrimination by defense counsel had been shown, and defense counsel's
"pretextual" explanations did not rebut that showing. Therefore, he struck the three juries
selected and assessed sanctions against the municipal defendant. Id. at 891, 897-98.

27. 71 Md. App. 681, 527 A.2d 332, cert. granted, 311 Md. 301, 534 A.2d 369 (1987).
Chew is an appeal from a criminal conviction, so its discussion of the civil impact of Batson
is dicta, albeit persuasive dicta.

19881
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stressed that Batson is based exclusively on the fourteenth amend-
ment's equal protection clause, which is not limited to criminal
cases. 28 For that reason alone, "the equal protection right may well
be available ... civilly as well as criminally." ' 29 The Chew court
additionally considered the reasoning used by Justice Powell in Batson
as indicative of the creation of a far-reaching constitutional remedy.
As correctly summarized in Chew, the majority opinion identifies
three distinct groups as entitled to protection under the equal pro-
tection clause from the discriminatory use of strikes. Not only is the
accused entitled to protection, but racial discrimination during jury
selection unconstitutionally deprives excluded jurors from participat-
ing in the judicial process and undermines public confidence in the
fairness of our system of justice.30 By recognizing that both the
excluded juror and the public are aggrieved parties, Batson "would
seem to apply with equal logic to prosecutor, to criminal defense
attorney, to plaintiff's attorney, and to civil defense attorney alike."al

However, in at least one civil case involving the alleged discrim-
inatory use of peremptories, the court has refused to apply Batson.
According to the trial judge in Esposito v. Buonome,3 2 the equal
protection analysis of Batson is primarily based on the need to
safeguard the rights of the accused from arbitrary action by prose-
cutors and the trial judge.3 The court further distinguished the
applicability of Batson to a civil case by stressing that the complaining
party in Batson was a criminal defendant, presumably forced into
court against his will; when the complaining party is a civil plaintiff,
said the court, he has chosen of his own free will to initiate judicial
process .4

28. See 71 Md. App. at -, 527 A.2d at 336. The Maryland court also correctly
observed that in Batson, the Supreme Court had the opportunity to rest its holding on the
accused's sixth amendment right to an impartial jury which is restricted to criminal prosecutions;
instead, it relied upon the substantially broader provisions of the fourteenth amendment. See
id. at , 527 A.2d at 336.

29. Id. at -, 527 A.2d at 336-37.
30. See id. at -, 527 A.2d at 338 (citing Batson v. Kentucky, 476 U.S. 79, 87 (1986)).
31. Id. at -, 527 A.2d at 337 (emphasis added). Moreover, the holding in Batson was

partially based on the prima facie tests for discrimination used in Title VII employment
discrimination. See 476 U.S. at 94 n.18. One writer has viewed that reliance on civil case law
as signifying that civil litigants are entitled to assert Batson violations. See R. LYNN, JURY
TRIAL LAW & PRACTE § 5.9 (1986).

32. 642 F. Supp. 760 (D. Conn. 1986).
33. Id. at 761.
34. Id. Using this "distinction" as a reason for not prohibiting equal protection violations

[Vol. 19:921
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There are, obviously, significant distinctions between civil suits
and criminal prosecutions35 which would arguably support less inten-
sive supervision of peremptory challenges in civil actions.3 6 Those
distinctions stem from the differences between the fundamental nature
of such cases in terms of the interests involved and the objectives to
be achieved.17 In most instances, civil suits merely concern private
obligations and duties, affecting only individual rights,38 with the
stakes being the loss or gain of money or property. 9 In contrast,
not only are the stakes in criminal cases likely to be higher, freedom
or incarceration, 40 but criminal prosecutions involve the violation of
public rights and duties which have an impact on society as a whole.4 '

Also, the community has a fundamental interest in the enforcement
of its laws, prevention of similar offenses, and preservation of the
liberty and lives of its citizens by not permitting them to be taken
away as punishment for crimes without due process. 42

Despite those distinctions, the right to a jury trial in a civil case
is explicitly guaranteed by the federal constitution43 and state consti-

during the selection of a civil jury is questionable. The distinction ignores the fact that
defendants do not participate in civil suits of their own free will but are generally joined as a
party involuntarily, as well as the fact that plaintiffs sometimes bring suit because they have
no other financial option. Notably, the author of Clark v. City of Bridgeport, 645 F. Supp.
890 (D. Conn. 1986), who concluded that Batson governs civil cases, is also Chief Justice of
the district in which Esposito was decided. In a footnote in Clark, the Chief Justice dismissed
the Esposito holding as dicta written by a visiting judge. See 645 F. Supp. at 895 n.5.

35. See TEX. CONST. art. V, § 10, interp. commentary (Vernon 1955).
36. See Terrio v. McDonough, 16 Mass. App. Ct. 163, __, 450 N.E.2d 190, 195 (1983);

see also King v. County of Nassau, 581 F. Supp. 493, 499 (E.D.N.Y. 1984) (law traditionally
places more concern on interest of accused than on civil litigant).

37. See TEX. CoNsr. art V, § 10, interp. commentary (Vernon 1955).
38. Id.
39. See Terrio, 16 Mass. App. Ct. at __ , 450 N.E.2d at 195.
40. Id. at __ , 450 N.E.2d at 195. Recognition that the stakes are higher in a criminal

controversy is evidenced by increased safeguards, unavailable in a civil action, such as the
right to counsel and unanimous verdicts. See id. at -, 450 N.E.2d at 194; see also King
v. County of Nassau, 581 F. Supp. 493, 499 (E.D.N.Y. 1984) (law traditionally places greater
concern on interests of defendant in criminal case than on defendant in civil case).

41. See TEx. CoNsT. art. V, § 10, interp. commentary (Vernon 1955).
42. See id.
43. U.S. CoNrsT. amend. VII (in suits at common law where amount in controversy exceeds

twenty dollars, "the right of trial by jury shall be preserved"); see also Theil v. Southern Pac.
Co., 328 U.S. 217, 220 (1946) (American tradition in civil cases necessarily contemplates
impartial jury drawn from representative cross-section of community). The seventh amendment
of the federal constitution does not apply to state court proceedings because the amendment
refers only to courts sitting under authority of national government- "any Court of the United
States." Wooten v. Dallas Hunting & Fishing Club, Inc., 427 S.W.2d 344, 346 (Tex. Civ.
App.-Dallas 1968, no writ).
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tutions." Although waiver of that right is easier in civil than criminal
cases, 45 and non-unanimous civil verdicts are permissible, that con-
stitutional right is no less important to the civil litigant whose personal
interests are at stake. 46 It is difficult to see how the "stakes" at issue
in a DWI case where the accused faces a maximum six-month sentence
could be any more significant than in the personal injury suit where
the quadriplegic plaintiff's one hope of living a life of any quality
and enjoyment hinges on obtaining a substantial verdict against a
product manufacturer. 47

Furthermore, the public's right to participate in the judicial
process and the need to promote confidence in our justice system-
both of which Batson explicitly cited as justification for prohibiting
discriminatory peremptories-are equally important in criminal and
civil proceedings .48 The public's interest in punishment and deterrence
as expressed by the verdict in a criminal prosecution is manifested
as well in civil actions for punitive damages. Punitive damages express
a community sentiment on whether to punish a wrongdoer and the
extent of that punishment, the exact function served by a criminal
jury. 49 Since the interests of the litigants, the rights of the excluded

44. See, e.g., CAL. CONST. art. 1, § 16; FLA. CONST. art. I, § 22; MAss. CONST. pt.l, art.
XV; TEx. CoNsT. art. I, § 15; see also Swartout v. Holt, 272 S.W.2d 756, 760 (Tex. Civ.
App.-Waco 1954, writ ref'd n.r.e.) (Texas constitution guarantees citizen's right to have cause
submitted to fair and impartial jury).

45. See Coleman v. Sadler, 608 S.W.2d 344, 346 (Tex. Civ. App.-Amarillo 1980, no
writ) (constitutional right to civil jury not absolute but subject to procedural rules governing
timely demand and payment of fee).

46. Lopez v. Lopez, 691 S.W.2d 95, 97 (Tex. App.-San Antonio 1985, no writ) (right
of trial by jury is valuable right which should be guarded "zealously" by all courts of Texas);
accord Jones v. Jones, 592 S.W.2d 19, 19 (Tex. Civ. App.-Beaumont 1979, no writ).

47. See Terrio v. McDonough, 16 Mass. App. Ct. 163, -, 450 N.E.2d 190, 195 (1983)
(acknowledging that there may be civil cases where discriminatory use of peremptory challenges
would be as undesirable as in criminal actions); Jackson v. Housing Auth., 364 S.E.2d 416,
417 (N.C. 1988) (holding that state constitution prohibits discriminatory challenges in civil
litigation stating, "[piroperty rights, as well as life and liberty, are protected by our consti-
tutions'').

48. See Note, The Case for Black Juries, 79 YALE L.J. 531, 534 (1970). In this note, the
writer concluded that the impact of excluding blacks from civil as opposed to criminal
proceedings is similarly invidious. "The juries are the same, only the stakes are different."
Id.; see also Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 337-38, cert. granted, 311
Md. 301, 534 A.2d 369 (1987) (Batson's identification of accused, excluded juror and public
as intended recipients of equal protection rule indicates discriminatory striking barred in civil
litigation).

49. Compare Booker v. Jabe, 775 F.2d 762, 770 (6th Cir. 1985) (adopting fair cross-
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jurors, and the involvement of the public in a civil proceeding do
not differ radically from a criminal proceeding, many courts and
commentators have concluded that the existing differences do not
automatically justify permitting discriminatory peremptories in civil
litigation.50

If Batson governs civil cases, its protection nevertheless may be
restricted to certain classes of litigation. The equal protection clause
of the fourteenth amendment can be violated only through state
action. Due to that limitation, the judge in Clark v. City of Bridgeport5

restricted his ruling on the applicability of Batson to civil cases in
which there has been state action.52 It may well be more persuasive
to argue that a peremptory challenge in civil rights litigation, or
made on behalf of a governmental entity in a tort claims suit,
represents state action than it would be to contend that a peremptory
challenge made by a private party, and merely accepted by the court,
constitutes state action.3 On the other hand, while the critical opening
words of the fourteenth amendment are "no State shall . . . ,,5, one
court has observed that the very creation of a jury selection process
may qualify as state action, thereby opening all civil suits to Batson
inquiry.55 Moreover, another court has declined to hold that a civil
litigant's equal protection rights may be violated during jury selection
in cases where a governmental entity is not a party. 6 The court

section rule and stating that by returning its verdict, jury expresses community's decision to
punish or free accused), vacated and remanded, -U.S. __, 106 S. Ct. 3289, 92 L. Ed.
2d 705 (1986) with Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974) (punitive damages
"are private fines leveled by civil juries to punish reprehensible conduct and to deter its future
occurrence").

50. See Clark v. City of Bridgeport, 645 F. Supp. 890, 894-96 (D. Conn. 1986); King v.
County of Nassau, 581 F. Supp. 493, 499 (E.D.N.Y. 1984); Holley v. J & S Sweeping Co.,
143 Cal. App. 3d 588, -, 192 Cal. Rptr. 74, 77 (1983); City of Miami v. Cornett, 463 So.
2d 399, 401 (Fla. Dist. Ct. App.), dism'd, 469 So. 2d 748 (1985); Chew, 310 Md. App. at

- 527 A.2d at 336-37; Note, The Use of Peremptory Challenges to Exclude Blacks from
Petit Juries in Civil Actions: The Case for Striking Peremptory Strikes, 4 REv. OF LITIGATION

175 (1984); Comment, People v. Wheeler: California's Answer to the Misuse of the Peremptory
Challenge, 16 SAN DmoPo L. Rsv,, 897, 906-09 (1979) [hereinafter Comment]. But see Esposito
v. Buonome, 642 F. Supp. 760, 761 (D. Conn. 1986); Note, Vitiation of Peremptory Challenge
in Civil Actions: Clark v. City of Bridgeport, 61 ST. JoHN's L. REv. 155 (1986).

51. 645 F. Supp. 890 (D. Conn. 1986).
52. See id. at 896.
53. King, 581 F. Supp. at 499.
54. U.S. CONST. amend. XIV.
55. See Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 337, cert. granted, 311

Md. 301, 534 A.2d 369 (1987).
56. King v. County of Nassau, 581 F. Supp. 493 (E.D.N.Y. 1984).
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broadly concluded that the constitutional protection "is applicable
to both civil and criminal cases, regardless of whether the peremptory
challenge is made by a governmental entity or a private party. '5 7

B. Representative Cross-Section

Based on the perception that Swain imposed an insurmountable
burden on the complaining party and sanctioned equal protection
violations, state courts began to turn to their state constitutions to
protect the individual's right to a trial free of discriminatory jury
selection. In 1978, California became the first state to reject Swain.
In People v. Wheeler,5 9 the California Supreme Court held that a
prosecutor's use of peremptory challenges to exclude prospective
jurors solely on the basis of their race, religion, or ethnic origin
violated the California constitutional provision guaranteeing the ac-
cused a trial by a jury drawn from a representative cross-section of
the community. 60 While agreeing that the defendant did not have a
right to a jury mirroring the demographic composition of the pop-
ulation or including members of his own race, the court ruled that
the defendant nevertheless possessed a constitutional right to a "jury
that is as near an approximation of the ideal cross-section of the
community as the process of random draw permits. '61 Emphasizing
that its holding was not intended to immunize members of a protected
class from peremptory challenge, the California court stated that
individual members of the groups remained subject to exclusion for
"specific bias," a bias relating to the particular case on trial or the
parties or witnesses. 62 If, however, counsel presumes that certain
jurors are biased merely because of their membership in a readily
identifiable group in the community, that is, "group bias," and
peremptorily challenges those jurors for that reason alone, those
challenges violate the fair cross-section requirement. 63

57. Id. at 499.
58. Fields v. People, 732 P.2d 1145, 1148 (Colo. 1987; accord State v. Gilmore, 103

N.J. 508, -, 511 A.2d 1150, 1156 (1986); see generally Comment, Impartial Jury Guarantees
of State Constitutions May Forbid the Use of Peremptory Challenges Exercised to Exclude
Jurors Solely Because of Race, 16 TOLEDo L. REV. 507, 521-41 (1985) (providing examples of
state constitutional requirements for jury selections).

59. 22 Cal. 3d 258, 583 P.2d 748, 148 Cal. Rptr. 890 (1978).
60. Id. at , 583 P.2d at 761-62, 148 Cal. Rptr. at 903.
61. Id. at , 583 P.2d at 762, 148 Cal. Rptr. at 903.
62. Id. at , 583 P.2d at 762, 148 Cal. Rptr. at 903.
63. Id. at , 583, P.2d at 762, 148 Cal. Rptr. at 903.
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Under the Wheeler procedure, the party who believes opposing
counsel is exercising peremptory challenges to exclude jurors on the
ground of group bias must raise the point in a timely fashion and
make a prima facie case to the court's satisfaction in the following
manner. 64 First, the complaining party should make as complete a
record as possible under the circumstances. 65 Second, the party must
establish that the challenged persons were members of a constitu-
tionally cognizable group.6 6 Third, the party, from all the circum-
stances of the case, must show "a strong likelihood that such persons
are being challenged because of their group association rather than
because of any specific bias." 67 Once this evidence has been presented,
the trial judge then decides if a reasonable inference exists that the
challenges in question were made solely on the basis of group bias. 68

If the judge determines that a prima facie showing of discrimination
has been established, then the other party must show that the
"peremptory challenges were not predicated on group bias alone...
[and] must satisfy the court that he exercised such peremptories on
grounds that were reasonably relevant to the particular case on trial
or its parties or witnesses." '69

The Wheeler approach to allegations of unconstitutional use of
peremptory challenges has been adopted intact 70 by several states and
in a modified format71 in others.72 As the number of states using the

64. Id. at __, 583 P.2d at 764, 148 Cal. Rptr. at 905.
65. Id. at , 583 P.2d at 764, 148 Cal. Rptr. at 905.
66. Id. at , 583 P.2d at 764, 148 Cal. Rptr. at 905.
67. Id. at __. 583 P.2d at 764, 148 Cal. Rptr. at 905.
68. Id. at , 583 P.2d at 764, 148 Cal. Rptr. at 905.
69. Id. at , 583 P.2d at 764-65, 148 Cal. Rptr. at 906. To rebut the prima facie

showing of discrimination, the explanations "need not rise to the level of a challenge for
cause." Id. at __ , 583 P.2d at 765, 148 Cal. Rptr. at 906. See generally infra notes 282-
367 and accompanying text (discussing methods of rebutting prima facie showings of discrim-
ination).

70. See Ex Parte Jackson, 516 So. 2d 768 (Ala. 1986); Fields v. People, 732 P.2d 1145
(Colo. 1987); Riley v. State, 496 A.2d 997 (Del. 1985), cert. denied, -U.S. .. 106 S.
Ct. 3339, 92 L. Ed. 2d 743 (1986); Commonwealth v. Soares, 377 Mass. 461, 387 N.E.2d 499,
cert. denied, 444 U.S. 881 (1979); State v. Gilmore, 103 N.J. 508, 511 A.2d 1150 (1986); State
v. Crespin, 94 N.M. 486, 612 P.2d 716 (Ct. App. 1980), modified on other grounds, 105
N.M. 696, 736 P.2d 501 (1987).

71. See State v. Neil, 457 So. 2d 481 (Fla. 1984); People v. Thompson, 79 A.D.2d 87,
435 N.Y.S.2d 739 (N.Y. App. Div. 1981).

72. See generally Fields, 732 P.2d at 1149 (listing jurisdictions adopting fair cross-section
approach after Wheeler).
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Wheeler procedure grew and hostility to Swain increased, two federal
appellate courts concluded that under the sixth amendment of the
United States Constitution, 7

1 a criminal defendant has a fair cross-
section right to a petit jury from which potential jurors have not
been excluded because of their membership in a cognizable group. 74

In McCray v. Abrams,7 5 the Second Circuit Court of Appeals,
relying heavily on Wheeler, concluded that, while the sixth amend-
ment does not provide the accused with an absolute right to a jury
of any particular composition, it nonetheless protects him against
the discriminatory use of peremptory challenges which eliminates the
possibility that the petit jury could reflect a cross-section of the
community. 76 The procedure under McCray is essentially identical to
the Wheeler approach. 77 To establish a prima facie violation of the
right to the possibility of a fair cross-section in the petit jury, the
complaining party must show: (1) the group allegedly excluded is a
cognizable group in the community; and (2) there is a substantial
likelihood that members of that group on the venire were challenged
due to their group affiliation rather than any indication of a possible
inability to decide the case on the basis of the evidence. 78 As is true

73. The sixth amendment to the Constitution provides, in part, that "[in all criminal
prosecutions, the accused shall enjoy the right to a ... public trial, by an impartial jury
... ." U.S. CoNsr. amend. VI. In Duncan v. Louisiana, 391 U.S. 145, 149 (1968), the
Supreme Court held that this provision applies to the states.

74. See Booker v. Jabe, 775 F.2d 762 (6th Cir. 1985); vacated and remanded sub nom.
Michigan v. Booker, ... U.S. -, 106 S. Ct. 3289, 92 L. Ed. 2d 705 (1986); McCray v.
Abrams, 750 F.2d 1113 (2d Cir. 1984), vacated and remanded, -U.S. -, 106 S. Ct.
3289, 92 L. Ed. 2d 705 (1986); see also United States ex rel Miller v. O'Leary, 651 F. Supp.
174, 178 (N.D. Ill. 1986) (McCray and Booker represent attempts to alleviate the widely
perceived injustice of Swain.); State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1156
(1986) (defects in Swain caused federal courts to construe sixth amendment more expansively).
McCray and Booker were remanded to the circuit courts of appeal for reconsideration in light
of Allen v. Hardy, 478 U.S. 255 (1986), in which the Supreme Court had held Batson was
inapplicable to convictions final before Batson was decided.

75. 750 F.2d 1113 (2d Cir. 1984), vacated and remanded, -U.S. -, 106 S. Ct.
3289, 92 L. Ed. 2d 705 (1986).

76. 750 F.2d at 1128-29.
77. The Wheeler/McCray interpretation of the fair cross-section requirement is largely

identical to the Batson analysis of the equal protection clause. Fields v. People, 732 P.2d
1145, 1153 (Colo. 1987); accord People v. Turner, 42 Cal. 3d 711, -, 726 P.2d 102, 105,
230 Cal. Rptr. 656, 659 (1986). The single distinction is that the equal protection claim is
available only to a defendant who is a member of the group excluded, while the fair cross-
section requirement is a right of all defendants. 732 P.2d at 1153. See generally infra notes
116-27 and accompanying text (discussing the fair cross-section requirement).

78. 750 F.2d at 1131-32.
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with the Wheeler analysis, once a prima facie case has been estab-
lished, the opposing party has the burden to come forward with
explanations to rebut the inference of discrimination. 79

Wheeler and McCray, as well as their progeny, recognize that
the constitutional right to a trial by an impartial jury necessarily
encompasses the right to a trial by a jury drawn from a representative
cross-section of the community. 80 As stated by the California Supreme
Court in Wheeler:

The rationale of these decisions, often unstated is that in our
heterogeneous society jurors will inevitably belong to diverse and
often overlapping groups defined by race, religion, ethnic or
national origin, sex, age, education, occupation, economic con-
dition, place of residence, and political affiliation; that it is
unrealistic to expect jurors to be devoid of opinions, preconcep-
tions, or even deep-rooted biases derived from their life experiences
in such groups; and hence that the only practical way to achieve
an overall impartiality is to encourage the representation of a
variety of such groups on the jury so that the respective biases
of the members, to the extent they are antagonistic, will tend to
cancel each other out."'

It is during the deliberative process that these unique and diverse
beliefs and experiences of the members of a properly selected jury
interact when evaluating the often subtle nuances of witness credibility
and inferences drawn from the proof. 82

The fair cross-section approach is also based on the belief that
juries comprised only of special segments of society will be less able

79. See id. at 1132.
80. People v. Wheeler, 22 Cal. 3d 258, 266, 583 P.2d 748, 754-55, 148 Cal. Rptr. 890,

896 (1978). Writing on behalf of the plurality in Peters v. Kiff, 407 U.S. 493 (1972), Justice
Marshall expressed a similar sentiment:

When any large and identifiable segment of the community is excluded from jury
service, the effect is to remove from the jury room qualities of human nature and
varieties of human experience, the range of which is unknown and perhaps unknow-
able. It is not necessary to assume that the excluded group consistently vote as a
class in order to conclude, as we do, that its exclusion deprives the jury of a
perspective on human events that may have unsuspected importance in any case that
may be presented.

Id. at 503-04.
81. 22 Cal. 3d at 266-67, 583 P.2d at 754-55, 148 Cal. Rptr. at 896.
82. Booker v. Jabe, 775 F.2d 762, 770 (6th Cir. 1985), vacated and remanded sub nom.

Michigan v. Booker, -U.S. -, 106 S. Ct. 3289, 92 L. Ed. 2d 705 (1986); accord State
v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1158 (1986).
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to make "the common sense judgments of the community." 8 By
returning its verdict, the jury expresses the community's decision. s4

There can be no assurance that a verdict reflects the community's
decision if the possibility for obtaining a representative cross-section
of the community on that jury has been eliminated through peremp-
tory challenges. 5

The Wheeler/McCray analysis additionally recognized, as did
the Supreme Court subsequently in Batson, that discrimination during
jury selection implicates not just the litigants' constitutional rights,
but also those of the excluded jurors and the public.8 6 The fair cross-
section rule is viewed as promoting impartiality in the deliberative
process, while concurrently enhancing the legitimacy of the judicial
process in the eyes of the public through "legitimating the judgments
of the courts, promoting citizen participation in government, and
preventing further stigmatizing of minority groups. 8 7

The creation of the Wheeler procedure and its federal counterpart
was viewed as significant due to the extension of the fair cross-
section right beyond the venire to the petit jury; that, however, was
not the primary reason the propriety of the procedure was ques-
tioned. 8 The controversial difference between the equal protection

83. See United States ex rel. Yates v. Hardiman, 656 F. Supp. 1006, 1012 n.3 (N.D. I11.),
rev'd, 830 F.2d 195 (7th Cir.), petition for cert. filed (U.S. Nov. 9, 1987); see also Duncan
v. Louisiana, 391 U.S. 145, 146 (1968) (discussing the historical importance of jury trials).

84. Booker, 775 F.2d at 770.
85. See id. The Wheeler/McCray analysis is not identical to "civil rights" or "affirmative

action" legislation and judicial decisions. See People v. Fuller, 136 Cal. App. 3d 403, ,
186 Cal. Rptr. 283, 287 (1982). The analysis is not based on traditional federal or state equal
protection or due process standards, nor does it require a pattern of systematic discrimination
based on federal or state action, nor does it require "standing as a member of the excluded
group" to raise a complaint. See id. at -, 186 Cal. Rptr. at 287-88. Its central focus is
whether, in a particular case, a litigant was deprived of the right to have a jury selected from
a representative cross-section of the community. See id. at -, 186 Cal. Rptr. at 287-88.

86. Fields v. People, 732 P.2d 1145, 1150-51 (Colo. 1987); State v. Gilmore, 103 N.J.
508, -, 511 A.2d 1150, 1158 (1986).

87. Gilmore, 103 N.J. at -, 511 A.2d at 1158-59 (quoting Wheeler, 22 Cal. 3d at 267
n.6, 583 P.2d at 755 n.6, 148 Cal. Rptr. at 896 n.6); see also Comment, People v. Wheeler:
California's Answer to Misuse of the Peremptory Challenge, 16 SAN DiEoO L. REv. 897 (1979)
(same constitutional considerations raised in Wheeler apply to civil litigation).

88. For criticism of the Wheeler/McCray approach to jury selection, see, e.g., Saltzburg
& Powers, Peremptory Challenges and the Clash Between Impartiality and Group Represen-
tation, 41 MD. L. REv. 337 (1982) [hereinafter Saltzburg & Powers]; Younger, Unlawful
Peremptory Challenges, 7 LMAnOTO 23 (1980); Comment, Is There a Place for the Challenge
of Racially-Based Peremptory Challenges, 3 DET. C. L. REv. 703 (1984).
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and cross-section analyses was that, unlike Swain, Wheeler permitted
judicial inquiry into the reason counsel peremptorily challenged a
prospective juror.8 9

As critics of the fair cross-section approach have correctly ob-
served, there is a fundamental incompatibility between a rule requir-
ing counsel to justify his peremptory challenges and the essence of
the peremptory challenge which traditionally has permitted counsel
to remove a prospective juror "without a reason stated, without
inquiry, and without being subject to the court's control." 9 The
proponents of the Swain rule have urged that peremptories eliminate
the extremes of partiality on both sides, thus furthering the consti-
tutional objective of obtaining impartial juries. 91 Moreover, since
peremptory challenges are generally based on subjective impressions,
intuition, or intangibles, a rule which requires counsel to justify
peremptories is criticized as demanding the explanation of the unex-
plainable, transforming the right into a challenge for cause and
pressuring attorneys to lie regarding their motives. 92

Trial counsel and judges, who have to exist in the "real world"
and actually select juries, find these arguments to be extremely
persuasive. 93 In Batson, however, the Supreme Court summarily

89. Fields, 732 P.2d at 1149.
90. Swain v. Alabama, 380 U.S. 202, 220 (1964); see also Branch v. State, No. 86-500

(Ala. Sept. 18, 1987) (Torbert, J., concurring) (discussing "inherent tension" between Batson
and concept of peremptory challenge). The incompatibility is reflected by the various positions
of the members of the Court in Batson. Chief Justice Burger, in dissent, while advocating the
retention of the Swain standard, contended that no middle ground can exist between a
peremptory challenge which does not have to be explained and a challenge for cause which
does. Batson v. Kentucky, 476 U.S. 79, 112 (1986) (Burger, J., dissenting). Justice Marshall
would eliminate peremptory challenges entirely. Id. at 108 (Marshall, J., concurring). See
generally People v. Fields, 732 P.2d 1145, 1150-55 (Colo. 1987) (examining positions of justices
in Batson).

91. See 476 U.S. at 119 (Burger, J., dissenting); McCray v. Abrams, 750 F.2d 1113, 1135
(2d Cir. 1984) (Meskill, J., dissenting), vacated and remanded, - U.S. -, 106 S. Ct.
3289, 92 L. Ed. 2d 705 (1986).

92. See Schreiber v. Salamack, 619 F. Supp. 1433, 1439-40 (S.D.N.Y. 1985), aff'd sub
nom. Roman v. Abrams, 822 F.2d 214 (2d Cir. 1987), petition for cert. filed (U.S. Dec. 12,
1987); King v. County of Nassau, 581 F. Supp. 493, 499-503 (E.D.N.Y. 1984); State v. Willey,
144 Ariz. 525, __ , 698 P.2d 1244, 1256 (1985). See generally Saltzburg & Powers, supra
note 88, at 337 (describing cases disagreeing with Swain as misconceived and distracting from
real issues in jury selection).

93. In Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 345, cert. granted, 311
Md. 301, 534 A.2d 369 (1987), the court recognized that the "heart of the problem" created
by Batson is the basic inconsistency between the rhetoric of the equal protection clause and
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rejected the notion that permitting judicial inquiry would destroy the
peremptory challenge system.4 Similarly, in People v. Hall,91 the
California Supreme Court, in a decision five years after Wheeler,
held that there was no evidence that its adoption of the fair cross-
section requirement had eliminated the effectiveness of the peremp-
tory challenge as a .tool for selecting an impartial jury. 96 The Hall
majority rejected the argument that the fair cross-section requirement
nullified -counsel's right to act arbitrarily or on "hunches" when
exercising peremptories.97 To the contrary, counsel remained free to
strike based on "hunches" unless those "hunches" collectively cre-
ated a prima facie showing of group bias; but even then, counsel
could rebut the inference. 9 Permitting counsel to be interrogated on
the use of peremptory challenges has not transformed peremptories
into challenges for cause. 99 Dismissing that concern as unfounded,
the court in McCray v. Abrams00 stated,

traditional tenets of trial advocacy."
The trial advocate believes that valid generalizations can be made with respect to
group characteristics, sympathies, prejudices, etc.... It is not un-American to
believe such things; it may be imbecilic not to. The advocate recognizes, of course,
that an individual member of a group does not necessarily share the group charac-
teristics but that there is nonetheless a more-than-random likelihood that the indi-
vidual will. With available peremptory challenges, the trial advocate plays the law
of averages.

Id. at -, 527 A.2d at 345. In a similar vein, a justice of the New Jersey Supreme Court
remarked, when dissenting to the adoption of the fair cross-section rule:

A party is entitled to the visceral reaction of the trial attorney to the prospective
juror, and especially to the attorney's appraisal of the venireman's visceral reaction
to him, to the extent that it may be divined. This is difficult to identify and
articulate, and the tendency to exaggerate it in some considerable degree is no doubt
endemic to the trial bar; but it is nonetheless real, it is valuable, and it should be
taken into account.

State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1171 (1986) (Clifford, J., dissenting).
94. See Batson, 476 U.S. at 98-100.
95. 35 Cal. 3d 161, 672 P.2d 854, 197 Cal. Rptr. 71 (1983).
96. Id. at -, 672 P.2d at 859, 197 Cal. Rptr. at 76-77. See also Comment, Impartial

Jury Guarantees of State Constitutions May Forbid The Use of Peremptory Challenges
Exercised to Exclude Jurors Solely Because of Race, 16 U. ToL. L. REv. 507, 550 (1985)
[hereinafter Comment] (experience has shown that cross-section procedure has not rendered
peremptory challenge ineffective).

97. 35 Cal. 3d at -, 672 P.2d at 859-60, 197 Cal. Rptr. at 76-77.
98. Id. at -, 672 P.2d at 859, 197 Cal. Rptr. at 76-77.
99. State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1162, 1166 (1986).

100. 750 F.2d 1113 (2d Cir. 1984), vacated and remanded, -. U.S. -. 106 S. Ct.
3289, 92 L. Ed. 2d 705 (1986).



PEREMPTORY CHALLENGES

There are any number of bases on which a party may believe,
not unreasonably, that a prospective juror may have some slight
bias that would not support a challenge for cause but that would
make excusing him or her desirable. Such reasons, if they appear
to be genuine, should be accepted by the court, which will bear
the responsibility of assessing the genuineness of the ... response
and of being alert to reasons that are pretextual. 1'0

In addition to attacking the Wheeler/McCray analysis for alleg-
edly destroying the peremptory challenge as a viable tool in jury
selection, skeptics challenged the fair cross-section requirement as
practicably unworkable and unjustifiably burdensome on the trial
court and counsel. °2 The skeptics reasoned that applying the fair
cross-section analysis to the selection of petit juries would require
the expenditure of a great deal of time, expense, and effort through
attempts to determine whether a particular challenge was legal, 03 and
thus lengthen the already too lengthy voir dire process' °4 and inject
a series of minitrials into the jury selection process. 05

Despite those dire predictions, the congestion in and burden on
trial courts apparently has not occurred. The California Supreme
Court, in People v. Hall,06 emphatically rejected the prosecution's
entreaty to overrule its five-year old decision in Wheeler, stating it
had no empirical proof that the fair cross-section rule had proven
unworkable. 17 In McCray, the Second Circuit observed that the court
was unaware of any authority indicating that subjecting peremptory
challenges to judicial scrutiny had created an undue burden on the
courts or counsel. Moreover, the court stressed that the state pros-
ecutor in McCray had readily admitted that during the two years

101. 750 F.2d at 1132; accord Gilmore, 103 N.J. at -, 511 A.2d at 1166; see also
Branch v. State, No. 86-500 (Ala. Sept. 18, 1987) (neither Batson nor fair cross-section rule
has eliminated peremptory challenges).

102. See 35 Cal. 3d at -, 672 P.2d at 859, 197 Cal. Rptr. at 77.
103. See 750 F.2d at 1140 (Marshall, J., dissenting); 581 F. Supp. at 501.
104. See People v. Wheeler, 22 Cal. 3d 258, -, 583 P.2d 748, 769, 148 Cal. Rptr. 890,

910 (1978) (Richardson, J., dissenting).
105. See United States v. Clark, 737 F.2d 679, 682 (7th Cir. 1984) (rejecting expansion of

sixth amendment to petit jury because of "potential for stretching our criminal trials that are
already too long, by making the voir dire a Title VII proceeding in miniature").

106. 35 Cal. 3d 161, 672 P.2d 854, 197 Cal. Rptr. 71 (1983).
107. Id. at -, 672 P.2d at 859, 197 Cal. Rptr. at 76. Accord Comment, supra note

96, at 550 (actual experience has not verified charge that fair cross-section procedure would
be unworkable).
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New York had permitted such scrutiny, the fair cross-section "rule
did not create any practical problems whatever.' 08

In any event, the argument, that the need to recognize a con-
stitutional right to prohibit the discriminatory use of peremptories is
outweighed by potential administrative burdens, is untenable after
Batson. The Supreme Court curtly dismissed the contention that its
holding would create serious administrative difficulties, citing the
California experience.'°9 Consequently, if it requires "minitrials" and
lengthier voir dire to ensure the protection of litigants' equal protec-
tion rights, then such procedures are constitutionally mandated." 0

There is no reason why the rejection of the argument for
immunizing peremptory challenges from judicial inquiry in criminal
cases would not apply with equal force in civil litigation."' If
requiring counsel to explain peremptory challenges to rebut a prima
facie showing of discrimination in a criminal prosecution has not
resulted in administrative overload or destroyed the peremptory chal-
lenge system, it should not do so in the civil arena. Moreover,
assuming civil litigants have a right to a petit jury selected from a
representative cross-section of the community, that constitutional
right must prevail over the statutory right to exercise peremptory
challenges. "1 2

108. McCray, 750 F.2d at 1132-33. Furthermore, as the McCray court additionally observed,
it should not be unduly burdensome for federal trial courts to scrutinize peremptory challenges
for improper motives when they already perform that function by identifying pretextual
explanations and discrimination in civil rights litigation. Id. at 1132. See also United States v.
Biaggi, 673 F. Supp. 96 (E.D.N.Y. 1987) (trial judge commented that conducting extensive
evidentiary and adversarial Batson hearing was "no great administrative cost").

109. See Batson v. Kentucky, 476 U.S. 79 (1980); Chew v. State, 71 Md. App. 681,
, 527 A.2d 332, 345, cert. granted, 311 Md. 301, 534 A.2d 369 (1987). Whether the

different private and public interests involved in civil litigation would tip the scales in favor
of avoiding an increased administrative burden on the already over-congested court system
remains unsettled. See generally supra notes 24-57 and accompanying text (discussing application
of Batson principles to civil cases).

110. See Biaggi, 673 F. Supp. at 96. In Biaggi, the trial court conducted an extensive
Batson hearing on the constitutional validity of the prosecutor's explanations for challenging
Italian-American jurors. Id. at 98-108. In holding that the explanations rebutted any inference
of discrimination, the district judge acknowledged that the process takes time and is cumber-
some, but also commented that "court pursued it because it helps us get at the truth ... at
no great administrative cost." Id. at 98.

111. See R. LYN, JuRY TRIAL LAW & PRACTICE § 5.9 (1986) (fair trial rationale of cases
prohibiting prosecutorial misuse of peremptory challenges "applies equally well to civil cases").

112. Jackson v. Housing Auth., 364 S.E.2d 416, 417 (N.C. 1988) (holding state constitu-
tional guarantee proscribed peremptory challenges to jurors in civil cases on basis of race);
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A number of federal and state courts, however, have declined
to adopt the reasoning of McCray and refused to use the fair cross-
section rule in the selection of the petit jury."3 Those courts generally
provide two reasons to support their holdings. First, they place
substantial reliance on the continued vitality of Swain; that is, they
view the extension of the fair cross-section analysis to petit jury
selection as directly conflicting with Swain. 114 Second, those courts
stress that United States Supreme Court decisions construing the sixth
amendment have been limited to the exclusion of cognizable groups
from the jury venire and have never concerned the petit jury. 115

The soundness of those reasons has been questioned. Most
importantly, Swain is no longer dispositive authority for equal pro-
tection claims and "there is no reason to construe broadly an
overruled and universally criticized Equal Protection Clause case to
limit a defendant's Sixth Amendment fair cross-section rights." 1" 6

Furthermore, for the constitutional fair cross-section requirement to
have any realistic impact, it must apply to the selection of the petit
jury."17 As recently recognized by Justice Thurgood Marshall, "[t]he
right to have a particular group represented on venires is of absolutely
no value if every member of that group will automatically be excluded
from service" by peremptory challenges.'18

see McCray v. Abrams, 750 F.2d 1113, 1130 (2d Cir. 1984), vacated, -U.S. - 106 S.
Ct. 3289, 92 L. Ed. 2d 705 (1986); People v. Wheeler, 22 Cal. 3d 258, -, 583 P.2d 748,
765 n.28, 148 Cal. Rptr. 890, 906 n.28 (1978). Unlike the right to an impartial jury, the
peremptory challenge did not originate in the constitution but is rooted in the common law
and now takes the form of a procedural rule or statute. See McCray, 750 F.2d at 1130. When
a litigant has made a prima facie showing that his constitutional right to a jury drawn from
a representatiave cross-section has been violated, "it is the inscrutability of the peremptory
challenge that must yield, not the constitutional right." Id.

113. See United States ex rel. Yates v. Hardiman, 656 F. Supp. 1006, 1012-13 (N.D. Ill.),
rev'd, 830 F.2d 195 (7th Cir. 1987).

114. See 656 F. Supp. at 1012; accord United States ex rel. Kyles v. O'Leary, 642 F. Supp.
222, 229 (N.D. Ill. 1986), aff'd, 834 F.2d 173 (7th Cir. 1987); see also United States v. Leslie,
783 F.2d 541, 552-57 (5th Cir. 1986) (lengthy analysis supporting inapplicability of cross-
section requirement to petit juries), vacated, __ U.S. __ , 107 S. Ct. 1267, 94 L. Ed. 2d
128 (1987).

115. Yates, 656 F. Supp. at 1013; Kyles, 642 F. Supp. at 229.
116. 656 F. Supp. at 1013.
117. Id. at 1014; accord McCray, 750 F.2d at 1128-29; Booker v. Jabe, 775 F.2d 762, 769

(6th Cir. 1985), vacated and remanded sub nom. Michigan v. Booker, -U.S. -, 106
S. Ct. 3289, 92 L. Ed. 2d 705 (1986). The desired interaction of a cross-section of the
community does not occur in the venire, it occurs in the jury room. Commonwealth v. Soares,
377 Mass. 461, -, 387 N.E.2d 499, 512, cert. denied, 444 U.S. 881 (1979).

118. Lockhart v. McCree, 476 U.S. 162, 193 n.6 (1986) (Marshall, J., dissenting); accord
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The controversy over the applicability of the sixth amendment
fair cross-section requirement to petit juries has intensified due to
the United States Supreme Court's decision in Lockhart v. McCree."9

In that case, the court of appeals had ruled that the removal for
cause of those jurors opposed to the death penalty at the guilt/
innocence phase of a capital trial violated the accused's sixth amend-
ment right to an impartial jury drawn from a fair cross-section of
the community. 20 At one point in its opinion reversing the lower
court's judgment, the Supreme Court announced broadly that ex-
tending the fair cross-section requirement to petit juries was "un-
sound and unworkable.' 2' That language has been viewed by some
courts as foreclosing the application of the fair cross-section require-
ment to discriminatory peremptories.'" Later in Lockhart, however,
the Supreme Court observed that even if the fair cross-section re-
quirement extended to petit juries, it would reject the position that
a group defined only by a shared attitude, such as opposition to the
death penalty, qualified as "a distinctive group in the community,"
entitled to constitutional protection. 23 That portion of the opinion
has lead some courts to view Lockhart as not holding that the sixth
amendment is inapplicable to petit juries, but as simply holding that
an allegation of a "distinctive group" based on shared attitudes, as
opposed to immutable characteristics such as race or gender, does
not invoke the cross-section requirement.' 24

McCray v. New York, 461 U.S. 961, 968 (1983) (Marshall, J., dissenting from denial of
certiorari). In McCray v. Abrams, the Second Circuit emphasized that the representative cross-
section rule, if it is to be adequate to serve its function of prohibiting discrimination against
cognizable groups, must apply not only to methods of selection of venire but also to methods
of selecting petit jurors from that venire, stating:

If there is a Sixth Amendment requirement that the venire represent a fair cross-
section of the community, it must logically be because it is important that the
defendant have the chance that the petit jury will be similarly constituted. The
necessary implication is that the Sixth Amendment guarantees the defendant that
possibility. It guarantees not that the possibility will ripen into actuality, but only
the fair and undistorted chance that it will.

750 F.2d at 1128-29; accord Fields v. People, 732 P.2d 1145, 1152 (Colo. 1987); State v.
Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1160 (1986).

119. 476 U.S. 162 (1986).
120. 758 F.2d 226 (8th Cir. 1984), rev'd, 476 U.S. 162 (1986).
121. 476 U.S. at 173-74.
122. See United States v. Forbes, 816 F.2d 1006, 1011-12 n.8 (5th Cir. 1987) (citing cases).
123. 476 U.S. at 174.
124. See Forbes, 816 F.2d at 1011-12 n.8 (citing cases). The two federal appellate courts
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As a practical matter, state courts may bypass the sixth amend-
ment controversy by looking to their own state constitution as the
origin for a civil litigant's right to a jury drawn from a representative
cross-section of the community. 2 The California Supreme Court's
decision in Wheeler was based strictly on a state constitutional
provision essentially identical to that found in many states, including
Texas: "Trial by jury is an inviolate right . ".1..,,26 In that respect,
Wheeler is consistent with the settled principle that state courts may
look to their own state constitution to provide a greater protection
to citizens' individual rights than those guaranteed by the federal
constitution. 127

In those jurisdictions imposing the representative cross-section
requirement on petit juries and considering its applicability to civil
litigation, at least two courts have held directly that a civil litigant
is fully protected by that constitutional guarantee. In Holley v. J &
S Sweeping Co.,128 the court held that when defendants, by peremp-
tory challenge, eliminated all three blacks from sitting on the jury
in a negligence suit brought by a black plaintiff, this systematic
exclusion of a class of prospective jurors violated the California
Constitution. 29 The appellate court ruled that the failure of the trial
judge to require a satisfactory explanation from defendants when it

to adopt the fair cross-section rule affirmed their adherence to the propriety of applying sixth
amendment principles to the selection of the petit jury, seeing nothing in Lockhart warranting
abandonment of their previous analyses. See Roman v. Abrams, 822 F.2d 214, 226-27 (2d Cir.
1987), petition for cert. filed (U.S. Dec. 12, 1987); Booker v. Jabe, 801 F.2d 871, 872 (6th
Cir. 1986), cert. denied sub nom. Michigan v. Booker, -U.S. -, 107 S. Ct. 910, 93 L.
Ed. 2d 860 (1987).

125. See People v. Wheeler, 22 Cal. 3d 258, -, 583 P.2d*748, 758, 148 Cal. Rptr. 890,
899-900 (1978).

126. Compare CAL. CONST. art. I, § 16 with TEx. CONST. art. I, § 15 ("The right to a
jury trial shall remain inviolate.") and FLA. CO NST. art. I, § 22 ("The right of trial by jury
shall be secured to all and remain inviolate.").

127. See State v. Gilmore, 103 N.J. 508, __, 511 A.2d 1150, 1157-58 (1986) (adopting
Wheeler procedure on state constitutional grounds and stating federal constitutional law
establishes minimum level of protection); see also Sinast v. State, 688 S.W.2d 631, 634 (Tex.
App.-Corpus Christi), pet. ref'd per curiam, 698 S.W.2d 153 (Tex. Crim. App. 1985) (United
States Constitution provides minimum rather than maximum standard of protection). See
generally Oregon v. Hass, 420 U.S. 714, 719 (1975) (state is free to impose greater restrictions
than necessary under federal constitutional standards); Brennan, State Constitutions and the
Protection of Individual Rights, 90 HARv. L. Rav. 489 (1977) (numerous states have extended
to their citizens greater protections than applicable under Bill of Rights).

128. 143 Cal. App. 3d 588, 192 Cal. Rptr. 74 (1983).
129. Id. at -, 192 Cal. Rptr. at 78.
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became apparent the strikes had possibly been exercised on the basis
of race, rather than specific bias, created a presumption that the
strikes had been used in a constitutionally impermissible manner;
therefore, plaintiff was entitled to a new trial. 3 0

In its opinion in Holley, the court initially acknowledged that
differing interests are at stake and differing standards of proof and
adjudication apply with respect to criminal and civil proceedings;
nevertheless, the court observed that juries in both types of litigation
perform the identical crucial function of ultimate fact-finders under
state constitutional guarantees.' Since the stated objective of Wheeler,
when adopting the fair cross-section rule, was to attain impartiality
by ensuring the interaction of diverse beliefs and values, the Holley
court concluded that the procedural safeguard created by the Cali-
fornia Supreme Court applied to a civil setting because:

[A] failure to permit similar judicial supervision in a civil setting
would not only frustrate such a fundamental purpose but would
conceivably sanction the indiscriminate use of peremptory chal-
lenges based upon group bias alone thus seriously eroding the
constitutional guarantee extended equally to civil litigants.132

In holding that the differences between civil and criminal pro-
ceedings did not justify restricting the fair cross-section rule to
prosecutions, the Holley court relied on the Supreme Court's decision
in Thiel v. Southern Pacific Co. 33 as implicitly rejecting those dif-
ferences as constitutionally significant. In Thiel, the Court reversed
a civil jury verdict on the ground that daily wage earners had been
systematically excluded from the venire, stating, "The American
tradition of trial by jury, considered in connection with either criminal
or civil proceedings, necessarily contemplates an impartial jury drawn
from a cross-section of the community."'3l 4 While declining to decide
whether the fair cross-section rule controlled civil litigation, the
California Supreme Court in Wheeler had quoted and endorsed the

130. Id. at , 192 Cal. Rptr. at 77-78.
131. Id. at , 192 Cal. Rptr. at 77.
132. Id. at __, 192 Cal. Rptr. at 77; see also Jackson v. Housing Auth., 364 S.E.2d

416, 416 (N.C. 1988) (discriminatory strikes in civil cases barred by state constitutional mandate
that no person shall be excluded from jury service on account of race, sex, color, religion or
national origin).

133. 328 U.S. 217 (1946).
134. Id. at 220.
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views expressed in Thiel.'35 Consequently, the intermediate appellate
court in Holley viewed the supreme court's approval of Thiel as
indicating that civil jury selections must fulfill the fair cross-section
requirements. 13

6

In addition to Holley, a Florida appellate court has extended
the fair cross-section rule to civil litigation. 3 7 Citing the Florida
Supreme Court's adoption of the cross-section requirement in crim-
inal cases, the court acknowledged that the state constitutional pro-
vision mandating the right to a jury trial did not explicitly guarantee
civil litigants an impartial jury. 38 Nevertheless, the court had little
difficulty concluding that "anything less than an impartial jury is
the functional equivalent of no jury at all."' 13 9

C. Supervisory Powers

Under the supervisory powers doctrine, federal courts are em-
powered to formulate rules and procedures not specifically authorized
by the Constitution or Congress. l' ° The primary justification for the
doctrine is that courts must be given the ability to preserve the
integrity of the judicial system.' 4' To that end, the Supreme Court
has used its inherent supervisory powers in criminal and civil cases
to prohibit the systematic exclusion of distinctive community groups
from jury venires. 42

135. People v. Wheeler, 22 Cal. 3d 258, -, 583 P.2d 748, 765 n.29, 148 Cal. Rptr.
890, 906-07 n.29 (1978).

136. 143 Cal. App. 3d at 592, 192 Cal. Rptr. at 77; accord Comment, supra note 50, at
906 (California Supreme Court will ban misuse of peremptories when case is presented). Other
courts have cited Thiel as indicative of the United States Supreme Court's view that consti-
tutional guarantees of an impartial jury govern civil, as well as criminal litigation. See, e.g.,
Malvo v. J.C. Penney Co., 512 P.2d 575, 580 (Alaska 1973); City of Miami v. Cornett, 463
So. 2d 399, 402 (Fla. Dist. Ct. App.), dism'd, 469 So. 2d 748 (Fla. 1985); Terrio v. McDonough,
16 Mass. App. Ct. 163, -, 450 N.E.2d 190, 195, review denied, 390 Mass. 1102, 453
N.E.2d 1231 (1983).

137. City of Miami, 463 So. 2d at 402.
138. Id.
139. Id. The Florida Court subsequently reaffirmed its holding that the fair cross-section

rule governs civil suits in Ensenat v. Abcug, 515 So. 3d 1027, 1027 (Fla. Dist. Ct. App. 1987).
140. United States v. Hasting, 461 U.S. 499, 505 (1983).
141. Id.
142. United States v. Leslie, 759 F.2d 366, 372 (5th Cir. 1985), aff'd on reh'g, 783 F.2d

541 (5th Cir. 1986) (en banc), vacated, -. U.S. -, 107 S. Ct. 1267, 94 L. Ed. 2d 128
(1987); see also Ballard v. United States, 329 U.S. 187, 195 (1946) (reversing conviction under
supervisory powers doctrine because women excluded from grand and petit federal juries);
Thiel v. Southern Pac. Co., 328 U.S. 217, 220 (1946) (exclusion of daily wage earners from
jury list required reversal of civil verdict).
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Primarily relying on the Supreme Court holdings involving ven-
ires, the Fifth Circuit in United States v. Leslie,'41 invoked its
supervisory powers over federal district courts and federal prosecutors
to prevent "the use of peremptory challenges to practice invidious
racial discrimination in individual cases."' Stressing that the exclu-
sion of blacks from the petit jury in a particular case erodes public
confidence in the judicial system, undermines judicial integrity, and
is manifestly unfair, the court concluded that discrimination by
federal officers sworn to uphold justice simply was intolerable. 45 The
procedure announced by the Fifth Circuit to implement its holding
was set out in the opinion in very general terms. Under Leslie, the
district court is responsible for inquiring and determining whether a
prosecutor used his peremptory challenges for "unjustifiable, racially
discriminatory reasons," and whenever a defendant timely objects,
the district judge must use its supervisory authority to evaluate
whether the prosecutor considered race when exercising peremptories
and whether that consideration of race was justifiable.'" Unlike the
Batson and Wheeler/McCray analyses, the Leslie approach to the
use of discriminatory peremptory challenges does not employ the
concepts of cognizable groups, prima facie cases and shifting bur-
dens. 47 Despite the imprecise nature of the procedure being adopted,
the Fifth Circuit made plain that its ruling authorized judicial scrutiny
of counsel's reasons for excluding a particular juror:

In the exercise of our supervisory power and in the interest of
justice, therefore, we conclude that the federal prosecutor's pre-
cious, though not absolute, right to employ peremptory challenges
without review must yield in those cases where the defendant can
establish that the prosecutor misused those challenges and engaged
in invidious racial discrimination."

143. 759 F.2d 366 (5th Cir. 1985).
144. Id. at 373.
145. Id.
146. Id. at 374. Thus, the rule announced in Leslie sanctions racially motivated strikes,

unlike the Batson and Wheeler/McCray approaches. The Fifth Circuit, however, expressly
declined to define the circumstances under which a racially-related challenge would be permis-
sible. Id.

147. Leslie did not provide any guidance on which party has the initial and/or ultimate
burden of proof; the procedure if the judge raises the discrimination issue sua sponte; or the
applicable standard of appellate review.

148. Id. at 374. By basing its holding on the supervisory powers doctrine, the court
bypassed the controversy over the applicability of the sixth amendment to petit juries and
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In addition to Leslie, other federal courts have viewed the
supervisory powers doctrine as an appropriate vehicle to prevent
discrimination during petit jury selection in both civil' 49 and criminal50

cases. The federal supervisory authority, however, does not extend
to state judicial proceedings or state officials.' It is nevertheless well
established that state courts possess a corresponding supervisory
authority, generally described as "inherent powers." 2 In Eichelber-
ger v. Eichelberger,'"3 the Texas Supreme Court succinctly described
the nature and the origin of judicial inherent powers:

The inherent judicial power of a court is not derived from
legislative grant or specific constitutional provision, but from the
very fact that the court has been created and charged by the
constitution with certain duties and responsibilities. The inherent
powers of a court are those which it may call upon to aid in the
exercise of its jurisdiction, in the administration of justice, and
in the preservation of its independence and integrity. Inherent
power of the courts has existed since the days of the Inns of
Court in common law English jurisprudence.1 4

circumvented the insurmountable burden of Swain. See id. at 374-75 (expressing no opinion
on whether prosecutor's conduct violated Leslie's constitutional rights). The Leslie holding on
the supervisory powers doctrine was a panel decision by a two-justice majority. On rehearing,
the Fifth Circuit reversed the judgment of the panel. United States v. Leslie, 783 F.2d 541
(5th Cir. 1986) (en banc), vacated, -U.S. ., 107 S. Ct. 1267, 94 L. Ed. 2d 128 (1987).
The majority of the en banc court held that Swain governed all complaints alleging the
discriminatory use of strikes, affirmed the validity of Swain and rebuffed the panel's use of
the supervisory powers doctrine as "both unwarranted and unwise." See 783 F.2d at 561-66.
The en banc decision in Leslie was then vacated by the Supreme Court and remanded to the
Fifth Circuit for reconsideration on the retroactive effect of Batson. Leslie v. United States,
U.S. -, 107 S. Ct. 1267, 94 L. Ed. 2d 128 (1987). According to the New Jersey Supreme
Court, "Batson for all practical purposes reinstates the panel's holding" in Leslie. State v.
Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1156 n.1 (1986).

149. See Clark v. City of Bridgeport, 645 F. Supp. 890, 897 (D. Conn. 1986) (invoking
supervisory power in civil rights action to protect rights of excluded jurors and preserve
integrity of the judicial process).

150. See United States v. Childress, 715 F.2d 1313, 1321 (8th Cir. 1983) (en banc) (holding
that racial discrimination has no place in society and legal system committed to equal justice),
cert. denied, 464 U.S. 1063 (1984); United States v. Jackson, 696 F.2d 578, 592-93 (8th Cir.
1982) (affirming trial court's right to question government's peremptory strike when challenges
appear racially motivated), cert. denied, 460 U.S. 1073 (1983). See generally Leslie, 783 F.2d
at 572-73 (Williams, J., dissenting) (discussing extent bf supervisory powers doctrine).

151. See Ristaino v. Ross, 424 U.S. 589, 597 n.9 (1976); Cupp v. Naughten, 414 U.S. 141,
146 (1973).

152. See Eichelberger v. Eichelberger,.582 S.W.2d 395, 398 (Tex. 1979).
153. 582 S.W.2d 395 (Tex. 1979).
154. Id. at 398-99 (footnote omitted); accord Gabrelian v. Gabrelian, 108 A.D.2d 445,
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That passage from Eichelberger reveals that inherent powers
arise from the identical concerns motivating the judicial refusal to
sanction the use of peremptory challenges as a discriminatory device,
namely, preserving judicial integrity and ensuring fairness in the
administration of justice. 15 5 It is equally clear that a state court's
inherent powers extend to the regulation of the practice of law and
the supervision of attorney conduct, both inside and outside the
courtroom. 

5 6

While those policy and substantive considerations could serve as
support for the position that state courts have the inherent power to
prevent the discriminatory use of peremptory challenges in an indi-
vidual case, it would be preferable to base the procedure on a
constitutional foundation.'5 7 Virtually all of the case law concerning
discrimination in jury selection has focused on the fair cross-section
and equal protection approaches. The substantive and procedural
rules underlying those approaches are gradually becoming more set-
tled and the law more predictable. Relying on the untested and
amorphous concept of inherent power to radically alter existing law
and trial practice could result in a procedural quagmire,' as well as
needlessly creating far-reaching precedent on the scope of the inherent
power doctrine. 159

III. PROCEDURE

A. Cognizable Groups

1. In General

The first step in establishing a valid claim concerning the dis-
criminatory use of peremptory challenges is showing that members

, 489 N.Y.S.2d 914, 919 (App. Div.) (quoting Eichelberger), appeal dismissed, 66 N.Y.2d
741, 488 N.E.2d 111, 497 N.Y.S.2d 365 (1985).

155. Compare Eichelberger, 582 S.W.2d at 398 with Batson, 476 U.S. at 87 (discriminatory
use of peremptories deprives excluded jurors of right to participate in judicial process and
undermines public's confidence in system of justice); see also Comment, supra note 50, at
906-07 (same considerations requiring impartial jury in criminal cases apply to civil cases).

156. See Eichelberger, 582 S.W.2d at 398-99 n.l.
157. See supra notes 125-39 and accompanying text.
158. See supra note 148.
159. See United States v. Leslie, 783 F.2d 541, 562-63 (5th Cir. 1986) (en banc) (supervisory

powers should not be invoked to radically alter existing law unless recognized right being
violated), vacated, -U.S. -, 107 S. Ct. 1267, 94 L. Ed. 2d 128 (1987).
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of a constitutionally cognizable group have been excluded from the
jury. Under an equal protection analysis, the complaining party must
show that he is a member of a cognizable "racial" group and that
the opposing party has exercised peremptory challenges to remove
venire members of the complaining party's race. 160 The Batson ma-
jority made it clear that the Court's holding was intended to be
narrowly limited to allegations of impermissible challenges on the
basis of race; it was not designed to subject the peremptory challenge
to general scrutiny under broad equal protection standards. 161

Despite apparently intending to restrict the scope of Batson, the
Supreme Court left unresolved a critical issue: What is race? 62 In
other words, will membership in an identifiable group based upon
national origin, ancestry, or some other ethnic consideration invoke
the rule of Batson?163 While a black defendant and black jurors were
involved in Batson, it would seem to be philosophically insupportable
to hold that, in the jury selection process, the equal protection clause
is a viable remedy only for black parties deprived of black jurors.164

At least one court has expressly held that "the definition of 'cogni-
zable racial groups' under Batson cannot reasonably be restricted to
exclude ethnic minorities."'' 65 Several other courts seemingly have
assumed that Batson does indeed apply to ethnic groups.166 Moreover,
two recent United States Supreme Court decisions strongly suggest

160. Batson v. Kentucky, 476 U.S. 79, 96-97 (1987).
161. See id. at 98; see also Brown v. North Carolina, -U.S. , , 107 S. Ct.

423, 423-24, 93 L. Ed. 2d 373, 373-74 (1986) (O'Connor, J., concurring in denial of certiorari)
(prosecutor's right to peremptory challenge of jurors under Batson does not apply outside
context of racial discrimination).

162. Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 347-50, cert. granted, 311
Md. 301, 534 A.2d 369 (1987).

163. 71 Md. App. at __ , 527 A.2d at 347-48.
164. See id. at , 527 A.2d at 348. But see Townes v. Commonwealth, 362 S.E.2d

650, 661 (Va. 1987) ("Batson involved the use of peremptory strikes to exclude black persons
from juries, and we think that decision should be limited to the factual basis upon which it
was decided"), petition for cert. filed (U.S. Jan. 25, 1988).

165. United States v. Biaggi, 673 F. Supp. 96, 102 (E.D.N.Y. 1987).
166. See, e.g., United States v. Sgro, 816 F.2d 30, 33 (1st Cir. 1987) (assuming without

deciding that Batson protected Italian-Americans); United States v. Alcantar, 832 F.2d 1175
(9th Cir. 1987) (assuming without discussion that striking all three Hispanics from jury invoked
Batson); Miller v. State, 733 S.W.2d 287, 288-89 (Tex. App.-Corpus Christi 1987, no pet.)
(apparently holding that Batson applies to ethnic groups); Bueno-Hernandez v. State, 724 P.2d
1132, 1133-35 (Wyo. 1986) (stating that Mexican national member of cognizable racial group
for equal protection purposes), cert. denied, -. U.S. -, 107 S. Ct. 1353, 94 L. Ed. 2d
523 (1987).
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that "race," for equal protection purposes, encompasses ancestry,
ethnicity, and national origin.

In Saint Francis College v. Al-Khazrai,167 the defendants argued
that alleged discrimination by white college trustees against an Amer-
ican citizen born in Iraq did not constitute racial discrimination
prohibited by federal law because it involved a controversy solely
between Caucasians.' 68 Unanimously rejecting that argument, the
Supreme Court initially acknowledged that a wide variety of ethnic
groups are considered today to qualify as part of the Caucasian race.
The Court, however, framed the dispositive issue not as being what
present-day geneticists, scientists, and demographers mean by "race,"
but what Congress understood that term to signify in 1866 when the
Civil Rights Act was enacted.' 69 Relying on mid-nineteenth century
encyclopedias and dictionaries, as well as the legislative history of
the Civil Rights Act, the Supreme Court observed that in 1866 a
wide variety of ethnic and other groups were categorized as distinct
races: Swedes, Norwegians, Germans, Mongolians, Jews, Anglo-
Saxons, and even Gypsies were referred to as separate races. 170

Consequently, the Court concluded:
We have little trouble in concluding that Congress intended to
protect from discrimination identifiable classes of persons who
were subjected to intentional discrimination solely because of their
ancestry or ethnic characteristics. Such discrimintion is racial
discrimination ... whether or not it would be classified as racial
in terms of modern scientific theory.''
In a conipanion case to AI-Khazraji, the Supreme Court over-

turned a court of appeals' holding that "discrimination against Jews
is not racial discrimination.' ' 7" Reaffirming that the persons entitled
to protection from discrimination are not determined by modern
concepts of race, the Court, in Shaare Tefila Congregation v. Cobb,'7

concluded that in the nineteenth century, Jews were viewed as mem-
bers of a distinct race; therefore, they are not precluded from seeking

167. - U.S. -, 107 S. Ct. 2022, 95 L. Ed. 2d 582 (1987).
168. Id. at 107 S. Ct. at 2026, 95 L. Ed. 2d at 589.
169. Id. at , 107 S. Ct. at 2027-28, 95 L. Ed. 2d at 590-91.
170. Id. at _ , 107 S. Ct. at 2027-28, 95 L. Ed. 2d at 590-91.
171. Id. at , 107 S. Ct. at 2028, 95 L. Ed. 2d at 592.
172. Shaare Tefila Congregation v. Cobb, ....... U.S ..... 107 S. Ct. 2019, 2021,

95 L. Ed. 2d 594, 597-98 (1987).
173. - U.S. -, 107 S. Ct. 2019, 95 L. Ed. 2d 594 (1987).

[Vol. 19:921



PEREMPTORY CHALLENGES

relief from discrimination simply because today they are considered
to fall within the Caucasian race. 74

Al-Khazraji and Shaare Tefila demonstrate the potentially broad
scope of Batson.7

1 The Civil Rights Act, construed in those two
Supreme Court decisions, and the fourteenth amendment, construed
in Batson, were drafted during the same congressional session and
have closely related objectives. 76 As one court recently recognized,
"race" meant the same thing to the draftsmen of the equal protection
clause that it meant to the draftsmen of the Civil Rights Act.'" For
that reason, the Supreme Court's conclusions in AI-Khazraji and
Shaare Tefila regarding "the intent of the framers of the Civil Rights
Act of 1866 would apply, with equal force, to the intent of the
framers of the equal protection clause, who were the same people
dealing with the same problem in the same session.' '

1
7

While there is potential for the Batson approach to cognizability
to extend beyond modem views on race classifications, a broad
assortment of non-racial groups have already been classified as
cognizable under the fair cross-section analysis. Courts have applied
the fair-cross section requirement to the selection of petit jurors to
sustain claims of groups defined by national origin, religion, age,
gender, economic status, and occupation. 79

Whether a class of persons is sufficiently distinct to be consti-
tutionally cognizable for cross-section purposes is generally said to
be a question of fact.8 0 Certain groups, however, are cognizable as
a matter of law.' 8 ' To establish factually that a group is cognizable

174. See id. at , 107 S. Ct. at 2021-22, 95 L. Ed. 2d at 598.
175. Chew, 71 Md. App. at -, 527 A.2d at 348; accord Biaggi, 673 F. Supp. at 102

("Batson meant 'cognizable racial groups to include a variety of ethnic and ancestral groups.' ").
The justices of the Supreme Court do not agree on the definition of "race" under Batson.
According to Justice O'Connor, Batson applies to the "uniquely sensitive areas of race."
Brown v. North Carolina, ....... U.S. -, , 107 S. Ct. 423, 424, 93 L. Ed. 2d 373, 374
(1986) (O'Connor, J., concurring in denial of certiorari). In sharp contrast, Justices Brennan
and Marshall believe that "peremptory challenges may not be abused to accomplish any
unconstitutional end." Id. at -, 107 S. Ct. at 426, 93 L. Ed. 2d at 377 (Brennan, Marshall,
JJ., dissenting to denial of certiorari).

176. 673 F. Supp. at 102; Chew, 71 Md. App. at - , 527 A.2d at 348.
177. See 71 Md. App. at - , 527 A.2d at 348.
178. See id. at - , 527 A.2d at 349.
179. See Fields v. People, 732 P.2d 1145, 1153 n.15 (Colo. 1987).
180. See Willis v. Zant, 720 F.2d 1212, 1216 (11th Cir. 1983), cert. denied, 467 U.S. 1256

(1984).
181. At a minimum, cognizable groups under the fair cross-section rule are viewed as

1988]
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the party must show: (1) the group is definable and limited by some
clearly identifiable factor; (2) a common thread or similarity in ideas,
attitudes, or experiences runs throughout the group; and (3) a com-
munity of interest exists among the members of the group so that
their interest cannot be represented if the group is excluded from the
jury selection process.' 82

"What is a fair cross section at one time or place is not
necessarily a fair cross section at another time or a different place." 83

The distinctiveness of a group for fair cross-section purposes may
well depend upon the location of the trial. 114 For instance, Latins
were held by one court to represent a cognizable group in Miami.'85

In another community, such as Minneapolis, they might not be. 86

Unless it is indisputable that excluded jurors are members of a
constitutionally cognizable group, the party complaining about jury
selection should seek an evidentiary hearing. 187 At that hearing,
evidence should be presented regarding the group's identifiable as-
pects and distinctive attitudes and experiences which would justify
an affirmative finding on cognizability.' 88 Without evidence of that
nature, a trial court's refusal to find that a group was cognizable
should be upheld on appeal, while an affirmative finding on the
existence of the cognizable group should be overturned. 189

While the uniqueness of a group for fair cross-section purposes
is invariably stated to be a question of fact, most reported decisions

including those groups qualifying as suspect classifications triggering strict scrutiny under

federal equal protection standards. See Fields, 732 P.2d at 1153 n.15; State v. Gilmore, 103

N.J. 508, -, 511 A.2d 1150, 1159 n.3 (1986).

182. Zant, 720 F.2d at 1216.

183. Taylor v. Louisiana, 419 U.S. 522, 537 (1975).

184. Zant, 720 F.2d at 1216.

185. See United States v. Cobrera-Sarmiento, 533 F. Supp. 799, 804 (S.D. Fla. 1982).

186. See Zant, 720 F.2d 1212 (11th Cir. 1983), cert. denied, 467 U.S. 1256 (1984).
187. See United States v. Sgro, 816 F.2d 30, 33 (1st Cir. 1987) (conclusory allegation that

jurors with certain surnames were Italian-American and represented cognizable group insuffi-
cient to prove cognizability without offer of proof or evidentiary hearing); see also People v.
Ortega, 156 Cal. App. 3d 63, 70, 202 Cal. Rptr. 504, 661 (1984) (party complaining of

improper exclusion of Hispanic jurors must prove that Spanish-surnamed jurors were in fact
Hispanic).

188. See Sgro, 816 F.2d at 33; see also United States v. Duran de Amesquita, 582 F. Supp.
1326 (S.D. Fla. 1984) (discussing proof probative on cognizability).

189. Compare United States v. Biaggi, 673 F. Supp. 96, 100 (E.D.N.Y. 1987) (finding

Italian-Americans constitutionally cognizable based on evidence and facts judicially noticed)
with Sgro, 816 F.2d at 33 (upholding refusal to find Italian-Americans cognizable since no
evidence in record to support such finding); see also State v. Alvarado, 226 Neb. 195, ,
410 N.W.2d 118, 121 (1987) (lack of clarity in record curable when membership in cognizable

group undisputed).
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focus on judicial rulings that a group is or is not cognizable as a
matter of law. Courts have reached inconsistent and sometimes
contrary conclusions on cognizability' 9° and the decisions often "offer
little guidance beyond the particular circumstances of each case."' 9'
Blacks clearly represent a cognizable group' 92 but whites have been
viewed as cognizable as well.' 93 While black women have been held
to be a cognizable class because they encounter both racial and sexual
discrimination, 194 the cognizability of black males has been denied. 95

Nonwhites are correctly viewed as not constitutionally cognizable
since that classification would encompass a broad spectrum of races
and ethnic backgrounds. 196 Other groups recognized as cognizable
include women, 97 "blue-collar" workers, 98 native American-Indi-

190. See State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1159 n.3 (1986). The
inconsistency is partially attributable to the Supreme Court's apparent disinclination to explore
the precise contours of cognizability. See Roman v. Abrams, 822 F.2d 214, 227 (2d Cir. 1987),
petition for cert. filed (U.S. Dec. 12, 1987).

191. Fields v. People, 732 P.2d 1145, 1153 n.15 (Colo. 1987).
192. See People v. Trevino, 30 Cal. 3d 667, 683, 704 P.2d 719. 726, 217 Cal. Rptr. 652,

659 (1985).
193. See Roman, 822 F.2d at 227-28. Cognizable groups are not restricted to minorities.

United States v. Leslie, 783 F.2d 512, 559 n.26 (5th Cir. 1986), vacated and remanded,
U.S. .. 107 S. Ct. 1267, 94 L. Ed. 2d 128 (1987). The exclusion of any group, even a
"majority" class, is no less objectionable. It still deprives that group of its right to participate
in the administration of justice, and raises the appearance of unfairness. Roman, 822 F.2d at
227-28.

194. See People v. Motton, 39 Cal. 3d 596, 606, 704 P.2d 176, 181, 217 Cal. Rptr. 416,
421-22 (1985).

195. See United States v. Dennis, 804 F.2d 1208, 1210 (lth Cir. 1986), cert. denied,
I U.S. , 107 S. Ct. 1973, 95 L. Ed. 2d 814 (1987). The refusal to permit a constitutional

challenge to jury selection to be predicated on the exclusion of black males is questionable.
Even if black males are not constitutionally cognizable, blacks in general are; thus, purposeful
discrimination against black males still represents discrimination against a cognizable group in
violation of the rules of equal protection and fair cross-section. People v. Mora, 190 Cal.
App. 3d 208, -, 235 Cal. Rptr. 340, 349 n.6 (1987).

196. By definition, "nonwhite" is an open-ended, rather than discrete, grouping. United
States v. Daly, 573 F. Supp. 788, 791-92 (N.D. Tex. 1983); accord People v. Clay, 153 Cal.
App. 3d 433, 455 n.4, 200 Cal. Rptr. 269, 278 n.4 (1984); see also 573 F. Supp. at 792
(indicating transients not sufficiently distinctive to qualify as cognizable class).

197. See People v. S.R., 136 Misc. 2d 54, -, 517 N.Y.S.2d 864, 866 (N.Y. Sup. Ct.
1987); see also Commonwealth v. Hutchinson, 395 Mass. 568, -, 481 N.E.2d 188, 190-91
(1985) (assuming without deciding women are cognizable group). But see Commonwealth v.
Samuel, 398 Mass. 93, 95, 495 N.E.2d 279, 281 (1986) (holding young women are not
cognizable class).

198. See People v. Turner, 42 Cal. 3d 711, 722-23, 726 P.2d 102, 108, 230 Cal. Rptr. 656,
662 (1986); Mora, 190 Cal. App. 3d at -, 235 Cal. Rtpr. at 342; see also Thiel v. Southern
Pac. Co., 328 U.S. 217, 225 (1945) (daily wage earners represent cognizable class for determining
constitutional propriety of procedure for selecting venires).
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ans,199 Hispanics, 2
00 Spanish-surnamed persons, 2°' Spanish-speaking

individuals 202 Italian-Americans,03 French-Canadians,2 and Arme-
nian:Americans. 2" On the other hand, attempts to classify excluded
jurors by age, such as complaints asserting the impermissible exclu-
sion of young persons2 6 or the elderly,2 °7 have been almost uniformly

199. See United States v. Chalan, 812 F.2d 1302, 1313-14 (10th Cir. 1987).
200. See People v. Trevino, 39 Cal. 3d 667, 686, 704 P.2d 719, 729, 217 Cal. Rptr. 652,

662 (1985). See generally infra notes 217-38 and accompanying text (use of Hispanic surname
as test of cognizability).

201. See Fields v. People, 732 P.2d 1145, 1153 (Colo. 1987). See generally infra notes 217-
38 and accompanying text (use of surname as an indicator of cognizability).

202. See People v. Lucero, 99 Cal. App. 3d 17, -, 160 Cal. Rptr. 27, 29-31 (1979).
203. See United States v. Biaggi, 673 F. Supp. 96, 100 (E.D.N.Y. 1987); Commonwealth

v. Soares, 377 Mass. 461, -, 387 N.E.2d 499, 517 n.35, cert. denied, 444 U.S. 881 (1979);
see also United States v. Sgro, 816 F.2d 30, 33 (1st Cir. 1987) (implicitly recognizing Italian-
Americans as constitutionally cognizable while holding defendant failed to sustain evidentiary
burden of showing cognizability).

204. See Commonwealth v. Gagnon, 16 Mass. App. Ct. 110, -, 449 N.E.2d 686, 691-
92 (1983), aff'd sub nom. Comnronwealth v. Bourgeois, 391 Mass. 869, 465 N.E.2d 1180
(1984).

205. See Commonwealth v. Garabedian, 399 Mass. 304, -, 503 N.E.2d 1290, 1292
(1987) (assuming persons of Armenian parentage discrete group when holding defendant failed
to establish prima facie case of systematic exclusion).

206. The applicability of the fair cross-section and equal protection rules to young adults
(generally defined as persons age 18 to 34) is controversial and frequently litigated. See People
v. Mora, 190 Cal. App. 3d 208, -, 235 Cal. Rptr. 340, 346 (1987); see also Barber v.
Ponte, 772 F.2d 982, 1001-07 (1st Cir. 1985) (Bownes, J., dissenting) (arguing that young
persons are a cognizable group), cert. denied, 475 U.S. 1050 (1986). Federal appellate courts
have overwhelmingly decided that arbitrarily selecting people between certain ages and desig-
nating them as young adults results in "too amorphous and fluid" a grouping to constitute a
cognizable group for constitutional purposes. United States v. Lynch, 792 F.2d 269, 271 (1st
Cir. 1986); accord Willis v. Kemp, 838 F.2d 1510 (lth Cir. 1988); United States v. Cresta,
825 F.2d 538, 545 (5th Cir. 1987); Barber, 772 F.2d at 997-1000; Willis v. Zant, 720 F.2d
1212, 1217 n.9 (11th Cir. 1983), cert. denied, 467 U.S. 1256 (1984). Several states also have
adopted that reasoning. See People v. Treece, 159 Ill. App. 3d 397, -, 511 N.E.2d 1361,
1369 (1987); Commonwealth v. Samuel, 398 Mass. 93, -, 495 N.E.2d 279, 281 (1986).
Conversely, at least one court and commentator have persuasively argued that there is a
commonality in this country's youth, that is, the "generation gap." This shared characteristic
is an integral part of the cross-section of any community which, if systematically eliminated
from juries, will unquestionably alter verdicts. See Mora, 190 Cal. App. 3d 208, -, 235
Cal. Rtpr. 340, 346-50 (1987); Ziegler, Young Adults as a Cognizable Group in Jury Selection,
76 MicH. L. REv. 1045 (1978); see also Barber, 772 F.2d at 1001-07 (Bownes, J., dissenting)
(constitution requires venire to reasonably reflect composition of community); People v. King,
195 Cal. App. 3d 923, -, 241 Cal. Rptr. 189, 197 (1987) (Poche, J., dissenting) (age
groupings, such as young persons or retired persons, should be deemed cognizable).

207. See Commonwealth v. Wood, 389 Mass. 552, -, 451 N.E.2d 714, 721 (1983)
(defense counsel's challenges to elderly jurors not improper because age classifications are not
discrete groups).
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rejected. Similarly, groups which are defined solely in terms of
common attitudes or beliefs, as opposed to shared gender, race, or
ethnicity, are not sufficiently discrete to invoke the protection of the
fair cross-section rule.208

The issue of cognizability has served as a focal point for criticism
of the fair cross-section rule. The critics perceive the jurisdictions
adopting the Wheeler/McCray analysis as having created a consti-
tutional "monster," a right so all-encompassing and vague that
virtually any group imaginable by counsel would be entitled to claim
the constitutional protection, whether they are yuppies, rotarians,
Eagle Scouts, or toupee wearers. 29 According to this viewpoint, the
fact that there are potentially thousands of identifiable groups210

protected by the fair cross-section rule, none of whose members can
be peremptorily challenged due to group affiliation, "effectively
eliminates the peremptory challenge for all but the most frivolous
reasons (people who wear gray, smile, or wear contact lenses). ' 21'

The expectation by critics of the cross-section rule that everyone
on the venire will be a member of one or more cognizable groups
has not been realized and there is no indication that it will be. First,
the United States Supreme Court explicitly held, in Lockhart v.
McCree,2 2 that a class of prospective jurors defined solely in terms
of shared attitudes or common beliefs does not, as a matter of law,
qualify as a cognizable group. 23 Lockhart squarely holds that con-
stitutional cognizability is based on immutable characteristics such as
race, gender, or ethnic origin and not on personal attributes within
the individual's control. 24 Second, experience has shown that the

208. See Lockhart v. McCree, 476 U.S. 162, 174 (1986) (even if the sixth amendment fair
cross-section requirement applied to petit juries, more must be shown than "shared attitudes"
before group is constitutionally cognizable for equal protection purposes); see also Brown v.
North Carolina, -U.S. - , 107 S. Ct. 423, 424, 93 L. Ed. 2d 373, 374 (1986) (O'Connor,
J., concurring in denial of certiorari) (Batson applies to racial discrimination only).

209. See, e.g., Barber, 772 F.2d at 999 (holding that "young adults" does not constitute
a "distinctive" group); McCray v. Abrams, 750 F.2d 1113, 1139 (2d Cir. 1984) (Meskill, J.,
dissenting) (criticizing the breadth of the definition of distinctive group), vacated and remanded,

-U.S. - , 106 S. Ct. 3289, 92 L. Ed. 2d 705 (1986).
210. Schreiber v. Salamack, 619 F. Supp. 1433, 1440 (S.D.N.Y. 1985), aff'd sub nom.

Roman v. Abrams, 822 F.2d 214 (2d Cir. 1987), petition for cert. filed (U.S. Dec. 12, 1987).
211. See McCray, 750 F.2d at 1139.
212. 476 U.S. 162 (1986).
213. Id. at 174-75.
214. Id. In Lockhart, the Court held that permitting jurors opposed to the death penalty
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courts reject attempts to extend cognizability to vague or open-ended
classes. 2I  Third, when a question is raised on the propriety of
recognizing a particular group as cognizable, the working solution
has been to conduct an evidentiary hearing in the trial court, require
the party alleging discrimination to prove cognizability, and have the
trial court's finding reviewed on appeal.216

2. Use of Surname as Identifier for Cognizability

In many regions of the United States, including South Texas,
whether "Hispanic" or "Spanish-surnamed" persons represent a
cognizable group for equal protection or fair cross-section purposes
will be a significant issue during jury selection. In People v. Trev-
ino,2 17 the California Supreme Court not only ruled that Hispanics
are a cognizable class for purposes of the fair cross-section rule but
also held that a Spanish-surname, in itself, establishes an excluded
juror's membership in the Hispanic class. 218 Reasoning that Hispanics
have an ethnic and cultural "community of interest" and jointly
encounter societal problems such as high unemployment, poverty,
and discrimination, the court concluded that Hispanics have a com-
mon perspective which no other segment of the community could
adequately represent. 219 In defining the Hispanic class, the court
viewed the term "Spanish surname" as sufficiently descriptive of
class membership.20 The court relied on judicial decisions, censuses,
and governmental practices that use the terms "Spanish-surname"
and "Mexican-American" as synonymous. 221 Notwithstanding its ac-

to be challenged for cause did not violate the sixth amendment. Id. at 183-84. In so holding,
the Court emphasized that if the Constitution required a certain mix of individual viewpoints
on the jury, the trial judge would face the "Sisyphean task" of balancing juries, ensuring that
each jury had the appropriate number of Democrats, Republicans, young people, and so on.
Id. at 176. The Court's refusal to adopt that view of cognizability should allay certain fears
concerning the scope of the fair cross-section rule. See McCray, 750 F.2d at 1139 (Meskill,
J., dissenting) (under fair cross-section rule, "Democrats, Republicans, etc., are distinctive
groups"). But see United States v. Salamone, 800 F.2d 1216, 1232 (3d Cir. 1986) (despite
Lockhart, exclusion of groups defined by political slant violates fair cross-section requirement).

215. See supra notes 183-208 and accompanying text.
216. See United States v. Biaggi, 673 F. Supp. 96 (E.D.N.Y. 1987).
217. 39 Cal. 3d 667, 704 P.2d 719, 217 Cal. Rptr. 652 (1985).
218. Id. at 676, 704 P.2d at 721, 217 Cal. Rptr. at 654.
219. Id. at 682, 704 P.2d at 726, 217 Cal. Rptr. at 658.
220. Id. at 683, 704 P.2d at 728-29, 217 Cal. Rptr. at 659-60.
221. Id. at 684, 704 P.2d at 272, 217 Cal. Rptr. at 660.
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knowledgement that the terms "Spanish-surname" and "Hispanic"
apply with equal force to all persons of Mexican, Puerto Rican,
Cuban, Latin American, or Spanish origin, the court held that the
defendant did not fail to establish a "cognizable class" by not proving
the national origin of each excluded Spanish-surnamed juror.222 In-
stead, the court determined that national origin is relevant only if
the objection to the jury panel is based on national origin.223 When
the motion is based on ethnic identification through surnames, the
court held that voir dire regarding national origin is unnecessary and
could engender juror animosity. 224 Implicitly conceding that the broad
Hispanic class being created stretched across two continents and
several islands, the court observed that, while the complaining party
need not establish the nationality of the excluded Spanish-surnamed
jurors, the composition of the relevant Hispanic community may be
significant. 225 The Trevino court then judicially noticed census results
which demonstrated that over ninety-four percent of the persons of
Spanish origin living in the county of trial chose the "Mexican
descent" response in completing the census questionnaire. 226

Following Trevino, several courts assumed, without analysis,
that Hispanics or Spanish-surnamed persons represent a cognizable
group under equal protection and cross-section analyses. 227 Spanish-
speaking individuals also have been recognized as a cognizable group,
the purposeful exclusion of which violates the representative cross-
section requirement. 228

222. Id. at 685, 704 P.2d at 727, 217 Cal. Rptr. at 660-61.
223. See id. at 686-87, 704 P.2d at 728, 217 Cal. Rptr. at 662.
224. See id., 704 P.2d at 729, 217 Cal. Rptr. at 662.
225. See id., 704 P.2d at 729, 217 Cal. Rptr. at 662.
226. See id., 704 P.2d at 729, 217 Cal. Rptr. at 662.
227. See United States v. Alcantar, 832 F.2d 1175 (9th Cir. 1987) (assuming without

discussion that excluding three Hispanics from venire invoked Batson rule); Esquivel v.
McCotter, 791 F.2d 350, 351-52 (5th Cir. 1986) (refusing to apply Batson retroactively but
apparently viewing categories of Hispanic, Mexican-American, and Spanish-surnamed jurors
as synonymous); Fields v. People, 732 P.2d 1145, 1153 (Colo. 1987) ("Spanish-surnamed
persons clearly constitute a cognizable group under both equal protection and sixth amendment
analyses"); State v. Sandoval, 105 N.M. 696, -, 736 P.2d 501, 504-05 (Ct. App. 1987)
(assuming Spanish-surnamed jurors to be Hispanics and members of cognizable group); Garza
v. State, 725 S.W.2d 482 (Tex. App.-Corpus Christi 1987, no pet.) (finding that defense
demonstrated prima facie case under Batson concerning prosecutor's exclusion of Hispanics
without defining Hispanic class); Bueno-Hernandez v. State, 724 P.2d 1132, 1135 (Wyo. 1986)
(considering argument that Spanish-surnamed persons were members of racial group), cert.
denied, -U.S. -, 107 S. Ct. 1353, 94 L. Ed. 2d 523 (1987).

228. See People v. Lucero, 99 Cal. App. 3d 17, -, 160 Cal. Rptr. 27, 29-31 (1979). In
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The holding in Trevino that anyone with a Spanish-surname is
an Hispanic who enjoys a community of interest and common
attitudes, ideas, or experiences with anyone else with a Spanish-
surname is highly questionable. For "Hispanics" to constitute a
cognizable group, there must exist a cohesiveness of attitudes, ideas,
or experiences which distinguishes that group from the general pop-
ulace; in other words, a discrete community of identifiable interests
which is present among "Hispanics," and not shared by other
segments of society. 22 9 In rejecting as a matter of law the contention
that "Hispanics" are a cognizable class, a federal district judge
wrote:

If the proposed class were "Cuban-Americans," or "Spanish-
Americans," or "Puerto Rican-Americans," the mental image of
the "cognizable class" would be easy to discern. Mexican-Amer-
icans, for example, were held to be a cognizable class in United
States v. Test. But to lump persons from so many countries (even
continents) together as a distinct class requires the exercise of
considerable philosophical imagination. I do not believe that per-
sons of Nicaraguan or Salvadorian heritage and persons of Cuban
heritage could comfortably equate their cultural backgrounds and
attitudes one to another. Persons of Puerto Rican heritage could
not comfortably equate their backgrounds and attitudes to those
persons of Mexican heritage. 230

The use of surnames as conclusively establishing membership in
a cognizable class is even more questionable. By adopting an irre-
buttable presumption that a person with a Spanish surname is His-
panic, the "Hispanic" class created would necessarily include an
unaccounted-for number of non-Hispanic women who have married
Hispanics and adopted the surnames of their spouses. 2 1 Moreover,

Lucero, the prosecutor's exclusion of Spanish-speaking members of the jury because he assumed
they would be unable to accept translation from court interpreter was held to constitute group
bias, just as if jurors had been excluded due to racial or ethnic makeup. Id. at , 160
Cal. Rptr. at 29-31; see also Commonwealth v. Gagnon, 16 Mass. App. Ct. 110, , 449
N.E.2d 686, 693 (1984) (juror not subject to challenge simply because might understand foreign
language of witness since jury presumably will follow court's instructions), aff'd sub nom.
Commonwealth v. Bourgeois, 391 Mass. 869, 465 N.E.2d 1180 (1984).

229. See United States v. Duran de Amesquita, 582 F. Supp. 1326, 1328 (S.D. Ha. 1984).
230. See id. (citation omitted). The judge additionally commented: "As far as this judge

is aware, no one has ever presented an adequate factual basis to establish 'hispanics' as a
cognizable class." Id.

231. Id. at 1328 n.4; see also People v. Ortega, 156 Cal. App. 3d 63, 70-71, 202 Cal.
Rptr. 657, 661-62 (1984) (stating that Spanish surnames are not necessarily indicia of Hispanic
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the Trevino classification would invariably exclude women of Mexican
descent, who have adopted their husband's Anglo surname.23 2 As one
court correctly observed, "There is something strangely arbitrary
about a criterion that would seem to cover the case of the former
Miss Kelly who has married Mr. Gonzales but not the case of the
former Miss Gonzales who has married Mr. Kelly. ' 233 Names are
simply an unreliable badge of ethnic identity, and the problem is not
limited to Spanish surnames .234 Courts have overruled, as a matter
of law, challenges to jury selection alleging the unconstitutional
exclusion of Italian-Americans 235 and jurors of French-Canadian
descent26 which were solely predicated on the surnames of the
challenged jurors.

Rather than adopting the absolute presumption of Trevino that
all Spanish-surnamed individuals are Hispanic and share a common

status while observing that an excluded juror with Spanish surname was not Hispanic, but
Indian).

232. See 156 Cal. App. 3d at 70, 202 Cal. Rptr. at 661 (voir dire may reveal one or more
Hispanics who do not bear Spanish surnames); see also Gagnon, 16 Mass. App. Ct. at

, 449 N.E.2d at 691-92 (in case involving alleged unconstitutional striking of venirepersons
of French-Canadian origin as identified by surnames only, record showed "member of the
venire with the less than Gallic name of Wanda J. Clark" had French-Canadian background).

233. Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 347 n.13, cert. granted, 311
Md. 301. 534 A.2d 369 (1987).

234. Gagnon, 16 Mass. App. Ct. at __, 449 N.E.2d at 691. But see United States v.
Biaggi, 673 F. Supp. 96, 100 (E.D.N.Y. 1987) (judicially noticing that Italian-Americans are
readily identifiable by last names commonly ending in vowels).

235. See United States v. Sgro, 816 F.2d 30, 33 (1st Cir. 1987). In Sgro, not only did the
court emphasize that there was no evidence in the record to establish that Italian-surnamed
jurors, or even Italian-Americans, represent cognizable groups, but "there is nothing which in
any way indicates that the appellant-defendant's name, Sgro, hardly one in common-usage, is
'Italian-American.' " Id. at 33 n.2.

236. See Commonwealth v. Bourgeois, 391 Mass. 869, -, 465 N.E.2d 1180, 1187 n.12
(1984). But see Commonwealth v. Gagnon, 16 Mass. App. Ct. 110, -, 449 N.E.2d 686,
691-92 (1983), aff'd sub nom. Commonwealth v. Bourgeois, 391 Mass. 869, 465 N.E.2d 1180
(1984). In Gagnon, the court held that the prosecutor's exclusion of eighty-three percent of
the venire with French names demonstrated a pattern designed to exclude a discrete group.
While holding that in the Northwest, French-Canadians have been recognized as a group with
distinct linguistic and cultural traditions, the court nonetheless viewed using surnames as a
means of classification skeptically, stating:

To do so runs counter to cherished and valid nations of America as a melting pot.
Moreover, names are anglicized, women adopt married names, and names become
less than a totally reliable badge of ethnic identity.

16 Mass. App. Ct. at -, 449 N.E.2d at 691. But see People v. Dominick, 182 Cal. App.
3d 1174, 1193 n.l1, 227 Cal. Rptr. 849, 860 n.11 (1986) (expressly assuming venireman, "Mr.
Fong," to be oriental based on surname and citing Trevino).
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bond, cognizability should not be premised solely on surnames. 237

The party alleging a discriminatory use of peremptory challenges
should be required to establish that any Spanish-surnamed jurors are
members of a class with identifiable and distinct attitudes, ideas, or
experiences. For example, demonstrating the existence of a cognizable
class in South Texas might require proof that excluded jurors were
of Mexican descent, with the class so proven including jurors with
Anglo surnames as well as jurors with Spanish surnames. On the
other hand, the evidence might establish that the Hispanic class in
another region, such as Miami, encompasses a variety of national
origins.

Furthermore, the Trevino court's reasoning that proof of na-
tional origin is unnecessary if the complaining party's objection is
based on surnames appears to be circular and elevates semantics over
substance. Whether a particular group is constitutionally cognizable
is determined by its distinctiveness in the community, not by the
terminology used in objection. Since surnames are an unreliable
method of identifying members of a cognizable group, proof of
common national origin or ethnic background will generally be
essential. Nevertheless, such proof might not be necessary if the
record establishes that ninety-four percent of the Spanish-surnamed
individuals in the county of suit are of Mexican descent, as was the
case in Trevino.

Categorization of Spanish-speaking jurors as a cognizable group
is more dubious than basing cognizability on surnames. First, it is
common for second and third generation Mexican-Americans not to
be fluent in Spanish; yet, there is little question that they share
experiences with others of Mexican heritage. Second, classifying
Spanish speakers as a cognizable class is irrationally overbroad. The
class would not only include United States citizens with Mexican,
Cuban, or Salvadorian backgrounds, but would necessarily encom-
pass anyone who speaks Spanish fluently, such as a white professor

237. See People v. Ortega, 153 Cal. App. 3d 63, 70, 202 Cal. Rptr. 657, 661 (1984) (record
should reflect that any Spanish-surnamed jurors who are challenged are in fact Hispanic);
Lopez v. Foremost Paving, Inc., 699 S.W.2d 232, 235 (Tex. App.-San Antonio 1985) (appellate
court in personal injury suit declined to presume that challenged Spanish-surnamed jurors were
of Mexican descent without record of voir dire), rev'd on other grounds, 709 S.W.2d 643
(Tex. 1986); Bueno-Hernandez v. State, 724 P.2d 1132, 1133 (Wyo. 1986) (trial court decided
not to judicially notice that excluded jurors were Mexican-American simply due to Spanish
surnames), cert. denied, -U.S. -, 107 S. Ct. 1353, 94 L. Ed. 2d 523 (1987).
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of romance languages at the University of Southern California.
In short, reliance on language or surname as a conclusive iden-

tifier of cognizability is unacceptable because both classifications are
overinclusive and underinclusive. The better practice would be re-
quiring an additional showing that the excluded jurors are deemed
cognizable as a matter of law, or that they share common ideas,
experiences, and attitudes as members of law, or that they share
common ideas, experiences, and attitudes as members of a distinctive
class which cannot be adequately represented by any other segment
of society.2 3

B. Prima Facie Case

Under the equal protection and fair cross-section approaches to
preventing discriminatory jury selection, it is presumed initially that
peremptory challenges are exercised in a constitutional fashion. 2 9 If

a party believes that his opponent is using peremptory challenges to
strike jurors on the grounds of racial or other group bias, then that
party has the burden to establish a prima facie case of purposeful
discrimination. 2 4

0 While the equal protection and fair cross-section
analyses consider the prima facie issue in essentially the identical

,fashion, 24
1 the approaches differ in one significant respect. Under the

equal protection rule, the constitutional challenge can be made only
by a party who is a member of the excluded class. 242 In contrast,

238. Compare Sgro, 816 F.2d at 33 (holding evidence insufficient to support finding that
Italian-Americans are cognizable group) with Biaggi, 673 F. Supp. at 100 (finding Italian-
Americans constitutionally cognizable based on evidence of juror's ancestry, affidavits, judi-
cially noticed facts, and surnames).

239. See Batson v. Kentucky, 476 U.S. 79, 96-97 (1986); People v. Wheeler, 22 Cal. 3d
258, 278, 583 P.2d 748, 762, 148 Cal. Rptr. 890, 904 (1978).

240. 476 U.S. at 96; see also Miller v. State, 733 S.W.2d 287, 289 (Tex. App.-Corpus
Christi 1987, no pet.) (objecting party carries burden of persuasion on ultimate issue of
discrimination). See generally supra notes 19-23 and accompanying text (discussing Batson test
to show prima facie discrimination and how to rebut the presumption).

241. See People v. Turner, 42 Cal. 3d 711, 717, 726 P.2d 102, 104, 230 Cal. Rptr. 656,
659 (1986) (Batson described as "essentially the same procedure" adopted by California
Supreme Court in Wheeler).

242. In Batson, the Supreme Court stated that to establish prima facie case, defendant
must show "he is a member of a cognizable racial group . .. and that the prosecutor has
exercised peremptory challenges to remove from the venire members of the defendant's race."
476 U.S. at 96. See State v. Smith, 737 S.W.2d 731, 733 (Mo. Ct. App. 1987) (no case cited
or located holding that member of one race denied equal protection when members of another
race excluded from jury); see also People v. Zayas, 159 Il1. App. 3d 554, -, 510 N.E.2d
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one need not be a member of the excluded group in order to complain
of the absence of a jury drawn from a representative cross-section
of the community.

243

Other than that single distinction and minor differences in ter-
minology, a prima facie case under the equal protection and fair
cross-section rules consists of the same two elements. First, the
objecting party must establish that the persons excluded are members
of a constitutionally cognizable group. 2" Second, from all the relevant
circumstances of the case, the objecting party must show a strong
likelihood or inference that such persons are being challenged because
of their membership in that group. 245 Absent the establishment of
such a prima facie case, the opposing party has no obligation to
offer any explanation for the use of a peremptory challenge and the
objecting party is not entitled to a hearing on the issue. 246 Once the

1125, 1129 (1987) (Hispanic had no standing under Batson to challenge prosecution's elimination
of fourteen of fifteen blacks from jury); People v. Treece, 159 I1. App. 3d 397, -, 511
N.E.2d 1361, 1368 (1987) (defendant, as Caucasian, could not rely on equal protection for
complaint regarding systematic exclusion of blacks). But see Fields v. People, 732 P.2d 1145,
1150-51 (Colo. 1987) (strongly suggesting, but not deciding, that discriminatory jury selection
violated equal protection, although defendant not member of excluded class).

243. Turner, 42 Cal. 3d at 725, 726 P.2d at 110, 230 Cal. Rtpr. at 664; accord State v.
Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1164 n.9 (1986). Membership in the excluded
class is not essential to have standing to complain about an unrepresentative jury because the
harm from the constitutional violation extends beyond the litigant to the excluded juror who
has been discriminated against and to the public whose confidence in our system of justice
has been undermined. People v. Mora, 190 Cal. App. 3d 208, -, 235 Cal. Rptr. 340, 348-
49 n.5 (1987). In Batson, the Supreme Court agreed that discriminatory jury selection injures
not just the defendant but the public and the excluded class members; yet, the Court adopted
membership in the excluded group as the threshold "standing" element of the prima facie
equal protection case. See 476 U.S. at 96. Batson's desire to protect the public and prospective
jurors from discrimination, however, does not depend on the excluded jurors and the defendant
being members of the same group. Therefore, the "desire" is not furthered, and if anything,
is impeded by the standing requirement imposed by the Court. See Fields v. People, 732 P.2d
1145, 1150-51 (Colo. 1987); Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 337, cert.
granted, 311 Md. 301, 534 A.2d 369 (1987).

244. See generally supra notes 160-238 and accompanying text (discussing cognizability of
various groups).

245. Under Batson, the defendant must show that the exclusion of the members of the
cognizable group "and any other relevant circumstances raise an inference" that venirepersons
were excluded on account of race. See 476 U.S. at 96. In comparison, the fair cross-section
analysis requires the complaining party to establish, depending on the jurisdiction, a "likeli-
hood," "substantial likelihood," or "strong likelihood" that jurors were peremptorily chal-
lenged due to their group affiliations. See State v. Belton, 318 N.C. 141, -, 347 S.E.2d
755, 765-66 (1986).

246. Chew, 71 Md. App. at -, 527 A.2d at 338.
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objecting party establishes a prima facie showing of a constitutional
violation, the burden shifts to his opponent to come forward with a
neutral explanation for the challenge based on the particular case
being tried. 247

The elements of a prima facie case are imprecise.2 48 Nevertheless,
several factors are repeatedly looked to by courts when resolving the
question. 249 The prima facie requirement may be satisfied by showing
that: (1) counsel excluded all or most of a cognizable group from
the venire;250 (2) counsel used a disproportionate number of peremp-
tories against members of the group; 25 (3) the challenged jurors
basically shared a single characteristic, membership in the group; 25 2

(4) apart from the group membership, the excluded jurors were as

247. See 476 U.S. at 97; People v. Wheeler, 22 Cal. 3d 258, 281, 583 P.2d 748, 764-65,
148 Cal. Rptr. 890, 906 (1978). See generally infra notes 281-366 and accompanying text
(discussing rebuttal of prima facie case of a violation).

248. See United States v. Forbes, 816 F.2d 1006, 1010 (5th Cir. 1987); see also Chew, 71
Md. App. at __ , 527 A.2d at 339 (Batson is "murky" about nature of threshold showing
needed for prima facie case). In Tompkins v. State, No. 68870 (Tex. Crim. App. Oct. 7,
1987), the Texas Court of Criminal Appeals analyzed the quantum of proof needed to raise
a prima facie case:

A prima facie case represents the minimum quantum of evidence necessary to support
a rational inference that the allegation of fact is true. The party with the burden of
proof must produce at least this much evidence to avoid a finding that the allegation
is not true as a matter of law. Once produced, however, the allegation must be
found true unless it is contradicted, impeached, or rebutted by other evidence. In
the present context, such other evidence must include a racially neutral explanation
by the prosecuting attorneys, and must be legally adequate to support a judgment
in favor of the State. If it is, an issue of fact is joined which can only be resolved
by an assessment of evidentiary weight and credibility. It is the burden of the accused
to persuade the trial judge by a preponderance of the evidence that the allegations
of purposeful discrimination are true in fact.

Id. at__.
249. Almost all of the factors discussed below were initially raised by the California

Supreme Court to illustrate possible methods of proving a prima facie case. See People v.
Wheeler, 22 Cal. 3d 258, 280-81, 583 P.2d 748, 764, 148 Cal. Rptr. 890, 905 (1978).

250. See infra notes 257-80 and accompanying text; see also infra notes 390-402 and
accompanying text (discussing perfection of record for appellate review).

251. See infra notes 257-80 and accompanying text.
252. See, e.g., People v. Turner, 42 Cal. 3d 711, 719, 726 P.2d 102, 106, 230 Cal. Rptr.

656, 660 (1986) (finding prima facie case when excluded blacks were of different sex and
marital status, lived in different cities and had different occupations); People v. Moss, 188
Cal. App. 3d 268, 276, 233 Cal. Rptr. 153, 157 (1986) (holding prima facie case established
and noting "the two challenged jurors shared few if any characteristics other than their race");
State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1168 (1986) (after pretextual explanations
rejected, apparent to court that only difference between jurors accepted and jurors stricken
was their race).



TEXAS TECH LA W REVIEW [Vol. 19:921

heterogeneous as the community as a whole; 23 and (5) counsel
challenged members of the group ostensibly because of a case-specific
bias, yet left unchallenged nonmembers with the identical character-
istic .254

The prima facie showing may be strengthened by such circum-
stances as the striking party's failure to engage the challenged jurors
in more than desultory voir dire or to ask any questions whatsoever.2 15

The failure to ask follow-up questions, when obviously called for,
or probing questions designed to elicit specific bias, may be indicative
of desultory voir dire.21

6

Additionally, the fact that the complainant is a member of the
excluded group is often viewed as significant. 2 7 Racial factors sur-

253. 188 Cal. App. 3d at 275, 233 Cal. Rptr. at 157. As the court in Moss observed, "in
a case of alleged exclusion on the ground of race it may be significant if the persons challenged,
although all Black, include both men and women and are of a variety of ages, occupations
and social or economic condition." Id. at 276, 233 Cal. Rptr. at 157.

254. Disparate treatment of the members of the excluded group and the unchallenged
jurors is uniformly viewed as strong evidence of exclusion on the basis of group bias. People
v. Washington, 188 Cal. App. 3d 794, -, 234 Cal. Rptr. 204, 209 (1987); see also Garrett
v. Morris, 815 F.2d 509, 513-14 (8th Cir.) (while prosecutor allegedly struck blacks because
they "lacked education," whites with less education were not challenged), cert denied, -U.S.

., 108 S. Ct. 233, 98 L. Ed. 2d 191 (1987); People v. Hall, 35 Cal. 3d 161, 168-69, 672
P.2d 854, 858-59, 197 Cal. Rptr. 72, 75-76 (1983) (prosecution's reasons for striking minority
jurors equally applicable to whites not excused, suggesting reasons not valid); State v. Gamble,
257 Ga. 325, -, 357 S.E.2d 792, 795 (1987) (engaging in disparate treatment of challenged
and unchallenged jurors strengthens instead of rebutting prima facie case). Also, withdrawing
a challenge rather than disclosing an explanation, "in the tradition of the child whose fingers
had been caught in the cookie jar," is further evidence that challenges were racially motivated.
See Roman v. Abrams, 608 F. Supp. 629, 634 (S.D.N.Y. 1985), rev'd in part on other grounds,
822 F.2d 214, 228 (2d Cir.), petition for cert. filed (U.S. Dec. 12, 1987).

255. Compare Holley v. J & S Sweeping Co., 143 Cal. App. 3d 588, -, 192 Cal. Rptr.
74, 78 (1983) (prima facie showing established when defense counsel asked no questions of
three challenged black jurors) with State v. Robbins, 319 N.C. 465, -, 356 S.E.2d 279,
296 (no reasonable inference of discrimination arose when state's attorney questioned each
juror in identical detailed fashion), cert. denied, - U.S. -, 108 S. Ct. 269, 98 L. Ed.
2d 266 (1987).

256. See People v. Turner, 42 Cal. 3d 711, 727, 726 P.2d 102, 112, 230 Cal. Rptr. 656,
666 (1986); People v. Fuller, 136 Cal. App. 3d 403, 420, 186 Cal. Rptr. 283, 294 (1982). But
see People v. King, 195 Cal. App. 3d 923, -, 241 Cal. Rptr. 189, 195 (1987) (indicating
that follow-up questions not required if clear that inquiry could embarrass challenged juror
and cause resentment in remaining jurors). It is not essential for the complaining party to
prove desultory voir dire; nevertheless, in a close case, such proof could be very helpful. See
Fuller, 136 Cal. App. 3d at 420, 186 Cal. Rptr. at 293-94.

257. People v. Wheeler, 22 Cal. 3d 258, 280, 583 P.2d 748, 764, 148 Cal. Rptr. 890, 905
(1978). See State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1164 n.9 (1986) (defendants
may be more likely to carry the ultimate burden of persuasion on peremptory strikes if they
are members of the excluded group).
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rounding the case which provide a motive to eliminate a certain class
from the jury are similarly probative on the prima facie showing. 25 8

To illustrate, in civil litigation racial factors could be implicated when
a suit involves allegations of race or sex discrimination, if critical
witnesses had made racially prejudicial statements that might be
disclosed to the jury219 or in a civil assault action when the defendant
is black and the victim white. 26

0

While there is no quantitative formula to gauge the validity of
peremptory challenges against minority jurors, 26' evaluating the ex-
istence of a prima facie case is, to some extent, a "numbers game."
The mere absence of black jurors, without more, does not establish
a constitutional violation, 262 yet, a prima facie showing will generally
be deemed established when a12 63 or almost a1264 members of the
cognizable group are excused. 265 Also considered highly significant is

258. Fuller, 136 Cal. App. 3d at 419-20, 186 Cal. Rptr. at 293.
259. In People v. Johnson, 22 Cal. 3d 296, 583 P.2d 774, 148 Cal. Rptr. 915 (1978), the

prosecutor admitted he intended to eliminate all black jurors from the panel because several
of his witnesses had used the word "nigger" in pretrial statements. The prosecutor reasoned
that it would be "very difficult for any black person to be totally objective about it . . . either
consciously or subconsciously." Id. at 299, 583 P.2d at 775, 148 Cal. Rptr. at 916. The
California Supreme Court reversed the conviction returned by an all-white jury, holding the
prosecutor's reasons were "insufficient as a matter of law." Id. at 299, 583 P.2d at 775, 148
Cal. Rptr. at 916.

260. See People v. Harvey, 163 Cal. App. 3d 90, 110, 208 Cal. Rptr. 910, 922 (1984)
(prosecutor "clearly possessed a motive" to discriminate when defendant black and victims
white); see also United States ex rel. Kyles v. O'Leary, 642 F. Supp. 222, 228 (N.D. I11. 1986)
(racial composition of jury important when the accused is black and the victim is white),
aff'd, 834 F.2d 173 (7th Cir. 1987).

261. See Rodgers v. State, 725 S.W.2d 477, 479 (Tex. App.-Houston [lst Dist.] 1987, no
pet.).

262. Williams v. State, 507 N.E.2d 997, 998 (Ind. Ct. App. 1986).
263. See, e.g., Haynes v. State, 739 P.2d 497, 502 (Nev. 1987) (only two blacks on venire

were eliminated by prosecutor); State v. Sandoval, 105 N.M. 696, __, 736 P.2d 501, 505
(Ct. App. 1987) (prima facie showing made when only two Hispanics were challenged to create
Hispanic-free jury); Rodgers, 725 S.W.2d at 480 (striking all six blacks raised inference of
discrimination). But see Thorne v. State, 509 N.E.2d 877, 881 (Ind. Ct. App. 1987) (removal
of only two black jurors through peremptories does not by itself raise inference of racial
discrimination).

264. See, e.g., Fleming v. Kemp, 794 F.2d 1478, 1484 (lth Cir. 1986) (prima facie case
established when eight of ten black venirepersons challenged); Commonwealth v. Soares, 337
Mass. 461, -, 387 N.E.2d 499, 517 (pattern of improper conduct clearly demonstrated
when prosecutor challenged twelve of thirteen blacks), cert. denied, 444 U.S. 881 (1979); Garza
v. State, 725 S.W.2d 482, 483 (Tex. App.-Corpus Christi 1987, no pet.) (discriminatory
inference raised when prosecutor eliminated seven of nine Hispanics on venire).

265. One intermediate appellate court has concluded that in California, at least, the use
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the ratio between the total number of challenges used by counsel and
the number of those challenges counsel used against members of the
cognizable group. If virtually every challenge is employed to eliminate
a minority juror, a prima facie case will invariably be found. 266 In
contrast, counsel passing as many minority jurors as he strikes, 267 or
accepting a jury with minority members when he could have exercised
unused challenges to eliminate those jurors, refutes the inference of
discrimination.2

The numerical relationship between the composition of the venire
and the makeup of the jury panel has been viewed to be important
as well. A jury panel closely resembling the racial makeup of the
venire may rebut the alleged discriminatory motive,269 while a glaring
disparity is indicative of racial discrimination. 270

Several recent decisions have analyzed the prima facie issue in
terms of whether the jury paralleled the racial and ethnic composition
of the forum county or the racial/ethnic makeup of a typical jury
in that county. Based on documentary proof such as censuses and
surveys, coupled with live testimony by counsel and others with

of peremptory challenges to eliminate three or more prospective jurors, where the challenges

eliminate all or substantially all of a cognizable group from the jury, establishes a prima facie
case as a matter of law, absent an apparent alternative explanation. See People v. Harvey,

163 Cal. App. 3d 90, 112, 208 Cal. Rptr. 910, 923 (1984). A rigid rule of this nature would

appear to be unworkable in light of the myriad of possibilities regarding the makeup of venires
and factual settings of lawsuits. See Rodgers, 725 S.W.2d at 479 (there is no quantitative

formula by which to gauge peremptory challenges).
266. See Fleming, 794 F.2d at 1484 (prosecution used eight of ten strikes against blacks);

Garza, 725 S.W.2d at 483 (seven of ten challenges used by prosecution against Hispanics).

267. See State v. Belton, 318 N.C. 141, -, 347 S.E.2d 755, 766-67 (1986).

268. See United States v. Montgomery, 819 F.2d 847, 851 (8th Cir. 1987); see also United

States v. Dennis, 804 F.2d 1208, 1211 (11th Cir. 1986) (government used only three of its six

peremptories and two blacks sat on jury), cert. denied, __U.S. -, 107 S. Ct. 1973, 94

L. Ed. 2d 814 (1987); Williams v. State, 712 S.W.2d 835, 842 (Tex. App.-Corpus Christi

1986, no pet.) (prosecution had sufficient strikes remaining to eliminate all blacks from jury

service but did not).

269. United States v. Forbes, 816 F.2d 1006, 1009 (5th Cir. 1987) (ratio of black persons

to white persons on jury identical to that on venire); People v. S.R., 136 Misc. 2d 54, ,

517 N.Y.S.2d 864, 865 (Sup. Ct. 1987) (venire with sixty-five percent minorities and empanelled
jury with forty percent minorities held not so disproportionate as to imply systematic exclusion).

270. Gamble v. State, 257 Ga. 325, -, 357 S.E.2d 792, 794 (1987) (prima facie case

shown when blacks comprised 23.807o of venire but none seated on jury). The Constitution
does not mandate that a party comply with a specific mathematical formula to avoid deviating
from the composition of the venire. See Montgomery, 819 F.2d at 850-51 (despite fact that

blacks were eliminated from venire at rate of more than double the rate at which proportionate
striking would have caused, court upheld refusal to find prima facie case).
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personal knowledge of the county's jury selection process, the trial
judge then decides if the jury, as empanelled, reasonably approxi-
mated a representative cross-section of the county at the time of
trial.27' If it does, then generally the court finds that a prima facie
discriminatory showing has not been made. 272

The exclusion of a single prospective juror, however, in itself,
is enough to state a prima facie case 27 3-particularly when no member
of that class remains on the jury. 274 Likewise, the single fact that
one or more members of a cognizable group served on the jury does
not automatically defeat a prima facie showing. 275 If courts viewed
the presence on the jury of members of the cognizable group in
question as conclusively establishing non-discriminatory intent, then
an attorney could simply avoid the appearance of discrimination by
leaving a "token" on the panel while reducing the minority interest

271. See Roman v. Abrams, 822 F.2d 214, 219-20 (2d Cir.) (to establish racial and ethnic
makeup of typical Bronx County jury, court relied on census and testimony of prosecutor,
legal aid attorney, and former law clerk to trial judge), petition for cert. filed (U.S. Dec. 12,
1987). Establishing a prima facie case by this method could require an extensive adversarial
and evidentiary hearing and thus, disrupt jury selection. Accordingly, if counsel suspects that
his opponent is likely to strike discriminatorily, he should request a pretrial hearing if he
intends to use this method to build a prima facie case.

272. See, e.g., People v. Davis, 189 Cal. App. 3d 1177, 1191, 234 Cal. Rptr. 859, 868-69
11987, (judicially noticing federal census and emphasizing that percentage of blacks on jury
was double percentage of blacks in Los Angeles County); State v. Belton, 318 N.C. 141,

., 347 S.E.2d 755, 766 (1986) (close parallel between racial composition of county and
jury rebutted inference of discrimination); Williams, 712 S.W.2d at 842 (jury seated fairly
reflected general population of Nueces County).

273. See United States v. David, 803 F.2d 1567, 1571 (lth Cir. 1986) ("under Batson,
the striking of one black juror for racial reasons violates the Equal Protection Clause");
Fleming v. Kemp, 794 F.2d 1478, 1483 (1 1th Cir. 1986) (district court erred in concluding that
no Batson complaint existed because not all blacks challenged); People v. Moss, 188 Cal. App.
3d 268, 277, 233 Cal. Rptr. 153, 159 (1986) (rejecting automatic rule which would permit
prosecutors to discriminate so long as they hold it to acceptable level of one or two jurors).
Unlike the overruled rule of Swain, a pattern of strikes is not required to prove a Batson
violation. One instance of racial discrimination will suffice. State v. Alvarado, 226 Neb. 195,

, 410 N.W.2d 118, 122 (1987).
274. See United States v. Chalan, 812 F.2d 1302, 1314 (10th Cir. 1987); People v. Brown,

152 Ill. App. 3d 996, __, 505 N.E.2d 397, 400 (1987).

275. See Powell v. State, 182 Ga. App. 123, -, 355 S.E.2d 72, 73 (1987) (fact that
three blacks on jury not dispositive as "question is whether the state exercised any of its
strikes for a racially discriminatory reason") (emphasis by court); Keeton v. State, 724 S.W.2d
58, 65 n.5 (Tex. Crim. App. 1987) (rejecting argument that no Batson issue raised since one
black on jury). In other words, "one need not eliminate 100% of minority jurors to achieve
an impermissible purpose." Commonwealth v. Soares, 377 Mass. 461, -, 387 N.E.2d 499,
516 n.32, cert. denied, 444 U.S. 881 (1979); accord Williams, 712 S.W.2d at 841.
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to impotency. 276 Moreover, this rationale ignores the fact that other
members of the group might have been excluded for unconstitutional
reasons .277

None of the factors discussed previously is dispositive of a prima
facie showing of a venire tainted with discrimination. Additionally,
a statistical showing is not the only means of demonstrating discrim-
ination. 278 Instead, the trial judge must consider any statistics in light
of the showing made by objecting counsel and the judge's own
perceptions of the voir dire process. 279 It is clear, however, that the
more of these factors present in a case and the greater their perva-
siveness, the more likely the complaining party will be found to have
sustained the burden of demonstrating a prima facie case of pur-
poseful discrimination. 2 0

C. Rebutting the Prima Facie Case

1. In General

If the trial judge finds that the complaining party has made a
sufficient prima facie showing, the burden then shifts to his opponent
to come forward with non-discriminatory explanations for his per-
emptory challenges. 281 If the constitutional complaint is based on an
alleged equal protection violation, the striking party must furnish
"racially neutral" explanations. 28 2 In a case involving the fair cross-
section rule, the explanations must demonstrate that the jurors were
challenged for bias relating to the particular case being tried and not

276. People v. Motton, 39 Cal. App. 3d 596, 607-08, 704 P.2d 176, 183, 217 Cal. Rptr.
416, 423 (1985); Soares, 377 Mass. at __ , 387 N.E.2d at 516 n.32.

277. See 39 Cal. App. 3d at 607-08, 704 P.2d at 183, 217 Cal. Rptr. at 423; see also State
v. Brinkley, No. WD 38797 (Mo. Ct. App. Feb. 2, 1988) (Batson cannot be rendered "a priori
inapplicable by game of numbers").

278. See United States v. David, 803 F.2d 1567, 1571 (11th Cir. 1986); People v. Fuller,
136 Cal. App. 3d 403, 419-20, 186 Cal. Rptr. 283, 293-95 (1982).

279. See 803 F.2d at 1571; Williams, 712 S.W.2d at 841.
280. See United States v. Forbes, 816 S.W.2d 1006, 1011 n.7 (5th Cir. 1987); see also

People v. Turner, 42 Cal. 3d 711, 719, 726 P.2d 102, 106, 230 Cal. Rptr. 656, 660 (1986)
(holding that "[t]he combination of these factors establishes a prima facie case of group
discrimination.").

281. See Batson v. Kentucky, 476 U.S. 79, 98-99 (1986); People v. Wheeler, 42 Cal. 3d
258, 281, 583 P.2d 748, 764-65, 148 Cal. Rptr. 890, 906 (1978); see also supra notes 16 & 19-
23 and accompanying text (discussing Batson test and rebuttal of prima facie case).

282. See 476 U.S. at 98-99.
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group bias. 2 3 As a practical matter, regardless of the constitutional
basis for the objection, the explanations must be reasonably specific,
contain legitimate reasons, and be related to the particular case.28 4

In determining the validity of the explanations, the trial court
must assume an active role and satisfy itself not only that the
explanation offered is constitutionally acceptable, but that it is gen-
uine.285 This requires the trial court to make a sincere and reasoned
attempt to evaluate the explanation in view of the circumstances of
the case, its knowledge of trial techniques and strategy, and its
observation of counsel during jury selection. 2 6 Obviously, rubber
stamp approval by the trial court of all non-discriminatory expla-
nations, no matter how conclusory, illogical, or fanciful, would
cripple the constitutional protections afforded by the equal protection
and fair cross-section rules. 2 7 Thus, the trial court is obligated to
distinguish bona fide reasons from "sham excuses belatedly contrived
to avoid admitting acts of group discrimination. ' 288

In fulfilling the obligation to ferret out "sham excuses," the
judge may need to question counsel informally or under oath, have
portions of the voir dire read back by the court reporter, or summon
venirepersons for individual voir dire outside the presence of other
prospective jurors. Counsel for the objecting party should participate
actively at the hearing by cross-examining opposing counsel, 28 9 point-
ing out to the trial judge where the stated reasons are in bad faith

283. See Wheeler, 22 Cal. 3d at 281-82, 585 P.2d at 764-65, 148 Cal. Rptr. at 906. See
generally supra notes 59-74 and accompanying text (discussing fair cross-section analysis).

284. See United States v. Mathews, 803 F.2d 325, 330 (7th Cir. 1986), cert. granted in
part, -U.S. -, 107 S. Ct. 1601, 94 L. Ed. 2d 788 (1987); Slappy v. State, 503 So. 2d
350, 355 (Fla. Dist. Ct. App. 1987), aff'd, 522 So. 2d 18 (Fla. 1988).

285. See People v. Hall, 35 Cal. 3d 161, 167-68, 672 P.2d 854, 858, 197 Cal. Rptr. 71, 75
(1983); Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 341, cert. granted, 311 Md.
301, 534 A.2d 369 (1987).

286. See 35 Cal. 3d at 167-68, 672 P.2d at 858, 197 Cal. Rptr. at 75.
287. See Gamble v. State, 257 Ga. 325, -, 357 S.E.2d 792, 794 (1987); State v. Butler,

731 S.W.2d 265, 268 (Mo. Ct. App. 1987).
288. Hall, 35 Cal. 3d at 168, 672 P.2d at 858, 197 Cal. Rptr. at 75; accord Slappy, 503

So. 2d at 356 (trial judge must make reasoned determination that facially innocuous expla-
nations are not contrived to hide racial motive). As is the situation with any fact finder, the
trial court is the sole judge of the credibility of the witness-the prosecutor. The court is
entitled to disbelieve all or any part of the prosecutor's testimony. Wilty v. State, No. C14-
86-00357-CR (Tex. App.-Houston 114th Dist.] March 24, 1988, no pet.).

289. See United States v. Biaggi, 673 F. Supp. 96 (E.D.N.Y. 1987) (prosecutor sworn in
and cross-examined by defense counsel).
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or factually erroneous or by arguing that the reasons advanced are
legally insufficient. 29

0 Through active involvement in the hearing,
objecting counsel can additionally ensure that crucial facts bearing
on the judge's decision are preserved for appeal. 291

The proffered explanation for striking members of a cognizable
group should be analyzed by the trial court in light of the explanations
offered for other peremptory challenges and the strength of the prima
facie case. 292 The effectiveness of a stated reason may be diminished
or magnified by the persuasiveness of companion explanations, as
well as by the probative force of the prima facie showing.2 93 In a
similar vein, when the trial court evaluates whether the prima facie
case has been rebutted, it may feel less concerned about an isolated
weak justification when the remaining explanations are constitution-
ally acceptable, than when many of the explanations advanced are
questionable. 294 Likewise, a weak prima facie showing may be more
easily rebutted than a strong one. 295

Inquiry by the trial judge into the legitimacy of the peremptory
challenges should be conducted out of the presence of the venire to
avoid potential juror embarrassment and hostility. The venire should
be excused from the courtroom, or a hearing at the bench or in
chambers should be held. 296 The trial judge should not, however,
conduct an in camera, ex parte examination of counsel whose chal-
lenges are being questioned unless the explanations are strategy-
related or otherwise privileged. 297 If the motive for excluding jurors
is based on confidential matters of tactics and strategy, the disclosure

290. See United States v. Thompson, 827 F.2d 1254, 1260 (9th Cir. 1987).
291. See id. at 1261; see also People v. Esquer, 195 Cal. App. 3d 1362, -, 241 Cal.

Rptr. 372, 376 (1987) (appellate court considers only those factual arguments raised by objecting
attorney in trial court when reviewing ruling on Wheeler motion).

292. Gamble, 257 Ga. at , 357 S.E.2d at 795; see also Butler, 731 S.W.2d at 269
(stating factors which may be used to evaluate prima facia case to analyze legitimacy of
explanations).

293. See 257 Ga. at -, 357 S.E.2d at 795.
294. Id. at , 357 S.E.2d at 795.
295. Id. at , 357 S.E.2d at 795.
296. See People v. Fuller, 136 Cal. App. 3d 403, 417, 186 Cal. Rptr. 283, 291 (1982)

(hearing conducted in chambers on Wheeler motion); see also TEx. R. Evm. 103(c) (to avoid
juror prejudice, hearings on admissibility should be conducted out of presence of jury).

297. See United States v. Thompson, 827 F.2d 1254, 1259 (9th Cir. 1987); United States
v. Alcantar, 832 F.2d 1175, 1180 (9th Cir. 1987). But see United States v. Tucker, 836 F.2d
334, 339-40 (7th Cir. 1988) (expressly disagreeing with Thompson and holding ex parte Batson
hearings are permissible).
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of which would be prejudicial to counsel's ability to conduct his
case, justification exists for an ex parte proceeding. 298 But, if the
reasons involve mundane matters, such as dress, occupation or de-
meanor, ex parte proceedings are inappropriate. 299

There is no bright-line test for trial judges to use when distin-
guishing between constitutionally permissible grounds of case-specific
bias and impermissible grounds of presumed group or racial bias. 3°°

Eliciting the true reason for challenging a juror often will be awkward
while discerning the genuineness of the proffered explanation will be
difficult, and perhaps impossible in some instances.3 0' For those
reasons, appellate courts will have to rely heavily on trial judge's
instincts, experience, and sense of fairness.30 2

Eventually, case law should furnish reasonably precise guidelines
on the validity of certain categories of explanations.303 Clear-cut
rules, however, will never be available to assist trial judges in every
situation. Not only will counsel become increasingly imaginative to
avoid using explanations viewed as insufficient to rebut the prima
facie showing, but each lawsuit is unique, as is each prospective
juror.304

2. Acceptable Explanations

It is settled that the explanation offered as justification for the
challenge need not rise to the level of a challenge for cause.0 5 Of

298. 827 F.2d at 1259.
299. See id. at 1259-60 (trial court abused discretion by conducting in camera, ex parte

hearing on prosecutor's explanations which involved mundane rather than strategical consid-
erations).

300. State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1169 (1986).
301. Id. at __, 511 A.2d at 1169.
302. Id. at __, 511 A.2d at 1169. The ephemeral nature of the trial court's ruling is the

reason the Supreme Court in Batson stressed that this ruling should be given "great deference"
on appeal by the reviewing court. See Batson v. Kentucky, 476 U.S. 79, 98 n.21 (1986).

303. While the equal protection rule has a more restrictive view of cognizability and
standing than the fair cross-section analysis, the two approaches scrutinize explanations in the
same fashion. Consequently, cases construing Batson 'will be applicable to fair cross-section
litigation and vice versa.

304. See Stewart, Court Rules Against Jury Selection Based on Race, 72 A.B.A.J. 68, 70
(1986) (observing that to evade Batson ban on discriminatory strikes, prosecutor's office could
simply develop ten or fifteen standard explanations for striking minority jurors).

305. See, e.g., Batson, 476 U.S. at 97; Weekly v. State, 496 N.E.2d 29, 31 (Ind. 1986).
Actually, the explanation "need not even be a good reason." Chew v. State, 71 Md. App.
681, , 527 A.2d 332, 341, cert. granted, 311 Md. 301, 534 A.2d 369 (1987). Counsel may
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course, if the record demonstrates that a challenge for cause would
have been appropriate, that explanation will clearly be sufficient to
rebut the inference of discrimination. 3

0
6

A number of explanations, when supported by the record, have
been consistently upheld by appellate courts. For example, a
venireperson's acknowledgment during voir dire that he or she is
acquainted with one of the parties, °7 attorneys °0 or witnesses, 3

0
9 or

is familiar with the location of' the accident or incident,310 or pretrial
publicity "' will be a permissible explanation. Even if the prospective

strike "from mistake, or from ignorance, or from idiosyncrasy." Gamble v. State, 257 Ga.
325, -, 357 S.E.2d 792, 794 (1987). The explanation simply must not be based on group
or racial bias. Id. at -, 357 S.E.2d at 794; accord Chew, 71 Md. App. at -, 527 A.2d
at 341.

306. See Thorne v. State, 509 N.E.2d 877, 881 (Ind. Ct. App. 1987) (prosecution likely
could have challenged for cause juror who had been in prison, was on probation and doubted
ability to sit in judgment).

307. See United States v. Jackson, 696 F.2d 578, 593 (8th Cir. 1982), cert. denied, 460
U.S. 1073 (1983); People v. Brown, 505 N.E.2d 397, 401 (Ill. App. Ct. 1987). This explanation
might present a problem in small counties where it would be difficult to select a panel with
members with no acquaintanceship with the parties. See State v. Hood, 242 Kan. 115,
744 P.2d 816, 821 (1987).

308. See United States v. Williams, 822 F.2d 512, 515 (5th Cir. 1987) (defense counsel
described as Northern Mississippi version of William Jennings Bryan); United States v.
Cartlidge, 808 F.2d 1064, 1070 (5th Cir. 1987) (defense attorney had worked for juror's
employer); Williams v. State, 507 N.E.2d 997, 998-99 (Ind. Ct. App. 1986) (juror had been
represented by defendant's lawyer); Bueno-Hernandez v. State, 724 P.2d 1132, 1135 (Wyo.
1986) (juror had been sued by someone in prosecutor's office in collection matter), cert.
denied, -U.S. -, 107 S. Ct. 1353, 94 L. Ed. 2d 523 (1987). If the juror not only
knows counsel, but counsel's past experience with that juror was adverse, counsel should so
state on the record, thus bolstering the validity of his challenge. See People v. Chambie, 189
Cal. App. 3d 149, 154-55, 234 Cal. Rptr. 308, 311 (1987) (venireperson had previously served
on panel which acquitted defendant in case tried by same prosecutor); People v. Morales, 126
A.D.2d 836, -, 510 N.Y.S.2d 756, 756 (1987) (counsel had prior unfavorable experience
with juror).

309. See United States v. Love, 815 F.2d 53, 54 (8th Cir.), cert. denied, -U.S.
108 S. Ct. 177, 98 L. Ed. 2d 130 (1987) (juror acquainted with employer of critical witness);
Jackson, 696 F.2d at 394 (venireperson knew six of seven defense character witnesses); State
v. Threet, 225 Neb. 682, -, 407 N.W.2d 766, 771 (1987) (potential witness known by
juror); Sanders v. State, 727 S.W.2d 674, 676 (Tex. App.-Texarkana 1987, pet. granted)
(venireperson knew witness).

310. See, e.g., United States v. Cloyd, 819 F.2d 836, 837 (8th Cir. 1987); United States v.
Andrade, 788 F.2d 521, 523, 525 (8th Cir.), cert. denied sub nom. Riley v. United States,

-U.S. .. 107 S. Ct. 462, 93 L. Ed. 2d 408 (1986); State v. Wylie, 10 Conn. App. 683,
- 525 A.2d 528, 534-35 (1987); see also People v. Harvey, 163 Cal. App. 3d 90, 112 n.10,

208 Cal. Rptr. 910, 923 n.10 (1984) (familiarity with scene of crime qualifies as specific bias
because juror may bog down in irrelevant details of testimony).

311. See United States v. Woods, 812 F.2d 1483, 1485-87 (4th Cir. 1987) (highly publicized
prosecution against member of South Carolina House of Representatives with juror exposed
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juror disclaims any bias and vows to base his verdict solely on the
evidence and the court's instructions, the risk exists that personal
relationship or independent knowledge could taint the verdict and is,
therefore, a permissible explanation.112 Other responses during voir
dire which will substantiate an explanation as legitimate include those
showing that a juror clearly doubts his ability to sit in judgment,313

vacillates and equivocates on critical issues,3' 14 is markedly unreceptive
to a party's theory of liability or defense315 or readily concedes a
bias against the applicable law or an unwillingness to follow the
court's instructions on the law.3 16

In addition to verbal responses by jurors during voir dire, case
law has established that certain types of answers to the written jury
questionnaire, the "paper" voir dire, completed by each venireperson,
will rebut the prima facie showing of discrimination. Juror question-

to newspaper accounts described by defense counsel as inaccurate, inflammatory, and racist);
Jackson, 696 F.2d at 593 (juror acknowledged familiarity with media accounts); Grady v.
State, 730 S.W.2d 191, 195-96 (Tex. App.-Dallas 1987, pet. granted) (juror may have seen
television reports and equivocated on ability to give full range of punishment).

312. See Adams v. State, 740 S.W.2d 60, 62 (Tex. App.-Dallas 1987, no pet.) (state
entitled to disbelieve juror who said her close friendship with accused's mother would not
affect verdict).

313. See, e.g., United States v. Hawkins, 781 F.2d 1483, 1485, 1487 (11th Cir. 1986) (juror
admittedly nervous about making decision and preferred not to sit on case); Wilder v. State,
498 N.E.2d 1295, 1297 (Ind. Ct. App. 1986) (juror doubted capability of being impartial);
Woods v. State, 490 So. 2d 24, 29 (Fla. 1986) (not wanting reluctant juror is not evidence of
discrimination).

314. Voir dire responses clearly demonstrating that a prospective juror is indecisive, has
great difficulty making a decision, or changes his or her mind often will provide a legitimate
reason for exercising a challenge by counsel seeking decision-makers and independent thinkers.
See People v. Davis, 189 Cal. App. 3d 1177, 1192, 234 Cal. Rptr. 859, 869 (1987) (juror
clearly hesitant when answering questions about ability to sit on capital case); Baynard v.
State, 518 A.2d 682, 685-87 (Del. 1986) (record demonstrated that juror challenged due to
equivocal responses, not group bias); Gary v. Commonwealth, 233 Va. 313, -, 356 S.E.2d
157, 170-71 (venireperson vacillated on ability to impose death penalty), cert. denied,
U.S. ., 108 S. Ct. 207, 98 L. Ed. 2d 158 (1987).

315. See Baynard, 518 A.2d at 685-87; see also People v. Chambie, 189 Cal. App. 3d 149,
155-58, 234 Cal. Rptr. 308, 311-13 (1987) (juror believed "great possibility" that women would
lie about being raped when defense based on consent).

316. See, e.g., United States v. Mathews, 803 F.2d 325, 330-31 (7th Cir. 1986) (juror
expressed grave reservation regarding propriety of tape recording evidence), cert. denied, -
U.S. -, 107 S. Ct. 1601, 94 L. Ed. 2d 788 (1987); People v. Davis, 189 Cal. App. 3d
1177, 1193, 234 Cal. Rptr. 859, 870 (1987) (juror felt direct evidence better than circumstantial
proof despite court's instruction to consider them as having same weight); Chambie, 189 Cal.
App. 3d at 158, 234 Cal. Rptr. at 313 (venireperson expressed problems about ability to apply
standard of proof); Rijo v. State, 721 S.W.2d 562, 564-65 (Tex. App.-Amarillo 1986, no
pet.) (response at voir dire indicated unwillingness to consider full range of punishment
alternatives).
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naires with illegible responses, incomprehensible answers 17 or re-
sponses directly conflicting with a juror's oral responses31 have been
viewed as providing an objective non-discriminatory basis for counsel
to decide that a particular juror is unsuitable and should be stricken.
If a prospective juror fails to completely answer the questionnaire, 19

or fails to turn in the questionnaire at all,312 that failure is consti-
tutionally permissible justification for challenging a member of a
cognizable group. If the oral voir dire reveals information which
would have been disclosed had the questionnaire been completed,
counsel cannot raise the absence of a completed questionnaire to
justify a challenge. Counsel, however, is not required to ask individ-
ual questions to supply the missing background information. 2' The
primary purpose of having jurors fill out information sheets prior to
jury selection is to streamline the selection process322 and to provide
lawyers with as much advance information as possible "about pro-
spective jurors, including their age, education, employment, and
economic status, so that they can ensure selection of jurors who have
at least an open mind about the case. '3 2

Challenges based on jury selection strategy have been held to be
acceptable.324 Counsel should not, however, be allowed to rely on a

317. See Townsend v. State, 730 S.W.2d 24, 26-27 (Tex. App.-Texarkana 1987, no pet.)
(information sheet partially illegible and other answers indefinite); Chambers v. State, 724
S.W.2d 440, 442 (Tex. App.-Houston [14th Dist.] 1987, no pet.) (juror misspelled religious
preference, had illegible handwriting and answered "not applicable" to question on marital
status).

318. See United States v. Hawkins, 781 F.2d 1483, 1485-87 (11th Cir. 1986) (conflict
between voir dire response that juror could ignore media coverage and comment to another
venireperson to the contrary); Haynes v. State, 739 P.2d 497, 502 (Nev. 1987) (venireperson
answered "unmarried" on juror information sheet but indicated "Married" during voir dire);
Rodgers v. State, 725 S.W.2d 477, 481-82 (Tex. App.-Houston [1st Dist.] 1987, no pet.)
(inconsistency in responses on involvement as witness or accused in criminal proceeding).

319. Grady v. State, 730 S.W.2d 191, 195 (Tex. App.-Dallas 1987, pet. granted) (juror
omitted answer to question for religious preference and prosecutor testified that he preferred
juror with religious preference); Rodgers, 725 S.W.2d at 480 (juror failed to answer question
on whether she was party to a lawsuit).

320. See State v. Alvarado, 226 Neb. 195, -, 410 N.W.2d 118, 123 (1987); Townsend,
730 S.W.2d at 26-27.

321. Alvarado, 226 Neb. at -, 410 N.W.2d at 123 (citing Rodgers, 725 S.W.2d at 480).
322. Id. at __, 410 N.W.2d at 123.
323. Id. at __, 410 N.W.2d at 123 (citing Batson v. Kentucky, 476 U.S. 79, 89 n.12

(1986)).
324. See, e.g., People v. Ortega, 156 Cal. App. 3d 63, -, 202 Cal. Rptr. 657, 662

(1984) (record established that prosecutor did not systematically exclude Hispanics but rather
wanted jury balanced between men and women and young and old); Haynes v. State, 739

[Vol. 19:921
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vague or conclusory strategy to retroactively validate challenges .325

The strategy must have some logical or practical relation to the case
being tried and the challenges exercised must be consistent with that
strategy.3 2 6 If counsel intends to justify strikes based on a "master
plan" of jury selection, he should be prepared to describe that plan
in detail. The existence of a bona fide plan could be bolstered by
supporting proof, such as psychological data, textbooks on jury
selection, 327 juror profiles328 or private investigations. 329 Disclosure of

such proof, or even the strategy itself, however, could result in
revealing confidential matters of tactics and strategy. Consequently,
an ex parte hearing might be required if the explanations are truly
strategy-related.

33 0

3. Unacceptable Explanations

Although the majority of reported opinions generally involve
explanations which were upheld as constitutionally acceptable, it is

P.2d 497, 502 (Nev. 1987) (holding that the elimination of a black person as part of apparent
strategy to strike young jurors without lengthy work experience was racially neutral); People
v. Simpson, 121 A.D.2d 881, -, 504 N.Y.S.2d 115, 117 (1986) (prosecutor's goal was to
pick individualistic jurors unsympathetic to crime, regardless of race).

325. But see Townsend v. State, 730 S.W.2d 24, 26 (Tex. App.-Texarkana 1987, no pet.)
(prosecutor's general comment that he tended to strike all young people including blacks, in
favor of those with longer ties to the community upheld as permissible explanation).

326. Similarly, challenging a prospective juror who is of the same race as the opposing
party to create a place for a juror who may be more favorable to the striking party's position
should be permissible). See People v. Wheeler, 22 Cal. 3d 258, 274-75, 583 P.2d 748, 760,
148 Cal. Rptr. 890, 901-02 (1978); Chew v. State, 71 Md. App. 681, -, 527 A.2d 332,
344, cert. granted, 311 Md. 301, 534 A.2d 369 (1987). But see Schreiber v. Salamack, 619 F.
Supp. 1433, 1439-40 (S.D.N.Y. 1985) (expressing uncertainty about whether challenge used to
select juror perceived to be more favorable to challenger's side violates fair cross-section rule),
aff'd sub nom. Roman v. Abrams, 822 F.2d 214 (2d Cir. 1987), petition for cert. filed (U.S.
Dec. 12, 1987).

327. See, e.g., W. ABBOTT, ANALYTIC JUROR RATER (1987).
328. See People v. Gregory "ZZ", __ A.D.2d -, -, 521 N.Y.S.2d 873, 875

(1987) (excluding minority venireperson because he failed to meet jury profiles rebutted inference
of discrimination when similarly situated non-minorities also challenged); see also People v.
Williams, 29 Cal. 3d 392, 405, 628 P.2d 869, 875, 174 Cal. Rptr. 317, 323 (1981). See generally
Covington, Jury Selection: Innovative Approaches to Both Civil and Criminal Litigation, 16
ST. MARY's L.J. 575 (1985) (discussion of new jury selection methods, including "focus
groups," "mini trials," and "mirror juries").

329. See Batson v. Kentucky, 476 U.S. 79, 89 n.21 (1986) (declining to express a view on
techniques used by lawyers to investigate forum community and venire members); see also
United States v. Williams, 822 F.2d 512, 515 (5th Cir. 1987) (prosecutor's explanation that
challenging a particular juror based on law enforcement officer's recommendation that juror
would not be "good" upheld as valid).

330. United States v. Thompson, 827 F.2d 1254, 1259 (9th Cir. 1987). See generally supra
text and accompanying notes 296-99 (discussing when ex parte proceedings are appropriate).
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clear that certain explanations are unacceptable as a matter of law.
Obviously, an explanation which is discriminatory on its face, such
as stating that a black juror was stricken because counsel believed
he would empathize with black opposing counsel, does not rebut a
charge of discriminatory motive. 3 ' Similarly, attempts to justify
challenges by offering a "tit for tat" explanation, that is, opposing
counsel is striking members of a different cognizable group is un-
persuasive.33 2 The striking party may not rebut the complaining
party's case by denying a discriminatory motive,333 by affirming his
good faith in exercising challenges,33 4 or by generally condemning a
juror as unsuitable.335 Not suprisingly, explaining a peremptory chal-
lenge by announcing that, "I forgot the reason" does not satisfy

331. United States v. Brown, 817 F.2d 674, 675-76 (10th Cir. 1987) (presuming black
attorney would have advantage with black venireman constitutes challenge based on group
bias). "If [counsel] admits a racially motivated reason for exclusion, without more, the trial
judge should never find otherwise." Tompkins v. State, No. 68870 (Tex. Crim. App. Oct. 7,
1987); see also State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1167 (1986) (prosecutor's
explanation that he wanted jurors "without maternal instincts" was admission of presumed
group bias in excluding women).

332. See People v. Pagel, 186 Cal. App. 3d supp. 1, 9, 232 Cal. Rptr. 104, 108 n.3 (1986)
(rejecting argument that systematically challenging blacks was not reversible because other side
was striking whites), cert. denied, -. U.S. -, 107 S. Ct. 1953, 95 L. Ed. 2d 525 (1987);
People v. Fuller, 136 Cal. App. 3d 403, 419, 186 Cal. Rptr. 283, 292-93 (1982) (prosecutor
responded to defense attorney's charge of purposeful exclusion of blacks by complaining that
defendant had struck five white women). Counsel's attempt to justify discriminatory strikes
by pointing out he challenged one or two whites has also been rejected. See Williams v. State,
507 So. 2d 50, 53 (Miss. 1987) (explaining challenges by focusing on what opposing counsel
is doing or whether jurors, who are not members of the cognizable group, are being challenged,
misses the point). Once the trial judge has found that challenges to specific jurors demonstrated
prima facie discrimination, counsel has to support those specific challenges with constitutionally
acceptable responses.

333. Batson, 476 U.S. at 97; see also Williams, 507 So. 2d at 52 (denial of discriminatory
tactics did not qualify as permissible reason).

334. 476 U.S. at 97.
335. See Roman v. Abrams, 822 F.2d 214, 228 (2d Cir. 1987) (trial court properly rejected

general explanations of "lifestyle" and "background" as an inadequate showing of racially
neutral reasons), petition for cert. filed (U.S. Dec. 12, 1987); United States v. Chalan, 812
F.2d 1302, 1315 (10th Cir. 1987) (discriminatory inference not rebutted by statement, "[biased
on his background and other things in his questionnaire, I just elected to strike him."); Clark
v. City of Bridgeport, 645 F. Supp. 890, 893-94 (D. Conn. 1986) (no evidence to support city
attorney's explanation that jurors were "knocked off" because he did not think they would
give him a fair trial, he thought they were biased, and he thought they would be prejudiced);
People v. Turner, 42 Cal. 3d 711, 726, 726 P.2d 102, 110, 230 Cal. Rptr. 656, 664 (1986)
("that something" in juror's occupation "would not be good for the People's case" was so
lacking in content as to amount to virtually no explanation).
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constitutional requirements.33 6 If such vague and conclusory remarks
could satisfy the burden of rebutting a prima facie case of group
discrimination, a party's right to a jury selected which is free from
equal protection and fair cross-section violations "could be violated
with impunity."3 3 7 Likewise, explanations based on multiple mutually
exclusive reasons338 or which are manifestly contrary to common
sense339 fall short of defeating the prima facie case.34°

In addition to explanations being facially deficient, the record
of jury selection often establishes that the explanations provided are
unsupported by voir dire responses or are directly contrary to the
actual responses.3 41 To illustrate, counsel cannot justify a strike by
criticizing the juror as uncooperative when he never asked the juror
a question during voir dire,342 nor can a discriminatory peremptory
be salvaged by counsel claiming that he had problems with responses

336. 42 Cal. 3d at 726, 726 P.2d at 110, 230 Cal. Rptr. at 664.
337. Id. at 725, 726 P.2d at 110, 230 Cal. Rptr. at 664; see also People v. Walker, 157

Cal. App. 3d 1060, -, 205 Cal. Rptr. 278, 282 (1984) (prosecutor's reasons for striking
black jurors sufficient for court to conclude that prosecutor not using peremptory challenges
to exclude jurors on basis of race).

338. See State v. Butler, 731 S.W.2d 265, 271-72 (Mo. Ct. App. 1987) (explanation that
juror ostensibly was stricken because he looked at floor throughout voir dire, and because he
looked at prosecutor and laughed was rejected as constitutionally impermissible since "prose-
cutor cannot have it both ways").

339. See, e.g., Roman v. Abrams, 822 F.2d 214, 228 (2d Cir. 1987) (notion that persons
with relatives in law enforcement would identify with prosecution and then vote against
conviction unworthy of belief), petition for cert. filed (U.S. Dec. 12, 1987); Turner, 42 Cal.
3d at 726, 726 P.2d at 110-11, 230 Cal. Rptr. at 664 (striking black due to job in hospital
administration did not rebut inference of group bias when victim was local doctor and juror
was far more likely to be sympathetic to prosecution); People v. Washington, 188 Cal. App.
3d 1603, -, 234 Cal. Rptr. 204, 210 n.5 (1987) (although purportedly challenged for pro-
defense leanings, black venirewoman had that day served on jury finding another defendant
guilty).

340. Only when the sole or primary basis offered to support the challenge is illogical or
self-contradictory should the explanation be rejected out-of-hand. Minor inconsistencies in a
detailed explanation, which is usually provided off-the-cuff, should not destroy the efficacy
of an explanation which is otherwise constitutionally acceptable.

341. See State v. Brinkley, No. WD 38797 (Mo. Ct. App. Feb. 9, 1988) (reversing for
Batson violation and harshly criticizing prosecutor for basing explanation on misstated and
exaggerated versions of voir dire responses).

342. State v. Gamble, 257 Ga. 325, -, 357 S.E.2d 792, 795 (1987); see also Garrett v.
Morris, 815 F.2d 509, 513-14 (8th Cir.) (voir dire responses indicated that stricken black, if
anything, had attitude favorable to prosecution), cert. denied sub nom. Jones v. Garrett, -

U.S. - 108 S. Ct. 233, 98 L. Ed. 2d 191 (1987); People v. Hall, 35 Cal. 3d 161, 168,
672 P.2d 854, 858, 197 Cal. Rptr. 71, 75 (1983) (explanations contrary to voir dire responses).
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to the written juror questionnaire, when the questionnaire is not in
the record. 43

When the explanation for challenging a member of a cognizable
group is equally applicable to non-members who were not challenged,
such disparate treatment indicates that the explanation is not bona
fide.344 Rather than rebutting the prima facie case, the explanation
supports the showing of discrimination . 45 Rejecting an explanation
as a sham is particularly appropriate when numerous blacks have
been challenged, allegedly for a racially-neutral characteristic sup-
posedly rendering them unsuitable for jury service; yet, the whites
left on the jury "suffer" from the identical unsuitability,346 if not
more so3 47 Conversely, consistent treatment by counsel of black and
white jurors is indicative of non-discriminatory challenges.14

1

4. The Gray Areas

In the absence of written or oral voir dire responses which
convince counsel to peremptorily strike a prospective juror, most
challenges are based on counsel's subjective impressions and intuitive
judgments. Each of the landmark cases permitting peremptory chal-
lenges to be scrutinized for constitutional violations explicitly rec-

343. United States v. Chalan, 812 F.2d 1302, 1315 (10th Cir. 1987); see also Romans v.
Abrams, 608 F. Supp. 629, 634 (S.D.N.Y. 1985) (nothing in record to support concern that
juror could not be fair to witnesses), aff'd in part, 822 F.2d 214 (2d Cir. 1987), petition for
cert. filed (U.S. Dec. 12, 1987).

344. See People v. Hall, 35 Cal. 3d 161, 168, 672 P.2d 854, 858, 197 Cal. Rptr. 71, 76
(1983) (reasons proffered by prosecutor for striking blacks applied equally to whites not
excused, indicating reasons not bona fide).

345. See Gamble v. State, 257 Ga. 325, -, 357 S.E.2d 792, 795 (1987) (while age cited
as reason for excusing blacks, most jurors seated were of same age as defendant, reason
offered actually supported rather than rebutted prima facie case); see also People v. Moss,
188 Cal. App. 3d 268, 278, 233 Cal. Rptr. 153, 159 (1986) (disparate treatment of members
of excluded group and unchallenged jurors suggests group bias).

346. See Roman v. Abrams, 822 F.2d 214, 228 (2d Cir. 1987) (prosecutor stated blacks
stricken because of relatives in law enforcement but other jurors with similar connections went
unchallenged), petition for cert. filed (U.S. Dec. 12, 1987); State v. Gilmore, 103 N.J. 508,

, 511 A.2d 1150, 1155 (1986) (black women allegedly struck because prosecutor wanted
jurors without maternal instincts yet struck no white women).

347. See Garrett v. Morris, 815 F.2d 509, 513-15 (8th Cir.) (blacks excused due to "lack
of education" but several whites permitted to remain on panel despite substantially less
education), cert. denied sub nom. Jones v. Garrett, -U.S. -, 108 S. Ct. 233, 98 L.
Ed. 2d 191 (1987).

348. See Moss, 188 Cal. App. 3d at 281, 233 Cal. Rptr. at 161 (striking black women
based on age held reasonable explanation since prosecutor had challenged elderly white jurors).
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ognizes that jury selection involves intangibles like demeanor, body
language, or tone of voice. Those courts have uniformly concluded
that challenges based on intangibles and "hunches" remain viable so
long as the intangible or hunch is not group bias.3 49 Since citing an
intangible factor as a "neutral" explanation is highly susceptible to
abuse by trial counsel, the trial judge must carefully scrutinize the
veracity of the explanation.

Numerous cases, under both equal protection and fair cross-
section rules, discuss the constitutional propriety of challenges based
on demeanor, body language and other intangibles. In light of the
great appellate deference accorded trial judges in this area, it is not
surprising that in most instances the lower court's ruling was af-
firmed.

Subjective impressions thus remain a fertile source of "neutral"
explanations and, therefore, litigation as well. Counsel's perception
that a juror is failing to take the proceedings seriously through
laughing, 350 sleeping, 35 1 inattentiveness,35 2 or tardiness353 provides a
valid reason for striking a juror.354 Eye contact is viewed by many
attorneys as highly significant in jury selection. For that reason, a
juror's avoidance of direct eye contact has been sustained as a case-
specific justification for a challenge. 3" Various aspects of body

349. See supra text and accompanying notes 97-101.
350. See People v. Davis, 189 Cal. App. 3d 1177, 1192, 234 Cal. Rptr. 859, 869 (1987);

People v. Walker, 157 Cal. App. 3d 1060, -, 205 Cal. Rptr. 278, 280-82 (1984).
351. See United States v. Ratcliff, 806 F.2d 1253, 1256 (5th Cir. 1986), cert. denied, -

U.S. -, 107 S. Ct. 1625, 95 L. Ed. 2d 199 (1987).
352. See Townsend v. State, 730 S.W.2d 24, 26-27 (Tex. App.-Texarkana 1987, no pet.).

But see People v. Fuller, 136 Cal. App. 3d 403, 420-21, 186 Cal. Rptr. 283, 284 (1982) (mere
speculation that venireperson might be inattentive not valid basis for peremptory).

353. See United States v. Mathews, 803 F.2d 325, 331 (7th Cir. 1986), cert. granted,
U.S. , 107 S. Ct. 1601, 94 L. Ed. 2d 788 (1987). But see State v. Butler, 731 S.W.2d
264, 272 (Mo. Ct. App. 1987) (being late once to jury selection does not qualify as case-
specific bias).

354. An isolated instance of laughter or inattentiveness should not automatically qualify a
challenge as "neutral." See Butler, 731 S.W.2d at 270-72. Before that type of explanation
should be accepted, counsel should be required to at least "make a minimal attempt to ferret
out disrespect for the judicial system." Id.

355. See United States v. Cartlidge, 808 F.2d 1064, 1071 (5th Cir. 1987) (prosecutor testified
juror avoided eye contact and "[als a personal preference, eye contact is highly valued as a
jury selection technique."); Townsend, 730 S.W.2d at 26 (no eye contact and "no development
of back-and-forth relationship during voir dire"); see also Agbogun v. State, No. 01-86-00945-
CR (Tex. App.-Houston [1st Dist.], Feb. 25, 1988, no pet.) (fact that juror maintained eye
contact with defense counsel represented permissible explanation for prosecutor's challenge).

19881
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language,35 6 demeanor35 7 and other juror characteristics or conduct35

have been similarly upheld.
There appears to be, however, an emerging unwillingness to

blindly accept conclusory explanations. Counsel cannot simply recite
"body language," "I instinctively didn't trust him," or "he slouched
during voir dire," and necessarily expect to rebut the prima facie
case.35 9 To avoid reversal when an explanation is truly based on a
subjective impression, counsel should describe in detail the body
language and demeanor serving as the basis for that impression; that
is, the juror's gestures, appearance, posture, manner of answering

356. See United States v. Forbes, 816 F.2d 1006, 1009-10 (5th Cir. 1987) (juror sat with
arms crossed and appeared hostile); King v. County of Nassau, 581 F. Supp. 493, 498-99
(E.D.N.Y. 1984) (singularly uncommunicative juror).

357. See United States v. Mathews, 803 F.2d 325 (7th Cir. 1986) (venireman spent great
deal of time staring at female attorney in rude manner, and had other objectionable qualities),
cert. granted, -U.S. __, 107 S. Ct. 1601, 94 L. Ed. 2d 788 (1987); Grady v. State, 730
S.W.2d 191, 194-95 (Tex. App.-Dallas 1987, pet. granted) (juror was same age as defendant
and smiled at him during jury selection leading prosecutor to believe she sympathized with
accused). Several cases have upheld "demeanor" explanations which appeared to be noticeably
conclusory. See Fields v. People, 732 P.2d 1145, 1157 (Colo. 1987) (upholding explanation
that juror appeared to empathize with defendant's plight); People v. Talley, 152 Il. App. 3d
971, -, 504 N.E.2d 1318, 1327-28 (1987) (prosecutor explained: "that he 'was not too
happy with [the person's] demeanor and how he answered questions.' ").

358. See People v. Simpson, 121 A.D.3d 881, -, 504 N.Y.S.2d 115, 117 (App. Div.
1986) (juror broke down and cried during individual voir dire questioning); Taitano v.
Commonwealth, 4 Va. App. 342, -, 358 S.E.2d 590, 593 (1987) (venireman challenged
because same age as defendant and came to court dressed as if he were going to "work in a
shipyard").

359. People v. Charron, 193 Cal. App. 3d 981, -, 238 Cal. Rptr. 660, 666 (1987)
("prosecutors purporting to rely solely on their interpretation of body language, gestures and
glances do so at their peril"); see also Roman v. Abrams, 822 F.2d 214, 219, 228 (2d Cir.)
(conclusory reasons of "too liberal," "intellectual" and "lifestyle" did not rebut prima facie
case), petition for cert. filed (U.S. Dec. 12, 1987); People v. Trevino, 39 Cal. 3d 667, 692,
704 P.2d 719, 733, 217 Cal. Rptr. 652, 666 (1985) (rejecting prosecutor's reason for excluding
juror based on "body language" and "mode of answering question" as untenable in light of
burden to show specific bias); People v. Fuller, 136 Cal. App. 3d 403, 420-21, 186 Cal. Rptr.
283, 294 (1982) (prosecutor's speculation that juror might be inattentive not proper basis for
peremptory challenge). The cases are not consistent on this issue. Compare United States v.
Mathews, 803 F.2d 325, 331 (7th Cir. 1986) (black juror twice late to voir dire and inatten-
tiveness indicated lack of commitment, a racially neutral explanation), cert. granted, -U.S.

, 107 S. Ct. 1601, 94 L. Ed. 2d 788 (1987) with State v. Butler, 731 S.W.2d 265, 272
(Mo. Ct. App. 1987) (premise that looking at floor during voir dire or being late made juror
unfit highly questionable). In a concurring opinion, Chief Justice Rose Bird agreed with the
majority that a minority venireperson's failure to "crack a smile" did not automatically justify
his exclusion, as she remarked: "Get the word out to black venire persons: they should be
jolly if they wish to sit in judgment of a rape case." People v. Hall, 35 Cal. 3d 162, 173,
672 P.2d 854, 861, 197 Cal. Rptr. 71, 79 (1983) (Bird, C.J., concurring).
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questions, and any other objectively observable overt actions. 316 The
more detailed and less conclusory the explanation, the more likely it
is to pass constitutional muster.36l

In addition to litigation involving counsel's intuition and hunches
as grounds for peremptories, a substantial body of case law involves
the viability of explanations predicated on a juror's occupation or
perceived intelligence. In this area several rules are clear. First,
striking blue collar workers or non-supervisory personnel solely be-
cause of their occupation is impermissible; they are members of a
constitutionally cognizable group and discrimination against them
violates the representative cross-section rule.362 Second, courts con-
sistently reject an explanation that conclusively presumes that a
prospective juror, as evidenced by occupation, is too stupid to serve
on the panel.3 63 Third, if strikes against members of a cognizable

360. See Mathews, 803 F.2d at 330-31; People v. Moss, 188 Cal. App. 3d 268, 278-81,
233 Cal. Rptr. 153, 159-61 (1986). Both Mathews and Moss provide excellent examples of
detailed explanations upheld on appeal.

361. Compare Trevino, 39 Cal. 3d at 687-89, 794 P.2d at 730-31, 217 Cal. Rptr. at 663-
64 (prosecutor's conclusory reference to excluded juror's body language and manner of
responding at voir dire held meaningless) with Moss, 188 Cal. App. 3d at 278-81, 233 Cal.
Rptr. at 159-60 (distinguishing Trevino by stating prosecutor's subjective impressions were
"based on body language, demeanor and apparel [which] were buttressed by reference to
objectively observable overt actions by the prospective juror"). If counsel's subjective impres-
sion is also partially based on objective proof, such as voir dire responses or the juror
questionnaire, the likelihood of appellate success is even greater. See Grady v. State, 730
S.W.2d 191, 194 (Tex. App.-Dallas 1987, pet. granted) (demeanor indicating inability to
apply applicable law coupled with prior service in civil case resulting in mistrial); Chambers
v. State, 724 S.W.2d 440, 442 (Tex. App.-Houston [14th Dist.] 1987, no pet.) (member of
fringe religious group and inattentive during voir dire).

362. See People v. Mora, 190 Cal. App. 3d 208, __, 235 Cal. Rptr. 340, 346 n.3 (1987);
People v. Turner, 42 Cal. 3d 711, 722-23, 726 P.2d 102, 108, 230 Cal. Rptr. 656, 662 (1986).

363. State v. Reliford, No. 39075 (Mo. Ct. App. Nov. 10, 1987) ("one's employment
status, unless clearly related to the case at bar, is of no significance and such explanation is
suspect"); see also Turner, 42 Cal. 3d at 722-23, 726 P.2d at 108, 230 Cal. Rptr. at 662
(forcefully rejecting explanation that "truck driver" unsuitable for complex case when no
evidence showing juror lacked necessary intelligence); State v. Gilmore, 103 N.J. 508, ,
511 A.2d 1150, 1168 (1986) (in uncomplicated case, court held that prosecutor's reasoning that
non-professional black women were intellectually unsuitable as jurors lacked genuineness).
Explanations based on a presumption that a juror's occupation indicates a degree of liberalism
that counsel would prefer not to have on the jury have met a similar fate. See Slappy v.
State, 503 So. 2d 350, 352-55 (Fla. Dist. Ct. App. 1987) (sarcastically noting want of evidence
in record showing that "liberalism plagues school teachers peculiarly" or how liberalism affects
ability to follow law), aff'd, 522 So. 2d 18 (Fla. 1988). Courts have split on whether it is
permissible to challenge prospective jurors because they have highly technical jobs. One view
is that people with technical backgrounds tend to get bogged down in trivial details and
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group are explained on the basis of the juror's occupation, white
jurors with similar occupations should also have been stricken; oth-
erwise, the reviewing court will conclude that the explanations rein-
forced rather than rebutted the prima facie showing of
discrimination.364 On the other hand, if the record shows a relation-
ship between the juror's occupation and the particular case being
tried so that it would not be implausible for counsel to question that
juror's fitness to judge his client, that relationship suffices as a
constitutionally acceptable explanation.3 65 Similarly, if voir dire es-
tablishes that a juror suffers from a physical or mental condition
which might impair his ability to serve, or that he lacks the intelli-
gence to understand the court's instructions on the law, that record
will be adequate support for a finding that the juror was challenged
for case-specific, rather than group, bias.366

overlook the big picture. See People v. Peters, 144 Il1. App. 3d 310, -, 494 N.E.2d 853,
861 (1986); People v. Morales, 126 A.D.2d 836, -, 510 N.Y.S.2d 756, 756 (App. Div.
1987). The contrary viewpoint is that an eye for detail does not detract from one's ability to
follow the court's instructions. See Roman v. Abrams, 822 F.2d 214, 228 (2d Cir. 1987),
petition for cert. filed (U.S. Dec. 12, 1987).

364. See, e.g., Slappy, 503 So. 2d at 355 (black schoolteachers struck as presumptively too
liberal, yet white teacher not challenged); Turner, 42 Cal. 3d at 775-76, 726 P.2d at 108-09,
230 Cal. Rptr. at 664-65 (prosecutor excluded black hospital administrator but left unchallenged
juror married to registered nurse); Gilmore, 103 N.J. at -, 511 A.2d at 1168 (while assistant
prosecutor struck black women because they were not "of the professional type," similarly
situated whites left unchallenged).

365. See, e.g., United States v. Ratcliff, 806 F.2d 1253, 1256 (5th Cir. 1986) (in prosecution
for tax violations, prospective juror had taught tax courses and had run-ins with I.R.S.), cert.
denied, -U.S. -, 107 S. Ct. 1625, 95 L. Ed. 2d 199 (1987); United States v. David,
662 F. Supp. 244 (N.D. Ga. 1987) (governmental employee excused as counsel believed likely
to identify with governmental party); People v. Ortega, 156 Cal. App. 3d 63, 72, 202 Cal.
Rptr. 657, 662-63 (1984) (social worker excused because prosecutor felt worker might believe
that society rather than individual responsible for criminal acts).

366. See Baynard v. State, 518 A.2d 682, 685-87 (Del. 1986) (juror evidenced confusion
and "extreme difficulty" understanding questions during voir dire); Johnson v. State, 740
S.W.2d 868, 871 (Tex. App.-Houston [14th Dist.] 1987, no pet.) (upholding explanation as
plausible because juror's poor reading and writing ability could have created problems with
complex instructions); see also Turner, 42 Cal. 3d at 723, 726 P.2d at 108-09, 230 Cal. Rptr.
at 662-63 (juror had no problem understanding and answering voir dire questions refuting
prosecutor's claim of low intelligence); Gamble v. State, 257 Ga. 325, -, 357 S.E.2d 792,
795-96 (1987) (despite prosecutor's explanation that venireman was as dumb as a "fencepost,"
voir dire did not reveal low intelligence). This explanation is substantially more likely to be
successful in a complex products liability case involving an intricate machine than in a routine
"fender-bender" case. See Mora, 190 Cal. App. 3d at -, 235 Cal. Rptr. at 346 n.3
(excluding blue collar workers might be marginally justifiable in complex fraud case but
characterized as "silly" in garden variety homicide).
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D. The Remedy

If the trial judge finds that the prima facie showing of purposeful
discrimination has not been rebutted, the next procedural step is
unclear.3 67 Appellate courts construing Batson and the representative
cross-section rule have generally recognized that the trial judge has
two options after finding a constitutional infraction.3 6s The judge is
entitled to: (1) dismiss the jurors thus far selected, quash the re-
maining venire and summon another venire;6 9 or (2) disallow the
peremptories used and reinstate the challenged jurors.370

Fashioning an appropriate remedy apparently would fall within
the broad discretionary power of the trial court to effectively manage
the trial and administer justice. 7' If numerous prospective jurors
have been unconstitutionally challenged, it might be necessary to

367. See Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 342-43, cert. granted, 311
Md. 301, 534 A.2d 369 (1987). The majority opinion in Batson expressly declined to offer
trial courts specific guidance on how to best implement its holding, although in a footnote,
the majority mentioned two possible remedies without disclosing its view on the preferable
remedy:

[W]e express no view on whether it is more appropriate in a particular case, upon
a finding of discrimination against black jurors, for the trial court to discharge the
venire and select a new jury from a panel not previously associated with the case,
... or to disallow the discriminatory challenges and resume selection with the
improperly challenged jurors reinstated on the venire.

Batson v. Kentucky, 476 U.S. 79, 99-100 n.24 (1986) (citations omitted); see also Chew, 71
Md. App. at -, 527 A.2d at 343 (describing Batson as "singularly unilluminating" on the
appropriate trial court response).

368. See, e.g., Chew, 71 Md. App. at -, 527 A.2d at 343-44; State v. Jones, 293 S.C.
54, -, 358 S.E.2d 701, 704 (1987); Henry v. State, 729 S.W.2d 732, 737 (Tex. Crim. App.
1987).

369. See People v. Wheeler, 22 Cal. 3d 258, 282, 583 P.2d 748, 765, 148 Cal. Rptr. 890,
906 (1978); Commonwealth v. Soares, 377 Mass. 461, -, 387 N.E.2d 499, 518, cert. denied,
444 U.S. 881 (1979). In larger counties, it should be relatively simple to summon a new venire
from a pool. In small counties, however, it might not be possible to summon a new venire
without considerable effort, if possible at all. That situation might necessitate placing all
members of the original venire, including those improperly challenged, back into the jury
venire. After shuffling the list of names on the venire, the jury selection process would begin
anew with this "reconstructed" venire. Jones, 293 S.C. at -, 358 S.E.2d at 704 n.3.

370. See Commonwealth v. Hutchinson, 395 Mass. 568, __, 481 N.E.2d 188, 191-92
(1985). In Hutchinson, the court upheld the trial court's reinstatement of three jurors who
had been challenged unconstitutionally and rejected the contention that dismissing the venire
was the sole appropriate relief. According to the court, fundamental principles of justice would
be offended if a party, whose misuse of strikes proved unsuccessful, had the absolute right to
have a mistrial declared and new venire summoned based on his own misconduct. See id. at

481 N.E.2d at 192.
371. Chew, 71 Md. App. at -, 527 A.2d at 343.
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dismiss the venire in its entirety and begin the process of selecting a
jury de novo.3 72 If merely one or two jurors has been improperly
challenged, reinstatement of those jurors might be appropriate.3 73

The trial judge's discretionary power to remedy the constitutional
violation should also include assessing sanctions against counsel who
use challenges in a flagrantly discriminatory manner or violate a
pretrial order prohibiting improprieties during jury selection.174 That
exercise of discretion additionally could involve awarding extra per-
emptory challenges to the aggrieved party.17

1

IV. APPELLATE REVIEW

A. Preservation of Error

In order to raise a complaint on appeal involving the discrimi-
natory exercise of peremptory challenges, the complaining party has
the burden to perfect an adequate record for appellate review. 76 This
burden should be placed on the complaining party for two reasons.
First, in any appeal challenging the jury selection process, whether
based on equal protection or fair cross-section principles, the com-

372. Id. at __, 527 A.2d at 343.
373. Id. at __, 527 A.2d at 343; see also Hutchinson, 395 Mass. at -, 481 N.E.2d

at 191-92. In Texas civil cases, reinstatement will generally be the appropriate remedy. Since
all peremptory challenges are exercised contemporaneously when strike lists are turned into
the clerk, the venire is not gradually stripped of members of a cognizable group as it is in
other jurisdictions where strikes are exercised one-by-one. Compare TEX. R. Civ. P. 233, 234
with People v. Wheeler, 22 Cal. 3d 258, 282, 583 P.2d 748, 765, 148 Cal. Rptr. 890, 906
(1978). If a Texas trial judge finds that counsel for a civil litigant has not rebutted the prima
facie showing of discrimination, the challenges in question should simply be disallowed and
the challenged jurors seated. TEx. R. Civ. P. 233, 234.

374. See Clark v. City of Bridgeport, 645 F. Supp. 890, 898 (D. Conn. 1986) (assessing
court costs and attorneys' fees against city after finding city attorney's challenges violated
equal protection standards in three civil rights cases); see also Note, supra note 12, at 210
(requiring counsel guilty of discriminatory strikes to forfeit some or all of strikes in new
selection process would increase penalty and provide stronger deterrent).

375. Note, supra note 12, at 211.
376. People v. Brown, 152 I11. App. 3d 996, -, 505 N.E.2d 397, 400-01 (1987); Chew,

71 Md. App. at __ , 527 A.2d at 341 n.8 (1987). Batson has not negated the "basic rule of
appellate procedure" that the defendant has the burden of presenting an appellate record
sufficiently complete to show error. McKinney v. State, 744 S.W.2d 252, 256 (Tex. App.-
Waco 1987, no pet.). Appellate review will be limited to the state of the record at the time
the objection to jury selection was made. See People v. Fuller, 136 Cal. App. 3d 403, 420
n.16, 186 Cal. Rptr. 282,- 293 n.16 (1982).
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plaining party has the initial burden of establishing a prima facie
case of purposeful discrimination against a cognizable group.37 7 Sec-
ond, the party seeking reversal of the judgment of the trial court in
any civil action invariably carries the burden of adequately preserving
his complaint for appellate review3 7 even if the alleged error raises
constitutional issues.3 79

When perfecting the appellate record, "timely objection" in the
trial court is indispensable. An objection that the counsel for the
opposition is using strikes in a discriminatory manner can be made
after the composition of the jury is known, but must be made before
the jury is sworn and before the venire panel is excused. 80 In the
absence of a timely objection, any constitutional impropriety in jury
selection is waived and cannot be raised on appeal.3"'

377. See Chew, 71 Md. App. at __ , 527 A.2d at 341 n.8.
378. See TEX. R. App. P. 52(a); see also Jackson v. Housing Auth., 364 S.E.2d 416, 417

(N.C. 1988) (holding that discriminatory strikes barred in civil litigation, but constitutional
complaint waived by appellant's failure to preserve error); Daniel v. Weiner, 604 S.W.2d 494,
495 (Tex. Civ. App.-El Paso 1980, no writ) (appealing party claiming reversible error due to
jury misconduct has burden to bring factual record sufficiently complete to demonstrate error).

379. See Feinman v. State, 717 S.W.2d 106, 115 (Tex. App.-Houston [1st Dist.] 1986,
writ ref'd n.r.e.) (party to lawsuit waives right to present constitutional claim on appeal if
claim not presented in trial court); see also City of San Antonio v. Schautteet, 706 S.W.2d
103, 104 (Tex. 1986) (constitutional issue waived when not raised until appeal). The general
rule prohibiting appellate review of constitutional claims, not presented to the trial court, is
followed less strictly by federal circuit courts of appeal. See 1 S. CHrLDRSS & M. DAVIS,
STANDARDS OF REvIaw § 6.3 (1986).

380. Henry v. State, 729 S.W.2d 732, 737 (Tex. Crim. App. 1987); accord United States
v. Forbes, 816 F.2d 1006, 1011 (5th Cir. 1987); United States v. Erwin, 793 F.2d 656, 667
(5th Cir.), cert. denied, -U.S. , 107 S. Ct. 589, 93 L. Ed. 2d 590 (1986); State v.
Sparks, 257 Ga. 97, -, 355 S.E.2d 658, 659 (1987); State v. Harding, 734 S.W.2d 871,
876-77 (Mo. Ct. App. 1987). Either a timely objection or a timely motion to quash will
preserve the complaint. See Price v. State, 726 S.W.2d 611, 613 (Tex. App.-Houston [14th
Dist.] 1987, no pet.). Several state cases have held that in order to preserve the jury selection
question for appeal, the complaining party must make a timely objection when each peremptory
challenge is exercised to exclude a member of a cognizable group and also after the jury has
been selected, but prior to the time is has been sworn. See Chew, 71 Md. App. at -, 527
A.2d at 340 n.7. That burden of preserving error would be inapplicable in jurisdictions, such
as Texas, where the parties turn their strikes into the clerk of the court en masse after voir
dire, instead of selecting the jury under a "struck jury" system where parties alternatively
strike potential jurors until only the requisite number remain. See TEx. R. Crv. P. 234;
Comment, Discrimination in Jury Selection Via Peremptory Challenge: Many Are Called, But
Few Are Chosen, 5 N. ILL. L. Rav. 71, 71 n.1 (1984).

381. See, e.g., Erwin, 793 F.2d at 666; Harding, 734 S.W.2d at 876-77; Catley v. State,
726 S.W.2d 595, 597 (Tex. App.-Houston [14th Dist.] 1987, no pet.); see also Real v. Hogan,
828 F.2d 58, 62 (1st Cir. 1987) (objection to systematic exclusion of male jurors in civil case
waived by lack of contemporaneous objection).
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Requiring a timely objection as a predicate for appellate review
in appeals involving the constitutional validity of peremptories is
clearly justifiable. The timely objection rule prevents the losing party
from "sandbagging" opposing counsel by waiting until trial has
concluded and then insisting on an explanation for strikes which
counsel may well have forgotten by then.38 2 If the objection or motion
to quash is made before the venire is excused, then counsel, if called
upon by the court to furnish racially neutral explanations, will have
the opportunity to associate the names and- faces of the stricken
venire members with his reasons for striking them. 3 Similarly, the
longer a party waits to object to the other side's peremptories, the
more difficult it will be for the trial judge to recall specific questions
and answers and the demeanor of jurors.3 8 Finally, if the objection
is made prior to the dismissal of the venire, the trial court can rectify
counsel's misconduct by reinstating the wrongfully struck venireper-
son.3 5 After trial, the only remedy would be setting aside the judg-
ment and ordering a new trial.3 86

Not only must the objection be timely, but it must also be
reasonably specific.38 7 Ideally, the objection should point out the
constitutionally cognizable group, the excluded jurors who are mem-
bers of that group, and any matters showing purposeful discrimina-
tion.38 The appealing party will be restricted to those constitutional
and factual arguments raised in the court below; a party objecting
to the empanelling of the jury on fair cross-section grounds in the
trial court cannot rely on an equal protection claim in the appellate
court.389

382. United States v. Forbes, 816 F.2d at 1011.
383. See Price, 726 S.W.2d at 613 (conducting hearing immediately after objection "would

insure that both sides would be able to recall the events of voir dire").
384. People v. Ortega, 156 Cal. App. 3d 63, 69-70, 202 Cal. Rptr. 657, 661 (1984); accord

People v. Walker, 157 Cal. App. 3d 1060, -, 205 Cal. Rptr. 278, 283 n.9 (1984).
385. See Forbes, 816 F.2d at 1011.
386. Id.; Price, 726 S.W.2d at 613; see also United States v. Erwin, 793 F.2d 656, 667

(5th Cir.) (motion to strike panel alleging Batson violation untimely when made prior to
empanelling of jury but one week after jury actually selected and unselected venirepersons
dismissed), cert. denied, -. U.S. -, 107 S. Ct. 589, 93 L. Ed. 2d 590 (1986).

387. See People v. McGhee, 193 Cal. App. 3d 1333, -, 239 Cal. Rptr. 28, 39 (1987)
(defense counsel has duty to make clear objection); see also Weekly v. State, 496 N.E.2d 29,
31 (Ind. 1986) (defendant waived constitutional argument when record reflected objection only
with no reason given and no supporting proof).

388. See Weekly, 496 N.E.2d at 31.
389. See Catley v. State, 726 S.W.2d 595, 597 (Tex. App.-Houston [14th Dist.] 1987, no
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In addition to a timely, specific objection, the complaining party
is responsible for bringing forward a complete appellate record
concerning selection of the jury. Providing the appellate court with
a transcript of voir dire is essential; without a record of voir dire,
the appellant cannot satisfy his burden of proving circumstances
showing purposeful discrimination in the empanelling of the jury.319

The voir dire and other matters in the record should establish: (1)
the racial39l make-up of the venire; (2) the racial composition of the
jury empanelled; (3) the race of the excluded jurors; (4) the strike
lists of the parties; (5) the venirepersons dismissed for cause; and (6)
the explanations for the questioned peremptories. 92 If relevant, the
record should also show the racial composition of the county of
trial, unique racial overtones surrounding the trial, and the race of
the parties, counsel, or critical witnesses. 393

If the record is unclear or incomplete, the party challenging jury
selection will almost certainly lose on appeal. 39 A vague record on

pet.); see also People v. Turner, 42 Cal. 3d 711, 722 n.7, 726 P.2d 102, 108 n.7, 230 Cal.
Rptr. 656, 662 n.7 (1986) (prosecutor limited to explanations given trial court, cannot rely on
theory devised for appeal). Nor can the appellant attack the validity of challenges against
specific jurors when those particular challenges were not attacked in the trial court. See Forbes,
816 F.2d at 1011.

390. People v. Brown, 152 Ill. App. 3d 996, -, 505 N.E.2d 397, 401 (1987); accord
Weekly, 496 N.E.2d at 34; see also Jackson v. Housing Auth., 364 S.E.2d 416, 417 (N.C.
1988) (ruling that state constitution prohibited discriminatory challenges in civil suits but
constitutional complaint waived due to lack of transcript of voir dire); Lopez v. Foremost
Paving, Inc., 699 S.W.2d 232, 235 (Tex. App.-San Antonio 1985) (without record of voir
dire in personal injury suit, appellate court unable to determine if excluded jurors with Hispanic
surnames were of Mexican-American descent or whether jurors excluded for proper reasons),
rev'd on other grounds, 709 S.W.2d 643 (Tex. 1986); Comment, Justice Ignored: The Discrim-
inatory Use of Peremptory Challenges, 53 UMKC L. REv. 446, 455 (1985) ("some kind of
record of the voir dire is crucial to a successful challenge").

391. For the purposes of the remaining discussion on developing a proper record, the terms
"racial" or "race" are being used as illustrative of a constitutionally cognizable group; the
record needed will vary with the group excluded.

392. See State v. Brinkley, No. WD 38797 (Mo. Ct. App. Feb. 9, 1988).
393. See supra notes 380-92 and accompanying text.
394. See, e.g., Clay v. State, 290 Ark. 54, -, 716 S.W.2d 751, 754 (1986) (record failed

to include list of strikes, race of victim or racial composition of venire before and after
veniremen were stricken); Weekly, 496 N.E.2d at 31 (nothing in record on race of prospective
jurors, empanelled jurors, stricken jurors, or racial composition of community); State v. Jones,
726 S.W.2d 400, 401 (Mo. Ct. App. 1987) (voir dire did not disclose whether any potential
jurors were black, and jury list with strikes not on file); Price v. State, 726 S.W.2d 611, 613
(Tex. App.-Houston [14th Dist.] 1987, no pet.) (no record on race of jurors questioned
during voir dire or on race of excluded jurors). But see People v. Motton, 39 Cal. 3d 596,
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race invariably results in the juror in question being presumptively
viewed as white. 95 An incomplete record invokes the presumption
that the omitted portions of the record supported the trial court's
ruling and judgment.3a

There are numerous ways in which to establish a sufficient record
on race for appellate purposes. Filing each prospective juror's ques-
tionnaire form indicating that juror's race,397 agreements with op-
posing counsel on racial composition,398 or successfully requesting
the trial court to judicially notice the racial makeup of the venire,
before and after the exercise of peremptories,3 99 are viable methods,
particularly if used in combination. While the race of the venire
members may be established through voir dire, some counsel may
be fearful that questioning of that nature could antagonize a potential
juror. If that concern is warranted, and prior to trial counsel suspects
that his opponent might use strikes discriminatorily, the trial court
should be asked to conduct voir dire on race or to include race as

a subject in the juror's questionnaire.4 An alternate and more

603-04, 704 P.2d 176, 180, 217 Cal. Rptr. 416, 420 (1985) (unnecessary to establish true racial
identity of challenged persons as discrimination more often based on appearance then verified
racial descent).

395. See People v. Fuller, 136 Cal. App. 3d 403, 419 n.14, 186 Cal. Rptr. 283, 293 n.14
(1982); People v. S.R., 136 Misc. 2d 54, -, 517 N.Y.S.2d 864, 865 (Sup. Ct. 1987).
Naturally, unless the appeal is based on the purposeful exclusion of white jurors, this
presumption can be fatal to a constitutional claim. See Miller v. State, 733 S.W.2d 287, 288-
89 (Tex. App.-Corpus Christi 1987, no pet.) (white defendant had standing to object to
systematic exclusion of Anglos).

396. See Watson v. State, 687 S.W.2d 51, 53 (Tex. App.-Houston [14th Dist.] 1985, no
writ); see also Lopez v. Foremost Paving, Inc., 699 S.W.2d 232, 235 (Tex. App.-San Antonio
1985) (refusing to presume that jurors with Hispanic surnames were Mexican-American without
voir dire transcript), rev'd on other grounds, 709 S.W.2d 643 (Tex. 1986). Trial counsel cannot
supplement the appellate record with material not presented in the lower court, even if those
materials cast serious doubt on "neutral" explanations of counsel. See Tompkins v. State,
No. 68870 (Tex. Crim. App. Oct. 7, 1987).

397. See Baynard v. State, 518 A.2d 682, 687 (Del. 1986).
398. See People v. Staten, 741 P.2d 1362, 1366 (Colo. Ct. App. 1987). But see People v.

Motton, 39 Cal. 3d 596, 605, 704 P.2d 176, 181, 217 Cal. Rptr. 416, 421 (1985) (trial judge
refused to accept joint stipulation of counsel on race of jurors).

399. See State v. Newman, 491 So. 2d 174, 176 (La. Ct. App. 1986); People v. S.R., 136
Misc. 2d 54, -, 517 N.Y.S.2d 864, 865 (Sup. Ct. 1987); see also Motton, 39 Cal. 3d at
604-05, 704 P.2d at 180-81, 217 Cal. Rptr. at 421 (trial court must cooperate with counsel
and not obstruct creation of as complete a record as possible).

400. See Commonwealth v. Bourgeois, 391 Mass. 869, -, 465 N.E.2d 1180, 1187 n.12
(1984). In Bourgeois, the Massachusetts Supreme Court forcefully rejected the argument that
counsel's fear of antagonizing the jury through questions with ethnic overtones justified a
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cumbersome procedure would be to perfect a record out of the
presence of the jury at the bench or in chambers, through a series
of stipulations and rulings by the trial court on the race of each
juror/h' Observations, allegations, and testimony of counsel are,
however, insufficient to establish a record on the prospective jurors
called, the jurors stricken and the racial composition of the venire
and jury.4

2

Once the trial court finds that a prima facie case of purposeful
discrimination has been established, the burden shifts to the striking
party to justify the questioned challenges as racially neutral. At
that point, counsel for the party whose peremptories are being
questioned should ensure that the record is complete and detailed,
that is, that the record is sufficient to warrant affirmation if the
objection is overruled or to justify reversal if the objection is
sustained. Detailed racially neutral reasons, which are legally suf-
ficient and factually accurate should be stated. °3 If a juror's de-
meanor or other intangible quality was a primary reason for
exclusion, counsel should describe why that quality is significant in
the jury selection of the case being tried. The description could be
framed in terms of counsel's past experiences, theory of jury selec-
tion, or the type of jury sought in the particular case. Independent
verification of a stricken juror's demeanor is often persuasive to
appellate courts. If counsel can elicit trial court confirmation, 4

0
4 or

poor record on cognizability. The court focused on the role of the trial judge, stating:
At oral argument, one defense attorney suggested that surnames are the only means
of determining Soares violations based on the national origin of prospective jurors
because attorneys would not dare to inquire directly into national origin. We do not
agree. Allegations of Soares violations based on national origin permit a trial judge
to obtain information as to the national origin of members of the jury pool in order
to create a record that enables the judge to rule on the claim that peremptory
challenges are being abused and allows appellate review on an adequate record.

Id. at , 465 N.E.2d at 1187 n.12.
401. See Baynard, 518 A.2d 682, 687 (Del. 1986) (error preserved by counsel noting on

record race of each black person struck and by putting juror questionnaire in evidence); see
also Motton, 39 Cal. 3d at 605, 704 P.2d at 181, 217 Cal. Rptr. at 421 (once objection to
peremptories made on constitutional grounds, court and counsel have duty to "cooperate" to
contruct as complete a record as feasible).

402. See State v. Price, 726 S.W.2d 611, 613 (Tex. App.-Houston [14th Dist.] 1987, no
pet.). But see Motton, 39 Cal. 3d at 604-05, 704 P.2d at 180-81, 217 Cal. Rptr. at 421 (defense
counsel's affidavit on race of jurors held sufficient when trial judge improperly obstructed
perfecting record).

403. See supra notes 282-304 and accompanying text.
404. See United States v. Forbes, 816 F.2d 1006, 1010 (5th Cir. 1987) (holding prosecutor
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an admission by opposing counsel, 4°5 that a juror was inattentive,
equivocal, nervous, or hostile during voir dire, that will sometimes
salvage an otherwise weak record. In sum, the less conclusory and
the more detailed the record is concerning the "neutral" explana-
tions, the more likely an appellate court will uphold the trial court's
refusal to find purposeful discrimination.

Even if the trial court finds that the complaining party has failed
to establish a prima facie showing of discrimination, counsel for the
party whose peremptories have been attacked may be well advised
to perfect a record on the reasons why members of a cognizable
group were stricken.4 If no reasons are proffered, and the appellate
court finds that the trial judge erred in determining that no prima
facie case was shown, reversal is almost certain. 407 With a record
demonstrating that the challenges were made for constitutionally
appropriate reasons, however, the erroneous ruling on the prima facie
case would be harmless and, therefore, not reversible.40

B. Standard of Review

In an appeal involving allegations of the discriminatory use of
peremptory challenges, there are three distinct questions which are
subject to appellate review. First, were members of a cognizable
group excluded from the jury? Second, did the objecting party, the
appellant, make a prima facie showing of purposeful discrimination?
Third, did the striking party, the appellee, rebut the prima facie case
by offering neutral reasons for the challenges?

provided reasonable explanation and quoting district judge's comment that a "challenge for
cause might have been justified"); United States v. Mathews, 803 F.2d 325, 331 (7th Cir.
1986) (judge agreed that black person had demonstrated "pointed disinterest" in proceedings
by tardiness, posture, and demeanor), cert. granted, -. U.S. -, 107 S. Ct. 1601, 94 L.
Ed. 2d 788 (1987); People v. Boyd, 167 Cal. App. 3d 36, 49 n.9, 212 Cal. Rptr. 873, 881 n.9
(trial court purposely went on record to explain its impressions of voir dire and basis for
denying objection); see also Rose v. State, 492 So. 2d 1353, 1356 (Fla. Dist. Ct. App.) (Sharp,
J., dissenting) (one present at voir dire can make observations that dry record would not
normally disclose), review denied, 500 So. 2d 545 (Fla. 1986).

405. See People v. Staten, 746 P.2d 1362, 1366 (Colo. Ct. App. 1987).
406. See People v. Davis, 189 Cal. App. 3d 1177, 1194-95, 234 Cal. Rptr. 859, 871 (1987).
407. Id. at 1195, 234 Cal. Rptr. at 871.
408. See id., 234 Cal. Rptr. at 871. This type of precaution should be taken if the ruling

on the prima facie case was actually a close judgment call or would appear to be close to an
appellate court viewing the cold appellate record. See id. at 1194, 234 Cal. Rptr. at 871
(suggesting that reasons should be offered on the record after the court finds no prima facie
case "where the selection process is vulnerable to an analysis of disparate treatment").
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As a practical matter, whether members of a cognizable group
have been excluded from the jury generally will not be in dispute.
If controverted, the existence of a cognizable group is a question of
fact for the trial court. 409 Case law regarding appellate review of
cognizability rulings by the trial court is not helpful on the applicable
standard of review; 410 however, it is probable that the "clearly
erroneous" test will apply in federal appeals 41' while a state court
could resort to its usual standards for reviewing fact findings or
pretrial rulings.

Concerning the trial judge's finding on a prima facie showing
of purposeful discrimination, the United States Supreme Court in
Batson stressed:

A finding of intentional discrimination is a finding of fact entitled
to appropriate deference by a reviewing court .... Since the trial
judge's findings in the context under consideration here largely
will turn on evaluation of credibility, a reviewing court ordinarily
should give those findings great deference. 41 2

Batson's "great deference" standard has been used in both equal
protection and representative cross-section appeals. 413

The "great deference" to be accorded by the reviewing court to
the ruling on the existence of a prima facie case applies with equal
force to the finding on the validity of the explanations offered by
the striking party.4 4 It is the trial court's function to evaluate the
genuineness of the explanation offered to rebut the inference of

409. See Willis v. Zant, 720 F.2d 1212, 1216 (11th Cir. 1983), cert. denied, 467 U.S. 1256
(1984).

410. Most reported decisions involve a ruling that, as a matter of law, a group was or was
not constitutionally cognizable. See supra notes 180-216 and accompanying text. Other opinions
simply recite the general rule that cognizability is a question of fact, then uphold the trial
judge's finding on cognizability without discussing the appropriate standard of review. See
Hernandez v. Texas, 347 U.S. 475, 478 (1953); Willis, 720 F.2d at 1216.

411. See generally 1 S. CHILDRESS & M. DAVIS, STANDARDS OF REVEw §§ 2.1-2.4 (1986)
(discussing the applicability of rule 52 "clearly erroneous" standard to federal cases and the
development of the rule). "A finding is 'clearly erroneous' when although there is evidence to
support it, the reviewing court on the entire evidence is left with the definite and firm
conviction that a mistake has been committed." United States v. United States Gypsum Co.,
333 U.S. 364, 395 (1948).

412. Batson v. Kentucky, 476 U.S. 79, 98 n.21 (1986).
413. See United States v. Forbes, 816 F.2d 1006, 1010 (5th Cir. 1987) (equal protection);

People v. Turner, 42 Cal. 3d 711, 720, 726 P.2d 102, 107, 230 Cal. Rptr. 656, 661 (1986)
(fair cross-section).

414. See Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 342, cert. granted, 311
Md. 301, 534 A.2d 369 (1987).
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impermissible group bias. 4  An appellate court cannot retry credi-
bility;416 nor can it substitute its interpretation of the cold, often
imprecise appellate record for the finding of the trial judge who had
the opportunity to participate in voir dire, as well as to observe the
demeanor and judge the credibility of jurors and counsel. 417

While Batson states reviewing courts should "ordinarily" give
findings great deference, "ordinarily" does not mean "automati-
cally. ' 41I Appellate courts are entitled to decide that explanations
were inherently implausible in view of the record as a whole4 19 or
simply devoid of evidentiary support. 420 When credibility or demeanor
is unrelated to the reason for the peremptory challenge, the issue of
whether that reason is based on case-specific rather than group bias,
would appear to be solely a question of law; 42 1 therefore, it would

415. People v. Hall, 35 Cal. 3d 161, 167, 672 P.2d 854, 857, 197 Cal. Rptr. 71, 75 (1983);
People v. Pagel, 186 Cal. App. 3d 1, - 232 Cal. Rptr. 104, 109 (Dep't Super. Ct. 1986),
cert. denied, -U.S. -, 107 S. Ct. 1953, 95 L. Ed. 2d 525 (1987).

416. 186 Cal. App. 3d at 9, 232 Cal. Rptr. at 108; accord Tompkins v. State, No. 68870
(Tex. Crim. App. Oct. 7, 1987).

417. See People v. King, 195 Cal. App. 3d 923, -, 241 Cal. Rptr. 189, 194 (1987). In
King, the court deftly summarized the practical underpinnings of the "great deference" rule:

This deference to the trial court is particularly appropriate in the context of evaluating
the basis of a peremptory challenge. Jury selection is, in itself, an inexact science,
based as often on hunches and inferences about human behavior as on hard facts.
By their very nature, peremptory challenges particularly lend themselves to the
application of popular psychology, the consideration of unarticulated values, and
the varied experiences-both at trial and in life-of the attorneys who use them. As
a result, a decision to exercise a peremptory challenge may be based on factors that
an appellate court cannot see when reviewing a cold record.

In practical terms, observing potential jurors may reveal as much about them as
counsel may learn from listening to them .... The importance of observation during
voir dire extends to court and counsel alike. During voir dire, the trial judge has
had an opportunity to observe counsel's behavior as well as the demeanor of
prospective jurors. These observations inherently affect the trial court's ruling on a
Wheeler motion. On appeal, without having had the benefit of observing voir dire

as the trial court has had, we should defer to the trial court on Wheeler motions-
especially when the case presented on appeal is a close one.

Id. at _ , 241 Cal. Rptr. at 194-95.
418. See People v. Turner, 42 Cal. 3d 711, 720 n.6, 726 P.2d 102, 107 n.6, 230 Cal. Rptr.

656, 661 n.6 (1986).
419. See id., 726 P.2d at 107 n.6, 230 Cal. Rptr. at 661 n.6.
420. See People v. Washington, 188 Cal. App. 3d 793, __, 234 Cal. Rptr. 204, 210-11

(1987) (trial court's finding that juror would not be decision-maker unsupported by and
contrary to voir dire responses). See generally supra notes 390-402 and accompanying text
(discussing effect of incomplete record and methods to preserve record).

421. See Turner, 42 Cal. 3d at 720 n.6, 726 P.2d at 107 n.6, 230 Cal. Rptr. at 661 n.6;

990



1988] PEREMPTORY CHALLENGES

be subject to de novo review on appeal and not entitled to great
deference. 422 Practically speaking, the less the trial court's findings
rest on intangibles such as credibility, body language, demeanor, or
tone of voice, the less deference they should receive.

Civil appellate courts in Texas do not use the "clearly erroneous"
or "great deference" standards of appellate review employed by
federal courts and some states. If Texas prohibits purposeful discrim-
ination in civil litigation, deciding on the appropriate test for appellate
review will be necessary. Assuming Texas declines to import the
federal test into its law, 423 an "abuse of discretion" standard would
be appropriate for reviewing findings relating to the discriminatory
exercise of peremptories.4 24 That standard has been used in other
jurisdictions .425

see also Chew v. State, 71 Md. App. 681, -, 527 A.2d 332, 342 (characterizing trial judge
as acting in "quasi-fact finding" capacity when ruling on existence and rebuttal of prima facie
case), cert. granted, 311 Md. 301, 534 A.2d 369 (1987).

422. Under the de novo standard, the reviewing court is required to affirm only if it agrees
with the decision under review; in other words, if it concludes that the decision was correct.
2 S. CHILDRESS & M. DAVIS, STANDARDS OF REVIEW § 15.2 (1986).

423. When reviewing the sufficiency of the evidence to support findings of fact of the trial
court or the jury, Texas appellate courts use two tests: "legal sufficiency" and "factual
sufficiency." See Pool v. Ford Motor Co., 715 S.W.2d 629, 633-35 (Tex. 1986). See generally
Calvert, "No Evidence" and "Insufficient Evidence" Points of Error, 38 TEX. L. REV. 361
(1967) (explaining distinction between legal and factual sufficiency). Those tests have been
used solely to review the ultimate finding made by the trier of fact based on a fully developed
record after the close of evidence. They have never been used to review pretrial or incidental
trial rulings. Several Texas appellate courts in criminal appeals, however, have used the Batson
"clearly erroneous" and "great deference" criteria. See Rasco v. State, 739 S.W.2d 437, 439
(Tex. App.-Houston [14th Dist.] 1987, pet. ref'd, untimely filed); Grady v. State, 730 S.W.2d
191, 194 (Tex. App.-Dallas 1987, pet. granted).

424. Most nondispositive trial court rulings made prior to the reception of evidence or
during trial are measured by an "abuse of discretion" standard for appellate review. See

Schroeder v. Brandon, 141 Tex. 319, 325, 172 S.W.2d 488, 491 (1943) (trial court's rulings in
conduct of trial are largely discretionary); McMains, Preservation of Error at the Pre-Trial
and Pre-Evidence Stage, in STATE BAR OF TEXAS, APPELLATE PRACTICE: A PERFORMANCE

ENHANCEMENT COURSE A-1 (1985) ("standard of review generally applicable to trial court
rulings is 'abuse of discretion' "). Rulings on pleadings, severance, joinder, abatements,
continuances, discovery, voir dire, jury argument, and the court's charge, inter alia, are
evaluated by the reviewing court under the abuse of discretion standard. See generally Keltner
& Burke, Protecting the Record for Appeal: A Reference Guide in Texas Civil Cases, 17 ST.
MARY's L.J. 273 (1986).

425. See People v. Washington, 188 Cal. App. 3d 794, -. , 234 Cal. Rptr. 204, 211
(1987); People v. Esquer, 195 Cal. App. 3d 1362, -, 241 Cal. Rptr. 372, 378 (1987);
Stamps v. State, 515 N.E.2d 507, 509-10 (Ind. 1987); see also Tompkins v. State, No. 68870
(Tex. Crim. App. Oct. 7, 1987) ("reviewing court should reverse its [Batson] findings only
... for an abuse of discretion").
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"Abuse of discretion" is not easily defined. 426 Presenting a
question of law on appeal, 427 the standard has been criticized as so
amorphous that it fails to provide trial judges with any guidance or
assist appellate courts to achieve consistent results and predictability
in the law. 4

m Fortunately, recent decisions have reduced "abuse of
discretion" to a more concrete and objective standard of review. 42 9

A trial court commits legal error if it purports to exercise
discretion without sufficient information upon which to make a
rational decision. 430 Whether the trial court acted rationally, in a
legal sense, may be determined only in the factual context in which
the trial judge operated when making a choice between legally per-
missible alternatives. 43 For purposes of the application of the fair
cross-section and equal protection rules to jury selection, this type
of legal error would be present if a trial court found that the prima
facie showing of purposeful discrimination was rebutted even though
the reasons offered were conclusory, vague, or without evidentiary
support. Conversely, the trial court would not abuse its discretion
when it had sufficient information to make a rational decision on
the constitutional objection, that is, if the proffered explanations
were detailed and based on information in the record such as voir
dire responses, stipulations, or jury questionnaires. 4 2 Thus, the trial
judge does not abuse his discretion if his findings on discrimination
are based on conflicting evidence, 433 even if an appellate judge would

426. Bennett v. Northcutt, 544 S.W.2d 702, 706 (Tex. Civ. App.-Dallas 1976, no writ).
427. See Jackson v. Van Winkle, 660 S.W.2d 807, 810 (Tex. 1983).
428. See Landon v. Jean-Paul Budinger, Inc., 724 S.W.2d 931, 935 (Tex. App.-Austin

1987, no writ).
429. See Reyna v. Reyna, 738 S.W.2d 772, 774-75 (Tex. App.-Austin 1987, no writ);

Landon, 724 S.W.2d at 935-36.
430. Reyna, 738 S.W.2d at 774.
431. Id.; see also Tompkins v. State, No. 68870 (Tex. Crim. App. Oct. 7, 1987) (trial

court's finding on purposeful discrimination in jury selection will be reversed only if "no
rational trier of fact" could have made that finding).

432. See People v. Washington, 188 Cal. App. 3d 794, -, 234 Cal. Rptr. 204, 211
(1987) (if reviewing court finds sufficient evidence to support findings that explanations rebutted
prima facie case, then trial court did not abuse discretion in overruling objection); People v.
Alexander, 159 Cal. App. 3d 75, -, 205 Cal. Rptr. 387, 391-92 (1984) (ruling that trial
court did not abuse discretion in finding no prima facie showing); see also People v. Esquer,
195 Cal. App. 3d 1362, -, 195 Cal. Rptr. 372, 378 (1987) ("only where reviewing court
can say as a matter of law that the defendant has rebutted the presumption of the prosecutor's
valid use of peremptory challenges can the trial judge's exercise of discretion be overruled").

433. See Hubler v. Oshman, 700 S.W.2d 694, 697 (Tex. App.-Corpus Christi 1985, no
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have exercised his discretionary authority differently, had he been in
the shoes of trial court. 43 4

In exercising its discretion, a trial court can also commit legal
error by making a decision which is erroneous as a matter of law.
This can occur if the court arrives at its decision in violation of an
applicable legal rule or makes a decision which was legally unrea-
sonable in the factual-legal context in which it was reached.435 For
example, a finding that blacks are not a constitutionally cognizable
group, or that a prima facie showing was rebutted by an explanation
presuming that minority blue collar workers lack intelligence to serve
on the jury in a simple negligence case, would violate settled legal
rules and, therefore, represent an abuse of discretion. A trial court's
action is legally unreasonable in the "factual-legal context" if, for
instance, the judge refuses to find a prima facie case despite the fact
that defense counsel in a race discrimination suit brought by a black
plaintiff, conducted desultory voir dire, struck every black venire-
person, and failed to challenge white persons with the identical
characteristic for which blacks were purportedly stricken. 43 6

In ruling on the existence and rebuttal of the prima facie showing
of discrimination, the trial court should recite the basis for its finding
on the record.4 37 That recitation, or preparation of formal findings

writ) (trial court does not abuse its discretion by basing its decisions on conflicting evidence);
see also People v. Esquer, 195 Cal. App. 3d 1362, -, 241 Cal. Rptr. 372, 378 (1987) (trial
court did not abuse discretion as record could have supported either inferring discriminatory
or nondiscriminatory motives for peremptory challenges).

434. See Southwestern Bell Tel. Co. v. Johnson, 389 S.W.2d 645, 648 (Tex. 1965); see
also People v. King, 195 Cal. App. 3d 923, -, 241 Cal. Rptr. 189, 196 (1987) (appellate
court need not agree with explanations offered to rebut prima facie case as its sole function
is determining if trial court acted within its authority).

435. Reyna v. Reyna, 738 S.W.2d 772, 774-75 (Tex. App.-Austin 1987, no writ); accord
Landon v. Jean-Paul Budinger, Inc., 724 S.W.2d 931, 939-40 (Tex. App.-Austin 1987, no
writ); see also King, 195 Cal. App. 3d at -, 241 Cal. Rptr. at 196 (reviewing court's job
is to determine whether trial court "acted within its authority" when deciding whether strikes
based on group bias).

436. According to the Texas Court of Criminal Appeals, the standard of review controlling
this type of alleged error is whether, viewing the record.as supporting the lower court's finding,
any rational trier of fact could have reached the same finding on the Batson issues by a
preponderance of the evidence; if not, the judgment must be reversed. Tompkins v. State,
No. 68870 (Tex. Crim. App. Oct. 7, 1987); accord Johnson v. State, _ W.2d , (Tex.
App.-Houston [14th Dist.] 1987, no pet.).

437. See Landon, 724 S.W.2d at 941 (urging the supreme court to require trial courts to
specify on record basis for discretionary rulings).
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of fact and conclusions of law, 438 will enable the appellate court to
more accurately and intelligently evaluate the lower court's rulings. 43 9

Furthermore, when the appellate court rules on the constitutional
complaint, its opinion should be specific:

If an appellate court exercises its power of revision because it
concludes the trial court "abused" the discretion committed to it
by law, it is not only fair but essential that the reviewing court
point out specifically the basis of its conclusion by designating
the legal rule, principle, or criterion it relies upon for its conclusion
that the trial court committed a legal error that justified reversal.
Or if the appellate court concludes there was no "abuse" of
discretion, it should state the basis for that conclusion-for ex-
ample, that there was no misapplication of the law by the trial
court; or, if there was legal error, it was not viewed as prejudicial
or injurious for specified reasons .... Unless the appellate court
spells out the basis for its conclusion, there can be no consistency
from case to case, at either the trial or appellate levels, and the
parties cannot intelligently formulate their contentions in any
further appeal." °

C. Reversible Error

Regardless of the governing standard of review, if the appellate
court concludes that the court below erred in overruling a complaint

438. See Tompkins v. State, No. 68870 (Tex. Crim. App. Oct. 7, 1987) (Appendix A); see
also TEx. R. Civ. P. 296-299 (rules governing findings of fact and conclusions of law in civil
bench trial).

439. See Landon, 724 S.W.2d at 941; see also TEx. R. Crv. P. 683 (requiring trial judge
to make detailed findings when granting injunctions and restraining orders). For a good
example of detailed fact findings of a trial court, see Tompkins v. State, No. 68870 (Tex.
Crim. App. Oct. 7, 1987) (Appendix A). When the trial court fails to state its reasons for
overruling the objection or motion to quash, the appellate court is forced to guess, indepen-
dently examine the record, or remand for additional findings. See Tompkins, No. 68870 (Tex.
Crim. App. Oct. 7, 1987) (listing cases remanded for fact findings); Chambers v. State, 724
S.W.2d 440, 442 (Tex. App.-Houston [14th Dist.] 1987, no pet.) (speculating on trial judge's
reason for denying motion to quash and then examining the record for error). Whatever route
the appellate court is forced to choose, judicial resources are wasted needlessly.

440. Landon, 724 S.W.2d at 937 (citations omitted and emphasis by court); see also Pool
v. Ford Motor Co., 715 S.W.2d 629, 635 (Tex. 1986) (ordering intermediate appellate courts
in their opinions to discuss evidence and reason for overturning verdict when reversing on
factual insufficiency of evidence). For a good example of a comprehensive opinion in a fair
cross-section case, see People v. Chambie, 189 Cal. App. 3d 149, 234 Cal. Rptr. 308 (1987).
In contrast, Commonwealth v. McKendrick, 356 Pa. Super. 64, -, 514 A.2d 144, 151
(1986), appeal denied, 514 Pa. 629, 522 A.2d 558 (1987), provides an illustration of a conclusory
opinion of little value to appellate and trial courts.
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that peremptories were being exercised in a discriminatory manner,
the next question on appeal will be whether that error was harmful
so as to require a new trial. In criminal cases, courts have concluded
that equal protection or fair cross-section violations represent revers-
ible error per se. 4  The accused does not have to prove racial bias" 2

or any other form of demonstrable prejudice;" 3 he need only establish
that peremptory challenges were exercised unconstitutionally. If the
constitutional violation is proven, then a new trial is always required
because the right to a fair trial is so fundamental that its denial can
never be treated as harmless error."

At least one court has extended the "presumed harm" reasoning
to civil litigation. In Holly v. J & S Sweeping Co.,44- an intermediate
appellate court in California held that when there was a prima facie
showing that defendants in a personal injury suit exercised peremp-
tory challenges on the basis of group bias, the trial court's failure
to require a satisfactory explanation from defendants constituted
reversible error per se.44 Automatically assuming that every instance
of unconstitutional jury selection is harmful error and, hence, re-
versible is questionable. On some occasions, the record will show the
error was, in fact, harmless."47 Using the concept of presumed harm
in civil litigation wastes limited judicial resources and does not
promote public purposes when the appellate record shows that the
alleged error could not have altered the outcome."5s

441. See People v. Wheeler, 22 Cal. 3d 258, 282, 583 P.2d 748, 766, 148 Cal. Rptr. 890,
907 (1978); Commonwealth v. Soares, 377 Mass. 461, -, 387 N.E.2d 499, 518, cert. denied,
444 U.S. 881 (1979).

442. See McCray v. Abrams, 750 F.2d 1113, 1127-28 (2d Cir. 1984) (defendant need not
show that jury resulting from challenged practices was biased), vacated and remanded,
U.S. , 106 S. Ct. 3289, 92 L. Ed. 2d 705 (1986).

443. See Watson v. Camp, 663 F. Supp. 1039, 1042 (C.D. Il. 1987) (even under difficult
equal protection burden of Swain, a showing of demonstrable prejudice is never required).

444. See Wheeler, 22 Cal. 3d at 283, 583 P.2d at 766, 148 Cal. Rptr. at 907; Soares, 377
Mass. at __ , 397 N.E.2d at 518.

445. 143 Cal. App. 3d 588, 192 Cal. Rptr. 74 (1983).
446. Id. at 593-94, 192 Cal. Rptr. at 77-78; see also Thiel v. Southern Pac. Co., 328 U.S.

217, 220 (1946) (once violation of constitutional right to impartial jury drawn from cross-
section of community established, plaintiff entitled to new trial regardless of whether specific
prejudice identified).

447. See infra notes 465-71 and accompanying text.
448. These [harmless error] rules are based on the sensible concept that a new trial

should not be granted because of an error that inflicted no harm. Perfection is an
aspiration, but the failure to achieve it in the judicial process, as elsewhere in life,
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On the other hand, requiring the appealing party to identify
specifically the prejudice resulting from violations of the equal pro-
tection or fair cross-section rules imposes an insurmountable burden.
Supreme Court Justice Thurgood Marshall has stressed that the harm
resulting from an error of this nature is impossible to pinpoint:

When any large and identifiable segment of the community is
excluded from jury service, the effect is to remove from the jury
room qualities of human nature and varieties of human experience,
the range of which is unknown and perhaps unknowable. It is
not necessary to assume that the excluded group will consistently
vote as a class in order to conclude, as we do, that their exclusion
deprives a jury of a perspective on human events that may have
unsuspected importance at any case that may be presented.449

In a context analogous to appeals involving the discriminatory
use of peremptories, Texas courts have relaxed the traditional stan-
dard for reversible (harmful) error due to the impracticability of
identifying specific prejudice. Usually, in order to reverse the trial
court's judgment, the appellant must demonstrate that the error
complained of amounted to such a denial of rights as was reasonably
calculated to cause and probably did cause the rendition of an
improper judgment.4 50 The Texas Supreme Court, however, has held
repeatedly that this traditional "harmful error" rule is inapplicable
when the trial court commits error in allocating peremptory challenges
among parties in multi-party litigation. 4 ' Through those holdings,
the court has recognized that, as a practical matter, the appellant
will be unable to show that an improper judgment probably resulted
from an erroneous award of peremptory challenges; in other words,
the appellant has no way of knowing and cannot identify the harm
he sustained from the trial court's awarding opposing parties too
many strikes. 45 2 Yet, despite the appellant's inability to pinpoint the

does not, absent injury, require a repeat performance.
Miles v. M/V Mississippi Queen, 753 F.2d 1349, 1352 (5th Cir. 1985). See generally Calvert,
The Development of the Doctrine of Harmless Error in Texas, 31 TEx. L. REv. 1 (1952).

449. Peters v. Kiff, 407 U.S. 493, 503-04 (1972) (plurality opinion).
450. See TEx. R. App. P. 81(b)(l); see also FED. R. Crv. P. 61 (directing courts to disregard

all errors not affecting substantial rights of parties).
451. See, e.g., Lopez v. Foremost Paving, Inc., 709 S.W.2d 643, 644 (Tex. 1986); Garcia

v. Central Power & Light Co., 704 S.W.2d 734, 737 (Tex. 1986); Patterson Dental Co. v.
Dunn, 592 S.W.2d 914, 921 (Tex. 1979). See generally TEx. R. Cirv. P. 233 (procedure for
allocating strikes among multiple parties).

452. See Tamburello v. Welch, 392 S.W.2d 114, 117 (Tex. 1965).
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origin of the improper judgment, an erroneous allocation of strikes
requires reversal because the advantage given to his adversaries to
influence the composition of the jury renders the trial "materially
unfair. '453 Accordingly, instead of the traditional harmful error test,
the supreme court has adopted "material unfairness" as the standard
for reversible error.454

Whether an error in awarding strikes resulted in a "materially
unfair" trial is decided from an examination of the entire trial
record.455 "[W]hen the trial is contested and the evidence is sharply
conflicting, the error results in a materially unfair trial without
showing more. ' 456 The appellant can demonstrate that the trial was
hotly contested and the evidence sharply conflicting in a variety of
ways. A nonunanimous verdict457 or proof that the jury was dead-
locked during deliberations 458 strongly indicates there was a sharp
conflict in the evidence and that the trial was seriously contested. A
lengthy trial with contradictory testimony from fact and expert
witnesses is similarly probative. 459 The absence of motions for sum-
mary judgment or directed verdict is also illustrative of a seriously
contested trial.'6

The Texas rule concerning the standard for determining reversible
error in an appeal involving the erroneous allocation of peremptory
challenges is ideally suited for cases involving the discriminatory use
of peremptories. In neither instance can the complaining party iden-
tify the harm. The fact remains, however, that in both situations the
trial may have been rendered materially unfair to the appellant
because of the advantage given to his adversaries to influence the
composition of the jury. The complaining party in an appeal involving
the unconstitutional use of peremptory challenges should not be

453. See Dunn, 578 S.W.2d at 438.
454. See Lopez, 709 S.W.2d at 644; Dunn, 592 S.W.2d at 921.
455. Lopez, 709 S.W.2d at 644; Dunn, 592 S.W.2d at 921.
456. Dunn, 592 S.W.2d at 921.
457. See id.
458. See Lopez, 709 S.W.2d at 645 (jury sent note to court stating deadlocked on liability

issue 5-7 in favor of defendants).
459. See id. (in auto accident case involving head-on collision, testimony conflicted on

whether driver asleep and adequacy of road markings); see also Garcia v. Central Power &
Light Co., 704 S.W.2d 734 (Tex. 1986) (jury heard from eighteen witnesses); Perkins v.
Freeman, 518 S.W.2d 532, 533 (Tex. 1974) (erroneous disparity in strikes required reversal of
bitterly contested custody battle in which witnesses' testimony diametrically opposed).

460. See Lopez, 709 S.W.2d at 645; Dunn, 592 S.W.2d at 921.
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required to pinpoint the prejudice resulting from the constitutional
violations. Nor should that party be required to show that the verdict
was the product of racial bias461 or jury misconduct462 or that a
different judgment would have resulted without the unconstitutional
jury selection. 43 Instead, a showing of "material unfairness" should
be the sole standard for reversal. 464

If "material unfairness" is adopted as the appropriate appellate
standard, there will be instances in which a violation of the equal
protection or representative cross-section rules could be deemed harm-
less error.4 5 For example, if the appellate record demonstrates that
the case was not seriously disputed on its facts,4 the evidence
overwhelmingly preponderated in favor of the unanimous verdict

461. See McCray v. Abrams, 750 F.2d 1113, 1127 (2d Cir. 1984), vacated and remanded,
U.S. , 106 S. Ct. 3289, 92 L. Ed. 2d 705 (1986); cf. Lopez v. Foremost Paving,

Inc., 699 S.w.2d 232, 235 (Tex. App.-San Antonio 1985) (indicating that successful challenge
to jury selection in civil case based on striking Hispanic-surnamed jurors required showing of
racial bias by jury), rev'd on other grounds, 709 S.W.2d 643 (Tex. 1986).

462. See Sheehan & Hollingsworth, Allocation of Peremptory Challenges Among Multiple
Parties, 10 ST. MARY's L.J. 511, 533 (1979) (victim of disparity in peremptories not required
to give reasons for wanting to strike certain jurors nor detail factors showing that jurors were
not impartial).

463. See Texas & Pac. Ry. v. Van Zandt, 317 S.W.2d 528, 530-31 (Tex. 1958); Texas
Power & Light Co. v. Hering, 224 S.W.2d 191, 192 (Tex. 1949).

464. An intermediate appellate court in Texas recently concluded that the material unfairness
test for reversible error used in jury selection controlled its determination of whether the trial
judge's error in permitting plaintiff to be impeached on a collateral matter was harmful. See
Nix v. H.R. Management Co., 733 S.W.2d 573, 576 (Tex. App.-San Antonio 1987, writ
ref'd n.r.e.). That type of evidentiary error has the same nebulous quality as an error in jury
selection.

465. The harmless error doctrine has been applied to a trial judge's outright denial of a
party's constitutional right to trial by jury. See Lopez v. Lopez, 691 S.W.2d 95, 97-98 (Tex.
App.-San Antonio 1985, no writ); see also King v. United Benefit Fire Ins. Co., 377 F.2d
728, 733 (10th Cir.) (harmless error doctrine applied to denial of civil trial under seventh
amendment), cert. denied, 389 U.S. 857 (1967). Consequently, it is logical that the less
egregious offense of improperly restricting a litigant's right to a jury trial could be similarly
harmless. Simply stated, if the record rebuts the inference of probable harm raised by the
denial of the constitutional right to a jury trial then reversal is not justified. See Lopez, 691
S.W.2d at 98; see also Texas & Pac. Ry. v. Van Zandt, 317 S.W.2d 528, 531 (Tex. 1958)
(mere denial of jury trial right "raises an inference of probable harm").

466. See Lorusso v. Members Mut. Ins. Co., 603 S.W.2d 818, 821-22 (Tex. 1980) (despite
erroneous award of strikes, trial not materially unfair because record did not show if case
contested or evidence conflicted and jury unanimously found that personal injury plaintiff had
suffered no damages); Aquamarine Assocs. v. Burton Shipyard, Inc., 645 S.W.2d 477, 482
(Tex. App.-Beaumont 1982) (complaining party "made no serious effort to demonstrate harm
resulting from excessive strikes exercised by two defendants"), aff'd, 659 S.W.2d 820 (Tex.
1983).
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against the appellant 467 or the appellee was entitled to judgment as a
matter of law, 4

6
8 then the trial could not qualify as materially unfair

and reversal would not be warranted.
There is no case law concerning the remedy on appeal if the

trial court erroneously sustains an objection alleging the discrimina-
tory use of peremptories. 69 Whether that type of error will be
reversible will probably depend on the remedy used by the trial judge.
If the judge reinstates the challenged jurors and rules that the
unconstitutionally exercised challenges are forfeited, then the striking
party will have been wrongfully deprived of his full allotment of
peremptories. In that situation, reversible error should be determined
by examining whether the trial was materially unfair. 40 On the other
hand, if the judge dismisses the venire and begins jury selection anew
with each party retaining a full complement of strikes, it is difficult
to envision how an error in this context could be harmful if the
appellant is not complaining that the jury which decided his case was
anything other than fair and impartial. 47'

V. CONCLUSION

The discriminatory use of peremptory challenges in civil litigation
should be prohibited. The legal reasoning and policy arguments
adopted by the United States Supreme Court and numerous state
and federal courts when barring discrimination during Jury selection

467. See Lorusso, 603 S.W.2d at 821-22 (all jury findings were answered unanimously or
by eleven jurors against appellant); see also King v. Maldonado, 552 S.W.2d 940, 945 (Tex.
Civ. App.-Corpus Christi 1977, writ ref'd n.r.e.) (mere fact verdict unfavorable to plaintiff
does not constitute harm even if defendants awarded excessive strikes).

468. See Lopez, 691 S.W.2d at 97 (harmless error doctrine applies to denial of jury trial
when there are no fact issues to be resolved or no judgment could have been entered other
than one rendered).

469. In every case to date in which the appellant complained that the lower court erred in
finding purposeful discrimination in jury selection, the findings have been upheld. See, e.g.,
People v. Pagel, 186 Cal: App. 3d supp. 1, 9, 232 Cal. Rptr. 104, 108-09 (Dep't Super. Ct.
1986), cert. denied, -. U.S. -, 107 S. Ct. 1953, 95 L. Ed. 2d 525 (1987); Commonwealth
v. Hutchinson, 395 Mass. 568, -, 481 N.E.2d 188, 191-92 (1985); Commonwealth v.
DiMatteo, 12 Mass. App. Ct. 547, -, 427 N.E.2d 754, 757 (1981), review denied, 385
Mass. 1101, 440 N.E.2d 1173 (1982).

470. Cf. Langley v. Turner's Express, Inc., 375 F.2d 296 (4th Cir. 1967) (denial of
peremptory challenges reversible per se).

471. Cf. Roman v. Abrams, 822 F.2d 214, 229 (2d Cir.) (although prosecutor discriminated
against whites in jury selection, jury empanelled was representative of the community so
defendant not harmed), petition for cert. filed (U.S. Dec. 12, 1987).
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in criminal prosecutions apply with equal force to civil litigation.
Civil litigants are no less constitutionally entitled to a jury

selected free of discrimination than are the parties to a criminal
proceeding. 47 2 The differences between civil and criminal actions do
not represent sufficient legal or social justification for judicially
sanctioning discrimination in civil litigation.4 7 3 Regardless of whether
jury selection involves a criminal or civil proceeding, discriminatory
peremptories harm not only the litigants but deprive excluded jurors
from participating in the judicial process and erode public confidence
in the fairness and integrity of our system of justice.4 7 4

The criticism that permitting judicial inquiry into challenges will
be practicably unworkable, eradicate the peremptory strike as a viable
tool in jury selection, and impose an excessive burden on trial courts,
has never been supported by objective proof.475 To the contrary, the
experience in those jurisdictions adopting the Wheeler and McCray
approaches demonstrates unequivocally that requiring counsel in a
criminal prosecution to explain peremptory challenges to rebut a
prima facie showing of discrimination has not resulted in adminis-
trative overload or destroyed the peremptory challenge system; there-
fore, it should not do so in civil litigation.4 7 6 To the extent the jury
selection process in isolated civil cases is lengthened or complicated,
that relatively minor inconvenience is far outweighed by the necessity
to protect the fundamental rights of the parties, jurors, and the
public .477

It is not particularly significant, however, whether a court selects
the equal protection or fair cross-section approach when prohibiting
the unconstitutional use of peremptory challenges, since those ap-
proaches, for the most part, are procedurally and substantively
identical.47

1 While the precise constitutional and procedural route
ultimately adopted is not the overriding concern, the critical point is

472. See supra notes 24-31, 43-47, 57, 125-39 and accompanying text.
473. See supra notes 35-47 and accompanying text.
474. See supra notes 48-50, 128-39, 143-52 and accompanying text.
475. See supra notes 93-101, 106-12 and accompanying text.
476. See id.
477. See id.
478. While the two approaches currently differ regarding parties with standing to raise the

constitutional objection and groups viewed as constitutionally cognizable, recent cases indicate
that those distinctions soon will disappear. See supra notes 160-66, 241-43 and accompanying
text.
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for courts to recognize that allowing jurors to be stricken based on
race, ethnic origin, or gender is as insupportable in civil litigation as
in criminal proceedings. To permit counsel to eliminate prospective
jurors for racist, bigoted, or sexist reasons perpetuates discrimination
which has been "outlawed in virtually every area of public affairs-
in employment, in education, in housing, in property rights.1 479

Simply stated, there is no moral, legal or practical justification for
sanctioning invidious discrimination in the administration of justice. 480

479. McCray v. Abrams, 750 F.2d 1113, 1122 (2d Cir. 1984), vacated and remanded,
-U.S. __, 106 S. Ct. 3289, 92 L. Ed. 2d 905 (1986); see Slappy v. State, 522 So. 2d 18

(Fla. 1988) ("appearance of discrimination in court procedure ... is complete antithesis of
the court's reason for being-to insure equality of treatment and evenhanded justice").

480. See id. As one justice of the New Jersey Supreme Court pointedly remarked when
concurring to that court's adoption of the fair cross-section approach:

Specifically, I endorse the prohibition against a prosecutor's exercise of peremptory
challenges to remove jurors on the basis of their race. I would oppose that practice
whether or not the Constitution permitted it. "Not everything the Constitution
permits is right, nor does it outlaw everything wrong. I am opposed to [that practice]
not because [it is] unconstitutional but because [it is] revolting."

State v. Gilmore, 103 N.J. 508, -, 511 A.2d 1150, 1170 n.1 (1986) (O'Hern, J., concurring)
(quoting E. VAN DEN HAAG & J. CONRAD, THE DEATH PENALTY: A DEBATE 181 (1983)).




