
THE EL PASO COURT OF APPEALS UPHOLDS GRANTING
OF CUSTODY BASED ON THE SEX OF THE CHILD: Gay v.

Gay, 737 S.W.2d 94 (Tex. App.-El Paso 1987, writ denied).

Bobby and Beverly Ann Gay were divorced on December 13,
1986.1 After a non-jury trial, the court named Mrs. Gay managing
conservator and Mr. Gay possessory conservator of their three-year
old daughter.2 In the opinion, the trial judge stated:

the law tells a judge that you can't determine conservatorship
on the basis of sex of the parent, but it doesn't go behind the
real matter and the concern of this court as to the best interest
of the child. And the Court feels that a three-year old girl is a
different matter from a three-year old boy.'

He also added, "[T]he Court's feeling is the best interest with a little
girl will be with the mother." ' 4 Mr. Gay appealed the decision as
having been improperly based on the sex of the parents.5 The El
Paso Court of Appeals held that "the fact that the sex of the child
may have been considered did not violate the Texas Family Code
and found that the trial court did not abuse its discretion." '6

I. THE EVOLUTION OF THE CHILD CUSTODY LAW IN TEXAS

Prior to the 1973 revision of the Texas Family Code, which
became effective January 1, 1974, the decision-making process in
custody cases was guided by two different theories: the best interest
of the child, and the tender years presumption. This section will
follow the application of these theories by the Texas courts, which
culminated in the rewriting of the Texas Family Code.

As early as 1898, Texas courts were making child custody
decisions based on the best interest and welfare of the child. 7 In

1. Gay v. Gay, 737 S.W.2d 94, 95 (Tex. App.-El Paso 1987, writ denied).
2. Id.
3. Id. Mr. Gay based his appeal on TEX. FAm. CODE ANN. § 14.01(b) (Vernon 1986)

which prohibits deciding custody on the basis of the sex of the parent.
4. 737 S.W.2d at 95.
5. Id.
6. Id.
7. See Haymond v. Haymond, 74 Tex. 414, 421, 12 S.W. 90, 93 (1889); see also Klaff,

The Tender Years Doctrine: A Defense, 70 CAL.. L. RE. 335 (1982) (discussing the compar-
ative development of the tender years doctrine in the United States).
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Haymond v. Haymond,8 the Texas Supreme Court, quoting article
2871 of the Revised Statutes stated:

The courts aforesaid shall have power in all cases of separation
between man and wife to give the custody and education of the
children to either father or mother as to the said court shall seem
right and proper, having regard to the prudence and ability of
the parents and the age and sex of the child or children, to be
determined and decided on the petition of either party; and in
the meantime to issue an injunction or make any order that the
safety and well being of any such children may require. 9

The court also looked at the circumstances and conditions surround-
ing the parents. 10 The fact that the father had abandoned his family
for six years, while never sending any financial support, weighed
heavily upon the decision of the court to award custody to the
mother." Haymond was followed by Legate v. Legate. 2 Although
the Legate decision involved the termination of parental custody, the
standard applied was also the best interest of the child.' 3 Although
Texas courts originally used the best interest of the child approach
in child custody decisions, the tender years presumption began to
emerge in the 1930s.

In Craighead v. Meyers, 4 the San Antonio Court of Appeals
stated: "But surely, above all, the mother is the logical person, if
she be a proper person, to have its custody."' 5 Craighead was one
of the first Texas cases which gave the mother a preference in child
custody cases, thereby placing the burden on the father to show the
mother to be unfit.' 6

8. 74 Tex. 414, 12 S.W. 90 (1889).
9. Id. at 421, 12 S.W. at 93. (citing Tex. Rev. Civ. Stat. Ann art. 2871 (1879) (repealed

1911)).
10. Id. at 421, 12 S.W. at 93.
11. Id., 12 S.W. at 93.
12. 87 Tex. 248, 28 S.W. 281 (1894). In Legate, the Supreme Court of Texas stated that

a parent had no property interest in his child. Id. at 252, 28 S.W. at 282.
13. Id. at 251, 28 S.W. at 282.
14. 11 S.W.2d 185 (Tex. Civ. App.-San Antonio 1928, no writ). The tender years

doctrine has been applied in two ways by Texas courts. The mother has either been given an
automatic preference or she has been given a preference only if "all other things were equal."
See, e.g., Martin v. Martin, 132 S.W.2d 426, 428 (Tex. Civ. App.-Waco 1939, no writ). For
the purposes of this article both theories will be discussed together as the tender years doctrine.

15. 11 S.W.2d at 187.
16. See id. In Craighead, the mother had previously been awarded custody, however, she

was subsequently remarried three times, would not keep in contact with the father, and
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Swift v. Swift 7 exemplified a different approach in making child
custody determinations. Although the court stated that the best
interest and welfare of the child are the "paramount issues","8 the
court held: "Other things being equal, preferences should be given
to the mother in awarding the custody of a female child, especially
when it is of tender years. . . .', 9 This court, and other Texas courts
during this time, realized that the child's best interest was the
prevailing issue; however, best interest was defined to mean that a
child of tender years should be with its mother, making it very
difficult for a father to gain custody of a young child.20

The Amarillo Court of Appeals, in McGarraugh v. Mc-
Garraugh,2' announced the burden which father's must meet in child
custody decisions.22 The court reasoned that unless a mother is shown
to be unfit, she should have custody of children of tender years,
even though the father may be better able to provide for the children
financially. 23 This reasoning was followed in Redwine v.Redwine24

where the court held that the maternal preference "is but an expres-
sion of the natural law of the mother and child relation which must
be considered in determining what is for the best interests of the

ultimately would not let the child attend the father's funeral. Id. at 186. The trial court gave
custody to the grandparents, but on appeal it was found that the mother's character and
unsuitableness was reformed. Id. at 186.

17. 37 S.W.2d 241 (Tex. Civ. App.-Waco 1931, no writ).
18. Id. at 242-43.
19. Id. at 243.
20. See Spitzmiller v. Spitzmiller, 429 S.W.2d 557, 561 (Tex. Civ. App.-Houston [1st

Dist.] 1968, writ ref'd n.r.e.) (the rule giving mothers preference in child custody of young
children has been forcefully laid down in Texas cases); Rousseau v. Rousseau, 268 S.W.2d
556, 557 (Tex. Civ. App.-Waco 1954, no writ) (generally children of tender years, especially
young girls should be with their mothers); Sims v. Cole, 264 S.W.2d 185, 187 (Tex. Civ.
App.-Dallas 1953, writ ref'd n.r.e.) (child of tender years should be with its mother if she
is fit); Canning v. Canning, 237 S.W.2d 1019, 1020-21 (Tex. Civ. App.-Eastland 1951, no
writ) (best interest of the child is controlling, however, very young daughters should be with
the mother if she is fit); Sawyer v. Bezner, 204 S.W.2d 19, 22 (Tex. Civ. App.-Amarillo
1947, writ ref'd n.r.e.) (generally the mother should have custody unless she is unfit); Valentine
v. Valentine, 203 S.W.2d 693, 695 (Tex. Civ. App.-Amarillo 1947, no writ) (holding that
-[a]s between parents, the general rule is the custody of a very young child should be awarded
to the mother."); Spell v. Green, 200 S.W.2d 713, 716 (Tex. Civ. App.-Texarkana 1947,
writ ref'd n.r.e.) (stating that "girls of tender years should ordinarily be awarded to their
mother where she is found to be a fit person".).

21. 177 S.W.2d 296 (Tex. Civ. App.-Amarillo 1944, writ dism'd).
22. Id. at 299.
23. Id.
24. 198 S.W.2d 472 (Tex. Civ. App.-Amarillo 1946, no writ).
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child. ' 25 The Dallas Court of Appeals also agreed that the maternal
preference was "the age-old rule" and must be applied. 26

The tender years presumption has been interpreted in more than
one manner. Trevino v. Trevino27 is an example of one court's
modification of the maternal preference. The court in Trevino stated
that "all things being equal" the mother should be given preference
in child custody decisions.28 Although Texas courts have failed to
define what "things" must be equal, the San Antonio Court of
Appeals strictly applied the doctrine. 29 In Longoria v. Longoria,3 0

the trial court awarded custody of a five-year old boy to his father.3

The appellate court reversed the decision and gave custody to the
mother stating, "the trial court found both suitable and should have
awarded custody to the mother." 32

Ponce v. Ponce3 demonstrated the most tenacious adherence to
the tender years presumption. Custody of the children was originally

25. Id. at 474. The court stated that extra-marital affairs did not equal bad moral
character. Id. In Tapal v. Tapal, 448 S.W.2d 560, 563 (Tex. Civ. App.-Houston [14th Dist.]
1969, writ dism'd), the court also stated that adultery on the part of the mother would not
necessarily disqualify her from having custody of her children.

26. Classic v. Burgess, 258 S.W.2d 339, 341 (Tex. Civ. App.-Dallas 1953, no writ).
27. 193 S.W.2d 254 (Tex. Civ. App.-Waco 1946, no writ).
28. Id. at 255.
29. Longoria v. Longoria, 168 Tex. Crim. 130, 324 S.W.2d 244 application dism'd per

curiam, 160 Tex. 134, 327 S.W.2d 453 (1959).
30. Id.
31. Id. at 245.
32. Id. at 247; see also Brown v. Brown, 500 S.W.2d 210, 217 (Tex. Civ. App.-

Texarkana 1973, no writ) (the law presumes that it is best for children of tender years to be
with its mothers all things being equal); Becker v. Becker, 466 S.W.2d 365 (Tex. Civ. App.-
San Antonio 1971, no writ) (best interests of the child are controlling, but all things equal it
is proper and desirable to award custody of children of tender years to the mother); Beasley
v. Beasley, 304 S.W.2d 158, 161 (Tex. Civ. App.-Dallas 1957, writ ref'd n.r.e.) (in the
absence of unusual circumstances the mother should have the preference); Lotz v. Lotz, 185
S.W.2d 481, 483 (Tex. Civ. App.-Galveston 1945, no writ) (all else equal, the custody of
very young children should go to the mother); Lynch v. Wyatt, 191 S.W.2d 499, 502 (Tex.
Civ. App.-Texarkana 1945, no writ) (if a mother is a fit and proper person she is entitled
to a preference); Penn v. Abell, 173 S.W.2d 483, 488 (Tex. Civ. App.-El Paso 1943, no
writ) (this preference is based on the fact that "only a mother can give the motherly care and
attention which, other things being equal, a child or children of tender years are entitled");
Martin v. Martin, 132 S.W.2d 426, 428 (Tex. Civ. App.-Waco 1939, no writ) ("It is a well
known fact that young children need the care and attention of their mothers, and other things
being equal, she should get the preference"); Cain v. Cain, 134 S.W.2d 506, 509 (Tex. Civ.
App.-Waco 1939, no writ) (all things equal, preference should go to the mother, notwith-
standing the fact that the divorce was granted to the father).

33. 412 S.W.2d 777 (Tex. Civ. App.-Dallas 1967, writ dism'd).
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awarded to the father because the mother was stricken with mental
illness and placed in a Dallas sanitarium.14 Two years later, the court
reversed the original order and awarded the mother custody stating,
"children of tender years should be with the mother.'' 35

The overwhelming preference toward mothers in custody deci-
sions caused the legislature to rewrite the family code. The revision
was to put fathers on a more equal footing in child custody decisions.

II. LEGISLATIVE RESPONSE

In 1973, the Texas Legislature enacted a new Texas Family
Code, effective January 1, 1974. The changes in the child custody
area were aimed at eliminating any sort of preference toward the
mother in child custody decisions.3 6 Section 14.01(b) of the Texas
Family Code37 provides:

A parent shall be appointed managing conservator of the child
unless the court finds that appointment of the parent would not
be in the best interests of the child. In determining which parent
to appoint as managing conservator, the court shall consider the
qualifications of the respective parents without regard to the sex
of the parent.38

Section 14.01(b) specifically provides that courts shall decide
custody cases without regard to the sex of the parent. The best
interest of the child is to be the major consideration in these cases. 39

To further emphasize that the best interest of the child was para-
mount, the legislature also enacted section 14.07:0 "a. The best
interest of the child shall always be the primary consideration of the
court in determining questions of managing conservatorship .. . b.
In determining the best interest of the child, the court shall consider
the circumstances of the parents . . ."4'

Section 14.07 not only reiterated that the best interest of the
child is the primary consideration in child custody cases, it specifically

34. Id. at 778.
35. Id. at 779.
36. Smith, Parent and Child, 5 TEX. TECH L. REV. 389, 425 (1974) [hereinafter Smith].
37. TEX. FAm. CODE ANN. § 14.01(b) (Vernon 1986).

38. Id. The term "managing conservator" is substituted for "custodian" in the family
code to encourage attorneys to disregard the use of prior case law relating to "custody".
Smith, supra note 36, at 424.

39. Smith, supra note 36, at 424.
40. TEx. FAM. CODE ANN. § 14.07 (Vernon 1986).

41. Id.
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stated that the courts shall decide child custody cases by considering
the "circumstances of the parents."

Following the changes in the Family Code, a majority of the
Texas appellate courts began deciding child custody cases on factors
other than the sex of the child. For example, in Erwin v. Erwin,42

the Houston Court of Appeals concluded that section 14.01(b) effec-
tively destroyed the maternal preference, and awarded the father
custody based on the respective abilities of the parents to care for
the children rather than on their sex.43 Naming the father managing
conservator when both parents were found fit was upheld on the
same basis in Adams v. Adams." In Adams, the judge held that
section 14.01(b) "puts both parents on an otherwise equal plane in
a child custody case, and thus removes the preference for the
mother."

45

Section 14.07 states that custody decisions should be based on
the best interest of the child, but does not articulate any guidelines
which a judge should use other than the "circumstances" of the
parents." The factors which are to be considered were left to the
discretion of the trial courts. Recognizing the lack of standards, the
Texas Supreme Court, in Holley v. Adams, 47 articulated a list of
criterion which could be used by trial courts in making these deci-
sions.48 These factors were based on the needs and desires of the
child as well as the abilities of the parents.4 9

42. 505 S.W.2d 370 (Tex. Civ. App.-Houston [14th Dist.) 1974, no writ).
43. Id. at 372 n.l.
44. 519 S.W.2d 502 (Tex. Civ. App.-El Paso 1975, no writ).
45. Id. at 503.
46. TEx. FAm. CODE ANN. § 14.07(b) (Vernon 1986).
47. 544 S.W.2d 367 (Tex. 1976).
48. Id. at 372.
49. Id. Although this case concerns the termination of parental rights, the best interest

standard is applicable. The particular factors listed were:
(A) the desires of the child;
(B) the emotional and physical needs of the child now and in the future;
(C) the emotional and physical danger to the child now and in the future;
(D) the parental abilities of the individuals seeking custody;
(E) the programs available to assist these individuals to promote the best interest

of the child;
(F) the plans for the child by these individuals or by the agency seeking custody;
(G) the stability of the home or proposed placement;
(H) the acts or omissions of the parent which may indicate that the existing parent-

child relationship is not a proper one; and
(I) any excuse for the acts or omissions of the parent.

Id. at 372.
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Although both the legislature and the Texas Supreme Court
recognized the best interest standard as the law in Texas, trial courts
have continued to use traditional notions concerning motherhood
and custody to decide child custody disputes. Glud v. Glud ° typified
the reluctance encountered in the lower courts. In Glud, the trial
judge stated, "that it would be very difficult for a man to raise two
boys like a woman can," and based on this statement he awarded
custody to the wife." The Waco Court of Appeals reversed the trial
judge's opinion.12 Although the standard is supposed to be the best
interest of the child, the tender years doctrine continues to show up
in child custody decisions.5

In view of the difficulty which has been encountered in applying
the best interest of the child standard, the Texas Supreme Court's
decision, in In re McLean5 4 should eliminate any confusion which
remains. In McLean, the supreme court concluded that the Texas
Equal Rights Amendment (ERA)," which provides that "equality
under the law shall not be denied or abridged because of sex, race,
color, creed, or national origin," was violated by sections 13.21(b)
and (c) of the Texas Family Code.16 Section 13.21 provides that a
father, who is not married to the child's mother, must prove to the
trier of fact that legitimation serves the best interests of the child to
have his paternity legally recognized. 7 The court stated that the
family code treated men differently because the mother has no
burden; she automatically exercises all the rights, duties and privileges
of the parent-child relationship.58 The court held that this was "a
gender-based distinction because only men are required to satisfy the
best interest test before being recognized as a parent." 59 This dis-
tinction was found to violate the Texas ERA even though it did not

50. 641 S.W.2d 688 (Tex. App.-Waco 1982, no writ).
51. Id. at 690.
52. Id. at 688.
53. See Crapps v. Crapps, 546 S.W.2d 909 (Tex. Civ. App.-Austin 1977, no writ). The

court affirmed a trial court opinion in which the trial judge stated, "obviously the most
important thing, I do think, is that the child should be in the custody of the mother." Id. at
910.

54. 725 S.W.2d 696 (Tex. 1987).
55. TEX. CONST. art. I, § 3(a).
56. TEX. FAm. CODE ANN. §§ 13.21 (b) & (c) (Vernon 1986).
57. 725 S.W.2d at 697 (citing TEX. FAm. CODE ANN. § 13.21(c) (Vernon 1986)).
58. Id. (citing TEX. FAm. CODE ANN. § 12.04 (Vernon 1986)).
59. Id.
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violate the United States Constitution. 60 The court stated that it
would not apply a "per se standard which would automatically
invalidate gender-based distinctions, but rather seek a standard to be
used to reach the evils which [the Texas ERA] was designed to
combat," thus, "elevating sex to a suspect classification." 61

Applying the reasoning in McLean to child custody situations
would seem to indicate that preferences toward either parent are to
be abolished. If section 12.31, which provides that men must prove
that recognition of paternity is in the best interest of the child, is
unconstitutional under the Texas ERA,62 then it seems clear that any
automatic preference toward the mother in child custody decisions
should also be unconstitutional.

III. GAY V. GAY: A STEP BACKWARDS

In Gay v. Gay,63 the El Paso Court of Appeals was faced with
a decision naming the mother managing conservator of a three-year
old female child.64 The trial judge made remarks suggesting that
custody was decided on the sex of the parent. 65 The El Paso court,
in an opinion by Chief Judge Osborn, found no abuse of discretion
by the trial court. 66

A. Gay Versus Glud: Is There a Distinction?

Chief Judge Osborn recognized that the legislature has now
made the major consideration in child custody cases the best interest
of the child, rather than the sex of the parent. 67 However, he also
stated: "man and woman are not created alike or even equal in all
respects, and all the laws and constitutional amendments in the world
cannot change that fact." ' 68 He further elaborated by posing the
question, "Can you really say to a trial judge who decides custody
of a baby who is being breast-fed that he should not consider the

60. Id. at 698.

61. Id.
62. TEX. CONST. art. 1, § 3(a).
63. 737 S.W.2d 94 (Tex. App.-El Paso 1987, writ denied).

64. Id. at 95.
65. Id.
66. Id.
67. Id.
68. Id.
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sex of the parents?" 69 Finding no abuse of discretion by the trial
court, Judge Osborn stated that considering the sex of the child was
not prohibited by the Texas Family Code. 70 Recognizing that this
decision came "very close to being contrary"'" to the holding in
Glud v. Glud,72 Judge Osborn stated that although the beliefs of the
two judges may be the same, the decision in Gay was based on the
best interest of the child. 73

In Glud, the trial judge stated that "it would be very difficult
for a man to raise two boys like a woman can. Therefore, I'm going
to name her managing conservator of the children. ' 7 4 Although the
record reflected that each parent was equally capable of providing
for the children, 75 the Waco Court of Appeals found that this
statement showed that the trial court's finding was based on the sex
of the parent, and deprived the father of his right "to have his
qualifications as custodian of the children considered without regard
to his sex.'' 76

The Gay decision also reflected that each parent was qualified
to have custody of the child. 77 However, the trial judge stated:

The law tells a judge that you can't determine conservatorship on
the basis of the sex of the parent, but it doesn't go behind the
real matter and the concern of this court as to the best interest
of the child. And the Court feels that a three-year old girl is a
different matter from a three-year old boy. 78

Irrespective of this statement, which seemed to be very similar to the
statements in the Glud decision (which caused a reversal), the El
Paso Court of Appeals found that the decision was based on the
best interest of the child. To support this finding the appellate court
pointed to the statement made by the trial court: "And the Court's
feeling is the best interest with a little girl will be with the mother." 7 9

69. Id. (citing Adams v. Adams, 519 S.W.2d 502 (Tex. Civ. App.-El Paso 1975, no
writ) which stated that the parents are now on an equal plane in child custody decisions).

70. Id. at 95.
71. Id.
72. 641 S.W.2d 688 (Tex. App.-Waco 1982, no writ).
73. 737 S.W.2d at 95-96.
74. 641 S.W.2d at 690.
75. Id.
76. Id. at 690-91.
77. 737 S.W.2d at 95.
78. Id.
79. Id.
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B. Misapplication of the Law

Mr. Gay argued that because section 14.01(b) specifically pro-
vides that "[iun determining which parent to appoint as managing
conservator, the court shall consider the qualifications of the respec-
tive parents without regard to the sex of the parent," 80 the trial judge
made an obvious abuse of discretion when he named the mother
managing conservator.8 Mr. Gay based his argument on statements
by the trial judge to the effect that the little girl would be better off
with her mother. 2

Although the appellate court stated that the evidence reflected
that both parents were capable of loving and properly raising the
child,8 there is no way of knowing what factors the trial judge
considered. If the trial court followed the guidelines established by
the Family Code, and did not consider the sex of the parent, why
were there no findings of fact to show what factors were considered
when he made his decision? The Texas Supreme Court set out a list
of factors to be considered in making custody decisions in Holley v.
Adams.84 Following the factors set out in the Holley decision would
have given the Gay decision a viable basis in Texas common law.

Section 14.01(b) gives the trial court much discretion in deciding
child custody cases provided the decision is reached "without regard
to the sex of the parent." 85 This discretion is further strengthened
by section 14.07 which states that the "best interest" of the child is
to be the primary concern in deciding custody questions.86 This type
of wide discretion, with no requirements placed on trial judges to
justify their decisions gives rise to decisions such as Gay. Gay
exemplifies the case of a trial judge making a decision and stating
that it is in the best interest of the child without ever stating any
specific reasons which would justify giving the mother custody over
the father. The only clue that can be found is in the trial judge's
statement that "the Court's feeling is the best interest with a little
girl will be with the mother." 87

80. TEX. FAM. CODE ANN. § 14.01(b) (Vernon 1986).
81. 737 S.W.2d at 95.
82. Id.
83. Id.
84. 544 S.W.2d 367 (Tex. 1976); see supra note 49.
85. TEX. FAM. CODE ANN. § 14.01(b) (Vernon 1986).

86. Id. § 14.07(a).
87. 737 S.W.2d at 95.
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In 1973, effective January 1, 1974, the legislature rewrote the
Texas Family Code in response to decisions favoring mothers in child
custody disputes. Section 14.01(b) provides that the sex of the parent
shall not be considered in child custody decisions. This proposition
is further strengthened by section 14.07 which states that the best
interests of the child are to be paramount in child custody decisions.
Texas cases decided immediately following the changes in the Family
Code reflected the switch from the "tender years" preference to an
anti-discriminatory decision-making process."8 Even the Texas Su-
preme Court acknowledged the best interests of the child standard
in child custody cases.89 In Holley v. Adams,9° the supreme court
went so far as to list certain bases that trial courts had used to
decide child custody disputes. 91

C. Recognition of the Misapplication by the Texas Bar

The decision in Gay is a misapplication of the Texas Family
Code and should not be allowed to stand. Gay embraces the belief
that the best interest of a child, especially a minor child, will be best
served by making the mother the managing conservator. This line of
reasoning has been recognized by the Texas legal community. In a
recent publication of the Advanced Family Law Course for the
Continuing Legal Education program in Texas, the maternal pref-
erence was clearly evident. 92 This article stated:

Regardless of statements in the Family Code, statistics, and data
from the social sciences, most folks are going to be of the opinion
that infants and very young children should be with their mothers.
Nothing your client does or says is going to change a basic societal
view .... If dad hasn't done much of the parenting of an infant,
promises to do so in the future will not help him. The maternal
preference for infants and very young children is strong. 93

88. See, e.g., Adams v. Adams, 519 S.W.2d 502 (Tex. Civ. App.-El Paso 1975, no writ)
(held not error to award custody to father even where mother found not to be unfit); Erwin
v. Erwin, 505 S.W.2d 370 (Tex. Civ. App.-Houston [14th Dist.] 1974, no writ) (held no
legal presumption that mothers should be awarded children of tender years).

89. See Holley v. Adams, 544 S.W.2d 367 (Tex. 1976).
90. Id.
91. Id. at 371-72.
92. McCurley & Fuller, Strategies in Trying Custody Cases: Representing the Mother,

Father, Child, Grandparents and Other Relatives, 3 STATE BAR OF TEXAS, ADVANCED FAMILY

LAW COURSE 11-26 (1987).
93. Id.
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This quote shows that family law attorneys are aware that the
maternal preference is very strong, especially in cases involving very
young children.

This reality should make fathers very aware that in a custody
dispute they are not on an equal plane with mothers. The reality of
this problem should force appellate courts to be aware of the maternal
preference and to deal with it according to the tenets of the Texas
Family Code. The law in Texas clearly calls for the best interest of
the child to be considered in custody disputes, and this law should
be complied with. Each child custody case is unique due to the
nature of these actions and all the circumstances involving both
parents and the child should be considered before a decision is
reached, rather than basing the decision on an outdated presumption.

One of the problems with the best interest standard "is its
suggestion that the child's 'best interests' actually are determinable
within the adversary system. ' 94 A judge is forced to make a custody
decision in a relatively short period of time, based on conflicting
evidence from the parents as well as other witnesses. Some infor-
mation which may be in the child's best interest may not even be
available to the judge. 95 This lack of information and statutory
guidelines allows judges to make decisions based on their own per-
sonal bias. 96 In addition to the previously mentioned problem, trial
courts are granted a great deal of discretion in child custody cases. 97

This leniency gives judges even more opportunities to exercise their
own biases. 98

IV. PossmLE SOLUTIONS

These problems could be avoided by articulating, in the Texas
Family Code, exactly what factors may be considered by a trial judge
faced with a child custody dispute. The standards set out by the
Supreme Court of Texas in Holley v. Adams99 would be a good
place to start, or Texas could adopt the standards enumerated in the

94. Note, Determining "Best Interests" of the Child in Divorce Custody Disputes: A
Procedural Approach, 9 VT. L. REV. 311, 314 (1984).

95. Id. at 315.
96. Id. at 316.
97. Id. at 315.
98. Id. at 316.
99. 544 S.W.2d at 372.
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Uniform Dissolution Marriage Act. 100 This Act focuses primarily on
the abilities of the parent rather than the particular desires of the
child. The parent's financial status, moral character, and emotional
ties with the child are the primary bases upon which decisions are
to be made. 10 1

Adopting these types of standards by statute will not change the
situation unless trial judges are required to make specific findings of
fact. Without specific findings of fact listing the factors considered
by the trial court, the work of the legislature will be for naught.
Trial courts will continue to make child custody decisions based on
their own biases, disguising them using the perfunctory words, "this
decision is based on the best interest of the child." In the Gay
decision, although it was stated that both parents were fit, there was
no explanation other than the sex of the child. The trial court did
not mention any specific characteristic favoring one parent over the
other parent. This type of decision is in direct violation of Texas
law, and some courts even view the maternal preference or "tender
years" reasoning as unconstitutional. 0 2 The Supreme Court of Texas
recently faced the constitutional aspects of sex discrimination under

100. For a complete discussion of the Uniform Dissolution Marriage Act, see Freed &
Foster, Family Law in the Fifty States: An Overview, 17 FAM. L. Q. 365 (1984).

101. Id. at 415. Many states either adopt the Act verbatim or make minor revisions. See
id. A typical example is the Michigan statute quoted by Freed & Foster, which provides that
the following factors may be considered in deciding custody cases:

a. the love and affection and emotional ties;
b. the capacity and disposition of the parties involved to give the child love, affection
and guidance and continuation of the education and raising of the child in its
religion or creed;
c. the capacity of each parent to provide the child with food, clothing, and medical
care;
d. the length of time that the child has lived in a stable, satisfactory environment;
e. the permanence, as a family unit, of the existing custodial home;
f. the moral fitness of the parties involved;
g. the mental and physical fitness of the parties involved;
h. the home, school, and community record of the child;
i. the willingness of each parent to facilitate and encourage a close and continuing
parent-child relationship between the child and the other parent; and
j. any other factor considered by the court to be relevant.

Id.
102. See, e.g., Comment, The Tender Years Presumption: Is It Presumably Unconstitu-

tional?, 21 SANJ DIEGo L. REv. 861 (1984); see also State ex rel Watts v. Watts, 77 Misc. 2d
178, 350 N.Y.S.2d 285 (Fam. Ct. N.Y. 1973) (court directly attacked the tender years
presumption).
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the Texas Family Code in the case styled In re McLean.103 McLean
was concerned with the gender-based distinction contained in the
Texas Family Code which pertained to a father's legitimation of
illegitimate children. 104 In McLean, the supreme court reiterated the
fact that the Texas ERA 105 provides that "equality under the law
shall not be denied or abridged because of sex, race, color, creed,
or national origin." 1°6 The supreme court reasoned that a requirement
that men must show that legitimation is in the best interest of the
child, when women are not required to meet such a burden, is a
gender-based distinction which will not be allowed under the Texas
ERA. 10 7 The court held that "[a] father who steps forward, willing
and able to shoulder the responsibilities of raising a child should not
be required to meet a higher burden of proof solely because he is
male."' 10 8 Following this reasoning, placing additional burdens on
fathers in child custody decisions should also be violative of the
Texas ERA. Giving mothers an automatic preference, and requiring
fathers to prove her to be unfit before he may be made managing
conservator is also a gender-based distinction which is prohibited by
the Texas ERA.

V. CONCLUSION

Gay v.Gay 109 is an example of excessive judicial discretion
resulting in a misapplication of the law. Even though the trial judge
stated that both parents were fit to have custody of the child, we
are unable to discern what qualifications were considered in naming
the mother managing conservator. The only guidance we have are
the statements in the opinion such as "a three-year old girl is a
different matter from a three-year old boy," and "the Court's feeling
is the best interest with a little girl will be with the mother." 0 These
statements enforce the father's claim that the decision was based on
the sex of the parents rather than the respective abilities of the

103. 727 S.W.2d 696 (Tex. 1987).
104. Id. at 697.
105. TEx. CONST. art. I, section 3a.
106. Id.
107. 725 S.W.2d at 697.
108. Id. at 698.
109. 737 S.W.2d 94 (Tex. App.-El Paso 1987, writ denied).
110. Id. at 95.
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parents. The reasoning of the appellate court that the decision was
based on the sex of the child, not that of the parent,"' will not save
the decision because custody decisions based solely on sex are im-
permissible under the Texas Family Code. If the trial judge gave the
mother custody solely because the child was female, the Family Code

was indeed violated. This decision also directly contradicts the su-
preme court's decision in In re McLean,"2 which found the Texas
ERA to be violated by gender-based distinctions.

To avoid decisions such as Gay, trial judges should be given

specific criteria on which to base their decisions and should be
required to make specific findings of fact describing what factors
were considered in making the custody decision. Until these specific
findings are required, trial judges will have no guidance in child

custody decisions other than the sections of the Family Code which
state that the best interest of the child is the paramount consideration,
and that the sex of the parent cannot be considered when making
that decision. Without these changes trial courts will continue to use
the maternal preference when making custody decisions because there
is nothing else to guide them.

Robin Workman

11. Id.
112. 725 S.W.2d 696 (Tex. 1987).
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