
THE MAIL AND WIRE FRAUD STATUTE'S PROTECTION OF
PROPERTY EXTENDS TO INTANGIBLES SUCH AS

CONFIDENTIAL BUSINESS INFORMATION: Carpenter v.
United States, . U.S. __ , 108 S. Ct. 316,

98 L. Ed. 2d 275 (1987).

In 1982 R. Foster Winans (Winans) was a full time writer for
the Wall Street Journal (Journal).' His primary responsibility was to
prepare a daily column entitled "Heard on the Street." ("Heard")2

The column's purpose was to analyze and make investment recom-
mendations on selected stocks or groups of stocks.3 The information
in the column was found to "have an impact on the market. ' 4

The official policy of the Journal was that prior to publication,
information contained in the column was confidential.' Despite this
policy and practice, Winans entered into a scheme with two brokers
from a New York City brokerage firm in which Winans agreed "to
give them advance information as to the timing and the contents"
of upcoming "Heard" columns. 6 "[Biased on the probable impact
of the column on the market," the two brokers bought and sold
stocks.7 The parties agreed to share the profits, and over a four-
month period they made a net profit of $690,000.8

In November of 1983, the brokers' employer noticed correlations
between the "Heard" column and trading in the the brokers' ac-
counts.9 Sometime thereafter, the Securities and Exchange Com-

1. Carpenter v. United States, U.S.-, , 108 S. Ct. 316, 318-19, 98 L. Ed.
2d 275, 281 (1987).

2. Id. at __ 108 S. Ct. at 318, 98 L. Ed. 2d at 281.
3. Id. at , 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
4. United States v. Winans, 612 F. Supp. 827, 830 (S.D.N.Y. 1985), aff'd in part, 791

F.2d 1024 (2nd Cir. 1986), aff'd, -U.S. __, 108 S. Ct. 316, 98 L. Ed. 2d 275 (1987).
5. __ U.S. at -, 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
6. Id. at , 108 S. Ct. at 319, 98 L. Ed. 2d at 281. The two brokers, Peter Brant

and Kenneth Felis, were both connected with the brokerage firm of Kidder Peabody in New
York City. Id. at -, 108 S. Ct. at 319, 98 L. Ed.2d at 281.

7. Id. at _, 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
8. Id. at , 108 S. Ct. at 319, 98 L. Ed. 2d at 281. The trades were based on the

contents of some twenty-seven columns. Id. at -, 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
9. Id. at -, 108 S. Ct. at 319, 98 L. Ed. 2d at 281-82. The brokerage firm began

inquiries, but the brokers "denied knowing anyone at the Journal" and attempted to conceal
the trades. Id. at -, 108 S. Ct. at 319, 98 L. Ed. 2d at 281-82.
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mmision (SEC) began an investigation. 10 All parties denied any
wrongdoing until Winans and his roommate, who had aided him,
went to the SEC and revealed the entire scheme."

In the district court, the defendants were convicted of violating
section 10(b) of the Securities Exchange Act of 1934 and rule lOb-
5.12 In addition, they were found guilty under the mail and wire
fraud statutes. 3 The Second Circuit Court of Appeals affirmed.' 4

10. Id. at , 108 S. Ct. at 319, 98 L. Ed. 2d at 282.
11. Id. at - 108 S. Ct. at 319, 98 L. Ed. 2d at 282.
12. Id. at __, 108 S. Ct. at 318, 98 L. Ed. 2d at 280. Winans' roommate, David

Carpenter, was convicted for aiding and abetting. Id. at _ , 108 S. Ct. at 318, 98 L. Ed.
2d at 281. Section 10(b) of the Securities Exchange Act of 1934 provides in pertinent part:

It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce or of the mails, or of any facility of any
national securities exchange-

(b) To use or employ, in connection with the purchase or sale of any security
registered on a national securities exchange or any security not so registered, any
manipulative or deceptive device or contrivance in contravention of such rules and
regulations as the [Securities and Exchange] Commission may prescribe as necessary
or appropriate in the public interest or for the protection of investors.

15 U.S.C. § 78j(b) (1982). Rule 10b-5 provides:
It shall be unlawful for any person, directly or indirectly, by the use of any means
or instrumentality of interstate commerce, or of the mails or of any facility of any
national securities exchange,

(a) To employ any device, scheme, or artifice to defraud,
(b) To make any untrue statement of a material fact or to omit to state a material

fact necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading,

(c) To engage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person,
in connection with the purchase or sale of any security.

17 C.F.R. § 240.10b-5 (1987).
13. Id. at _ , 108 S. Ct. at 318, 98 L. Ed. 2d at 280. The mail fraud statute provides:

Whoever, having devised or intending to devise any scheme or artifice to defraud,
or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, or to sell, dispose of, loan, exchange, alter, give away,
distribute, supply, or furnish or procure for unlawful use any counterfeit or spurious
coin, obligation, security, or other article, or anything represented to be or intimated
or held out to be such counterfeit or spurious article, for the purpose of executing
such scheme or artifice or attempting so to do, places in any post office or authorized
depository for mail matter, any matter or thing whatever to be sent or delivered by
the Postal Service, or takes or receives therefrom, any such matter or thing, or
knowingly causes to be delivered by mail according to the direction thereon, or at
the place at which it is directed to be delivered by the person to whom it is addressed,
any such matter or thing, shall be fined not more than $1,000 or imprisoned not
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The Supreme Court was evenly divided on the convictions for viol-
ations of the securities laws and thus affirmed the decision below. 5

In unanimously affirming the judgment with respect to the mail and
wire fraud statutes, the Court held that, "the Journal's confidential
business information-the publication schedule and the contents of
the 'Heard' column-and its intangible nature does not make it any
less 'property' protected by the mail and wire fraud statutes.' 16

I. THE EVOLUTION OF THE FEDERAL MAIL FRAUD STATUTE

A. The Early Days

In 1980, a former federal prosecutor of white collar crime
referred to the mail fraud statute as "our Stradivarius, our Colt 45,
our Louisville Slugger, our Cuisinart-and our true love.' 1 7 At times
during the statute's more than 100-year history this characterization
has not been true. In 1872, Congress enacted the original version of
the mail fraud statute which had a general prohibition against the
use of the mails for the purpose of effecting "any scheme or artifice
to defraud."'1 8 The Supreme Court in Stokes v. United States19

more than five years, or both.

18 U.S.C § 1341 (1982). The wire fraud statute reads:

Whoever, having devised or intending to devise any scheme or artifice to defraud,

or for obtaining money or property by means of false or fraudulent pretenses,
representations, or promises, transmits or causes to be transmitted by means of wire,

radio, or television communication in interstate or foreign commerce, any writings,
signs, signals, pictures, or sounds for the purpose of executing such scheme or

artifice, shall be fined not more than $1,000 or imprisoned not more than five years,

or both.
18 U.S.C. § 1343 (1982). The Court noted that both "[tihe mail and wire fraud statutes share
the same language in relevant part, and accordingly we apply the same analysis to both sets

of offenses here." __ U.S. at __ , 108 S. Ct. at 320 n.6, 98 L. Ed. 2d at 282 n.6. The
wire fraud statute is nearly identical to the mail fraud statute, except that instead of the

requisite mailing, the wire fraud statute requires some interstate or international communication
in commerce by means of "wire, radio, or television."

14. 791 F.2d 1024 (2d Cir. 1986), aff'd, -U.S. __ , 108 S. Ct. 316, 98 L. Ed. 2d
275 (1987). The Second Circuit also reversed part of Winans' conviction. 791 F.2d at 1036.

15. - U.S. at -, 108 S. Ct. at 320, 98 L. Ed. 2d at 282.

16. Id. at __ 108 S. Ct. at 320, 98 L. Ed. 2d at 283.

17. Rakoff, The Federal Mail Fraud Statute (Part 1), 18 DUQ. L. REv. 771 (1980)

[hereinafter Rakoff].
18. Act of June 8, 1872, ch. 335, § 301, 17 Stat. 323 (current version at 18 U.S.C. §

.1341 (1982)). The sponsor of the legislation stated that the statute was needed "to prevent the
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construed the statute as containing three elements: (1) a scheme or
artifice to defraud; (2) an intention to effect the scheme by opening
correspondence with some other person, or inducing such other
person to open correspondence with them through the post office
establishment; and (3) in attempting the scheme "such person must
have either deposited a letter in the post office, or taken or received
one therefrom." 2 Moreover, the statute provided that in sentencing,
the court should "proportion the punishment especially to the degree
in which the abuse of the post-office establishment enters as an
instrument into such fraudulent scheme and device."'" Taken to-
gether, the second element and the punishment provision seemed to
indicate that Congress' main concern was with the misuse of the mail
facilities and not the degree of fraud. 22 These "mail emphasizing"
provisions caused some confusion in early attempts to interpret the
statute .23

One of the early decisions giving a broad interpretation to the
act's prohibition against "schemes or artifices to defraud" was

frauds which are mostly gotten up in the large cities . . . by thieves, forgers and rapscallions
generally, for the purpose of deceiving and fleecing the innocent people in the country."
CONG. GLOBE, 41st Cong., 3d Sess. 35 (1870) (remarks of Rep. Farnsworth). The original
version read:

That if any person having devised or intending to devise any scheme or artifice to
defraud, to be effected by either opening or intending to open correspondence or
communication with any other person (whether resident within or outside of the
United States), by means of the post-office establishment of the United States, or
by inciting such other person to open communication with the person so devising
or intending, shall, in and for executing such scheme or artifice (or attempting so
to do), place any letter or packet in any post-office of the United States, or take
or receive any therefrom, such person, so misusing the post-office establishment,
shall be guilty of a misdemeanor, and shall be punished with a fine of not more
than five hundred dollars, with or without such imprisonment, as the court shall
direct, not exceeding eighteen calendar months. The indictment, information, or
complaint may severally charge offences to the number of three when committed
within the same six calendar months; but the court thereupon shall give a single
sentence, and shall proportion the punishment especially to the degree in which the
abuse of the post-office establishment enters as an instrument into such fraudulent
scheme and device.

Act of June 8, 1872, ch. 335, § 301, 17 Stat. 323 (current version at 18 U.S.C. § 1341 (1982)).
19. 157 U.S. 187 (1895).
20. Id. at 188-89. The statute had been amended in 1889, but this amendement did not

affect the substance. See infra note 32.
21. Act of June 8, 1872, ch. 335, § 301, 17 Stat. 323 (current version at 18 U.S.C. §

1341 (1982)).
22. Rakoff, supra note 17, at 784-85.
23. Id. at 785.
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Durland v. United States.24 Durland involved two phony investment
schemes. 2 The victims were induced to invest in the bonds of the
defendant's companies upon promises that they would realize a
profit.26 The defendants, however, intended to appropriate the money
for their own use and string the victims along indefinitely.2 7 The
defendants argued that the mail fraud statute only reached those acts
at common law that "would come within the definition of 'false
pretenses'. ... 2 Under the definition of "false pretenses" "there
must be a misrepresentation as to some existing fact and not a mere
promise as to the future." ' 29 The Court rejected this argument by
broadly interpreting the phrase "scheme to defraud." 30 The Court
reasoned that "[s]ome schemes may be promoted through mere
representations and promises as to the future, yet are none the less
schemes and artifices to defraud."'"

In 1909, Congress amended the statute by adding after the
original prohibition against "any scheme or artifice to defraud" the
words "or for obtaining money or property by means of false or
fraudulent pretenses, representations, or promises." '3 2 Congress also
removed the words "to be effected by opening or intending to open
correspondence." 33 The mail fraud statute now reads in pertinent
part:

24. 161 U.S. 306 (1896).
25. Id. at 307-08.
26. Id.
27. Id. at 312.
28. Id.
29. Id.
30. Id. at 314.
31. Id. at 313.
32. Act of March 4, 1909, ch. 321, § 215, 35 Stat. 1088, 1130. See Rakoff, supra note

17, at 816. This amendment was the last substantive change. See McNally v. United States,
483 U.S. , -, 107 S. Ct. 2875, 2880 n.6, 97 L. Ed. 2d 292, 300 n.6 (1987). The
amendments in 1889, 1948, 1949, and 1970 are not relevant to this note. In 1889, Congress
added specific prohibitions against "saw-dust swindle," which dealt in "green articles," "green
coin," "bills," "paper goods," "spurious Treasury notes," "United States goods," or "green
cigars." Act of March 2, 1889, ch. 393, § 5480, Stat. 873. In 1948, the statute was amended
to delete the language added in 1889 and other surplus language. See Act of June 25, 1948,
ch. 645, § 1341, 62 Stat. 763. In 1949, the phrase "dispose or" was deleted, and replaced
with "dispose of." Act of May 24, 1949, ch. 139, § 34, 63 Stat. 89, 94. In 1970, "Post Office
Department" was replaced with "Postal Service." Postal Reorganization Act, Pub L. No. 91-
375, § 6(j)(l1), 84 Stat. 719, 778 (1970). The current version of this statute may be found at
18 U.S.C. § 1341 (1982).

33. Act of March 4, 1909, ch. 321, § 215, 35 Stat. 1088, 1130.
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Whoever, having devised or intending to devise any scheme or
artifice to defraud, or for obtaining money or property by means
of false or fraudulent pretenses, representations, or promises . .
. for the purpose of executing such scheme or artifice or attempting
so to do, places in any post office or authorized depository for
mail matter, any matter or thing whatever to be sent or delivered
by the Postal Service, or takes or receives therefrom, any such
matter or thing, or knowingly causes to be delivered by mail
according to the direction thereon . . . any such matter or thing,
shall be fined not more than $1,000 or imprisoned not more than
five years, or both. 34

The Supreme Court construed the amended statute in the case
of United States v. Young. 3 The defendant, acting as the president
of Southern Hardware & Supply Company (the "Hardware Com-
pany"), attempted to induce a firm of money brokers to help him
obtain money. 36 The scheme was accomplished through the use of
false and fraudulent statements of the financial condition of the
Hardware Company.3 7 The district court had sustained a demurrer
to the indictment, and the Supreme Court reversed.3 8 In doing so,
the Court held that the only elements for an offense under the
amended act were,

(a) a scheme devised or intended to be devised to defraud, or for
obtaining money or property by means of false pretenses, and,
(b) for the purpose of executing such scheme or attempting to do
so, the placing of any letter in any post office of the United
States to be sent or delivered by the Post Office Establishment. 39

By reading the phrase "scheme or artifice to defraud, or for obtaining
money or property" in the disjunctive, the Court opened the door
for the next development.40

34. 18 U.S.C. § 1341 (1982).
35. 232 U.S. 155 (1914).
36. Id. at 156.
37. Id.
38. Id. at 162.
39. Id. at 161. See Morano, The Mail Fraud Statute: A Procrustean Bed, 14 J. MARSHALL

L. REv. 45 (1980) [hereinafter Morano]. Morano summarizes this decision saying, "[tihus, the
requirement is no longer scheming to use the mails in order to defraud; it is scheming to
defraud, and happening to use the mails." Id at 45-47 n.2. See also Pereira v. United States,
374 U.S. 1, 8 (1954) ("The elements ... are (1) a scheme to defraud, and (2) the mailing of
a letter, etc., for the purpose of executing the scheme.").

40. Disjunctively read, the statute would require a "scheme to defraud" or acquiring
money or property, and a mailing. Conjunctively construed, a violation would consist of a

1536 [Vol. 19:1531
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B. The Old Dog Learns a New Trick

A second line of cases developed which used the mail fraud
statute to prosecute various breaches of fiduciary duties. One such
case was United States v. Newman. 41 One of the defendants and an
unindicted coconspirator worked for the investment banking firm of
Kuhn Loeb & Co. 4 2 These employees misappropriated confidential
information concerning proposed acquisitions and mergers. 43 This
information had been entrusted to the defendant's employers by
corporate clients."4 They passed the information along to Newman,
a securities trader for a New York brokerage firm, who then conveyed
the information to two other persons. 45 Using foreign bank and trust
accounts, the three conspirators purchased stock in the target com-
panies. 46 The district court dismissed the indictment that charged the
defendant with a violation of the mail fraud statute. 47 The district
court held that the allegations failed as a matter of law as a result
of its view that in every mail fraud case based on a breach of a
fiduciary duty, "there must be proof of 'direct, tangible, economic
loss to the victim actual or contemplated.' "48 The Second Circuit
reversed.4 9 Finding that the indictment also alleged a breach of the
employees' fiduciary duties, the court held that an employee's breach
of his fiduciary obligation to disclose material information to his
employer constituted a "scheme to defraud" within the mail fraud
statute. 50

scheme to defraud that acquired money or property, and a mailing. See also United States v.
States, 488 F.2d 761, 764 (8th Cir. 1973) ("The more natural construction ... is to view the
two phrases independently, rather than complementary of one another."), cert. denied, 417
U.S. 976 (1974). Compare Morano, supra note 39, at 45 (suggesting that the disjunctive
formulation does not necessarily imply mutually exclusive violations).

41. 664 F.2d 12 (2d Cir. 1981).
42. Id. at 15.
43. Id.
44. Id.
45. Id.
46. Id.
47. Id. at 14.
48. Id at 20.
49. Id.
50. Id. at 19. The Second Circuit also reversed the order dismissing the indictment under

rule lOb-5. Id. at 20. In the Newman case, the government was attempting to "remedy a
deficiency" that led to the Supreme Court's reversal of a conviction in United States v.
Chiarella, 445 U.S. 222 (1980). 664 F.2d at 15. The facts of Chiarella were similar to those
of Newman. Chiarella was a "mark-up" man for a financial printer that did work for
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This line of cases also encompassed a government official's
fiduciary duty to provide good government as evidenced by United
States v. Mandel." The government alleged that the Governor of
Maryland received benefits from persons who wished to control the
governor's position on certain legislation. 52 Additionally, the defen-
dants attempted to conceal their financial relationship with the Gov-
ernor as well as their ownership of certain property that would
benefit from the legislation.53 The government contended that these
activities amounted to a "scheme to defraud" the citizens and state
of Maryland.5 4 The court held that a scheme to defraud citizens of
their intangible right to honest and faithful government fell within
the scope of the mail fraud act.55

In United States v. Margiotta,5 6 the Second Circuit extended this
analysis to persons who held no elected office.5 7 Joseph M. Margiotta
was the chairman of the Republican committees of both Hempstead,
New York and Nassau County.58 He held no elected office. 9 Mar-
giotta "contrived the appointment of Richard B. Williams & Sons,
Inc., an insurance agency, . . . as Broker of Record" for Hempstead

companies planning takeovers. 445 U.S. at 224. Chiarella's conviction under lOb-5 was reversed
by the Supreme Court. Id. at 231-35. In Chiarella, the government had alleged that Chiarella
owed a duty to disclose the material nonpublic information to those from whom he purchased
the stock on the exchange. Id. at 236. In Newman, the government recast the theory and
alleged that the defendants had breached a duty to their employers and their employers' clients.
664 F.2d at 16. The Second Circuit found this sufficient to withstand the challenge. Id. at 15.
The theory of rule 10b-5 liability enunciated in Newman is called the misappropriation doctrine.
See infra note 129.

51. 591 F.2d 1347 (4th Cir.), aff'd in part, 602 F.2d 653 (4th Cir. 1979) (en banc), cert.
denied, 445 U.S. 961 (1980), judgment vacated, 672 F. Supp. 864 (D. Md. 1987) (petitions
for writ of error coram nobis to vacate judgment of conviction were granted based on the
Supreme Court's decision in McNally v. United States, 483 U.S. -, 107 S. Ct. 2875, 97
L. Ed. 2d 292 (1987). The court found that Mcnally should be applied retroactively.); see also
Ingber v. Enzor, 664 F. Supp. 814 (S.D.N.Y. 1987) (McNally applies retroactively), aff'd, 841
F.2d 450 (2d Cir. 1988). But see United States v. Callanan, 671 F. Supp. 487 (E.D. Mich.
1987) (McNally not applied retroactively). For a discussion of McNally, see infra text accom-
panying notes 66-82.

52. 591 F.2d at 1356-57.
53. Id. at 1357.
54. Id.
55. Id. at 1362.
56. 688 F.2d 108 (2d Cir. 1982), cert. denied, 461 U.S. 913 (1983).
57. Id. at 113.
58. Id.
59. Id.
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and Nassau County. 6° In return, the agency promised to set aside
fifty percent of the commissions to be given to those designated by
Margiotta.6' Despite the fact that Margiotta held no elective position,
the court found that he owed a fiduciary duty to the citizens of
Nassau County and Hempstead. 6 The court further stated that a
breach of this duty could form the basis for a violation of the mail
fraud statute. 63

Judge Winter dissented as to the mail fraud count, arguing that
the majority's interpretation expanded the statute "beyond any col-
orable claim of Congressional intent and creat[ed] a real danger of
prosecutorial abuse for partisan political purposes." 64 Judge Winter
was not the only person to object to the expanding use of mail fraud
as a catch-all prohibition. One commentator suggested that an anal-
ysis of the legislative history of the statute and the definition of
fraud in the nineteenth century demonstrated that the statute should
be limited to fraudulent conduct that results in the acquisition of
money or property from the victim. 65

C. Quit That

The Supreme Court cast doubt on this line of cases in McNally
v. United States.66 In 1974, the newly elected governor made Sonny
Hunt chairman of the State of Kentucky's Democratic party. 67 Hunt
was also given de facto control over selecting the insurance agencies
from which the state would purchase its policies. 68 In 1975, Wombwell
Insurance Company struck a deal with Hunt. 69 The agreement pro-
vided that in return for a continued agency relationship with the
state, Wombwell would share any resulting commissions over $50,000
with other agencies specified by Hunt. 70 Over a four-year period,

60. Id.
61. Id.
62. Id. at 122.
63. Id.
64. Id. at 139 (Winter J., dissenting).
65. Note, The Intangible Rights Doctrine and Political Corruption Prosecutions, 47 U.

Cm. L. REV. 562 (1980).
66. 483 U.S. __, 107 S. Ct. 2875, 97 L. Ed. 2d 292 (1987).
67. Id. at _ , 107 S. Ct. at 2877, 97 L. Ed. 2d at 297.

68. Id. at _ , 107 S. Ct. at 2877, 97 L. Ed. 2d at 297.

69. Id. at , 107 S. Ct. at 2877, 97 L. Ed. 2d at 297.
70. Id. at ., 107 S. Ct. at 2877, 97 L. Ed. 2d at 297.
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Wombwell funneled $851,000 in commissions to various insurance
agencies designated by Hunt.71 One of these agencies was Seton
Investments, Inc., which Hunt and another defendant controlled. 7

1

The defendants were convicted on the theory that they had defrauded
the citizens of Kentucky of certain intangible rights, such as the right
to have the state's affairs honestly conducted. 73 The Court pointed
out that "there was no charge and the jury was not required to find
that the Commonwealth was defrauded of money or property. '74

"Nor," the Court found, "was the jury charged that to convict it
must find that the Commonwealth was deprived of control over how
its money was spent." ' 75 The only violation alleged was the defendants'
failure to disclose their financial interest. 76 The Supreme Court re-
versed, holding that the mail fraud statute does not reach schemes
to defraud citizens of their intangible rights to an honest and impartial
government. 77 The Court based its decision on two grounds. First, it
was "arguable" that the two phrases "scheme or artifice to defraud"

71. Id. at , 107 S. Ct. at 2877, 97 L. Ed. 2d at 297-98.
72. Id. at __, 107 S. Ct. at 2877-78, 97 L. Ed. 2d at 298. Seton, established for the

sole purpose of receiving commissions distributed by Wombwell, was controlled by Hunt and
defendant Gray and nominally owned and operated by defendant McNally. Id. at -, 107
S. Ct. at 2877-78, 97 L. Ed. 2d at 298. Gray was the Secretary of Public Protection and
Regulation from 1976 to 1978 and Secretary of the Governor's Cabinet from 1977 to 1979.
Id. at _ , 107 S. Ct. at 2878, 97 L. Ed. 2d at 298.

73. Id. at __, 107 S. Ct. at 2877, 97 L. Ed. 2d at 297. The trial court instructed the
jury that the "scheme to defraud" could be made out by either of two sets of findings:

(1) that Hunt had de facto control over the award of the workmen's compensation
insurance contract to Wombwell . . . ; that he directed payments of commissions
from this contract to Seton, an entity in which he had an ownership interest, without
disclosing that interest to persons in the state government whose actions or delib-
erations could have been affected by that disclosure; and that petitioners, or either
of them, aided and abetted Hunt in that scheme; or (2) that Gray, in either of his
appointed positions, had supervisory authority regarding the Commonwealth's work-
men's compensation insurance at a time when Seton received commissions; that Gray
had an ownership interest in Seton and did not disclose that interest to persons in
state government whose actions or deliberations could have been affected by that
disclosure; and that McNally aided and abetted Gray (the latter finding going only
to McNally's guilt).

Id. at __ , 107 S. Ct. at 2878-79, 97 L. Ed. 2d at 298-99.
74. Id. at __ , 107 S. Ct. at 2882, 97 L. Ed. 2d at 302. The Court also pointed out

that "[it was not charged that in the absence of the alleged scheme the Commonwealth would
have paid a lower premium or secured better insurance." Id. at -, 107 S. Ct. at 2882, 97
L. Ed. 2d at 302.

75. Id. at , 107 S. Ct. at 2882, 97 L. Ed. 2d at 302.
76. Id. at __, 107 S. Ct. at 2878-79, 97 L. Ed. 2d at 298-99.
77. Id. at __, 107 S. Ct. at 2882 n.9, 97 L. Ed. 2d at 303 n.9.
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and "for obtaining money or property by means of false or fraud-
ulent pretenses" should be read conjunctively. 7 The Court then relied
on the doctrine of lenity to choose the less harsh of the two readings:
that the first phrase, "to defraud," is limited by the second phrase,
"for obtaining money or property." ' 79 Second, the Court defined the
phrase "to defraud" as meaning " 'wronging one in his property
rights by dishonest methods or schemes' and 'usually signif[ies] the
deprivation of something of value by trick, deceit, chicane or over-
reaching.' "8,0 The Court further justified the ruling on principles of
federalism."' The majority argued that "[riather than . . . [involve]
the Federal Government in setting standards of disclosure and good
government for local and state officials, we read [the mail fraud
statute] as limited in scope to the protection of property rights." '8 2

78. Id. at __, 107 S. Ct. at 2880, 97 L. Ed. 2d at 301.
79. Id. at __, 107 S. Ct. at 2881, 97 L. Ed. 2d at 302. The Court stated that the

doctrine of lenity provided that "when there are two rational readings of a criminal statute,
one harsher than the other, we are to choose the harsher only when Congress has spoken in
clear and definite language." Id. at __ , 107 S. Ct. at 2881, 97 L. Ed. 2d at 302 (citing
United States v. Bass, 404 U.S. 336 (1971)).

80. Id.'at __, 107 S. Ct. at 2880-81, 97 L. Ed. 2d at 301 (quoting Hammerschmidt v.
United States, 265 U.S. 182, 188 (1924)).

81. Id. at __, 107 S. Ct. at 2881, 97 L. Ed. 2d at 302.
82. Id. at __, 107 S. Ct. at 2881, 97 L. Ed. 2d at 302. Concluding, the Court said

that if Congress desires the statute to cover the type of acts involved in McNally, "it must
speak more clearly than it has." Id. at __ , 107 S. Ct. at 2881, 97 L. Ed. 2d at 302.
Legislation has already been introduced to expand the definition of "defraud" to include
deprivations of intangible rights. See Moss, Bills Target McNally, 73 A.B.A.J. 34 (1987).
Justice Stevens, with whom Justice O'Connor joined in part, dissented, arguing that the
majority's definition of the term "fraud" was inconsistent with historical evidence and lower
court decisions in numerous mail fraud cases, as well as a prior Supreme Court interpretation
of the same word in a different statutory context. 483 U.S. -at -, 107 S. Ct. at 2888-89,
97 L. Ed. 2d 311 (Stevens, O'Connor, JJ., dissenting in part). Stevens' first argument was
that the majority's interpretation "ignor[ed] the plain language of the provision." Id. at
__, 107 S. Ct. at 2884, 97 L. Ed. 2d at 306 (Stevens, O'Connor, JJ., dissenting in part).
Stevens next pointed out that in Hammerschmidt v. United States, 265 U.S. 182 (1924), the
Court stated that the conspiracy statute, title 18, section 371 of the United States Code,
containing the same word, "prohibitled] not only conspiracies to 'cheat the government out
of property or money, but it also means to interfere with or obstruct one of its lawful
governmental functions by deceit, craft or trickery, or at least by means that are dishonest.' "
Id. at _ , 107 S. Ct. at 2886, 97 L. Ed 2d at 308 (Stevens, O'Connor, JJ., dissenting in
part) (quoting Hammerschmidt, 265 U.S. at 188). In discussing the history of the statute,
Stevens argues that, "[tihere is no evidence to suggest that Congress [in its 1909 amendment
adding the 'money or property' phrase] sought to limit the scope of the original prohibition,
and its use of the disjunctive 'or' demonstrates that it was adding to, not modifying, the
original prohibition [against schemes or artifices to defraud]." Id. at __ , 107 S. Ct. at 2889,
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D. Post-McNally

Cases subsequent to McNally have not been uniform in their
interpretation. In Ingber v. Enzor,83 a district court in New York
reconsidered the mail fraud convictions of Brian Ingber for violations
in connection with his election to public office. 84 The prosecution
proceeded on the theory that Ingber's participation in certain ballot
fraud had deprived the citizenry of their intangible right to a fair
election.85 The court noted that in McNally the Supreme Court
"found it was Congress's intent to construe these two phrases ["to
defraud" and "for obtaining money or property"] conjunctively." 8 6

In vacating the portion of the sentence premised on the mail fraud
statute, the court stated; "the Supreme Court . . . finally gave
explicit recognition to the fact that the mail fraud statute . . . is
limited in scope to the protection of money or tangible property.' '8 7

The Fifth Circuit Court of Appeals gave a more expansive
reading in United States v. Fagan.88 Fagan owned two corporations
established for leasing boats to offshore drilling companies.8 9 Fagan
and the drilling manager at Texoma Production Company agreed to
a scheme wherein Fagan would "kickback" $100.00 a day for each
boat that Texoma leased from Fagan's companies. 9° The court of
appeals held that the scheme "deprived Texoma of material infor-
mation regarding the amount Fagan would have accepted for his
boats." 9' The court dealt with McNally's possible impact in a foot-

97 L. Ed. 2d at 311 (Stevens, O'Connor, JJ., dissenting in part). In the part in which Justice
O'Connor did not join, Stevens suggested that the decision would not neccesarily restrict the
statute's scope, "since it will frequently be possible to prove some loss of money or property"
Id. at __, 107 S. Ct. at 2890, 97 L. Ed. 2d at 313 (Stevens, J., dissenting).

83. 664 F. Supp. 814 (S.D.N.Y. 1987), aff'd, 841 F.2d 450, (2d Cir. 1988).
84. Id. at 815. The reconsideration was founded on a petition under title 28, section 2255

of the United States Code to determine what effect McNally would have on the case. Id.
(relying on 28 U.S.C. § 2255 (1982)).

85. Id. The ballot fraud consisted of "falsifying voting documents, including voter
registration forms, applications for absentee ballots, and absentee ballots which were then cast
in Ingber's favor and tabulated by the Sullivan County Board of Elections." Id.

86. Id. at 820.
87. Id. at 815 (emphasis added); see also Sigmond v. Brown, 828 F.2d 8, 9 (9th Cir.

1987) (citing McNally, the court stated that "mail fraud . . . require[s] proof of loss of
tangible property.").

88. 821 F.2d 1002 (5th Cir. 1987), cert. denied, __ U.S. __ , 108 S. Ct. 697, 98 L.
Ed. 2d 649 (1988).

89. Id. at 1005.
90. Id.
91. Id. at 1009.
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note, stating,
the scheme here was one to deprive Texoma of its property rights,
viz: its control over its money, as it parted with its rental payments
on the basis of a false premise; the economic value of possibly
being able to rent the boats from Fagan for less, had it known
he was willing to accept less; its right to the kickbacks its employee
Riley received from Fagan. 92

The Fifth Circuit further expounded on McNally in United States
v. Herron.93 The defendants devised a money laundering scheme
designed to prevent the filing of a Currency Transaction Report
(CTR). 94 The court reversed the mail fraud convictions stating that
"the deprivation of the CTR information from financial institutions
fails to satisfy the 'money or property' requirement of McNally.' '9

In discussing the mail fraud statute the court divided prior cases into
two groups: (1) "schemes which intended the deprivation of tangible
economic interests, i.e., money or property" and (2) "schemes to
deprive an individual or entity of intangible rights or interests,
otherwise known as 'fiduciary fraud' or 'intangible rights fraud.' "96

The court then noted that the second category, or "the 'intangible
rights' line of cases are of dubious precedential value unless there
was a direct deprivation of money or property." ' 97

II. CARPENTER V. UNITED STATES

R. Foster Winans, a reporter for the Wall Street Journal's
influential "Heard on the Street" column, entered into a scheme
with two New York stockbrokers. 98 Winans agreed to give the stock-
brokers advance information as to the timing and contents of up-
coming "Heard" columns. 99 In return for this information, Winans
received a share of the profits derived from the use of this infor-
mation on the securities market.?° This scheme violated the Journal's

92. Id. at 1010-11 n.6.
93. 825 F.2d 50 (5th Cir. 1987).
94. Id. at 51. A CTR is designed for the purpose of leaving a paper trail so that the IRS

will be able to ascertain whether taxes have been paid on large sums of money which have
moved in interstate commerce. Id. at 56.

95. Id. at 57.
96. Id. at 54.
97. Id. at 54-55.
98. __ U.S. , -, 108 S. Ct. 316, 319, 98 L. Ed. 2d 275, 281 (1987).
99. Id. at ,108 S. Ct. at 319, 98 L. Ed. 2d at 281.
100. Id. at , 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
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policy that prior to publication the contents of its column were the
confidential information of the Journal.0' The scheme was discovered
by the Securities and Exchange Commission. 0 2 The defendants were
convicted of securities fraud, mail fraud, wire fraud, and conspir-
acy. 103 The Court of Appeals for the Second Circuit affirmed.1l The
Supreme Court was evenly divided with respect to the securities fraud
issue; but unanimously upheld the mail and wire fraud convictions.105

In affirming the mail and wire fraud convictions, the Court stated
that "[hiere, the object of the scheme was to take the Journal's
confidential business information-the publication schedule and con-
tents of the 'Heard' column-and its intangible nature does not make
it any less 'property' protected by the mail and wire fraud statutes."'06

It was widely believed that Carpenter would produce a major
lOb-5 decision. Since the Court divided equally on the securitites
fraud issue, this assumption proved to be false. On the mail fraud
convictions, one of the issues the Court did address was whether the
defendants obtained any money or property from the Journal as
required by McNally. 0 7 The defendants argued that the Journal was
deprived of no more than an intangible right-its interest in prepub-
lication confidentiality. 08 Additionally, the defendants urged that the
mail fraud statute did not protect against mere injury to reputation. 1o9

The Court rejected this argument. 10 Quoting McNally, the Court
stated that the mail fraud statute is "limited in scope to the protection
of property rights.""' Justice White, writing for the Court, admitted
that the Journal's right to Winans' honest and faithful service was
"an interest too ethereal in itself to fall within the protection of the

101. Id. at __, 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
102. Id. at __, 108 S. Ct. at 319, 98 L. Ed. 2d at 282.
103. Id. at __ 108 S. Ct. at 318, 98 L. Ed. 2d at 280-81.
104. Id. at __, 108 S. Ct. at 318, 98 L. Ed. 2d at 281.
105. Id. at__, 108 S. Ct. at 320, 98 L. Ed. 2d at 282.
106. Id. at , 108 S. Ct. at 320, 98 L. Ed. 2d at 283. The Court added that there

need not be proof of monetary loss. "[i1t is sufficient", the Court said, "that the Journal
has been deprived of its right to exclusive use of the information, for exclusivity is an important
aspect of confidential business information and most private property for that matter." Id. at
__, 108 S. Ct. at 321, 98 L. Ed. 2d at 284.

107. Id. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 282-83.
108. Id. at__, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
109. Id. at__, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
110. Id. at__, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
111. Id. at , 108 S. Ct. at 320, 98 L. Ed. 2d at 283 (quoting McNally v. United

States, 483 U.S. at __ , 107 S. Ct. at 2881, 97 L. Ed. 2d at 302).
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mail fraud statute .... "1112 He found, however, that both the
contents of the column and the publication schedule were confidential
information and thus property within the statute.' 3 The Court con-
cluded, stating that "[tihe Journal had a property right in keeping
confidential and making exclusive use, prior to publication, of the
schedule and contents of the 'Heard' columns." '" 4 The Court clarified
the holding of McNally, stating that "McNally did not limit the
scope of [the mail fraud statute] to tangible as distinguished from
intangible property rights.""' 5 Thus, while McNally overruled the
"intangible-rights" line of cases under the mail and wire fraud acts,
it did not overrule prosecutions based on the misappropriation of
intangible property.

A. The Mail Fraud Statute-Post-Carpenter

To sum up the current construction of the mail fraud statute,
the Court advanced two theories." 6 Justice White noted that the mail
fraud statute reaches "any scheme to deprive another of money or
property by means of false or fraudulent pretensions, representations,
or promises.""17 Implicitly, this is a conjunctive reading of the
statutory phrase "scheme or artifice to defraud or for obtaining
money or property by means of false or fraudulent pretenses, repre-
sentations, or promises." The Court also reiterated its crabbed def-
inition of "defraud" stating that the words " 'to defraud'. . . have
the 'common understanding' of 'wronging someone in his property
rights by dishonest methods or schemes, 'and' usually signify the
deprivation of something of value . . ' "I" Thus, despite the
disjunctive nature of the statute's two prohibitions, their reach is
coextensive. Carpenter adds to this construction that the deprivation
need not be tangible; intangible property, such as confidential infor-
mation, is protected.

One area the court left open for future interpretation concerns
exactly what information falls within the "intangible property" pro-

112. Id. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
113. Id. at__, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
114. Id. at __, 108 S. Ct. at 320-21, 98 L. Ed. 2d at 283.
115. Id. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
116. See supra text accompanying notes 78-80.
117. __ U.S. at __, 108 S. Ct. at 321, 98 L. Ed. 2d at 284.
118. Id. at , 108 S. Ct. at 321, 98 L. Ed. 2d at 284 (quoting Hammerschmidt v.

United States, 265 U.S. 182, 188 (1924)).
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tected by the statute. The Court hinted at a possible limit when it
defined the phrase as "[c]onfidential information acquired or com-
piled by a corporation in the course and conduct of its business . .
. to which the corporation has the exclusive right and benefit.""' 9

Under this reading, there is a two-part test. First, the information
must be compiled or acquired in the course of business. Second, the
corporation. must have the exclusive right and benefit of the infor-
mation. Using this to analyze the information in Carpenter, it is
clear that only part of the information would satisfy the test. The
Court held that both the contents of the column and the publication
schedule were protected.120 While the publication schedule meets both
parts of the test, the contents of the column do not. The contents
were not information to which the Journal had an exclusive right.
As the Court noted in its recitation of the facts, "Winans regularly
interviewed corporate executives to put together interesting perspec-
tives on the stocks that would be highlighted in upcoming columns,
but, at least for the columns at issue here, none contained corporate
inside information or any 'hold for release' information.' 1 2' Thus
the only limit on protected information is that it be acquired or
compiled in the course of the corporation's business.

The difficulty with the Carpenter decision is not the Court's
inability to articulate the precise scope of property. That problem
will be resolved over time. The real problem lies in the Court's
unwillingness to articulate the sound policy reasons for making the
distinction between intangible rights and intangible property. An
understanding of those reasons will be essential to future court
decisions concerning the scope of protected property.

In the intangible-rights line of cases, federal courts were called
on to adjudicate the conduct of state government officials. 1

2 2 Relying
on the scant legislative history of the act and a narrow construction

119. Id. at __ , 108 S. Ct. at 320, 98 L. Ed. 2d at 283 (quoting 3 W. FLETCHER,

CYCLOPEDIA OF LAW OF PRIVATE CORPORATIONS § 857.1, at 260 (rev. ed. 1986)).
120. Id. at , 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
121. Id. at __, 108 S. Ct. at 319, 98 L. Ed. 2d at 281.
122. See, e.g., McNally v. United States, 483 U.S. __ , 107 S. Ct. 2875, 97 L. Ed. 2d

292 (1987); Comment, The Intangible Rights Doctrine and Political Corruption Prosecution
Under the Federal Mail Fraud Statute, 47 U. CHI. L. REv. 562 (1980) (arguing that the
intangible rights theory does not comport with the legislative history of the act, and that the
statute's reach should be limited to conduct that results in the acquisition of money or
property).
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of the word "defraud", the Court ruled that the mail fraud act did
not protect states from being defrauded of the right to honest
government.2 3 After this decision, some courts felt that the mail
fraud act only reached schemes that involved a tangible, as opposed
to an intangible, loss. 2 4 Carpenter clearly decided the issue to the
contrary, holding that despite its intangible nature, confidential in-
formation is property, and protecting property is the impetus of the
mail fraud statute.1 25

Only the tortured construction that the Supreme Court gives the
phrase "scheme or artifice to defraud, or for obtaining money or
property" would lead to the conclusion that the difference between
McNally and Carpenter is the difference between schemes to deprive
someone of a right and not a property interest. A more rational
distinction is that in one case federal prosecutors were asking a
federal judge to adjudicate the ethics of a state government official,
while the other was seeking to deter behavior that ultimately affected
a national concern, the securities market.' 26 It cannot be argued that
Congress does not possess the power, under the current interpretation
of the commerce clause, to regulate the use of the mails or "wires. ''127

Rather, federal courts should concentrate on matters national in
concern, and leave essentially local and state concerns to state courts. 28

B. J0b-5 v. Mail Fraud

Although the Supreme Court split 4-4 on the misappropriation
theory under the securitites fraud act, they upheld the mail and wire

123. __ U.S. at __, 107 S. Ct. at 2879, 97 L. Ed. 2d at 299-300.
124. See Ingber v. Enzor, 664 F. Supp. 814 (S.D.N.Y. 1987), aff'd, 841 F.2d 450 (2d Cir.

1988).
125. __ U.S. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
126. Compare McNally, 483 U.S. at , 107 S. Ct. at 2881, 97 L. Ed. 2d at 302 with

Carpenter, -U.S. -, 108 S. Ct. 316, 98 L. Ed. 2d 275 (1987).
127. See Badders v. United States, 240 U.S. 391 (1916). Justice Holmes, speaking for a

unanimous court, stated that "the overt act of putting a letter into the post office is a matter
that Congress may regulate." Id. at 393. It necessarily followed that Congress had the power
to "forbid any such acts done in furtherance of a scheme that it regards as contrary to public
policy, whether it can forbid the scheme or not." Id.

128. 483 U.S. at - 107 S. Ct. at 2881, 97 L. Ed. 2d at 302. If Congress wishes the
statute to cover intangible rights, it must clearly express that intention. Id. at _ , 107 S.
Ct. at 2881, 97 L. Ed. 2d at 302. See also Comment, Federal Prosecution of Elected State
Officials For Mail Fraud: Creative Prosecution or an Affront to Federalism, 28 AM. U.L.
REv. 63 (1978) (arguing that federal intrusion into state and local political processes poses
dangers that should not be dealt with by federal prosecutors alone).
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fraud counts based on the same theory. 2 9 As the Court noted: "It
was this appropriation of confidential information that underlay both
the securities laws and the mail and wire fraud counts."' 30 Several
commentators have noted that the mail fraud statute often has been
used as an effective weapon for combatting both old and new

129. The misappropriation theory had its genesis in Chief Justice Burger's dissent in
Chiarella v. United States, 445 U.S. 222 (1980). Burger stated that "a person who has
misappropriated nonpublic information has an absolute duty to disclose that information or
to refrain from trading." Id. at 240 (Burger, C.J., dissenting). The majority in Chiarella did
not reach the theory because they concluded that it had not been submitted to the jury and
thus was not properly before the Court. Id. at 236-37. The misappropriation theory was
successfully applied in two Second Circuit cases: United States v. Newman, 664 F.2d 12 (2d
Cir. 1981), cert. denied, 464 U.S. 863 (1983), and SEC v. Materia, 745 F.2d 197 (2d Cir.
1983), cert. denied, 471 U.S. 1053 (1985). In both cases, the defendants breached a duty to
their employers by misappropriating and trading on confidential information relating to tender
offers and acquisitions of the employer's corporate clients. Newman, 664 F.2d at 16; Materia,
745 F.2d at 199-201. The courts found that this breach of duty satisfied the requirements of
Chiarella. Newman, 664 F.2d at 17-18; Materia, 745 F.2d at 202. Justice Stevens' concurrence
in Chiarella noted that "respectable arguments could be made in support of either position
[that the misappropriation doctrine is a proper construction under lOb-5 or that it is not]."
445 U.S. at 238 (Stevens, J. concurring). Stevens enunciated those arguments stating:

On the one hand, if we assume that petitioner breached a duty to the acquiring
companies that had entrusted confidential information to his employers, a legitimate
argument could be made that his actions constituted 'a fraud or a deceit' upon those
companies 'in connection with the purchase or sale of any security.' On the other
hand as those companies would not be able to recover damages from petitioner for
violating Rule lOb-5 because they were neither purchasers nor sellers of target
company securities, it could also be argued that no actionable violation of Rule lOb-
5 had occurred. I think the Court wisely leaves the resolution of this issue for
another day.

Id. (Stevens, J., concurring). The securities issue that split the Court in Carpenter was different
than the one addressed by Justice Stevens though both prosecutions proceeded on the same
underlying theory. In Chiarella, it was argued that the defendant possessed inside information
that he obtained by breaching a duty to his employer's clients. Id. at 231-33. Thus, according
to Stevens' reasoning an argument could be made that the misappropriation was "in connection
with the purchase or sale of any security" because the clients would be able to maintain an
action against the employers. See id. at 238 (Stevens, J., concurring). In Carpenter though,
the only duty the defendants breached was that duty they owed to their employer, the Journal,
and the Journal would not be able to maintain an action against Winans because they were
neither a purchaser nor a seller of any security. See -U.S. at , 108 S. Ct. at 320, 98
L. Ed. 2d at 283. For an argument that the application of the misappropriation doctrine in
Carpenter is "legally valid and justifiable from a public policy perspective," see Note, The
S.E.C. 's Regulation of the Financial Press: The Legal Implications of the Misappropriation
Theory, 52 BROOKLYN L. REv. 43, 45 (1986). But see Note, United States v. Carpenter: Second
Circuit Overextends The Misappropriation Theory of Criminal Liability Under Rule lob-5, 12
DEL. J. CoRP. L. 605 (1987); Note, Insider Trading and the Misappropriation Theory: Has
the Second Circuit Gone Too Far?, 61 ST. JOHN'S L. REv. 78 (1986).

130. - U.S. at -, 108 S. Ct. at 319, 98 L. Ed. 2d at 282.
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frauds.' Former Chief Justice Burger once noted that "[w]hen a
'new' fraud develops-as constantly happens-the mail fraud statute
becomes a stopgap device to deal on a temporary basis with the new
phenomenon, until particularized legislation can be developed and
passed to deal directly with the evil."' 32 One area in which the statute
has seen considerable use, both before and after the passage of
specific legislation, is securities fraud.'33 In light of the Supreme
Court's narrowing interpretation of rule lOb-5 in recent years, Car-
penter may prove critical in attempts to regulate insider trading. 134

131. See Rakoff, supra note 17, at 772.
Its applications, too numerous to catalog, cover not only the full range of consumer
frauds, stock frauds, land frauds, bank frauds, insurance frauds, and commodities
frauds, but have extended even to such areas as blackmail, counterfeiting, election
fraud, and bribery. In many of these and other areas, where legislators have been
slow to enact specific prohibitory legislation, the mail fraud statute has frequently
represented the sole instrument of justice that could be wielded against the ever-
innovative practitioners of deceit.

Id.; Morano, supra note 39, at 47. Morano describes the statute as a "procrustean bed",
explaining that in Greek mythology Procrustes, who after inviting travelers to spend the night,
would then overpower the guest and force him to lie on an iron bed. Procrustes then proceeded
to conform the guest's length to that of the bed by either stretching out or lopping off the
legs. Id. n.3.; Comment, Survey of the Law of Mail Fraud, 1975 U. OF ILL. L.F. 237
[hereinafter Comment]. "[Tihe statute has provided a means of prosecuting particular types
of fraud prior to the enactment of more specific legislation . . . . Even after Congress had
passed legislation concerning particular fraudulent activities, the statute has remained an
auxiliary means of prosecuting these types of frauds." Id at 238.

132. United States v. Maze, 414 U.S. 395, 405-06 (1974) (Burger, C.J., dissenting). The
Maze decision is also noteworthy for its construction of the second element of the crime of
mail fraud, the mailing requirement. The Court held that "the mailing must be for the purpose
of executing the scheme", although the mailing need not be an essential element of the
defendant's scheme. Id. at 400.

133. See Comment, supra note 131, at 238. "It was also used for prosecuting fraudulent
sales of securities . . . . For example it provides an additional weapon against securities fraud
despite the passage of extensive regulations." Id.

134. The "disclose-or-refrain duty" under rule lOb-5 was steadily expanded until the
Supreme Court's ruling in Chiarella v. United States, 445 U.S. 222 (1980). Note, The
Inadequacy of Rule lob-5 to Address Outsider Trading by Reporters, 38 STAN. L. REV. 1549,
1551 (1986). In Chiarella, the Court reversed the conviction of an employee of a financial
printer who had gained information at his job and traded on that information. A majority of
the Court rejected the appellate court's statement that "anyone who obtains material inside
information falls under the strictures of lOb-5, holding that liability should instead be based
upon a duty arising from a relationship of trust and confidence. 445 U.S. at 233. Another
example of the Supreme Court's position (or nonposition) on l0b-5 is Carpenter. In that case
the Court split 4-4 on the lOb-5 issue, thus leaving the ultimate fate in doubt. __U.S. at
__, 108 S. Ct. at 320, 98 L. Ed. 2d at 282. The Second Circuit has articulated a theory,
entitled "misappropriation," that may eventually win a majority on the Court. See supra note
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In Carpenter, the Court unanimously approved the use of the mail
fraud statute on the same facts that one-half the current membership
was unwilling to extend lOb-5 to cover. 135 Since the fate of the
misappropriation doctrine under rule lOb-5 remains undecided, pro-
secutors may view the mail fraud's misappropriation doctrine as the
"path of least resistance."13 6

To understand the Court's approval of the mail fraud conviction
and its indecisiveness on the securities fraud issue, one must begin
with the statutes themselves. Rule lOb-5 states that

[i]t shall be unlawful . . . (a) To employ any . . .artifice to
defraud, (b) To make any untrue statement of a material fact or
to omit to state a material fact . .. or (c) To engage in any act
. . .which . ..would operate as a fraud ...upon any person,

in connection with the purchase or sale of any security.'37

The mail fraud statute, on the other hand, prohibits, "any scheme
or artifice to defraud, or for obtaining money or property by means
of false or fraudulent pretenses . . . for the purpose of executing
such scheme, . . . places in any post office . . . any matter . . . to
be sent or delivered by the Postal Service . . ".."I38 Although both

129. The Court may have indicated its willingness to allow an implied cause of action under
the mail fraud act that would allow parties like the Journal to recover the value of the
misappropriated property. Quoting from a New York case, the Court said that, "a person
who acquires special knowledge or information by virtue of a confidential or fiduciary
relationship with another is not free to exploit that knowledge or information for his own
personal benefit but must account to his principal for any profits derived therefrom." __

U.S. at __, 108 S. Ct. at 321, 98 L. Ed. 2d at 284 (quoting Diamond v. Oreamuno, 24
N.Y.2d 494, 497, 248 N.E.2d 910, 912, 301 N.Y.S.2d 78, 80 (1969)). Diamond involved a
stockholder's derivative action brought against certain corporate officers who had traded in
the corporation's stock based on material inside information. 24 N.Y.2d at 496, 248 N.E.2d
at 911, 301 N.Y.S.2d at 79. The defendants had admitted that their conduct violated the
policy of the Securities Exchange Act, but argued that the existence of federal legislation
constituted a comprehensive plan for deterring the abuse of inside information and that the
derivative action would interfere with the federal scheme. Id. at 502, 248 N.E.2d at 914, 301
N.Y.S.2d at 84. The court rejected this argument, stating that the federal regulations were not
intended to be exclusive. Id., 248 N.E.2d at 914, 301 N.Y.S.2d at 84. In citing Diamond, the
Court may be hinting at its approval of similar reasoning in cases under the mail and wire
fraud statutes.

135. See Carpenter, -U.S. at __ , 108 S. Ct. at 320, 98 L. Ed. 2d at 282.
136. The curbing of lOb-5 can also have the effect of curbing prosecutions under "RICO",

since lOb-5 violations are one of the predicate violations. Thus, mail fraud, also a predicate
violation, if used as a substitute for lOb-5 in securities fraud cases can also be used in RICO
cases.

137. 17 C.F.R. § 240.10b-5 (1987) (emphasis added).
138. 18 U.S.C. § 1341 (1982).
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statutes use similar language, the primary difference is the inclusion
in rule lOb-5 of the phrase "in connection with the purchase or sale
of any security."' 3 9 This difference was pointed out by the dissenting
judge in United States v. Newman. 14 Even though Judge Dumbauld
agreed with the majority that the defendant's acts of misappropriating
confidential information a client had entrusted to his employer and
trading on it was a violation of the mail fraud statute, he dissented
on the majority's approval of rule lOb-5 under those circumstaces.' 14

Judge Dumbauld queried whether "the deceptive practice engaged in
by the defendant . . .was a fraud 'in connection with the purchase
or sale of any security.' 142 Therefore, while the primary reason the
defendants in Carpenter wanted to obtain the timing and contents
of the column was to buy and sell stocks, some scholars feel that
the fraud by which Winans obtained the property was not sufficiently
"in connection with the purchase or sale of any security" to warrant
liability under lOb-5.

The conduct in Carpenter violates the spirit, if not the letter, of
the federal securities fraud regulations, that "dealing in securities .
. . [should be] fair and without undue preferences or advantages
among investors.' '

1
43 The Court's ruling as to the securities issue in

Carpenter underscores its reluctance to allow the use of rule lOb-5
as a broad ranging weapon against all improper means of obtaining
an advantage in the securities markets. There was no reluctance,
however, in using the mail fraud statute to prevent what was essen-
tially an unfair advantage in the securities market achieved through
a fraud.'"

This ruling will also be useful in other circumstances where the
current interpretation of lob-5 is of no help. For example, the

139. 17 C.F.R. § 240.10b-5 (1979).

140. 664 F.2d 12, 20 (2d Cir. 1981), cert. denied, 464 U.S. 863 (1983) (Dumbauld, J.,

dissenting).
141. Id. at 20-21 (Dumbauld, J., dissenting).
142. Id. (Dumbauld, J., dissenting).
143. H.R. CONF. REP. No. 229, 94th Cong., 1st Sess., reprinted in 1975 U.S. CODE CONG.

& ADMIN. NEWS 323. See also SEC v. Texas Gulf Sulfur Co., 401 F.2d 833, 848 (2d Cir.
1968) (en banc), cert. denied sub nom. Coates v. SEC, 394 U.S. 976 (1969) ("Rule [10b-5] is
based in policy on the justifiable expectation of the securities marketplace that all investors
trading on impersonal exchanges have relatively equal access to material information.") This
does not mean that all informational advantages should be unlawful. For example, market
specialists whose advantage is not the result of any wrongdoing should not be subjected to
liability. See Chiarella v. Dirks, 445 U.S. 222, 242 (1986) (Burger, C.J., dissenting).

144. See Carpenter, -U.S. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 282.
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Supreme Court has ruled that lOb-5 liability could not be placed on
an employee for misappropriating nonpublic information belonging
to a client of his employer, when the prosecution proceeded on the
theory that the employee owed a duty to those he dealt with in the
impersonal exchange. 145 The Carpenter case provides a virtual blue-
print for this situation. By misappropriating the information, the
employee was fraudulently obtaining property that the mail fraud
statute protects. Provided that in executing this scheme he had either
mailed a letter or made use of the "wires", conviction should be
assured.

C. Impact of Carpenter

In McNally, the Supreme Court effectively overruled more than
a decade of lower federal court decisions holding the mail fraud
statute applicable to deprivations of "intangible-rights."' 46 After
McNally, some courts stated that the mail fraud statute only protected
tangible property. 47 Carpenter makes it clear that the mail fraud
statute protects property, even intangible property. 148 This ruling is
important because prior to McNally, Carpenter could easily have
been brought on the "intangible rights" theory, that is, Winans
deprived the Journal of its right to his honest and faithful services. 149

Thus, Carpenter is one example of how prosecutors can recast
pleadings to comply with the requirements of McNally.

Justice Stevens noted the possibility of the continuation of
"intangible rights" prosecutions, though in a different form, in his
dissent in McNally150 Stevens suggested that "prosecutions of corrupt
officials who use the mails to further their schemes may continue,
since it will frequently be possible to prove some loss of money or
property."'' As an example he noted that, "[wihen a person is being

145. See Chiarella v. United States, 445 U.S. 222 (1980).
146. Note, The Supreme Court-Leading Cases, 101 HARv. L. REV 119, 329-30 (1987).
147. Ingber v. Enzor, 664 F. Supp. 814, 815 (S.D.N.Y. 1987), aff'd, 841 F.2d 450 (2d

Cir. 1988); Sigmond v. Brown, 828 F.2d 8, 9 (9th Cir. 1987).
148. See __U.S. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
149. Cf. Newman, 664 F.2d 12 (2d Cir. 1981) (employee convicted for depriving employer

of right to honest and faithful services). See supra notes 41-50 and accompanying text.
150. 483 U.S. at , 107 S. Ct. at 2890, 97 L. Ed. 2d at 313 (Stevens, O'Connor, JJ.,

dissenting in part).
151. Id. at __, 107 S. Ct. at 2890, 97 L. Ed. 2d at 313 (Stevens, O'Connor, JJ.,

dissenting in part).
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paid a salary for his loyal services, any breach of that loyalty would
appear to carry with it some loss of money to the employer-who
is not getting what he paid for."'15 2 Additionally, he noted that '[i]f
an agent receives anything as a result of his violation of a duty of
loyalty to his principal, he is subject to a liability to deliver it, its
value, or its proceeds, to the principal.' ",153 Fagan is an example of
this reasoning. 5 4 In that case the Fifth Circuit relied in part on the
statement that the victim, Texoma, had a property interest in its
right to the kickbacks its employee received from Fagan. 155

Placing intangible property under the protection of the mail
fraud statute, as evidenced by Carpenter, further limits the effect of
McNally. For example, a state official with confidential information
concerning a planned state construction project who uses that infor-
mation to obtain land adjacent to the proposed site could conceivably
be prosecuted for misappropriating that information, provided he
uses the mails or "wires.'' 5 6

The Court has held that confidential business information is
protected property.'57 The definition of confidential business infor-
mation states merely that the information must be acquired or
compiled in the course of business. 58 In addition, as Justice Stevens
pointed out, anything of value an employee receives as a result of a
breach of his duty of loyalty, must be delivered to the employer. 5 9

Carpenter held that an employee who misappropriated his employer's
confidential information could be prosecuted under the mail fraud
statute. '6 Analogizing from this holding, an employee who conceals
from his employer material information that was acquired in the
course of business also violates the mail fraud statute. 6' There is no

152. Id. at __, 107 S. Ct. at 2890 n.10, 97 L. Ed. 2d at 313 n.10 (Stevens, O'Connor,
JJ., dissenting in part).

153. Id. at , 107 S. Ct. at 2890 n.10, 97 L. Ed. 2d at 313 n.10 (citing RESTATEMENT

OF AGENCY § 403 (1958)).
154. United States v. Fagan, 821 F.2d 1002 (5th Cir. 1987), cert. denied, __U.S. __ ,

108 S. Ct. 697, 98 L. Ed. 2d 649 (1988); see supra notes 88-92 and accompanying text.
155. Id. at 1010-11 n.6.
156. Cf. Carpenter, -. U.S. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283 (confidential

business information is protected by the mail fraud statute.)
157. See id. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
158. See supra notes 119-121 and accompanying text.
159. McNally, 483 U.S. at at, 107 S. Ct. at 2890 n.10, 97 L. Ed. 2d at 313 n.10.
160. See Carpenter, -U.S. at -, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
161. Cf. id. at __ , 108 S. Ct. at 320, 98 L. Ed. 2d at 283 (taking confidential business

information from employer is actionable under the mail fraud statute).
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need to refer to the fact that these acts also deprive the employer of
his employee's honest and faithful services-an intangible right now
outside the reach of the statute. 62 The case is made out when the
employee misappropriates his employer's intangible property-the
confidential business information.

Applying this analysis to the facts of McNally leads to the same
conclusion: the mail fraud statute applies. The defendants obtained
the material information that the state's insurance carrier would be
willing to accept less in commissions. 63 That information was the
intangible property of the state-it had been gained in the course of
the state's business.'6 The defendants breached their duty to the state
by withholding that information. 165 Using the language of Carpenter,
they deprived the state of the right to the exclusive use of, and
benefit of that information.' 66 Viewed in this light, McNally can only
be understood as addressing a defect in the charge to the jury and
the pleadings. Thus, the real impact of the Carpenter decision is that
it may once again subject state and local government officials to
mail fraud liability.

III. CONCLUSION

In Carpenter, the Supreme Court held that the timing and
contents of a newspaper column were protected from misappropria-
tion by the employees under the federal mail and wire fraud acts. 167

In so deciding, the Court stated that business information is protected
property if it is acquired or compiled in the course and conduct of
the business.' 6 The approval of the misappropriation doctrine under
the mail and wire fraud statutes gives federal prosecutors a valuable
weapon with which to fight improprieties in the securities market not
covered by rule 10(b)-5. Furthermore, this ruling gives federal pro-
secutors a tool with which they can circumvent the prior case of
McNally. The crabbed construction of the statute is meaningless
unless McNally is viewed as merely an admonition to properly pleaded

162. Contra United States v. Newman, 664 F.2d 12 (2d Cir. 1981).
163. See McNally, 483 U.S. at __ , 107 S. Ct. at 2877, 97 L. Ed. 2d at 297.
164. See supra notes 119-121 and accompanying text.

165. See McNally, 483 U.S. at __ , 107 S. Ct. at 2890 n.10, 97 L. Ed. 2d at 313 n.10.

166. See Carpenter, -U.S. at __ , 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
167. - U.S. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 283.
168. Id. at __, 108 S. Ct. at 320, 98 L. Ed. 2d at 284.
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mail fraud cases. The only valid distinction between McNally and
Carpenter is the principle of federalism expressed in McNally that
the federal government should not set standards of disclosure and
good government unless Congress speaks more clearly than it has.

Scott C. Tankersley




