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THE POWER OF LIMITED PARTNERS TO
REMOVE AND REPLACE THE GENERAL
PARTNER OF A LIMITED PARTNERSHIP
by Kenneth Hooker*

I. INTRODUCTION
This article addresses an important consideration for attorneys
negotiating a limited partnership agreement or advising clients who
are considering an investment in a limited partnership. The issue is
whether some majority of the limited partners may remove and
replace the general partner of the limited partnership. As this article
will examine, the resolution of this question is primarily a function
of the provisions of the limited partnership agreement. This article
will analyze the power of the limited partners to remove and replace
their general partner under three alternatives. First, the limited partnership agreement may contain no provision authorizing the removal
and replacement of the general partner by the limited partners and
may contain no provision permitting some majority of the limited
partners to amend the limited partnership agreement. Second, the
limited partnership agreement may expressly authorize a specified
majority of the limited partners to replace the general partner. Last,
the limited partnership agreement may not expressly authorize the
removal and replacement of the general partner by the limited partners, but may permit a specified majority of the limited partners to
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amend the limited partnership agreement.' In analyzing these alternatives, this article focuses on Texas law, but with consideration also
given to relevant cases from other states, to the Uniform Limited
Partnership Act 2 and to the Revised Uniform Limited Partnership
Act.3
II. LIMITED PARTNERSHIP AGREEMENTS WHICH DO NOT EXPRESSLY
PERMIT REMOVAL AND REPLACEMENT OF THE GENERAL PARTNER
AND WHICH LACK A NONUNANIMOuS AMENDMENT PROVISION

Assume a limited partnership agreement does not contain a
general partner removal provision and there is no mechanism for
amending its terms. Because the limited partnership agreement is a
contract subject to the general rules of contract law, 4 involuntary
removal and replacement of the general partner in this context would
probably not be possible, even if all the limited partners desire that
action. This is because the unanimous agreement of the parties to a
contract is required to modify the contract. 5 Hence, the limited
partnership agreement could not be amended to provide for the

1. The presence of a provision in a limited partnership agreement authorizing the removal
of a general partner by the limited partners may have certain federal income tax consequences.
I.R.C. § 7701(a)(3) (1982) (definition of a "corporation includes" an "association"); Treas.
Reg. § 301.7701-2(c)(4) (1983) (power of limited partners to remove general partner is some
evidence of the presence of "centralized management," one of the factors which determines
whether a limited partnership is an association). This article does not examine whether the
replacement of a general partner dissolves the limited partnership for state law purposes. See
generally, Bromberg, PartnershipDissolution-Causes, Consequences, and Cures, 43 TEX. L.
REv. 631 (1965) (surveys causes, consequences, and cures of dissolutions of general and limited
partnerships). In general, however, there should be no termination of the partnership for
federal income tax purposes caused by replacing the general partner. I.R.C. § 708 (1982).
Under the federal income tax laws, a partnership is continued without regard to any state law
dissolution unless "there is a sale or exchange of 50 percent or more of the total interest in
partnership capital and profits" within a 12 month period or "no part of any business,
financial operation or venture of the partnership continues to be carried on by any of its
partners in a partnership." I.R.C. § 708(b)(1) (1982).
2. Uniform Limited Partnership Act (1916).
3. Revised Uniform Limited Partnership Act (1976) (amended 1985).
4. Park Cities Corp. v. Byrd, 534 S.W.2d 668, 672 (Tex. 1976); First National Bank of
Amarillo v. Rush, 210 S.W. 521, 526 (Tex. Comm'n. App. 1919, judgm't adopted).
5. A modification of a contract requires consideration and the unanimous agreement of
all parties to the contract. Waite v. Salestrom, 206 Neb. 578,
-,
294 N.W.2d 338, 340
(1980) ("A partnership agreement may be modified only by the unanimous consent of all the
partners express or implied."); Appeal of Jennings, 16 A. 19 (Pa. 1888) (partnership law);
Rhoads Drilling Co. v. Allred, 123 Tex. 229, 70 S.W.2d 576 (1934) (contract law).
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removal of the general partner without the consent of all parties to
the contract-all the limited partners and the general partner.
Therefore, if the limited partnership agreement does not permit
nonunanimous replacement of the general partner or amendment of
the agreement itself to add a majority removal provision, then for
all practical purposes, the limited partners probably cannot change
the original general partner. If the general partner cannot be replaced,
then an attorney advising a potential iniestor regarding whether he
should become a member of the limited partnership should review
carefully the circumstances under which the limited partner may
withdraw from, or assign his interest in, the limited partnership
without the permission of the general partner as there may be no
other way for the limited partner to extricate himself from unac6
ceptable management.
III. LIMITED PARTNERSHIP AGREEMENTS AUTHORIZING THE
NONUNANIMOUS

REMOVAL AND REPLACEMENT OF THE GENERAL
PARTNER

If the limited partnership agreement expressly permits the replacement of the general partner by some majority of the limited
partners, the question is whether this provision is enforceable. There
are two statutes which relate to the enforceability of a general partner
replacement provision.
A. Section 18 of the Texas Uniform PartnershipAct-The
Partnership Agreement Controls the Admission of Partners
While section 18 of the Texas Uniform Partnership Act
("TUPA") provides as a general rule that "[n]o person can become
a member of a partnership without the consent of all the partners[;]"s
however, that rule is "subject to any agreement" 9 between the

6. Cf. TEX. REV. CiV. STAT. ANN. art. 6132b, § 31(2) (Vernon 1970) (a partner in a
general partnership may always wrongfully withdraw from the partnership in breach of the
partnership agreement).
7. Id. art. 6132b, § 18 (Vernon 1970). The Texas Uniform Partnership Act applies to
limited partnerships to the extent the Texas Uniform Limited Partnership Act is not inconsistent.
Id. art. 6132b, § 6(2) (Vernon 1970); Horn v. Builders Supply Co. of Longview, Ltd., 401
S.W.2d 143, 148 (Tex. Civ. App.-Tyler 1966, writ ref'd n.r.e.).
8.
TEX. REV. CiV. STAT. ANN. art. 6132b, § 18(l)(g).
9. Id. art. 6132b, § 18(1).
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partners. Therefore, a provision in a limited partnership agreement
permitting the removal and replacement of the general partner by
some majority of the limited partners overrides this general statutory
rule.' 0
B. Section 1O(a)(5) of the Texas Uniform Limited Partnership
Act-Unanimous Contemporaneous Consent of the Limited
Partners to the Admission of a General Partner is Required
Section 10 of the Texas Uniform Limited Partnership Act
("TULPA")" provides in part:

-, 572 S.W.2d 133, 135
10. See Frank v. R.A. Pickens & Son Co., 264 Ark. 307,
(1978) (delegation to managing partner of exclusive control over admission and expulsion of
partners by partnership agreement superceded Uniform Partnership Act). Park Cities Corp. v.
Byrd, 534 S.W.2d 668, 672 (Tex. 1976) ("We look to the Texas Uniform Partnership Act for
guidance only when the partnership agreement is silent."); Dobson v. Dobson, 594 S.W.2d
177, 180 (Tex. Civ. App.-Houston [1st Dist.] 1980, writ ref'd n.r.e.).
11. TEx. REv. CrV. STAT. ANN. art. 6132a, § 10 (Vernon 1970). The 1987 Texas Legislature
enacted a Revised Texas Limited Partnership Act. Texas Revised Limited Partnership Act, ch.
49, § 1, 1987 Tex. Sess. Law Serv. 187 (Vernon) ("TRLPA"). However, for the next five
years-from September 1, 1987 through August 31, 1992-both TULPA and TRLPA continue
in effect. Id. § 2 (amending TULPA, to add § 34 which provides that TULPA will expire on
September 1, 1992). In general, TULPA applied throughout that period to all limited partnerships formed before September 1, 1987, unless the limited partnership elects to be governed
by TRLPA and takes certain steps to satisfy its requirements, including the amendment of its
limited partnership agreement. Id. § 1 at 246-47. TRLPA will apply to limited partnerships
formed on or after September I, 1987. Id. TRLPA contains the following provisions applicable
when a limited partnership agreement expressly permits a majority of the limited partners to
remove and replace the general partner. Section 3.03 of TRLPA provides that a limited partner
is not exposed to the risk of being held liable as a general partner by "(8) proposing, approving,
or disapproving, by vote or otherwise, one or more of the following matters: . . . (E) the
admission, removal, or retention of a general partner; . . . (H) an amendment to the partnership
agreement or certificate of limited partnership." Id. at 212. Section 4.01(a) of TRLPA provides:
"After the formation of a limited partnership, additional general partners may be admitted
as provided in a written partnership agreement or, if a written partnership agreement does not
provide for the admission of additional general partners, with the written consent of all
partners." Id. at 216. Section 4.02(a) provides in part that "[a] person ceases to be a general
partner of a limited partnership on the occurrence of any of the following events of withdrawal:
...
(3) the general partner is removed as a general partner in accordance with the partnership
agreement." Id. Section 8.01(3) provides that a limited partnership is dissolved upon the
occurrence of "an event of withdrawal of a general partner." Id. at 228. Section 8.03 provides:
On the dissolution of a limited partnership as provided by Subdivision . . . (3) of
Section 8.01 of this Act, the partnership may be reconstituted and its business continued without being wound up if:
(1) there remains at least one general partner and the partnership agreement
permits the business of the limited partnership to be carried on by the remaining
general partner or general partners, and that general partner or those general partners
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(a) A general partner shall have all the rights and powers
and be subject to all the restrictions and liabilities of a partner
in a partnership without limited partners, except that without the
written consent or ratificationof the specific act by all the limited
partners, a general partner or all of the general partners have no
12
authority to: . . . [aidmit a person as a general partner.
Certain recent commentary has taken the position that the provision in the 1916 version of the Uniform Limited Partnership Act
which is identical to section 10(a)(5) of the TULPA requires the
unanimous and contemporaneous consent of all limited partners to

do so; or
(2) within 90 days after . . . the date of the withdrawal of the general partner, if
dissolution is under Subdivision (3) of Section 8.01 of this Act, all remaining partners
agree in writing to continue the business of the limited partnership and, to the extent
that they desire or if there are no remaining general partners, agree to the appointment, effective as of the date of withdrawal, of one or more new general partners.
Id. at 228-29. On its face, TRLPA validates and adopts the view that partnership democracy
principles should control if permitted by the limited partnership agreement and that a power
of a majority of the limited partners contained in the partnership agreement to remove and
replace the general partner is enforceable. However, the provisions concerning dissolution and
reconstitution of the limited partnership raise some interesting questions. It appears that the
removal of a general partner pursuant to the limited partnership agreement by a specified
majority of the limited partners cause a dissolution of the limited partnerships. Id. at 228.
When there are two or more general partners, the statute permits the partnership agreement
to provide that the business of the partnership shall continue, but appears to give the remaining
general partner the option to decide whether or not to do so. Id. at 228-29. One issue raised
by the statute is whether a replacement general partner can carry on the business pursuant to
the partnership agreement when a remaining general partner declines to do so. Another issue
is whether the replacement general partner may be admitted to the limited partnership
immediately before the act of removal of the sole general partner and elect to carry on the
partnership business. Alternatively, reconstitution of the limited partnership occurs if, within
ninety days of the removal of the general partners, all remaining partners agree in writing to
continue partnership business and, if there are no remaining general partners, to appoint one
or more new general partners. Id. at 229. Thus, where the partnership agreement is silent
concerning the continuation of the partnership upon the removal of a general partner and
perhaps also when, notwithstanding the partnership agreement, the sole general partner is
removed, the reconstitution provision imposes some form of unanimity requirement on the
limited partners to avoid the winding up of the partnership. As with TUPA section 10, the
question again arises whether this unanimity requirement can ever be satisfied by the terms of
the original partnership agreement. Thus, TRLPA clearly sanctions provisions in limited
partnership agreements permitting a majority of the limited partners to remove a general
partner or to admit a general partner. However, at least in the situation of a limited partnership
with a single general partner, exercising the removal power may effectively prevent the limited
partners from exercising the admission power because the partnership may have to be wound
up unless there is unanimity among the limited partners.
12. Id. (emphasis added).
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the admission of an additional or a substitute general partner. 3 It
should be noted that section 10(a)(5), as so construed, does not bar
removal of the general partner but rather limits the act of admitting
a replacement general partner.' 4 The effect of this view would be to
invalidate all provisions in limited partnership agreements permitting
less than all of the limited partners to replace a general partner. In
certain registered limited partnership public offerings, the Texas State
Securities Board may require that such removal and replacement
powers be granted to some majority of the limited partners. 5 This
administrative regulation would also effectively be invalidated by the
unanimous contemporaneous consent construction of section 10(a)(5).
At first reading, section 10(a)(5) of TULPA appears to have no
literal application to the replacement of the general partner by some
majority of the limited partners pursuant to the limited partnership
agreement. The statute by its terms seems to be aimed at protecting
the limited partners from a general partner's unilateral admission of
additional general partners and from other abuses of power by the
general partner. 16 As will be discussed, there are also policy reasons
which militate against construing this provision as a limitation on

13. Basile, Admission of Additional and Substitute General Partners to a Limited Partnership: A Proposalfor Freedom of Contract, 1984 ARiz. ST. L.J. 235, 236 (1984).
14. It is well established that a general partnership agreement may provide for involuntary
expulsion of a partner by majority vote. TEX. REV. CIv. STAT. ANN. art. 6132b, § 10 (Vernon
1970); Gelder Medical Group v. Webber, 41 N.Y.2d 680, 363 N.E.2d 573, 394 N.Y.S.2d 867
(1977); Holman v. Coie, II Wash. App. 195,
-, 522 P.2d 515, 519 (Wash. Ct. App. 1974),
cert. denied, 420 U.S. 984 (1975).
15. 7 TEX. ADMIN. CODE § 117.7(b), 3 Blue Sky L. Rep. (CCH)
55,607 (real estate
limited partnerships); 7 TEX. ADMIN. CODE § 121.8(f), 3 Blue Sky L. Rep. (CCH) 1 55,638
(oil and gas limited partnerships). These regulations are derived from a statement of policy
promulgated by the North American Securities Administrators Association (NASAA). The
NASAA statement of policy provides:
To the extent the law of the state of organizations is not inconsistent, the limited partnership
agreement must provide that holders of a majority of the then outstanding units
may, without the necessity for concurrence by the general partner, vote to (a) amend
the limited partnership agreement or charter document . . . [and] (c) remove the
general partner and elect a new general partner ...
NASAA Rep. (CCH)
2608 (Registration of Oil & Gas Programs); Id. 3607 (Real Estate
Programs).
16. For example, acts in contravention of the certificate, acts making it impossible to
contravene the certificate, acts making it impossible to carry on the ordinary business of the
partnership, or possessing partnership property for other than a partnership purpose. This
provision "seems to limit the power of the general partners." Schwartz, Freedom of Contract
Among the Owners of a Partnershipor Limited Partnership, 36 MERCER L. REV. 701, 704
(1985).
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the power of the limited partners to replace a general partner.
If TULPA section 10(a)(5) requires the consent of all limited
partners to the admission of a new general partner after the previous
general partner is removed by a majority of the limited partners as
permitted by the limited partnership agreement, then when must the
"written consent or ratification of the specific act by all the limited
partners' '1 7 be given. The issue is whether the unanimous written
consent must be contemporaneous with the specific act of admitting
the replacement general partner, or whether the agreement of all of
the partners to the limited partnership agreement containing the
general partner removal provision satisfies the statute upon adoption
of the agreement as to any subsequent use of the general partner
replacement provision.
The statutory construction argument made for the conclusion
that section 10(a)(5) requires the contemporaneous, unanimous consent of all limited partners to the admission of a replacement general
partner is as follows: TUPA section 18 permits a general partnership
agreement to authorize the nonunanimous admission of partners;"
whereas, TULPA section 10(a) provides that "a general partner or
all of the general partners have no authority to: . . . [a]dmit a person
as a general partner . . . [or] [a]dmit a person as a limited partner,
unless the right so to do is given in the certificate." 9 The construction
is that (1) nonunanimous consent to the admission of a partner to a
general partnership may be permitted by the general partnership
agreement; (2) nonunanimous consent to the admission of a limited
partner may be permitted by the limited partnership certificate; (3)
but the silence of TULPA section 10(a)(5) regarding admission of
general partners evidences an intent to set up a different rule for the
admission of a general partner to a limited partnership. Further, the
argument relies upon the equivalent provision in the 1976 Revised
20
Uniform Limited Partnership Act ("RULPA").
Section 401 of the 1976 RULPA provides that "[alfter the filing
of a limited partnership's original certificate of limited partnership,
additional general partners may be admitted only with the specific
written consent of each partner." ' 2' The Commissioner's comment to

17.
18.
19.
20.
21.

TEX. REv. Cry. STAT. ANN. art. 6132a, § 10(a)(5).
Id. art. 6132b, § (1)(g).
Id. art. 6132a, § 10(a)(5) & (6).
UNIF. ADOPTIoN AcT § 10, 6 U.L.A. 205 (Supp. 1985) [hereinafter 1976 RULPA].
1976 RULPA § 401 (section amended 1985).
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this provision states that it "carries over [from prior law] the unwaivable requirement that all limited partners must consent to the
admission of an additional general partner and that such consent
must specifically identify the general partner involved." ' 22 No authority is cited for this proposition.
In 1985, amendments to the Revised Uniform Limited Partnership Act were promulgated. The 1985 RULPA would clearly permit
the enforcement of a provision in a limited partnership agreement
permitting less than all the limited partners to replace the general
partner. Section 401 of the 1985 RULPA provides:
After the filing of the limited partnership's original certificate of
limited partnership, additional general partners may be admitted
as provided in writing in the partnership agreement or, if the
partnership agreement does not provide in writing for the admission of additional general partners, with the written consent of
all partners.23

Thus, the 1985 version of RULPA permits the limited partnership
agreement to govern the admission of a general partner and is
consistent with the rule of TUPA section 18 regarding general partnerships.
C. Cases Construing Section JO(a)(5) of the Uniform Limited
PartnershipAct
The two cases most directly in point contradict the construction
of TULPA section 10(a)(5) which would invalidate nonunanimous
general partner replacement provisions in limited partnership agreements. In Wasserman v. Wasserman,24 a Massachusetts case, the

22. Id. comment.
23. Id. § 401. 1976 RULPA § 402 provides:
Except as approved by the specific written consent of all partners at the time, a person ceases to be a general partner of a limited partnership upon the happening of
any of the following events: .. .(3) the general partner is removed as a general partner in accordance with the partnership agreement.
1976 RULPA § 402. Hence, while removal of the general partner pursuant to the agreement
is clearly contemplated, the commentary casts doubt on the enforceability of a nonunanimous
general partner replacement provision under the 1976 RULPA. A similar removal provision is
contained in section 402 of 1985 RULPA. The 1985 RULPA, as quoted in the text, appears
to permit nonunanimous replacement of general partners pursuant to the limited partnership
agreement. The 1987 Texas Legislature enacted a provision as part of the Revised Texas
Limited Partnership Act which is similar to RULPA section 401. Texas Revised Limited
Partnership Act, ch. 49, § 1, 1987 Tex. Sess. Law Serv. 187, 216 (Vernon).
24. 7 Mass. App. Ct. 167, 386 N.E.2d 783 (1979).
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limited partnership agreement provided that the general partner could
designate a new general partner without the consent of the limited
partners if the new general partner were either an officer or director
of a named corporation, any fiduciary under the will or a trust
instrument of the original general partner,2 5 or anyone else if limited
26
partners owning 6007o of the limited partnership interests consented.
There was also a provision that the limited partnership agreement
would serve as the written consent of all limited partners to the
appointment of a new general partner in accordance with the foregoing provision. 27 In Wasserman, the original general partner ap28
pointed an officer of the named corporation as his replacement.
Subsequently, the resigned general partner and his wife, a limited
partner, became dissatisfied with the new general partner and sought
to invalidate the designation of the new general partner, relying on
the Massachusetts statute which was the equivalent of TULPA section
10(a)(5). 29 The Massachusetts Court of Appeals held that the written
consent of all the limited partners to the admission of a general
partner, required by the statute, was supplied at the time the limited
partners signed the limited partnership agreement permitting the
general partner to appoint a new general partner. 0 Wasserman, of
course, falls within the statute's literal language as a general partner
acted to admit a new general partner.
In Aztec Petroleum Corp. v. MHM Co.,31 the Dallas Court of
Appeals addressed whether TULPA section 10(a)(5) applies where
the limited partners initiate the process of removing and replacing
the general partner. In that case, the limited partnership agreement
contained no provision regarding removal but did permit the owners
of 70% of the limited partnership interests to amend the limited
partnership agreement.3 2 The owners of 7007o of the limited partner-

25. Id. at 785.
26. Id. at n.6.
27. Id. at 785.
28. Id. at 786.
29. Id.
30. Id. at 788.
31. 703 S.W.2d 290 (Tex. App.-Dallas 1985, no writ).
32. The limited partnership agreement amendment provision was as follows:
Amendments. Amendments to this Agreement may be proposed by the General
Partner, or by the holders of 10% or more of the Units, by submission of a written
proposal to the General Partner. Following such proposal, the General Partner shall
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ship interests amended the agreement to permit the owners of 70%
of the limited partnership interests to remove and replace the general
partner. 3 The removed general partner would be converted to a
special limited partner.3 4 After the requisite percentage of the limited
partners implemented the removal and replacement procedure, the
removed general partner challenged the validity of the amendments. 35
The removed general partner argued that TULPA section 10(a)(5)
imposed a unanimity requirement for these actions.16 The court held:
We do not agree with [the removed general partner's] interpretation of section 10(a). We conclude that, by its express language,
section 10(a) of the limited partnership act is a limitation on the
powers of a general partner. Section 10(a) clearly states that
without the consent of all the limited partners, a general partner
has no authority to admit a person as a general partner. Thus,
we conclude that section 10(a) does not apply to a situation such

submit to the Limited Partners, by notice in accordance with Section 11.1 of this
Agreement, a verbatim statement of the proposed amendment, and when the General
Partner deems it appropriate, an opinion of counsel as to the legality of such
proposed amendment, and its recommendation with respect to the proposed amendment. Except as otherwise expressly provided herein or as otherwise required by law,
this Agreement may only be amended upon the written consent of the holders of
seventy percent (7007o) or more of the Units; provided, however, that (i) any
amendment which shall reduce the Partnership interest or enlarge the obligations of
any Limited Partner shall require the consent of that Limited Partner; (ii) no
amendment shall be made to Sections 7.2 [providing for limited liability of limited
partners] or 8.1 [providing that admission of limited partners requires consent of
7007o of limited partnership interests and the general partner and that admission of
general partner requires consent of 700o of limited partnership interests] hereof
without the unanimous written consent of the Limited Partners; and (iii) the General
Partner may, without the consent of any Limited Partner, amend any provisions of
this Agreement to reflect any:
(1) change in the name or location or the principal place of business of the
Partnership;
(2) admission of substituted or additional Limited Partners in accordance with this
Agreement;
(3) reduction in, return of, or withdrawal of, all or a portion of any Limited
Partner's capital contribution as permitted hereunder; and
(4) change which is necessary to qualify the Partnership as a limited partnership
under the laws of any other state, or which is necessary or advisable in the opinion
of the General Partner to insure that the Partnership will not be treated as an
association taxable as a corporation for federal income tax purposes.
Id. at 291.
33. Id. at 292.
34. Id.
35. Id.
36. Id. at 293.
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as that in the present case where the partnership agreement may
be amended by seventy percent of the limited partnership units
and an amendment permitting removal and 7substitution of a
general partner is adopted by such a majority a
D. Cases Enforcing General Partner Removal Provisions in Limited
Partnership Agreements
The construction of TULPA section 10(a)(5) rejected by the
Dallas Court of Appeals in Aztec Petroleum may also be inconsistent
with the few cases which have involved disputes over replacement of
general partners pursuant to replacement provisions in the limited
partnership agreement.
In Consortium Management Co. v. Mutual America Corp. ,38 the
limited partnership agreement provided that the holders of 75 076 of
the partnership interests could remove and replace the general partner. 9 Mutual America Corporation, which owned 80076 of the partnership interests, removed the two general partners and replaced them
with itself and an individual.4° Because certain partners refused to
sign an amendment to the certificate of limited partnership to reflect
the change in general partners, suit was brought to force recordation
of the amendment to the certificate and to enjoin the former general
partners to turn over the books and records to the new general
partners. 41 The trial court ordered that the amendment be recorded
and, in an interlocutory injunction, ordered the removed general
partners to turn over the books and records to the new general
partners. 4 2 The removed general partners argued that personal service
on them was necessary in order to record the amendment to the

37. Id.. See also Newburger Loeb & Co. v. Gross, 365 F. Supp. 1364 (S.D.N.Y. 1973),
aff'd, 563 F.2d 1057 (2d Cir. 1977), cert. denied, 434 U.S. 1035 (1978); Mist Properties, Inc.
v. Fitzsimmons Realty Co., 228 N.Y.S.2d 406 (Sup. Ct. 1962); Williams v. Cottonwood Cove
Development Co., 619 P.2d 1219 (Nev. 1980). See generally, Schwartz, Freedom of Contract
Among the Owners of a Partnership or Limited Partnership, 36 MERCER L. REV. 701 (1985)
(finding the ULPA unclear as to the ability of the partners to modify the agreement); Note,
Partnerships: The Uniform Limited PartnershipAct or the Partnership Agreement-Which
Controls?, 32 OKLA. L. REv. 681 (1979) (concluding that partners should be able to create an
agreement not strictly in line with the ULPA so long as third parties are not harmed).
38. 246 Ga. 346, 271 S.E.2d 488 (1980).
, 271 S.E.2d at 489.
39. Id. at
40.
41.

Id. at __,
Id. at __,

42.

Id. at

271 S.E.2d at 489.
271 S.E.2d at 489.
,

271 S.E.2d at 489.
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limited partnership certificate. 43 The Georgia Supreme Court held:
In the present case, the partnership agreement expressly empowers
the holders of 757o interest in the partnership to remove a general
partner. The parties to this action agreed to this unconditionally.
When the holders of more than 7507o of the interest in the
partnership voted to remove the general partners, the action was
then effective. No intervention by the court was necessary to
accomplish the removal, and the only necessity for involving the
court is to record the action already taken. This is the purpose
of Code Ann. § 75-426, and the role of the court in this connection
is that of carrying out a purely ministerial function. Under these
circumstances, no personal service is required.In a subsequent case, Lesesne v. Mast Property Management,
Inc.,a4 the Georgia Supreme Court again was faced with an attempt
by limited partners to remove a general partner. The limited partnership agreement provided that limited partners with partnership
6
interests exceeding 50% may remove and replace a general partner."
The agreement also provided that limited partners whose interests
equal or exceed 30% can propose to the general partner the termination of any contract between the partnership and the general
partner (or an affiliate) or the replacement of the general partner,
47
who shall transmit the proposal to the limited partners for a vote.
A corporation owned by one general partner managed the limited
48
partnership property (an apartment complex) pursuant to a contract.
Limited partners owning 300%6 or more of the partnership interest
proposed the removal and replacement of the general partner and
termination of the management contract with the removed general
partner's affiliate. 49 The limited partners unanimously approved this
action) 0 The removed general partner alleged that the replacement
general partner (also a limited partner) had obtained the limited
partners' votes through fraud and misrepresentation." The court

43.

Id. at

44.

Id.

271 S.E.2d at 489.

__,

at

., 271 S.E.2d at 490. TEX. REV. Civ. STAT. ANN.

art. 6132a, § 26(c)-(d)

authorizes suit to compel the recordation of an amendment to a limited partnership certificate
where a general partner or a limited partner refuses to sign the amendment.
45. 251 Ga. 550, 307 S.E.2d 661 (1983).
46.
47.
48.

Id. at
Id. at
Id. at

49.

Id. at

50.

Id. at

51.

Id. at

307 S.E.2d at 662.
307 S.E.2d at 662.
307 S.E.2d at 662.

__,
__,
__,

307 S.E.2d at 662.
307 S.E.2d at 662.

__,
,

307 S.E.2d at 662.
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below had ordered interlocutory injunctive relief in favor of the
removed general partner.12 The Georgia Supreme Court reversed,
stating that it would interfere with the trial court's discretion in
granting the injunction because a question of law was involved. 3
That question of law was whether the limited partners' vote removing
and replacing the general partner could be set aside based upon the
fraud and misrepresentation claim.5 4 The parties cited Consortium
57
56
Management Co.55 and Georgia Power Co. v. Busbin on this issue.
In discussing Consortium Management Co., the Georgia Supreme
Court narrowly construed its holding by stating that "[n]o question
was raised concerning the legal efficacy of Mutual America's [the
holder of the requisite percentage of the limited partnership interest]
decision to remove the general partners." 8 The Busbin case holds
that "although an employment terminable at will gives no rise to a
cause of action against the employer for wrongful termination, an
action may be maintained against a third person for tortious interference with the employment relationship." 5 9 The court concluded:
In our opinion, the closest analogy to the present situation
is found in Busbin. Here, the limited partners with the requisite
aggregate percentages of interest had the right, for whatever
reason, to remove Baer as general partner, replace him with
Lesesne as successor general partner, and terminate the management agreement with Mast. As previously stated, the discharged
employee in Busbin may have had a claim against a third person
for tortious interference with his employment, but he had no claim
against the employer for the wrongful termination thereof. By a
similarity of reasoning, Baer has no right to be reinstated as
general partner of Island Retreat, although he may or may not
have a claim against Lesesne for tortious interference with what60
ever employment relationship he had with Island Retreat.
In Betz v. Chena Hot Springs Group,61 a general partner had
been removed by a two-thirds vote of the limited partners as provided

307 S.E.2d at 662.
307 S.E.2d at 663.
307 S.E.2d at 663.
Id. at __,
246 Ga. 346, 271 S.E.2d 488 (1980).
242 Ga. 612, 250 S.E.2d 442 (1978).
251 Ga. at
- , 307 S.E.2d at 663.
Id. at
, 307 S.E.2d at 663.
Id. at __, 307 S.E.2d at 663.
, 307 S.E.2d at 663 (emphasis added).
Id. at
657 P.2d 831 (Alaska 1982).

52. Id. at
53. Id. at
54.
55.
56.
57.
58.
59.
60.
61.

__,
__,
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in the limited partnership agreement. 62 The removal procedure had
been added to the original limited partnership agreement by amendment. 63 The limited partnership certificate of the limited partnership
had not been filed. 64 The removed general partner attempted to
invalidate his retirement or to force the dissolution of the limited
partnership. 65 The removed general partner relied upon the Alaskan
statute corresponding to TULPA section 10(a)(7), which provided
that without the consent of all limited partners to the specific act, a
remaining general partner may not continue the business of a limited
partnership on the retirement of a general partner unless authorized
by the certificate. 66 The argument was that the failure to file a limited
partnership certificate meant that the statute controlled and the
partnership business must be liquidated. 67 The court held that notwithstanding the failure to file the limited partnership certificate "the
partners must be bound by the agreement in their relations among
one another. '6 Since the agreement provided for continuation of
the partnership on a two-thirds vote by the limited partners, "the
requirements of [the statute] need not be followed. ' 69 The removed
general partner also argued that reasonable cause must be shown to
remove him. 70 "Absent bad faith, breach of a fiduciary duty, or acts
contrary to public policy" the court declined to "interfere with the
management decisions of the firm," where the agreement authorized
involuntary retirement upon a determination by a majority of the
general partners that removal was in the partnership's "best interest"
and by a two-thirds vote of approval by the limited partners. 7' This
case does not involve the admission of a replacement general partner.

72

62. Id. at 832-33. The two remaining general partners determined that the forced retirement
of Betz and continuation of the business was in the best interest of the partnership. Id.
63. Id. It was not specified whether the amendment was unanimous.
64. Id. at 833.
65. Id.
66. Id. (citing ALASKA STAT. § 32.10.080 (1986)).
67. Id.
68. Id. at 834.
69. Id.
70. Id. at 835.
71. Id.
72. In Brown v. Panish, 99 Cal. App. 3d 429, 160 Cal. Rptr. 282 (Cal. Ct. App. 1979)
suit was brought to compel the recordation of an amendment to a certificate of limited
partnership over the objections of a minority where, pursuant to the limited partnership
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E. Enactment of Nonuniform Section 10(b) of Texas Uniform
Limited PartnershipAct
Another factor which must be considered in determining the
meaning of TULPA section 10(a)(5) is that section 10 is no longer
uniform with the Uniform Limited Partnership Act. Certain nonuniform amendments to TULPA section 10 were enacted in 1979 in
the wake of the controversy generated by an opinion of the Texas
Attorney General that unanimity is required among the limited partners to amend a limited partnership agreement or to remove and
replace a general partner. 73 The Attorney General based this conclusion upon TULPA section 26(a)(2). That section provides that amendments to the certificate of limited partnership must "[b]e signed and
' 74
sworn to by all members."
The Attorney General's conclusion was sharply criticized in an
article written by a number of prominent professors at Texas law
schools. 75 As a result of that criticism, the Attorney General withdrew
76
his prior opinion.

agreement, a majority of the limited partners voted to remove and replace the general partner.
Id. at
-,
160 Cal. Rptr. at 283. The objections were raised that the removal of the general
partner dissolved the partnership, because the agreement did not authorize continuation of
partnership business by a new general partner and that breaches of fiduciary duties occurred
in connection with the removal election. Id. at
-, 160 Cal. Rptr. at 283. The court held
that such questions were beyond the scope of this proceeding and ordered the recordation of
the amendment. Id. at
-,
160 Cal. Rptr. at 284. See also, United States v. Mansion House
Center North Redevelopment Co., 426 F. Supp. 479 (E.D. Mo. 1977) (power of attorney
granted to general partner did not include power to appoint replacement general partner);
Pacific Investment Co. v. Townsend, 58 Cal. App. 3d 1, 129 Cal. Rptr. 489 (Cal. Dist. Ct.
App. 1976) (general partner's refusal to step down after removal by limited partners pursuant
to partnership agreement held subject to arbitration in accordance with arbitration clause in
partnership agreement); Roeschlein v. Watkins, 686 P.2d 1347 (Colo. Ct. App. 1983) (retiring
general partner has no duty to give limited partners notice of retirement and opportunity to
find replacement); Lovell v. Hallelujah, Inc., 451 So. 2d 116 (La. Ct. App. 1984) (dissolution
occurred when all general partners of Louisiana partnership in commendam were removed by
the commendam partners).
73. Op. Tex. Att'y Gen. No. H-1229 (1978).
74. TEx. REV. CIV. STAT. ANN. art. 6132a, § 26(a)(2) (Vernon 1970).
75. Bromber, Bateman, Hamilton, Lebowitz & Winship, Unanimity Requirements in
Limited Partnerships,16 BULL. OF SEC. ON CoiuP., BANKING & Bus. LAW 3 (No. 2 Dec. 1978).
76. Op. Tex. Att'y Gen. No. H-1321 (1978). The Attorney General did not repudiate that
portion of the Opinion which concluded that possession and exercise of general partner removal
powers by limited partners would not constitute an act of control threatening the limited
liability of the limited partners. In a follow-up article, Bromberg, Bateman, Hamilton, Lebowitz
& Winship, Unanimity Requirements in Limited Partnerships, 16 BULL. OF SEC. ON CORP.,
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One can view the 1979 amendments to TULPA section 10 as
indicating that the public policy of Texas favors a democracy of
limited partners if the partners so provide in their agreement. Section
10(b) now provides:
(b) This section does not prevent:
(1) The dissolution and winding up of the partnership:
(i) As provided in the certificate; or
(ii) Upon approval by any majority of the limited partners (by
number, financial interest, or otherwise) as provided in the certificate;
(2) The sale, exchange, lease, mortgage, pledge, or other transfer
of all or substantially all the assets of the partnership:
(i) In the ordinary course of the partnership business; or
(ii) If not in the ordinary course of the partnership business, upon
approval by any majority of the limited partners (by number,
financial interest, or otherwise) as provided in the certificate; or
(3) The amendment of the partnership agreement or certificate
upon approval by any majority of the limited partners (by number,
7
financial interest, or otherwise) as provided in the certificate. 1
TULPA section 8 was similarly amended to provide that possession
or exercise of the same enumerated powers by the limited partners
is not an act of "control" potentially exposing the limited partners
to unlimited liability if their creditors reasonably believe the limited
partners are general partners]. 8 However, the amendments to TULPA
sections 8 and 10 do not contain any provisions governing removal
and replacement of general partners.
The State Bar Committee Comments accompanying these statutory amendments explain that the power of some majority of the
limited partners to remove and replace the general partner was not
included in the amendments to TULPA section 8 and section 10 for

BANKINrG

& Bus.

LAW

3 (No. 3 March 1979), the authors stated that "[wihile there is no

definitive precedent, we believe that a partnership agreement . . . providing for [replacement

of a general partner] by majority vote is consistent with § 10 which is designed to protect
limited partners from acts of general partners."

77.

Id. at 4.

TEx. REV. CIV. STAT. ANN. art. 6132a, § 10(b) (Vernon Supp. 1985). Note that this

provision refers to the limited partnership certificate, as opposed to the limited partnership
agreement. Although rejected by the court in Wasserman, distinctions could be made under

TULPA section 10(b) between removal and amendment provisions contained in the agreement
but not reflected in the certificate on file with the Secretary of State, and such provisions

contained in the certificate. See id. art. 6132a, § 3 (Vernon 1970) (information required to be
included in limited partnership certificate).
78.

Id. art. 6132a, § 8 (Vernon Supp. 1985).
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federal income tax reasons. 79 The concern was that the Internal
Revenue Service might argue that this removal power made the limited
partnership taxable as a corporation and not as a partnership. According to the State Bar Committee, "before inserting removal rights,
coupled with a right of less than all the limited partners to replace
the general partner and continue the partnership, it is wise to explore
all the possible income tax consequences of this combination." ' 0 The
implication of this commentary is that removal and replacement of
a general partner by some majority of the limited partners is not
barred by Texas statutory or case law.
The 1979 amendments to TULPA section 8 and section 10 and
the accompanying commentary are some evidence of a public policy
in Texas upholding limited partnership democracy. Other evidence
of this public policy is found in already noted regulations of the
Texas Securities Board applicable to certain registered limited partnership offerings.8 1 These regulations impose a requirement that a
majority of limited partners be empowered by the agreement to
remove and replace the general partner.12 TULPA section 10(a)
should, therefore, be construed in accordance with this policy upholding democracy provisions in limited partnership agreements.
In contrast, consider the effect of construing TULPA section
10(a) as requiring the unanimous and contemporaneous consent of
all limited partners to admit a replacement general partner. In a
limited partnership with any significant number of limited partners,
applying TULPA section 10(a) to the replacement of a general partner
would make such replacement virtually impossible, as any one limited
partner would thereby have a veto power. Or consider what would
happen if the general partner was a corporation and that corporation's stock was sold to a new person. Despite such complete change
in management, this extreme reading of TULPA section 10(a) would
preclude the corporation's replacement as general partner, even where
the limited partnership agreement specifically permitted nonunanimous replacement of the general partner.

79. See supra note 1.
80. TEx. REv. CIv. STAT. ANN. art. 6132a, § 10 (Vernon Supp. 1986).
81.
See supra note 10 and accompanying text.
82. 7 TEX. ADMIN. CODE § 117.7(b), 3 Blue Sky L. Rep. (CCH)
55,607 (real estate
limited partnerships); 7 TEX. ADMIN. CODE § 721.8(f), 3 -Blue Sky L. Rep. (CCH)
55,638
(oil and gas limited partnerships).
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In summary, as was correctly decided in Aztec Petroleum Corp.
v. MHM Co.,83 the law in Texas is that a nonunanimous general
partner removal provision is enforceable. Significant policy considerations support this construction. TULPA section 10(a)(5) simply
does not apply where the limited partners act to remove and replace
the general partner.
IV.

LIMITED PARTNERSHIP AGREEMENT CONTAINING NONUNANIMOUS

AMENDMENT PROVISION BUT No GENERAL PARTNER REMOVAL AND
REPLACEMENT PROVISION

A more complex problem is presented when the limited partnership agreement contains no provision for nonunanimous replacement
of the general partner, but does permit nonunanimous amendment
of the agreement by the limited partners. Assuming the inapplicability
of TULPA section 10(a) to this situation, the question is whether,
as a matter of contract law, the amendment provision can be employed to amend the agreement to permit some majority of the
limited partners to remove and replace the limited partners.
A. Aztec Petroleum Corp. v. MHM Co.: Validity of Amendments
to the Limited PartnershipAgreement Authorizing the Removal
and Replacement of the General Partner by the Limited Partners
Again, the most instructive authority is Aztec Petroleum Corp.
v. MHM Co.14 The removed general partner (Aztec) asserted that its
continuation as general partner was a fundamental element of the
limited partnership agreement which could not be altered without the
unanimous agreement of the limited partners.85 The court held:
For the purposes of this opinion, we assume, but do not decide,
that Aztec is correct in its assertion that contract law requires the
unanimous consent of all parties to the contract before the fundamental nature of the contract may be changed. The partnership
act, however, provides for alteration of this concept. Section 18(1)
provides: "The rights and duties of partners in relation to the

83. 703 S.W.2d 290 (Tex. App.-Dallas 1985, no writ). Sections 4.01 and 4.02 of the
Revised Texas Limited Partnership Act reaffirm the holding of the Dallas Court of Appeals
in this case. Revised Texas Limited Partnership Act, ch. 49, § 1, 1987 Tex. Sess. Law Serv.
187, 216 (Vernon).
84. Id.
85. Id.at 293.
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partnership shall be determined, subject to any agreement between
them, by the following rules.. ." Article 6132b, § 18(1) (emphasis
added). The partnership agreement in the present case specifically
provides for the amendment of the agreement by less than a
unanimous vote of the parties. We conclude, therefore, that any
unanimity which may be required by contract law was met when
all parties to the partnership agreement consented to be bound by
amendments passed by "the holders of seventy percent (70%) or
86
more of the Units."
Thus, the court held that the consent of all partners to the amendment
provision in the limited partnership agreement given at the time the
agreement was initially signed was sufficient to uphold the general
partner replacement amendment.
B. Other Cases Construing the Scope of a Majority Amendment
Clause in a PartnershipAgreement
Certain other cases should be discussed in connection with
consideration of the scope of an amendment power in a partnership

agreement

87

86. Id. at 294. The argument that the use of a nonunanimous amendment provision to
permit less than all of the limited partners to remove and replace the general partner is an
improper use of that amendment power, does not appear to be foreclosed by the Revised
Texas Limited Partnership Act. Like TULPA, the new Act recognizes that the exercise of an
amendment power by the limited partners should not expose the limited partners to the risk
of personal liability. Revised Texas Limited Partnership Act, ch. 49, § 1, 1987 Tex. Sess. Law
Serv. 187, 212-13 (Vernon). The new Act explicitly recognizes that the agreement can permit
the limited partners to remove and replace the general partner. Id. at 212. However, the scope
of such an amendment power is not defined by the new Act, leaving open the most intriguing
fundamental question in Aztec Petroleum Corp. v. MHM Co.
87. There are also contract law cases in Texas relevant to determining the scope of a
nonunanimous amendment clause in the contract.
The San Antonio Court of Civil Appeals approved the alteration of contractual rights and
obligations by a majority of the parties to the contract in Stovall v. Samuels Glass Co., 346
S.W.2d 935 (Tex. Civ. App.-San Antonio 1961, no writ). In that case a stockholders'
agreement provided that if a stockholder desired to sell his stock, then the corporation had
the option to buy the stock at its book value. If the corporation failed to exercise its option,
then the other stockholders had the option to buy the stock at the same price. The agreement
also provided that it could be "altered, changed, or terminated" by the holders of a majority
of the corporation's stock. Id. at 936. The dispute arose because the corporation purchased
the stock for less than book value. The court assumed, without deciding, that the plaintiffs
possessed this contractual right. Summary judgment for the defendants was nonetheless
affirmed. Id. at 937. Ratification of the stock purchase by the corporation by a majority of
the stockholders "changed the stock option contract, as permitted by the contract." Id.
Couch v. Southern Methodist University, 10 S.W.2d 973 (Tex. Comm'n App. 1928, judgmt
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In McCallum v. Asbury,88 the plaintiff sued to dissolve a partnership of doctors. 89 "[H]onest differences of opinion about the best
way to run a business" arose between the plaintiff and his partners. 9°
A majority of the partners, despite the plaintiff's protests, had
amended the partnership agreement to create an executive committee
to manage the partnership's affairs. 91 The trial court "reasoned that
the majority of the partners had no right to form the executive
committee and to delegate to that committee the management of the
business affairs of the clinic." ' 92 The partnership agreement provided:
All partners shall have an equal share in the management of
the business and all decisions pertaining to the partnership, not
herein specifically provided for, including amendment of this
contract, shall be decided by a majority vote of the partners.
Provided that any amendments of this agreement shall not be
discriminating against any partner or partners. 93
The Oregon Supreme Court then quoted the following Oregon statute:
Any difference arising as to ordinary matters connected with
the partnership business may be decided by a majority of the
partners; but no act in contravention of any agreement between
the partners may be done rightfully without the consent of all the
partners. 94

adopted) is also relevant to this issue. That case involved amendments to restrictive covenants
by a specified majority of landowners in an area, as authorized by their deeds. The deed
restrictions had limited the area to residential use only. The court stated that the amendments
"completely destroyed or removed the [residential] restrictions" by permitting business use of
the land. Id. at 973. Nevertheless the court held the amendments were valid. Even though the
nonunanimous amendment power could not "generally speaking" cause "a complete destruction" of the agreement, the amendments made had not "destroyed the major contract [a
conveyance of land by deed], but the change wrought in it is in exact accordance with the
contract." Id. at 974. See, e.g., Bryant v. Lake Highlands Dev. Co., 618 S.W.2d 921 (Tex.
Civ. App.-Fort Worth 1981, no writ); Loving v. Clem, 30 S.W.2d 590 (Tex. Civ. App.Dallas 1930, writ ref'd).
Language in some decisions has suggested that the majority of parties to a contract cannot
exercise an amendment power to completely destroy or change the essential nature of a
contract. See Harrison v. Air Park Estates Zoning Comm., 533 S.W.2d 108, 111 (Tex. Civ.
App.-Dallas 1976, no writ); Couch v. Southern Methodist University, 10 S.W.2d at 974.
88. 393 P.2d 774 (Or. 1964) (en banc).
89. Id. at 774.
90. Id.at 775.
91. Id.
92. Id.
93. Id.
94. Id. (citing OR. REV. STAT. § 68.310(8) (1953)). TEX. REV. CIv. STAT. ANN. art. 6132b,
§ 18(l)(h) (Vernon 1970) is identical.
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The Oregon Supreme Court concluded that the amendment authorizing management of the partnership by an executive committee was
valid. Noting that "[the public statute and the private agreement
must be examined together," the court based its analysis upon the
following principle:
Fundamental changes in a partnership agreement may not be made
without the consent of all the parties. This is true even though
the agreement may provide that it can be amended by majority
vote. The power to amend is limited by the rule that, unless
unanimous, no amendment may be in contravention of the agreement. ORS 68.310(8) [quoted above]. 95
The plaintiff partner argued that despite his agreement to the amendment provision in the partnership agreement, "the executive-committee amendment was so broad that it was inconsistent with the
agreement between the partners and was beyond the scope of the
power of amendment under the agreement."96 The defendant partners
argued that the amendment was permitted by the express grant of
an amendment power, and that even if it were not, there was an
implied right to delegate routine management functions to a committee. "At the heart of this dispute is the question of the scope of
the management powers delegated to the committee. ' 97 The court
focused upon the built-in limitations on the management committee's
authority provided for by the amendment.
The amendment provided that any action taken by the committee could be altered or canceled by a majority vote of the
partners. The majority of the partners retained the right to reconstitute the committee. All members of the partnership retained
the right to attend all meetings of the committee. However, when
attending a meeting, any partner who was not a member of the
executive committee was not entitled to participate in committee
deliberations unless given permission to do so.
A safeguard of the rights of all partners was provided in the
requirement that ten days must elapse before any action, other
than emergency action, taken by the committee would become
effective. This delay gave a majority of the partners a power to
override the committee at any time during the ten days that
intervened between committee action and execution. There is no

95.
96.
97.

393 P.2d at 775-76.
Id. at 776.
Id.
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evidence that the emergency clause was intended to subvert the
right of review. On the contrary, it is presumed that the clause
was intended to be employed in good faith. We hold that these
limitations upon the committee's powers kept the delegation well
within the scope and intent of the orignal partnership agreement. 98
Thus, this case arguably supports the proposition that there is a limit
to what may be accomplished through an amendment procedure in
a partnership agreement. That limit was not reached, however, in
McCallum v. Asbury.
Day v. Sidley & Austin99 involved a dispute between a former
senior partner of a law firm (Sidley & Austin) ("S&A"), which firm
had merged with another law firm (the "Liebman firm"). The S&A
partnership agreement provided in part:
All questions of Firm policy, including determination of salaries,
expense, Partners' participation, required balances of Partners,
investment of funds, designation of Counsel, and the admission
and severance of Partners, shall be decided by an Executive
Committee . . . provided, however, that the determination of
participation, admission and severance of Partners, shall require
the approval of Partners (whether or not members of the Executive
Committee) then holding a majority of all voting Percentages.
The Committee shall advise and consult with other Partners to
such an extent as the Committee may deem advisable and in the
best interest of the Firm.
Any amendment of this Agreement or any subsequent agreement, if signed or initialed by Partners then holding a majority
of all voting Percentages, shall be as effective as though signed
or initialed by all Partners; provided, however, that any agreement
providing for the incorporation of the Firm shall be signed by
Partners then holding seventy-five percent (75%) of all voting
Percentages. 100
Objecting to his status after the merger, the plaintiff withdrew from
the partnership and in this suit claimed fraud in connection with the
merger, breach of contract, conspiracy, and wrongful dissolution or
ouster of himself as partner.' 0 The federal district court concluded
that the plaintiff was not wrongfully ousted and the partnership was

98. Id.
99. 394 F. Supp. 986 (D.D.C. 1975), aff'd sub. nom. Day v. Avery, 548 F.2d 1018 (D.C.
Cir. 1976), cert. denied, 431 U.S. 908 (197-A.
100. 394 F. Supp. at 991.
101. Id. at 987-88.
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not wrongfully dissolved because the merger of the two partnerships
was authorized by the S&A partnership agreement.
By the terms of the agreement, the executive committee was
entrusted with "all questions of Firm policy." Additonally, partners could be admitted and severed from the firm and the partnership agreement could be amended by majority approval by the
partners. The merger of S&A with the Liebman firm could be
considered either as the admission of new partners or the making
of a new or amended agreement, and thus majority approval was
all that was required, and a post facto change in plaintiff's vote
would be of no effect.'

0 2

The Plaintiff argued that the "merger was such a fundamental
change in the nature of the partnership that unanimous approval was
required and that had he known the personal consequences of the
merger, he would have exercised a 'veto' and the events which forced
him to resign would not have occurred."' 0 3 The court rejected the
plaintiff's claim that he possessed a veto power over the merger.
Generally, common law and statutory standards concerning relationships between partners can be overriden by an agreement
reached by the parties themselves. The Uniform Partnership Act
(adopted both in Illinois and the District of Columbia) [footnote
omitted] specifically provides that statutory rules governing the
rights and duties of the partners are "subject to any agreement
between them."
The S&A Agreement . ..dealt specifically with incorporation of
the firm, providing that incorporation would be effective if approved by three-fourths of the partners. Merger was a less dramatic change than incorporation, which would have eliminated
the partnership entity. It cannot reasonably be argued, therefore,
that the merger fell outside the purview of the Agreement, requiring unanimous consent for its approval. Amendments to the
Agreement and admission of partners required only majority
approval, and plaintiff's proposed "veto power" is nothing more
than an expressed hope, incompatible with and contrary to the
overall scheme and provisions of the S&A Agreement.'°4
Summary judgment for the defendants was granted. 05 This case
supports a broad reading of the permissible scope of a partnership

102.
103.

Id. at 992.
Id.

104.
105.

Id. at 992-93.
Id. at 994.
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agreement nonunanimous amendment clause because it holds that
the presence of such a provision in the agreement undermines a claim
of a holder of a minority partnership interest that he may veto the
merger of the partnership with another partnership.
C. Self-Dealing of General Partner May Not be Ratified by
Majority of Limited Partners Under Amendment Power
In Phillips v. Kula 200,'06 limited partners with a 2.78% limited
partnership interest filed a derivative suit on behalf of the limited
partnership against the two general partners and a limited partner
charging breaches of fiduciary duties. 107 Before suit was filed but
after the plaintiffs' intentions were made known to the general
partners, the general partners proposed amendments to the limited
partnership agreement which would ratify their allegedly wrongful
actions. 08 The limited partnership certificate permitted amendments
by vote of the owners of at least 75% of the limited partnership
units. 1°9 The amendments were approved by the owners of 75.69%
of the limited partnership units." 0 The Hawaii Court of Appeals held
1'
that the amendments were ineffective. 1
It is elementary partnership law that unless there is an express
agreement among all the partners to the contrary, one partner
may not make a profit for himself individually out of the partnership business. 60 Am.Jur.2d Partnership§ 126 (1972). Assuming no such express agreement exists in the [certificate of limited
partnership] or elsewhere, then the acts constituting the alleged
breach are unauthorized.
Further, the [certificate of limited partnership] is an agreement between the partners which is subject to the provisions of
the Uniform Limited Partnership Act [citation omitted]. HRS §
425-29 (1976, as amended) provides in relevant part as follows:
[W]ithout the written consent or ratification of the specific
act by all the limited partners, a general partner or all of the
general partners have no authority to:
(1) Do any act in contravention of the certificates;

106.
107.
108.
109.

629 P.2d 119 (Hawaii Ct. App. 1981).
Id. at 121.
Id.
Id. at 121-22.

110. Id.at 121.
111.

Id. at 122-23.
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Clearly, elementary partnership law and HRS § 425-29 (1976, as
amended) prohibit one partner from making a profit for himself
individually out of the partnership business unless "written consent
or ratification of the specific act by all the limited partners" is

obtained. 112
This case then reaches the unsurprising conclusion that a nonunanimous amendment clause cannot be used to ratify the general partner's
breach of his fiduciary duties." 3 In reaching this conclusion, the
court applied the Hawaiian statutory equivalent to TULPA section
10(a) to protect a minority of the limited partners from abuses of
power by the general partners, even though more than three-fourths
4
of the limited partners ratified the general partners' actions."
D. The Prohibition on Control of Management of a Limited
Partnership by the Limited Partnersas Limiting the Scope of the
Limited Partners' Amendment Power
A related question concerns whether the amendment power may
be limited by the "control" provision typically contained in limited
partnership agreements. Limited partners are proscribed by such
provisions from interference with the general partner's management
of the limited partnership.'
The issue is whether an amendment
permitting removal and replacement of the general partner violates
this proscription.
JR Y Corp. v. LeRoux 16 involved the Massachusetts limited
partnership which owns the Boston Red Sox baseball club ("BRS").

112. Id. at 123. Cf. Bassan v. Investments Exchange Corp., 83 Wash. 2d 922, __,
524
P.2d 233, 238 (1974) (en banc) ("Partners may include in the partnership articles practically
any agreement they wish and if the asserted self-dealing was actually contemplated and
specifically authorized [in the partnership agreement] . . . [the profit to the general partner]
would not ipso facto, be impermissible and deemed wrongful." 524 P.2d at 236. "Any
deviation from [the highest standard of conduct owed by the general partner] must be clearly
stated in terms that would give the limited partner the option of deciding whether or not in
the first instance, to join the partnership.").
113. 629 P.2d at 123.
114. Id..
115. The basic purpose of such a limitation is to prevent the limited partners from being
exposed to unlimited liability. TEx. REv. Cry. STAT. ANN. art. 6132a, § 8 (Vernon Supp.
1970). The limitation may also affect the classification of the limited partnership as a partnership
for federal income tax purposes. See supra note 1.
116. 18 Mass. App. 153, 464 N.E.2d 82 (Mass. App. Ct. 1984).
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The three general partners of BRS included Edward G. LeRoux, Jr.
("LeRoux"), Haywood C. Sullivan ("Sullivan"), and JRY Corporation ("JRY")." JRY was wholly-owned by Jean R. Yawkey
("Yawkey"). 15 The BRS limited partners included Ball One, Inc., a
corporation owned by Rogers Badgett ("Badgett"); Strike One, Inc.,
a corporation owned by LeRoux and Badgett; and the Jean R.
Yawkey Trust, the trustees of which were Yawkey, Albert F. Curran
("Curran"), and John L. Harrington." 9 Serious differences of opinion and personal conflicts arose between the Yawkey-Sullivan interests
(the "Yawkey group") and the LeRoux-Badgett-Curran interests (the
"LeRoux group").,20 The LeRoux group controlled a majority of
the limited partnership units.12 1 The limited partnership agreement
permitted a majority in interest of the limited partners to amend the
limited partnership agreement, except that the unanimous vote of the
limited partners was required if the effect of the amendment would
be to increase the liability of the limited partners, to change the
capital contributions required of the limited partners, to change the
limited partners' interests in net profits and losses of the partnership,
or to change their rights on dissolution or liquidation of the partnership. 122 Certain procedural requirements were required to enact an
amendment, including an opinion of counsel to the limited partnership that the approval of the amendment would not cause the loss
of limited liability of the limited partners or cause the classification
of the limited partnership as an association taxable as a corporation
for federal income tax purposes.2 3 The limited partnership agreement
also provided that "[t]he Limited Partners shall take no part in, or
interfere in any manner with, the control, conduct or operations of
the Partnership and its business.' ' 2 4 The limited partnership agree-
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124. Id. at __,
464 N.E.2d 82 app. at 96-97. The relevant portions of the limited
partnership agreement are as follows:
Section 5.8 Rights and Obligations of the Limited Partners
(a) The Limited Partners shall take no part in, or interfere in any manner with,
the control, conduct or operations of the Partnership and its business. The Limited
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ment further provided that decisions regarding management of the
limited partnership were to be decided by a majority of the three
general partners.125 In addition, the limited partnership agreement

Partners shall have no right or authority to act for or bind the Partnership.
(b) The Limited Partners shall have the right, exercisable by written notice to the
General Partners, by a vote of a majority in interest in the Limited Partners to:
(1) Amend the Agreement, subject, however, to the provisions of subsection (d)
of this Section 5.8. The General Partners shall cause to be prepared an instrument
amending this Agreement, which instrument shall contain the substance of the
amendment made to this Agreement by the Limited Partners pursuant to the
provisions of this Section 5.8(b)(1) and, if, required, to cause to be prepared and
filed an amended Certificate reflecting the provisions of such amendment;
(2) Approve or disapprove of any sale (other than a sale or other disposition of
any or all of the assets of the Partnership by any mortgagee, pledgee or secured
party) of all or substantially all of the assets of the Partnership.
(c) None of the rights described in subsection (b) of this Section 5.8 may be
exercised until such time as the conditions set forth in both (1) and (2), below, have
occurred:
(1) A judicial determination is obtained that neither the grant nor the exercise of
such rights will result in the loss of any Limited Partners's [sic] limited liability, or
counsel for the Partnership has delivered an opinion to the Partnership and to the
Limited Partners to that effect; and
(2) That the grant or exercise of such rights will not adversely affect the tax status
of the Partnership as a partnership for Federal income tax purposes and a favorable
ruling to that effect has been obtained from the Internal Revenue Service, or counsel
for the Partnership has delivered an opinion to the Partnership and to the Limited
Partners to that effect.
(d) The unanimous consent of the Limited Partners shall be required to amend
the Agreement, if the effect of such amendment would be to increase the liability
of the Limited Partners or to change (i) the Capital Contributions required of the
Limited Partners, (ii) their right and interest in the Net Profits and Net Losses of
the Partnership, or (iii) their rights upon dissolution and liquidation of the Partnership.
Section 5.1 Authority of General Partners
Except as otherwise specifically provided . . . all decisions representing any matter
set forth herein, or otherwise affecting or arising out of the conduct of the business
of the Partnership, shall be made by a majority vote of the General Partners. The
General Partners shall have the exclusive right and full authority to manage, conduct
and operate the Partnership's business. Without limiting the foregoing, the General
Partners shall be authorized: . . .
(d) To employ such agents, employees, managers, accountants, attorneys, consultants and other persons necessary or appropriate to carry out the business of the
Partnership and to pay such fees, salaries, wages, expenses and other compensation
to such persons as they shall, in their sole discretion, determine.
Id. at __
, 464 N.E.2d 82 app. at 96-97.
125. Id. at __
, 464 N.E.2d 82 app. at 97.

28
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permitted all of the general partners to vote to expel a limited partner
26
for interference with management.
The LeRoux group prepared amendments to the BRS limited
partnership agreement "which purported to alter the existing control
and operation of the partnership by placing [its] management under
the exclusive control of one managing general partner. LeRoux was
designated as this managing general partner." 1 2 7 The trial court found
that the amendments were both procedurally and substantively invalid. 28 The Massachusetts Court of Appeals determined that the
amendments were procedurally invalid because the attorney who
rendered the requisite opinions was not chosen as partnership attorney
29
by a majority of the general partners, as required by the agreement.
Having decided that the amendments were procedurally invalid,
the Massachusetts Court of Appeals also discussed the substantive
invalidity of the amendments "to set the stage for consideration" of
the application of the provision of the limited partnership agreement
providing that the General Partners may expel a limited partner for
interference in the management of Partnership affairs. 13 0 The court
engaged in extensive analysis of the interrelationship of the provisions
of the limited partnership agreement. 3 ' The court concluded that the
provision limiting the power of the limited partners to take any action
interfering with the operation of the business by the general partners
was intended to limit the scope of the limited partners' power to
amend the agreement.3 2 The court noted that certain amendments
affecting the limited partners' rights required unanimity among the
limited partners.'3 3
Since a unanimous vote of the limited partners is required to
affect their basic rights it would be unreasonable, in the absence
of much more specific language showing an intentional departure
from the usual structure of limited partnerships, to interpret [the
amendment provision] to permit a change in the fundamental
rights of the general partners by a majority vote of the limited
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partners. We conclude that [the limited partners' amendment
power, as limited by the no interference in management provision
was] intended only to confer upon the limited partners the power
to amend the agreements by majority vote to affect their rights
inter se, and then at most only in respects which do not impinge
34
significantly upon the essential interests of the general partners.1
The court rejected the argument that because the limited partnership
agreement specifically required the unanimous consent of the limited
partners to an amendment in only four circumstances, all other
amendments could be enacted by majority consent.
Pursuing this construction to a logical conclusion would permit
the limited partners to alter their capital contributions only by
unanimous vote but would allow them to impose onerous additional capital contributions, and perhaps other burdens, on the
general partners by simple majority vote. This result is inconsistent
with the defined roles given the respective classes of partners in
the agreement. It would also seriously intrude on the rights of
the general partners and clash with the principle that a construction
of an agreement which leads to an unreasonable conclusion is not
to be adopted where the agreement's language is fairly susceptible
of a construction that would lead to a logical and sensible result.' 35

134.

Id. at

_

, 464 N.E.2d at 87-88.

, 464 N.E.2d at 88. The court also noted the following in a footnote.
Id. at _
There is nothing in the recent amendments to the Limited Partnership Act, G.L.
c. 109, which confers upon the LeRoux group the powers they now seek. Section
19, of G.L. c. 109, inserted by St. 1982, c. 202, § I, identifies certain activities
which limited partners can perform and declares those activities safe harbors for
purposes of limited liability. What the LeRoux group overlooks, however, is that
the statute is an enabling act which only authorizes the grant of the powers therein
specified by agreement if the partners so choose. See G.L. c. 109, § 18, and the
Commissioners' Comment to the Revised Uniform Limited Partnership Act § 302,
6 Uniform Laws Annot. 224 (Master ed. Supp. 1984). The Act thus does not change
the ability of the partners to contract among themselves for more restrictive rights
and obligations than those generally permitted by the Act. Cf. Wasserman v.
Wasserman, 7 Mass. App. 167, 386 N.E.2d 783 (1979). Assuming that the revised
act applies to these agreements, it is clear to us that § 5.8(a) was specifically intended
to restrict the rights of the limited partners to control the partnership's affairs.
The LeRoux group's remaining arguments based on provisions of "blue sky"
legislation which have not been adopted in Massachusetts are without merit.
, 464 N.E.2d at 88 n.10. See In re Dutch Inn of Orlando, Ltd., 614 F.2d 506 (5th
Id. at __
Cir. 1980). In that case, certain limited partners objected to the proposed sale of the limited
partnership's assets in a bankruptcy proceeding. Id. at 507-08. The court held that the limited
partners lacked standing to object to the sale on two grounds: (I) because the claims of
creditors exceeded the limited partnership's assets, the limited partners could not be materially
and adversely affected by the sale; and (2) the limited partnership agreement and the limited

135.
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The court then summed up this portion of the opinion.
The machinery constructed by the amendments, seen for what it
really is, displaces control of the enterprises through majority vote
of the general partners and substitutes control by a single general
partner (LeRoux), who in turn is subject to control by the limited
partners comprising the LeRoux group. What the LeRoux group
once characterized as "a drastic change in management" is strictly
forbidden by [the limited partnership agreement provision prohibiting interference by the limited partners with operation of the
partnership business by the general partners].

13

6

Thus, the Massachusetts Court of Appeals construed the provision
in the limited partnership agreement limiting the rights of the limited
partners to control the management of the limited partnership as
restricting the power of the limited partners to restructure management from three general partners to essentially one general partner
by means of the majority amendment power. Because the amendments had already been determined to be procedurally invalid, arguably the conclusion of the substantive invalidity was dicta. The
court went on to conclude, however, that the two general partners
whose authority would have been eliminated by the amendments

partnership certificate both contained provisions prohibiting the limited partners from interfering in management and control of the limited partnership. Id. at 508. The limited partnership
agreement (but not the certificate) provided "notwithstanding anything herein contained to the
contrary, however: (a) Neither the leasehold interest of the Partnership nor the hotel may be
sold without the consent of the Limited Partners." Id. Applying Florida law, the court held
that "in light of the apparent inconsistency" between the above provisions "the agreement
did not limit the authority granted to the general partners by Florida law to convey the real
property of the partnership without the consent of the limited partners." Id. at 509. This
portion of the decision has been criticized as being "unsound." Partnership Law Committee,
Corporation, Banking and Business Law Section, State Bar of Texas 1983-1984, Limited
Partnership: Model Agreement and Certificate With Commentaries, 26 So. TEx. L. J. 25, 60
(1985). See also McCamey v. Hollister Oil Co., 241 S.W. 689 (Tex. Civ. App.-Fort Worth
1922), aff'd, 115 Tex. 49, 274 S.W. 562 (1925) (The issue in this case was whether beneficial
owners of Massachusetts Trust could achieve limited liability. It was held that the investors
were subject to unlimited liability as the corporation and the limited partnership were the only
available forms for limiting liability of owners of a business. The declaration of trust stated
that investors would have no voice in management or control of trust's business affairs and
that a majority of investors could amend the trust instrument. The concurring judge of the
court of civil appeals commented, "the shareholders by a majority vote have the right to
amend or alter the declaration of trust, and thus [they] could deprive the trustees of their
right to manage the affairs of the trust independent of the shareholders." 241 S.W. at 700.
The Texas Supreme Court agreed that investors could control the trustees through the
amendment power. 274 S.W. at 562-63).
136. 18 Mass. App. at
-, 464 N.E.2d at 88-89.
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could expel the limited partners who had engineered the amendments
under the provision of the agreement permitting expulsion of a limited
partner for "unauthorized interference . . . in the management of
Partnership affairs." 137 A conclusion that the amendments would
have been invalid even if the proper procedures had been followed
seems necessary to this holding.
In Aztec Petroleum Corp. v. MHM Co.,3' the argument was

made (similar to JRY Corp.) that the limited partners' action in
replacing the general partner was a prohibited interference with
management by the limited partners.13 9
Aztec insisted that substituting MHM as general partner violated
the express terms of the partnership agreement. Aztec relied on
section 7.1 of the agreement which provided:
No Right to Participate in Management. Except as otherwise
expressly provided herein, the Limited Partners shall have no right
to, nor shall they, bind the Partnership or take any part in or
interfere with the conduct, control or management of the Partnership's business.
From this, Aztec argues that changing the general partner constitutes interference by the limited partners in the management of
the partnership. We disagree. Section 8(b)(5)(B) of the limited
partnership act provides:
(b) A limited partner does not take part in the control of the
business by virtue of possessing a right to:
(5) Approve, individually or by a majority of the limited partners
(by number, financial interest, or as otherwise provided in the
certificate), material matters that are stated in the certificate, such
as:
(B) Amendment of the partnership certificate or agreement.
Article 6132a, § 8(b)(5)(B). Thus, the limited partnership act
specifically provides that exercising a right to amend a partnership
agreement does not constitute taking part in the control of the
business by the limited partners. Because the limited partnership
act does not limit the scope of permissible amendments, we
conclude that merely by amending the agreement the limited

137. Id. at
138.
139.

__,

464 N.E.2d at 97.

703 S.W.2d 290 (Tex. App.-Dallas 1985, no writ).
Id. at 294-95.
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partners do not take part in the control of the business, regardless
of the effect such an amendment might have.- 4°
Thus, the Dallas Court of Appeals seems to construe the provision
in the limited partnership agreement restricting interference in management by the limited partners as not being intended to be more
restrictive than the statutory control standard for imposing unlimited
liability on limited partners. The court also noted that the control
provision of the limited partnership agreement in this case contained
an exception. 14' The court stated:
Moreover, section 7.1 of the partnership agreement, upon
which Aztec relies, states: "Except as otherwise expressly provided
herein. . . ." Even if it could be argued that an amendment which
replaces one general partner with another constitutes taking part
in the control of the business of the partnership, we conclude
that once amendment 6.6 [authorizing removal and replacement
of the general partner by 70% of the limited partnership interests]
was adopted according to the method set out in the partnership
agreement, replacement of MHM for Aztec fell within the "except
as otherwise expressly provided herein" language of section 7.1.
We cannot see how proposing, voting on and approving an
amendment to the partnership agreement in the exact method
provided within it can violate the express terms of the partnership
agreement. Consequently, we conclude that removal of Aztec and
substitution of MHM as general partner did not violate the
42
partnership agreement. 1

Thus, Aztec Petroleum Corp. strongly supports the general proposition that the limited partners may exercise a nonunanimous amendment power in a limited partnership certificate to provide for the
replacement of the general partner. Day v. Sidley & Austin 43 lends

140. Id.
141. Id. at 295.
142. Id. The reasoning of the Dallas Court of Appeals in Aztec Petroleum Corp. v. MHM
Co. applies with equal force under the Revised Texas Limited Partnership Act. Because neither
removal of the general partner nor amendment of the limited partnership agreement are
prohibited acts of control exposing the limited partners to the risk of personal liability, the
limitation on control in the agreement should be construed consistently with the governing
statute. However, the new Act does not eliminate the possibility of making an argument under
JRY Corp. The terms of the limited partnership agreement will still govern the powers of the
limited partners with respect to the general partner. Further, the dissolution and reconstitution
provisions of the new Act may themselves effectively limit the amendment powers of the
limited partners.
143. 394 F. Supp. 986 (D.D.C. 1975), aff'd sub. nom. Day v. Avery, 548 F.2d 1018 (D.C.
Cir. 1976), cert. denied, 431 U.S. 908 (1977).
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analogous support to this conclusion insofar as it concludes that a
partner who has agreed to a majority amendment provision cannot
assert a sweeping veto power over partnership changes such as a
45
merger. 1" However, the cases of McCallum v. Asbury,' JR Y Corp.,146
and Kula 200147 establish that there are limits to what may be
accomplished pursuant to an amendment power in a partnership
agreement. 14 But whatever such prohibited amendments may be,
beyond attempts to ratify retroactively acts of self-dealing, amendment of the agreement to permit the removal and replacement of the
general partner should not in general be among them. Of couse, a
careful examination of the entire partnership agreement is necessary
in order to determine whether an amendment power is limited by
other terms of that agreement. This point cannot be overemphasized.
Further, in seeking to reconcile the cases discussed, it is likely that
the courts in construing the scope of an amendment power are
implicitly responding in part to the equities of each particular situation. In JR Y Cdrp. and Kula 200, the amendment power was
employed in an abusive manner.' 49 No such overreaching by the
amending parties appears to have been present in McCallum v.
Asbury or in Aztec Petroleum Corp.
E. The Application of Section 10(a)(5) of Texas Uniform Limited
PartnershipAct to Amendment Authorizing Majority of Limited
Partners to Replace General Partner
The court in Aztec Petroleum Corp. held that TULPA section
10(a)(5) did not apply to the situation under consideration. 150 As
discussed above, the better view is that even if TULPA section
10(a)(5) did apply to replacement of a general partner by the limited
partners pursuant to a specific removal and replacement provision in
the agreement, the unanimous consent of the limited partners to that
replacement provision should supply the necessary "written consent

144. See supra notes 99-105 and accompanying text.
145. 238 Or. 257, 393 P.2d 774 (1964) (en banc).
146. 18 Mass. App. 153, 464 N.E.2d 82 (Mass. App. Ct. 1984).
147. 629 P.2d 119 (Hawaii Ct. App. 1981).
148. See supra notes 88-98, 116-137, and 106-114 and accompanying text.
149. See supra notes 106-137 and accompanying text.
150. 703 S.W.2d at 293. Under the Revised Texas Limited Partnership Act, this statutory
construction argument dissolution and reconstitution of the limited partnership. Texas Revised
Limited Partnership Act, ch. 49, § 1, 1987 Tex. Sess. Law Serv. 187, 228-29 (Vernon).
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or ratification of the specific act [of replacement of the general
partners] by all the limited partners." 5 ' A closer question is presented
when the only basis for concluding that unanimous written consent
to the "specific act" has been given by the limited partners is the
unanimous consent to the amendment clause at the time of signing
the agreement pursuant to which the removal provision was added
to the agreement. A court which concludes, contrary to Aztec Petroleum Corp., that TULPA section 10(a)(5) does, in fact, apply to the
replacement of a removed general partner by the limited partners,
might have difficulty in finding that unanimous consent to an amendment power is consent to the specific act of replacing a general
partner. 5 2 In Texas, however, TULPA section 10(b)(3) provides a
counter-argument. When one concludes that TULPA section 10(a)
would not invalidate a general partner replacement provision if it
had been contained in the original agreement, the question then
becomes whether an amendment procedure contained in the original
agreement can function as a mechanism for adding such a removal
provision. TULPA section 10(b)(3) specifically provides that amendments to the limited partnership agreement by the majority of limited
partners specified in that agreement are not prevented by TULPA
section 10(a). 11 3 Thus, where the limited partners have amended their
agreement pursuant to the terms of that agreement to provide for
the replacement of the general partner by some majority vote-a
provision which could have validly been included in the Agreement
at the outset-the effect of TULPA section 10(b)(3) should be to
preclude TULPA section 10(a) from invalidating any amendment by
the limited partners pursuant to a majority amendment clause in
their agreement.
V.

CONCLUSION

The question of the power of limited partners to remove and
replace their general partner naturally pits the interest of the investors

reappears in modified form in the provisions dealing with 151. See supra notes 12-22 and
accompanying text.
152. Cf. Philips v. Kula 200, 629 P.2d 119 (Hawaii Ct. App. 1981) (consent to amendment
provision was not consent to amendment ratifying act of self-dealing by general partner).
153. TEx. REV. Crv. STAT. ANN. art. 6132a, § 10(b)(3) (Vernon Supp. 1987). Note though
that this provision contemplates that the amendment clause be contained in the limited
partnership certificate.
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35

against the interests of those persons who put the deal together and
formed the limited partnership. As illustrated by Aztec Petroleum
Corp. v. MHM Co., 1

4

an attorney representing a general partner

who wants to protect his client from removal should include a specific
provision in the agreement addressing the circumstances, if any,
under which the general partner may be removed and replaced and
addressing whether any nonunanimous amendment provision may
alter such rules in any way. An attorney representing a limited partner
who is entrusting his investment to the general partner may desire a
specific provision permitting some measure of limited partner control
over the general partner by permitting his replacement. The limited
partner's attorney should make sure his client realizes, however, that
an argument can be made, particularly in states other than Texas
which have not modified their versions of TULPA section 10 or
which have adopted the 1976 RULPA, that even such a unanimously
adopted, replacement provision is unenforceable unless all limited
partners agree on the specific identity of the replacement general
partner. Finally, even attorneys representing dissatisfied limited partners who find themselves in a limited partnership with unacceptable
management but without a removal power in their agreement are not
without hope, at least where the agreement contains a nonunanimous
amendment power. Such limited partners may still be able to accomplish their desired result of replacing the unsatisfactory general partner through the more time-consuming process of amending their
agreement to permit the general partner's replacement. Strict compliance with all procedural requirements for approving an amendment
is of course essential, as is careful consideration of the entire partnership agreement. A Texas case has now validated this amendment
approach.

154.

703 S.W.2d 290 (Tex. App.-Dallas 1985, no writ).

