
TOWARD A DIGNIFIED THEORY OF
CHILDREN: PROHIBITION OF

COLLABORATIVE REPRODUCTION*

I. WHO ARE WE, WHAT ARE WE YET TO BE? - LAW AND

HUMANITY

We are the hollow men
We are the stuffed men
Leaning together
Headpiece filled with straw. Alas!
Our dried voices, when
We whisper together
Are quiet meaningless
As wind in dry grass
Or rat's feet in feet over broken glass
In our dry cellar
Shape without form, shade without colour,
Paralysed force, gesture without motion,
Those who have crossed
With direct eyes, to death's other kingdom
Remember us - if at all - not as lost
Violent souls, but only
As the hollow men
The stuffed men.'

Law is concerned with, among a myriad of lesser and greater
values, the security of the individual, and through the protection of

* Professor John A. Robertson of the University of Texas apparently introduced the

term "collaborative reproduction" into the legal vocabulary. The phrase refers to collaboration
of a person other than one's spouse, including any person who contributes genetically,
gestationally, or socially to the conception, bearing or rearing of a child. Robertson, Procreative
Liberty And The Control Of Conception, Pregnancy, And Childbirth, 69 VA. L. REv. 405,
421 n.39 (1983). This article will use the term in a more restrictive fashion, applying it only
to what are commonly known as "surrogate mother" arrangements. This restriction is premised
upon the view that only those types of arrangements which entail the intimate associations
that arise in the surrogate mother situation reflect truly meaningful collaboration, as opposed
to the superficial and anonymous nature of donors of sperm or egg (without additionally
bearing the child).

1. T.S. ELIOT, The Hollow Men, in Collected Poems 1909-1962 79 (1963).

1091



TEXAS TECH LAW REVIEW [Vol. 19:1091

that individual, the security of society collectively.2 Security in this
context is a material value to be sought and is meant to protect
human beings from acts of aggression and depredation,3 be the assault
tangible or intangible. The law protects the individual from unwar-
ranted intrusion, reflecting the inherent value of man as set forth in
the Declaration of Independence: "all men are created equal,
endowed by their Creator with certain unalienable Rights, ... " The
statesmen of the Declaration saw man's dignity and inalienable rights
as premised upon the "Laws of Nature and Nature's God." '4 While
others would, and have, posited the origin of human dignity in
diverse provenances, the presupposition of the value of man none-
theless undergirds our law.

Given this ethical-philosophical infrastructure,' the questions of
the legitimacy and enforceability of "surrogate agreements ' 6 and

2. E. BODENIEIMER, JURISPRUDENCE 171-72 (rev. ed. 1974).
3. Id. at 171.
4. See P. EIDELBERG, ON THE SILENCE OF THE DECLARATION OF INDEPENDENCE 19 (1976).

Albeit admittedly open to wide speculation and interpretation, see e.g. E. DUMBAULD, THE
DECLARATION OF INDEPENDENCE 36-37 (1950) ("Laws of Nature" refers to natural law theory
of jurisprudence and "Nature's God" to a similar passage in Alexander Pope's Essay on Man
suggesting God's laws as expressed in the Bible), a plausible explanation of this phrase and
the corresponding values it communicated to the framers is offered in J. WHITEHEAD, THE
SECOND AMERICAN REVOLUTION 182 (1982) [hereinafter REVOLUTION]. As one of, if not the
singular primer of contemporaneous legal education, William Blackstone's Commentaries would
have been familiar to the framers. See Schick v. United States, 195 U.S. 65, 69 (1904).
Blackstone's use of "the laws of nature" specifically identify such law as the law revealed by
God in the Bible, and as such roots the dignity of man in his position as a creation of God
in His image, following the Judeo-Christian concept which was pervasive in American society
at the time. See A. DE TOCQUEVILLE, DEMOCRACY IN AMERICA 287-301, 432 (G. Lawrence
trans. 1969).

5. This infrastructure is by no means a given in the frame of reference of many. Man
is viewed as an animal, a machine, an economic bargaining unit, a chance result of indefinable
forces, an absurdity awaiting existentialist validation, ad infinitum. The adoption of the view
that humanity has individual intrinsic value gives this article a premise without which any
discourse is meaningless other than for its abstract value, if any. The consideration of each
of these views while valuable in the proper context is beyond the scope of this comment.

6. The term "surrogate agreement" is sometimes known as a "surrogate contract". The
use of the phrase is misleading because the term "contract" involves various policy problems
to be discussed later. See infra text accompanying notes 305-11; see also Rushevsky, Legal
Recognition of Surrogate Gestation, 7 WOMEN's RIGHTS L. REP. 107, 108 n.10 (1982) [here-
inafter Rushevsky]. The use of the word "surrogate" to describe the woman who conceives
and bears the child at issue is also inappropriate, even if conceptually it provides easy access
to the idea. Among the more common definitions of the word "surrogate" is "substitute".
WEBSTER's THIRD NEW INTERNATIONAL DICTIONARY (1971). A woman who has undergone the
potential battery of medical and/or psychological procedures required of some surrogate
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their constitutional status are not truly cast into the vacuum or legal
abyss portrayed by the majority of commentators. 7 Notwithstanding
the admitted dearth of statutes specifically resolving the problems of
surrogate arrangements" and the parallel paucity of cases which have
often only tangentially addressed the issues, 9 the central concern of
surrogate motherhood is, in the final analysis, the issue of children,
and their best interest, 10 and ultimately the issue of the legal recog-
nition of the innate value of children, and of man himself."

This concern for the preservation of the interests of children,
and for the preservation of the sanctity of humanity, undergirds this
Comment. The "radical' '12 view adopted here is that surrogate agree-
ments should be prohibited or at least held to be unenforceable.
Although the majority of commentators have concluded, or pre-
sumed, that the agreements are desirable, or constitutionally pro-

mothers, experienced nine months of pregnancy and its accompanying travail, and then
undergone the Herculean task of childbirth (likened to pulling your lower lip up over your
forehead, B. COSBY, FATHERHOOD) would probably be surprised that she was a "substitute"
mother. Before dismissing this as just so much semantic swordplay, understand that the words
used to describe an idea have impact far beyond their superficial connotation, and carry the
import of the values associated with them whether we recognize it or not (for example, the
neighborhood boy who did not come home from Vietnam is reduced to one of a number of
"casualties incurred" on a given newscast, thus assuaging his parents' remorse immensely, see
G. ORWELL 1984 46-47 (1949) (discussing "newspeak" and "doublethink").

7. See, e.g., nearly every introductory paragraph of any of the commentary cited in this

Comment or the authorities in any of those articles. The commentary engendered by this issue
has been voluminous.

8. Only one state, Arkansas, has passed legislation specifically addressing the surrogate
mother. See ARK. STAT. ANN. § 34-721 (Supp. 1985); see infra note 33 and accompanying
text.

9. See infra notes 73-85, 276-304 and accompanying text. The case of In re Baby M.,
217 N.J. Super. 313, 525 A.2d 1128 (Ch. Div. 1987), aff'd in part and rev'd in part, 109 N.J.
396, 537 A.2d 1127 (1988), arguably addresses the surrogacy agreements in the most direct
manner to date, but failed to substantially address important policy and constitutional issues.
See infra notes 293-309 and accompanying text.

10. For the single most extensive discussion of the broad term "the best interest of the

child," see generally J. GOLDSTEIN, A. FREuD, & A.J. SOLNIT, BEYOND THE BEST INTERESTS

OF THE CHmD (1973) and BEFORE THE BEST INTEREST OF THE CHILD (1979).
11. This article recognizes that the majority of the population, which is female, is most

directly affected by the dehumanizing aspects of the commercialization of the procreative
process, for these surrogate agreements contribute to the deprecation of both mother and

child. Effort will be made to alternate or otherwise vary the gender used in the third person
to emphasize the collective which these arrangements demean, notwithstanding the limitations
of the language.

12. Johnson, The Baby "M" Decision: Specific Performance of a Contract for Specially
Manufactured Goods, 11 S. ILL. L.J. 1339, 1342-43 (1987) [hereinafter Johnson].
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tected, or both, this result is neither required under the relevant
Texas statutes nor is their protection mandated by the United States
Constitution. While the values of autonomy and privacy are shielded
from much state interference, the breadth of those values is not
limitless, and when in the name of those liberties individuals trespass
upon the rights of others, society's interest in protecting the vulner-
able party assumes a critically important role. To analyze the legality
of surrogate agreements, this Comment will look to the currently
existing state statutory provisions for potential impediments to the
arrangements and then to the constitutional, practical, and social
policy difficulties inherent in the agreements.

II. MODERN MORALITY AND BRAVE NEW TECHNOLOGY: THE
PLAYERS, THE PRACTICE, THE PHILOSOPHY

There is a "thinkable" and an "unthinkable" in every era. One
era is quite certain intellectually and emotionally about what is
acceptable. Yet another era decides that these "certainties" are
unacceptable and puts another set of values into practice. [Without
fixed standards of behavior] ... the morally unthinkable becomes
the thinkable as the years move on. 3

Truth is the majority vote of that nation that could lick all
others. '4

The first recorded surrogate mother arrangement was not be-
tween Abram, his wife Sarai and their maidservant Hagar, 5 not
unless one is willing to impute to the nature of the relationship of
the parties a character which few today are candid enough to admit.16
When Sarai proved infertile (and impatient) she gave Abram her
consent to attempt to impregnate their servant Hagar as a surrogate
wife, as was permissible under the legal-social custom of the time. 17

13. F.A. SCHAEFFER & C. EVERETT KooP, Whatever Happened to the Human Race? in
THE COMPLETE WORKS OF FRANCIS A. SCHEAFFER 282 (1982).

14. Id. at 286 (quoting Oliver Wendell Holmes).
15. Genesis 16:1-15 relates the story of these three and their arrangement. Abram was

later to be Abraham, and Sarai, Sarah, in recognition of the fulfillment of God's promise to
give them descendants, as came to pass with the birth of Isaac.

16. Robertson, Surrogate Mothers: Not So Novel After All, 13 HAsTINGs CTR. REP. 28
(Oct. 1983) [hereinafter Robertson]. Professor Robertson frankly admits that "surrogate
mothers" are in fact substitute spouses for the fertile male half of the infertile couple.

17. D. KIDNER, GENESIS, AN INTRODUCTION AND COMMENTARY 126 (1967); J. WALvooRD
& R. ZUCK, THE BIBLE KNOWLEDGE COMMENTARY 56 (1985).
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The problems encountered by Abram, Sarai and Hagar and the
difficulties which subsequently arose between their children may serve
as the first warning18 to the modern era of the dark side of surrogate
agreements.

The prototypical1 9 surrogate arrangement involves six actors. The
first two are the infertile20 married woman and her probably fertile
husband, both well educated, upper middle class, who may have
delayed even attempting to begin a family until their education or
careers were established. 2' They are the one or two couples out of
every ten in the United States who are unable to have children
naturally. 22 Compounding the problem of obtaining a child for this
couple is the abortion on demand available in this country23 the
increased social acceptability for unmarried women to keep their
children 24 and the advances in methods of birth control, all of which
combine to produce a "shortage ' 25 of children available for adoption.

18. Hagar grew to despise Sarai when Hagar had conceived Ishmael, and Sarai began to
mistreat her, later driving her into the desert. Genesis 16:4-7. The enmity which later ensued
between the half-brothers Isaac and Ishmael continues to this day in the Middle East in the
struggle between the Jew and the Arab, who trace their lineage from each son, respectively.
Krimmel, The Case Against Surrogate Parenting, 13 HASTINGS CTR. REP. 35, 36 (1983).

19. If a "typical" surrogate agreement can be said to exist, it reflects the arrangement
described here, and for purposes of discussion this configuration of parties will be used to
analyze the agreements in this article. The majority of surrogates are married and have other
children. Parker, Motivation of Surrogate Mothers: Initial Findings, 140 AM. J. PSYCHIATRY

117 (1983) (hereinafter Parker); Robertson, supra note 16, at 29.
20. The wife's infertility may be actual physical infertility or may reflect the couple's

desire to avoid passing along a known genetic problem, or the fear of aggravating a pre-
existing physical condition which might make pregnancy dangerous for the wife.

21. Dorin, Life Without Kids, 2 SOCIAL ISSUES RESOURCE SERmS, art. 18 (1978) reprinted
in Dallas Morning News, Oct. 22, 1978, at F-1.

22. W. FINEGOLD, ARTIIcIAL INSEMINATION 121 (1976). Fifteen to twenty percent of
American couples who want to have children are unable to do so. NEWSWEEK, April 28, 1986,
at 39.

23. The number of abortions performed in the United States rose from nearly 600,000 in
1972, before Roe v. Wade, 410 U.S. 113 (1973), to almost 1.3 million in 1983, the last year
for which reliable data is available. CENTERS FOR DISEASE CONTROL, U.S. PUB. HEALTH
SERVICE., ABORTION SURVEILLANCE 1983, tab. I (not yet published) cited in Posner, The
Regulation of the Market In Adoptions, 67 B.U.L. REV. 59, 63 (1987) [hereinafter Posner].

24. Posner, supra note 21, at 63.
25. There has in fact never been a true shortage of children available for adoption, only

a shortage of white infants. Landes & Posner, The Economics of the Baby Shortage, 7 J.
LEGAL SrtDmS 323, 324-27 (1978). This study would rebut those who plead this "shortage"
as "necessitating" surrogacy agreements. Judge Posner referred to the overabundance of non-
white and older children as a "glut". Id. at 324-25. If a true shortage of children existed,
Judge Posner's choice of language would be peculiar indeed.
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Enter the third and fourth actors in this scenario, the surrogate
mother and the intermediary through whom the couple and the
mother are likely to have been introduced and through whom they
later deal over the course of the pregnancy.2 6 The surrogate agrees,
either for a fee or in return for expenses, to be artificially inseminated 27

with the sperm of the husband of the infertile couple. The surrogate
further agrees that she will relinquish the child at his or her birth to
the father, terminating her parental rights. 28 The parental rights, if
any, of the surrogate's husband, the fifth actor, will also have been
terminated by this time to clear the way for the wife of the father
to adopt the child, who is the final party to this arrangement and is
indeed the focal point of the entire procedure.

The resulting surrogate agreement may or may not be considered
an enforceable contract under state law. 29 Statutes and policies which
may appear to regulate or even prohibit the arrangement may or
may not apply, since usually the statutes at issue were drafted to

26. The intermediary is usually a doctor or an attorney who may have a personal contact
with one of the parties or may in fact be a professional surrogate intermediary matching
infertile couples with surrogate candidates, such as Surrogate Parenting Associates, Inc., of
Louisville, Kentucky or Surrogate Family Services, Inc., of Dearborn, Michigan. Additionally
there are approximately thirteen infertility centers in the United States which will arrange
surrogate births. Note, The Rights of the Biological Father: From Adoption and Custody to
Surrogate Motherhood, 12 VT. L. Ray. 87, 101 (1987). The negotiations carried on between
the couple and the mother range in result from lengthy contracts specifying every possible
detail of the arrangement from pre-natal care to future contact allowed between the child and
the mother, to twelve-line "statements of understanding" broadly delineating the objectives of
the arrangement. Note, In Defense of Surrogate Parenting: A Critical Analysis of the Recent
Kentucky Experience, 69 Ky. L.J. 877, 881-84 (1980-81).

27. Artificial insemination is by far the simplest and most commonly used method. The
other currently feasible method is in vitro fertilization of an egg which is then transferred to
the womb of the surrogate for gestation and birth. Note, Surrogate Mothers: The Legal Issues,
7 AM. J. L. & MEDICiNE 323, 324 (1981). Other technologies may be available soon to effect
the same result. See generally Smith, Manipulating the Genetic Code: Jurisprudential Conun-
drums, 64 GEO. L.J. 697 (1976); Green, Genetic Technology: Law and Policy for the Brave
New World, 48 IND. L.J. 559 (1973); Kindregan, State Power over Human Fertility and
Individual Liberty, 23 HASTNGS L.J. 1401 (1972).

28. Unless the arrangement occurs in Arkansas where it is statutorily covered (but not
necessarily, see supra note 8 and infra note 33 and accompanying text) the parties will resort
to the adoption or family code of their state in order to terminate the parental rights of the
mother. See e.g. TEX. F m. CODE ANN. chapter 15 (Vernon 1986). The parties may also have
to provide for the rebuttal of the presumption of paternity in the surrogate's husband, if the
state law provides such a presumption for a child who is the result of an artificial insemination.
See TEX. F m. CODE ANN. §§ 12.02, 12.03 (Vernon 1986).

29. RESTATEMENT (SECOND) OF CONTRACTS § 191 (1981) (promises affecting child custody
are unenforceable unless in best interest of child).
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apply to other contexts. If the statutes are applied to make the
arrangements illegal or unenforceable, the issue of the constitution-
ality of the statutes is raised. These questions and others represent
the maze of legal issues which are associated with the surrogacy
agreements; the labyrinth of Minos pales by comparison. The ad-
vances of medical technology have made it physically possible to
control the reproductive process in a manner which was nearly
inconceivable short years ago.30 Motherhood is now technically di-
visible into three roles: (1) genetic, the contribution of the egg, which
when fertilized, becomes the child; (2) gestational, the provision of
female reproductive organs which will carry and ultimately give birth
to the child; and (3) social, the woman who will raise the child from
infancy to adulthood.3 This control of the processes has enabled
persons to separate, and then recombine in unconventional ways
these aspects of "procreation," giving rise to questions about the
right or privilege of individuals to "collaboratively" reproduce.32

This newly developed capacity to isolate and redistribute the
aspects of motherhood which were formerly indivisible is potentially
subject to a statutory framework affecting the parent-child relation-
ship. These statutes were arguably drafted with the intent that they
would apply to individuals in a more conventional relationship to
one another, but an analysis of the statutory objectives should show
their applicability or inappropriateness in the surrogacy context.

III. POTENTIAL STATUTORY REGULATION OR BARRIERS TO

SURROGATE AGREEMENTS

While only one state has passed even limited statutory provisions
which directly address the surrogate mother issue,33 several state

30. See C. GROBSTEIN, FROM CHANCE To PURPOSE: AN APPRAISAL OF EXTERNAL HUMAN
FERTILIZATION (1981).

31. Robertson, Procreative Liberty and The Control of Conception, Pregnancy and
Childbirth, 69 VA. L. REv. 405, 420-21 (1983) [hereinafter Procreative Liberty].

32. Id.
33. The Arkansas statute provides:

(A) A child born by means of artificial insemination to a woman who is married
at the time of birth of such child, shall be presumed to be the child of the woman's
husband.

(B) A child born by means of artificial insemination to a woman who is unmarried
at the time of the birth of the child, shall be for all legal purposes the child of the
woman giving birth, except in the case of a surrogate mother, in which event the
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legislatures have considered various bills regulating or prohibiting
surrogacy arrangements without successfully passing legislation.34 Texas
is among those states which have yet to speak in any fashion on the
topic, either legislatively or through judicial opinion, but four types
of statutesa5 currently in place may pose limitations, on or even
prohibitions to, surrogacy agreements. These include the laws regu-
lating: (1) adoption; (2) paternity presumptions; (3) artificial insem-
ination and (4) the baby-selling provisions of the Texas Penal Code.

These statutes appear on their face to be applicable to the
surrogate agreements and as a general rule, unambiguous statutes
will be applied according to their literal terms,3 6 so long as the result
is not entirely unreasonable or subverts justice. 37 In the case of
surrogate agreements, a court may analyze the underlying goals or

child shall be that of the woman intended to be the mother. For birth registration
purposes, in case of surrogate mothers, the woman giving birth shall be presumed
to be the natural mother and shall be listed as such on the certificate of birth, but
a substituted certificate of birth can be issued upon orders of a court of competent
jurisdiction.

ARx. STAT. ANN. § 34-721 (Supp. 1985). The Arkansas statute is incomplete since it arguably
addresses only single surrogate mothers, despite the fact that a majority of the surrogates are
married. See supra note 19; Special Project, Legal Rights and Issues Surrounding Conception,
Pregnancy and Birth; 39 VAND. L. REv. 597, 638 (1986). The statute is also less than clear in
its attempt to designate the legal mother of a child born to a surrogate. The "woman intended
to be the mother"-is this the woman intended to be the biological mother or the woman
whose husband is the natural father? The statute also fails to distinguish between surrogates
who also are the contributors of the egg to be fertilized and those who furnish "only" their
uterus to gestate an in-vitro fertilized egg from another woman, be it a donor or the father's
wife.

34. As of 1985, William Pierce, president of the National Commission for Adoption, in
Washington, D.C., had documented legislation pending, or that had been considered and
rejected, in twenty states and the District of Columbia. On the legalization-regulation side of
the ledger were proposals in sixteen states: Alaska, California, Connecticut, Hawaii, Illinois,
Kansas, Maryland, Massachusetts, Minnesota, New Jersey, New York, Oregon, Rhode Island,
South Carolina and Virginia. Adding Arkansas' legislation of 1985 makes it seventeen. See
supra note 33. Four legislatures proposed prohibiting the surrogate arrangements: Alabama,
the District of Columbia, Kentucky and Oklahoma. More recent legislation to legalize the
contracts was again defeated in 1986 in California and new proposals approving the pacts are
imminent in New York in 1987-88. See Surrogate Mother Pacts Endorsed, N.Y. TtMEs, Jan.
4, 1987, at A25, col.5, cited in Cohen, Posnerism, Pluralism, Pessimism, 67 B.U.L. REv. 105,
134 n.141 (1987) [hereinafter Cohen].

35. The constitutional status of the arrangements will be considered infra at notes 127-
304 and accompanying text.

36. Board of Ins. Comm'r v. Guardian Life Ins. Co., 142 Tex. 630, 180 S.W.2d 906
(1944).

37. Brown & Root v. Durland, 126 Tex. 20, 84 S.W.2d 1073 (1935).
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purposes of the statutes since they may have been drafted without
consideration of their effect on such arrangements. If in fact the
statute furthers goals or purposes which are present in the surrogacy
context, it may be applied to such pacts toward that end. 8

A. Artificial Insemination and Paternity Presumptions

The first of the legal hurdles which poses a potential. difficulty
for a surrogacy agreement in Texas, if a married surrogate is used,39

is Texas Family Code sections 12.0240 and 12.03. 4
1 Section 12.02

provides that a child born or conceived during the marriage of a
couple is presumed their legitimate child.4 2 If a surrogate is married,
this places the legal presumption of paternity in the husband of the
surrogate and this presumption must be overcome by evidence re-
butting what has been termed "one of the strongest known to law." '43

The burden of rebutting this presumption falls to the party against
whom the presumption prevails, and must be shown by clear and
convincing proof." At common law, proof admissible to counter the
presumption was proof of nonaccess or impotence; Texas now allows
testimony from either spouse as to these issues or from any other
party with knowledge of the facts.4 5

Texas has strictly adhered to allowing these two methods, and
these two methods only, to be used to overcome the presumption of
legitimacy." Under the new amendments to the Family Code, this
will now change in some circumstances.4 7

38. The following discussion of the statutory impediments in Texas to a surrogate
agreement will be made considering only the applicability of those statutes without any
interjection of public policy issues. While an artificial dichotomy, the policy ramifications will
be considered separately for what is hopefully clarity of analysis.

39. See supra note 19 (married surrogate is most common).
40. Act of June 18, 1987, ch. 689, § 4, 1987 Tex. Sess. Law Serv. 5098 (Vernon)

(hereinafter 1987 Amendments ch. 689).
41. TEx. FAm. CODE ANN. § 12.03 (Vernon 1986).
42. Id. § 12.02; see Davis v. Davis, 521 S.W.2d 603, 608 (Tex. 1975); Clark v. Clark,

643 S.W.2d 795, 797 (Tex. App.-Fort Worth 1982, no writ).
43. Wedgman v. Wedgman, 541 S.W.2d 522, 523 (Tex. Civ. App.-Waco 1976, writ

dism'd).
44. D.W.L. v. M.J.B.C., 601 S.W.2d 475, 477 (Tex. Civ. App. -Houston [14th Dist.]

1980, writ ref'd n.r.e.); Wedgman, 541 S.W.2d at 523.
45. Davis, 521 S.W.2d at 607-08.
46. In re S.C.V., 735 S.W.2d 874, 876 (Tex. App.- Dallas 1987, writ granted) (pre-

sumption rebutted only by clear and convincing evidence of nonaccess by or impotency of
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The paternity presumption is carried over expressly to cases in
which the wife is impregnated by artificial insemination, if the
husband has consented in writing .48 This statute poses the double-
edged problem of the effect of the consent of the surrogate's husband.
If he consents to the insemination, a literal reading of the law
establishes his paternity of the resulting child, for the statute does
not envision insemination by the sperm of anyone other than the
husband or an anonymous donor. 49 In this Catch-22, the practicalities
of the arrangement demand the surrogate's husband's consent, and
the practice is recommended ° by those drafting such agreements.
The permission, if in writing, may result in the invocation of the
paternity presumption of section 12.03. If the surrogate's husband
consents orally to the agreement, the paternity presumption of section
12.03 will be avoided but the situation then reverts to the control of
section 12.02, again presuming the child to be the legitimate offspring
of the surrogate's husband. Some courts have held the biological
father to be without standing to challenge the paternity of the
surrogate's husband,5 and while no Texas case has addressed the

husband). These two methods have been the only means to disprove paternity, thereby rebutting
the presumption as between unmarried parties. If one disputant is the husband of the woman
and is denying paternity under section 12.06, he may use a blood test to conclusively establish
that he cannot be the biological father of the child. Formerly the right to these blood tests
did not apply to suits to establish paternity, only to deny paternity, this has likely been
changed by the 1987 amendments to the Family Code. See supra note 40; Act of June 18,
1987, ch. 1063, § 1-4, 1987 Tex. Sess. Law Serv. 7223-25 (Vernon) [hereinafter 1987 Amend-
ments ch. 10631.

47. See infra notes 52-72 and accompanying text.
48. TEX. FAm. CODE ANN. § 12.03 (Vernon 1986). The statute provides:

(a) If a husband consents to the artificial insemination of his wife, any resulting
child is the legitimate child of both of them. The consent must be in writing and
must be acknowledged.

(b) If a woman is artificially inseminated, the resulting child is not the child of
the donor unless he is the husband.

Id.
49. Id. See Smith, Parent and Child 5 TEX. TECH L. REv. 389, 416 (1974) (commentary

on section 12.03). Section 12.03(b) protects the anonymous sperm donor from undesired legal
paternity by making the child not the child of the donor unless he is also the husband.

50. A. HAR.AAmEm, HANDLING CHILD CUSTODY CASES 271 (1983). The husband of the
surrogate will also have to agree to execute a disclaimer of paternity and to relinquish any
parental rights; however, these agreements will face the same problems as the instruments
executed by the surrogate if the statutes require the agreements to be entered into post-birth.
See TEx. FAm. CODE ANN. § 15.03 (Vernon 1986).

51. Courts have divided on this issue of standing. See, e.g., R.McG v. J.W., 200 Colo.
345, 615 P.2d 666 (1980) (allowing standing). But see Petitioner F v. Respondent R, 430 A.2d
1075 (Del. 1980) (denying standing).
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issue, the recent important changes in the Texas Family Code offer
some direction, both as to this question and several others presented
by the surrogacy issue.

The Texas Supreme Court, by its decision in In re McLean, 2

prompted the legislature to revise several portions of the Family Code
pertinent to the parent-child relationship. McLean concerned a bio-
logical father's attempt to legitimate a child he had fathered by a
woman to whom he was not married, although he was married to a
second woman at that time. 3 The father brought his petition for
legitimation under the then existing section 13.21 of the Texas Family
Code." Sections 13.21(b)(3) and (c) of the statute imposed a burden
on the putative father to show, over and above the evidence sup-
porting the biological tie to the child, that the legitimation was in
the best interest of the child." The effect of the additional burden
was that the father had no rights in regard to the child unless he
could meet the requirements of the statute, a difficult task in most
cases. The court found this to be a discriminatory gender-based
distinction since only men had to satisfy the "best interest" test
before receiving legal recognition as a parent.16 The discriminatory
sections of the statute were held to be in violation of the Texas
Constitution, article I, section 3a. 7 The legislature has responded to

52. 725 S.W.2d 696 (Tex. 1987).
53. Id.
54. Family Code - Title 2 Amendments, ch. 476, § 24, 1975 Tex. Gen. Laws, 1253, 1263,

amended by Act of June 18, 1987, ch. 689, § 8, 1987 Tex. Sess. Law Serv. 5100 (Vernon)
(hereinafter former section 13.21). The former statute provided in pertinent part:

(b) The court shall enter a decree designating the child as the legitimate child of
its father and the father as a parent of the child if the court finds that:

(1) the parent-child relationship between the child and its original mother has
not been terminated by a decree of a court;

(3) the mother or the managing conservator, if any, has consented to the decree.
(c) The requirement of consent of the mother is satisfied if she is the petitioner.

If the entry of the decree is in the best interest of the child, the court may consent
to the legitimation of the child in lieu of the consent of the mother or managing
conservator.

55. Id. See also TEx. FAm. CODE ANN § 14.07 (Vernon 1986) (best interest of child). The
legitimation of the child is not presumed to be in the best interest of the child. Simpkins, 2
TExAs FAMImY LAW 417 (1981); In re C D V, 589 S.W.2d 543 (Tex. Civ. App.-Amarillo
1979, no writ). But see Sims v. Sims, 589 S.W.2d 865 (Tex. Civ. App.-Fort Worth 1979, no
writ) (public policy should dictate that legitimation is in the child's best interest).

56. 725 S.W.2d at 697.
57. Commonly known as the Texas Equal Rights Amendment, the section provides:
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the case by amending or adding sections 11.01(3) and (8), 12.02,
13.01, 13.21, 5

8 and 13.06(c) of the Family Code.5 9

The overall purpose of the amendment is to make the putative
father an express party in interest and to give him the opportunity
to establish his legal status as a parent without having to overcome
disproportionate procedural or substantive obstacles which would
deny him equal protection. Section 13.01 has been amended to give
standing to the alleged father to bring suit to establish his paternity
of a child; the amendment removes the initial barrier present in some
other jurisdictions. 60 The father of a child born to a surrogate might
attempt to legally establish his relationship to the child in one of
two ways, depending upon whether the surrogate consents to the
action or disputes his paternity in an attempt to keep custody of the
child.

In the first case, if the surrogate is not disputing the paternity
of the child, the father may use the voluntary legitimation procedure
of section 13.21. Under the modified version of the statute prompted
by McLean, the court will grant the decree of legitimacy if the father
executes a statement of paternity pursuant to section 13.22.61 This
statement serves as prima facie evidence 62 of the legitimacy of the
child as to the petitioner-father, so long as the court determines that
the allegations set forth therein are true. 63

This amendment to section 13.21, coupled with an amendment
to section 11.01(8)6 removes a second potential barrier to the man
attempting to voluntarily legitimate his child born to a surrogate.
Section 11.01(8)65 now defines "illegitimate child" to include a child
"who is the biological child of a man whose paternity has not been
adjudicated by a court of competent jurisdiction." Before this
addition was made to the statute, the Fort Worth Court of Appeals

Equality under the law shall not be denied or abridged because of sex, race, color,
creed or national origin.

TEX. CoNsT. art. I, § 3a
58. 1987 Amendments ch. 689, supra note 40, at 5095-96, 5099-100.
59. 1987 Amendments ch. 1063, supra note 46, at 7223-25.
60. See supra note 51 and accompanying text.
61. 1987 Amendments ch. 689, supra note 40, at 5100.
62. TEx. F m. CODE ANN. § 13.23(a) (Vernon 1986).
63. 1987 Amendments ch. 689, supra note 40, at 5100 (section 13.21(b)).
64. 1987 Amendments ch. 689, supra note 40, at 5096.
65. Id.
66. Id.
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had held, in Collier v. Wichita County Child Welfare Unit ,67 that a
section 13.21 petition could not initially be used, alone, to legitimate
a child born to a married woman, where the section 12.02 presump-
tion of legitimacy operated to make the child the legitimate child of
the woman and her husband.

Collier involved a man who voluntarily sought to legitimate a
child born to himself and a woman with whom he was living at the
time the child was born.6 The woman's husband was living out-of-
state during this time; 69 there were no allegations that the petitioner
was not in fact the father of the child. The court of appeals affirmed
the trial court's dismissal of the father's petition, holding that section
13.21 applies only to an attempted legitimation of an already illegit-
imate child. 70 Because the child who was the object of the petition
was born while the mother was married to another man, the child
was presumed the legitimate offspring of that marriage, despite the
mother's cohabitation with the alleged father. The court advised that
the father should have filed suit to rebut the presumption of section
12.02(a) that the child was the legitimate child of the mother's
husband.71 Once the presumption was rebutted, the petition for
voluntary legitimation could proceed. 72

The statutory language barrier of Collier should now be absent
given the amended definition of "illegitimate" since, while the pre-
sumption of section 12.02 still makes the child legitimate as to her
mother's husband, the child may still somewhat incongruously, be
deemed illegitimate at least as to the petitioner making her the issue
in a paternity suit. The question has been raised directly in the
surrogate context in Michigan. In Syrkowski v. Appleyard,73 the
Michigan Supreme Court considered an attempt by a biological father
to establish his paternity under a provision of the state Paternity
Act. 74 The act provided for the putative father of a child born "out

67. 722 S.W.2d 198 (Tex. App.-Fort Worth 1986, no writ).
68. Id. at 199.
69. Id.
70. Id. at 201.
71. Id.
72. Id. In Collier, the court actually recommended that the father might rely on the

presumption of section 12.02 that the child was legitimate since the father had subsequently
married the mother. Id.

73. 420 Mich. 367, 362 N.W.2d 211 (1985).
74. MICH. STAT. ANN. § 25.491 - 25.510 (Callaghan Supp. 1987-88).
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of wedlock" to obtain an order of filiation. 75 The plaintiff-putative
father had also filed a notice of intent to claim paternity of the child
born to the surrogate mother. 76 The district court granted the inter-
vening Attorney General's motion for accelerated judgment, denying
the plaintiff's request for an order of filiation. The district court
judge's construction of the Paternity Act resulted in his finding that
the scope of the Act did not encompass plaintiff's petition, in part
relying on Doe v. Kelley. 77 Doe had held valid the state statute which
prohibited payments rendered in connection with adoptions. 78 Doe
rejected the concept that the right to adopt a child based upon
payment of a fee was protected by the fundamental right to privacy
in matters affecting marriage and the family. 79 The court held that
the issue in the case was not the couple's "right" to a child but
their right to use the state authority to validate their contract to
adopt the child for a fee. 80 The lower court judge in Appleyard
viewed Doe as a statement that surrogate agreements were contrary
to public policy. 8' The Michigan Court of Appeals ruling in Doe,
while not holding such arrangements illegal, effectively precluded
them on a practical basis. The only future contracts which could
pass this test would be those in which the surrogate received no fee. 2

75. MICH. STAT. ANN. § 25.494(f) (Callaghan Supp. 1987-88).
76. 362 N.W.2d at 212 n.3.
77. 106 Mich. App. 169, 307 N.W.2d 438 (1981), cert. denied, 459 U.S. 1183 (1983).
78. MICH. STAT. ANN. § 27.3178 (555.54) & § 27.3178 (555.69) (Callaghan Supp. 1987-

38). The statute provides in part:
Sec. 54(1) Except for charges or fees approved by Court, a person shall not offer,
give or receive any money or other consideration or thing of value in connection
with any of the following:

(a) The placing of a child for adoption
(b) The registration, recording or communication of the existence of a child

available for adoption or the existence of a person interested in adopting the child.
(c) A release
(d) A consent
(e) A petition

Section 27.3178 (555.69) makes a violation of the above a criminal misdemeanor.
Id.

79. 106 Mich. App. at - , 307 N.W.2d at 440.
80. Id. at -, 307 N.W.2d at 441.
81. 420 Mich. at _ , 362 N.W.2d at 213.
82. Surrogates may in fact be motivated by any number of reasons, some wholly altruistic.

See Parker, supra note 19, at 112; and N. KEANE & D. BREo, THE SURROGATE MOTIHER 189,
223, 238 (1981) [hereinafter KEAr]. On the whole, however, the majority of surrogates are
primarily motivated by the potential for profit. See generally Parker, supra note 19, at 112.
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The Appleyard court reversed the lower court's decisions, ruling
that the courts were given subject matter jurisdiction by the Paternity
Act of a biological father's request for an order of filiation.83 The
court's holding was restricted, however, to the availability of the
plaintiff's relief in that narrow respect only.Y The court found the
statute to be applicable to children born "out of wedlock", statutorily
defined to include children born during, but not of, the marriage. s5

A child determined by the court to be "illegitimate" (to use the
Texas statutory language) in Michigan, may still be the subject of a
man's voluntary legitimation suit, despite the interplay of the pater-
nity presumptions involved. The similarity of the Michigan and Texas
statutes, now at least, suggests that the father will be allowed to
assert his paternity under the voluntary legitimation provision.

If the surrogate has a change of heart and attempts to keep her
child, the resolution of the paternity issue increases greatly in com-
plexity. If there is a dispute as to the paternity of the child, subsection
(c) of section 13.2186 now refers the controversy to the provisions of
section 13.02 through 13.07 of the Code; 87 the decree of legitimacy
available under 13.21 may now be granted only in consensual situa-
tions.

The suit under sections 13.01 through 13.07 to establish paternity
now involves two parties bringing various weapons to the dispute.
On the one hand, the putative father now has express standing to

The most "famous" of the surrogate mothers to date, Mary Beth Whitehead, stated in her
application to the brokering agency, that along with certain altruistic motives, she wanted to
enter the transaction to earn the fee to provide for the education of her other two children.
In re Baby M, 217 N.J Super. 313, 525 A.2d 1128, 1142 (Ch. Div. 1987), aff'd in part and
rev'd in part, 109 N.J. 396, 537 A.2d 1127 (1988). Fees of $5,000 to $25,000 may be at issue,
in addition to expenses. See Gelman & Shapiro, Infertility: Babies By Contract, NEwswEK,
Nov. 4, 1985, at 74. However, one newspaper advertisement has appeared offering $50,000
for a 22-35 year-old surrogate who was "tall, trim, intelligent and stable." Another ad from
a willing surrogate offered a "beautiful child especially for you"-for $125,000. Annas,
Making Babies Without Sex: The Law and the Profits, 74 AM. J. PuB. HEATn 1415, 1416
(1984). It is not inconceivable that an affluent couple with stringent requirements for mother
and child would be able to meet such a demand.

83. 420 Mich. at -, 362 N.W.2d at 214.
84. Id. at -, 362 N.W.2d at 214.
85. Id. at , 362 N.W.2d at 214; see MICH. STAT. ANN. § 25.491(a) (Callaghan Supp.

1987-88) (specifically defining "illegitimate child").
86. 1987 Amendments ch. 689, supra note 40, at 5100.
87. 1987 Amendments ch. 1063, supra note 46, at 7223-25.
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bring such a petition regardless of any other party's consent.8 8

This amendment really only clarifies what was already the law

at least with respect to paternity suits. Both section 13.02(b) 9 and

section 13.4190 state that an alleged father could be a petitioner in a

paternity suit. The problem presented in McLean and its predecessor
was that attorneys failed to use the paternity petition, and instead

attempted to rely on the voluntary legitimation process which had
the additional best interest standard. 91

One of the more important amendments now allows a putative
father to establish a prima facie case of his paternity if he can show
ninety-five percent of the population to be excluded, with his blood
type remaining within the nonexcluded five percent.9 2 This resolves

the question of the presumptive weight of blood tests which show a
high percentage of nonexclusion, an issue which has received mixed

treatment up to this point. 93 Once the putative father makes out a
prima facie case of paternity, the woman (the surrogate in our
example) will then have the burden of proof to establish that the
alleged father is not the child's biological father.

The surrogate began with the advantages of the presumption of

section 12.02 and possibly section 12.03, that the father of the child
is her husband, but the blood test evidence, if statutorily sufficient,
rebuts that presumption of paternity in the surrogate's husband. If

the alleged father and the surrogate's husband both remain within
the nonexcluded/five percent group, it may be that the alleged
father's prima facie case under section 13.06 may be overcome by a
combination of the section 12.02 or 12.03 presumptions plus testi-
mony which shows access to the surrogate by her husband during
the relevant time period. In two cases which did not involve alleged

88. 1987 Amendments ch. 689, supra note 40, at 5099.
89. TEX. FAM. CODE ANN. § 13.02(b) (Vernon 1986).
90. 1987 Amendment ch. 1063, supra note 46, at 7224.
91. ADVANCED FAMILY LAW COURSE 1987, STATE BAR SEcTION REPORT, FAMILY LAW,

1987 Legislation Affecting Family Law Practice-The 70th Legislature: Regular Session,
Sampson, Amendments to Title 1 & Title 2, TEXAS FAMIy CODE 27 (commentary by Professor
Sampson of the University of Texas on the 1987 amendments) (hereinafter Sampson).

92. 1987 Amendments ch. 1063, supra note 46, at 7224.
93. Compare In re J.J.R., 669 S.W.2d 840 (Tex. App. - Amarillo 1984, no writ) (blood

test evidence is just another piece of evidence to be considered by trier of fact) with In re
E.G.M., 647 S.W.2d 74 (Tex. App. - San Antonio 1983, no writ) (trial court finding of
nonpaternity against the great weight and preponderance of the evidence where blood tests
showed likelihood of paternity was 98.9% and exclusive access was undisputed).
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fathers who were assisted by the new section 13.06 procedure but
where at least one94 did have evidence which made it highly likely
that he was the father of the child in question, "access" has been
broadly construed. In In re S.C.V.,95 the Dallas Court of Appeals
looked unsuccessfully for a supreme court interpretation of nonac-
cess. From findings of prior cases96 where it was and was not
established, the court defined nonaccess as clear and convincing
evidence that there was no "opportunity for sexual intercourse during
the possible time of conception. ' 97 The "opportunity" is seemingly
supplied by any physical proximity at the time of possible conception,
"[i]f the wife is living with her husband as here, at a time when by
the laws of nature the husband might be the father of the child, the
presumption is conclusive in favor of legitimacy." 9 The Dallas court
also considered the support of this view offered by the Houston
Fourteenth District Court of Appeals in D. W.L. v. M.J.B.C.,9 where
the court stated that if any contact between the husband and wife
was shown during the relevant time period the presumption of
legitimacy would not be overcome.'00

In In re S.C. V., the putative father contested a paternity finding
using the section 12.02 presumption for himself since the woman
petitioner was married. The woman was unable to rebut the pre-
sumption because there had been some contact between herself and
her husband although during the most probable period of time she
was apart from him and with the alleged father. 01 Although published

94. In re S.C.V., 735 S.W.2d 874, 877-79 (Tex. App.-Dallas 1987, writ granted).
95. Id.
96. Joplin v. Meadows, 623 S.W.2d 442, 444 (Tex. Civ. App.-Texarkana 1981, no writ)

(allegations of mother that husband had abandoned her twenty-five months before child's birth
not conclusive as to the possibility of access); D.W.L. v. M.J.B.C., 601 S.W.2d 475, 477
(Tex. Civ. App.-Houston [14th Dist.] 1980, writ ref'd n.r.e.) (wife separated from husband,
husband resided in another county, wife testified that she had no contact with him whatsoever);
Blacksher v. Blacksher, 575 S.W.2d 105, 106 (Tex. Civ. App.-Waco 1978, no writ) (nonaccess
established by testimony of mother that her husband was overseas); Young v. Young, 545
S.W.2d 551, 553 (Tex. Civ. App.-Houston lst Dist.] 1976, writ dism'd) (husband in prison
at pertinent times); Zimmerman v. Zimmerman, 488 S.W.2d 184, 185 (Tex. Civ. App. -
Houston 114th Dist.] 1972, no writ) ("such access as affords an opportunity for sexual
intercourse").

97. 735 S.W.2d at 877 (emphasis in original).
98. Id. (citing Wedgman v. Wedgman, 541 S.W.2d 522, 523 (Tex. Civ. App.- Waco

1976, writ dism'd)).
99. 601 S.W.2d 475 (Tex. Civ. App.-Houston [14th Dist.] 1980, writ ref'd n.r.e.).

100. Id. at 477.
101. 735 S.W.2d at 877.
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after the effective date of the new amendments, the woman was not
permitted to present blood test evidence which would have excluded
her husband, the court relying on the line of precedents which allowed
husbands to deny paternity through such evidence but not allowing
wives to rebut the presumption of section 12.02 by blood test
evidence.

Access by a husband to his wife who has borne a child as a
surrogate, where that husband is not excluded from paternity by
blood test evidence, will present a Texas court with contradictory
presumptions. Will a putative father's section 13.06 prima facie case
prevail over a surrogate whose husband is not excluded by blood
tests and who additionally has the section 12.02 presumption? This
tangled knot represents another problem faced by surrogate contracts
which indicates their undesirability as a means to solve a couple's
childlessness. Any judge presented by such a dilemma would need
more than even the wisdom shown by Solomon in his famous custody
battle.'0 2 The situation is not facilitated by the Texas adoption or
penal codes, which may in fact form the greatest impediment to the
arrangements.

B. Adoption and "Baby-Selling" Statutes

As of 1980, forty-one states had some form of statute prohibiting
the payment of any compensation beyond court-authorized expenses
in connection with an adoption, Texas being numbered among them. 03

Other Texas statutes related to adoption and the termination or
relinquishment of parental rights required as a precedent to adoption
may additionally be applicable to surrogate agreements.

Generally, the parties to a surrogate agreement would be likely
to avail themselves of some combination of the provisions of sections
15.01 through 15.04 of the Texas Family Code to terminate the
parental rights of the surrogate and her husband, and the adoption
process of Chapter 16 of the Texas Family Code, to allow the wife
of the father to adopt the child. The petition for adoption by the
father's wife may be joined with a request for termination of the
surrogate's parental rights.' °4 If joined, both petitions may be decided

102. I Kings 3:16-28.
103. KEANE, supra note 82, at 273. TEx. PENAL CODE ANN. § 25.11 (Vernon Supp. 1987).
104. TEX. FAm. CODE ANN. § 16.08(b) (Vernon 1986).
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by the court at once, although requiring separate treatment as two
issues and separate findings that both requests are in the best interest
of the child.10

The surrogate mother and her husband will have to agree to
execute a voluntary petition requesting termination of their parental
rights under section 15.01 or, as is more commonly practiced, they
must sign an affidavit of relinquishment of parental rights under
section 15.03, which then forms the basis for an "involuntary"
termination petition filed by the father and adoptive mother under
section 15.02.0 6 The section 15.03 voluntary relinquishment should
accompany a waiver of citation so the surrogate need not appear at,
nor have notice of, any further proceedings.'0 7 The surrogate and her
husband should also sign an agreement giving a party, not the father's
attorney, temporary managing conservatorship of the child pending
a final termination hearing.'0 Finally, the mother should also sign
an affidavit of status of the child under section 15.04. While this
affidavit is usually used to identify the putative father of an illegit-
imate child in normal circumstances for purposes of notifying him
prior to beginning termination and adoption proceedings,' °9 in the
present case it could be used as the mother's statement that the child
is the child of the father and not of her husband, to assist in
overcoming the paternity presumption of sections 12.02 and 12.03.

The single most important potential impediment to the general
security of the surrogate arrangement, if not to its enforceability, is
found in section 15.03 which requires that the affidavit of relinquish-
ment be signed after birth."10 If the surrogate decides, after nine
months of carrying the child, that she does not wish to give up the
child, the father may be left with only the contract or custody action
which was used in In Re Baby M;' the surrogate's parental rights

105. Id.
106. TEX. FAm. CODE ANN. § 15.02(K) (Vernon 1986). While section 15.02 may be used

in a truly involuntary sense to remove a child from an unfit environment or to terminate the
rights of an abandoning parent, in this case the involuntary nature of the process is in a
technical sense only, where the premise of the termination is the voluntary relinquishment.

107. 29 MORGAN, TEXAS PRACTICE 546-47 (1985).

108. Id.
109. Smith, Parent and Child, 8 TEX. TECH LAW REV. 19, 99-100 (1976).
110. TEX. FAm. CODE ANN. § 15.03(a) (Vernon 1986).
111. 217 N.J. Super. 313, -, 525 A.2d at 1132, 1134, 1158-59, 1176 (N.J. Super. Ct.

Ch. Div. 1987), aff'd in part and rev'd in part 109 N.J. 396, 537 A.2d 1127 (1988) One
criticism of In re Baby M is that the judge terminated Ms. Whitehead's parental rights without
any finding of her unfitness as a parent.

19881 1109



TEXAS TECH LA W REVIEW [Vol. 19:1091

cannot be involuntarily terminated absent proof of one of the acts
adverse to the child's interest enumerated in section 15.02.112 If the
affidavit is executed to a private party,'13 it is revocable, absent
express provision to the contrary, until such time as a final decree
of termination is entered."14

The Texas statute which stands as potentially the most insur-
mountable obstacle to a surrogacy agreement is Texas Penal Code
section 25.11 which deals with the sale or purchase of a child." 5 The
Texas statute, paralleling those of a majority of jurisdictions,,1 6

prohibits any transfer of a thing of value accompanying an adoption
or a transfer of possession of a child in anticipation of a subsequent
adoption, or simply a transfer of a thing of value for delivery of a
child, without contemplation of an adoption."" The only Texas case
involving this statute to date did not involve a surrogate agreement
but did hold that the sale of the child need not be for purposes of
adoption to fall within the statute's proscription.1 18 The import of

112. TEx. FAM. CODE ANN. § 15.02 (A)-(K) (Vernon 1986).
113. Section 15.03(d) of the Texas Family Code makes an affidavit designating the Texas

Department of Human Services as managing conservator of the child irrevocable for sixty
days. In the case of surrogate agreements, the Department will not be involved, so the affidavits
are revocable until the court finally terminates the parental rights pursuant to the affidavit.
See Rogers v. Searle, 533 S.W.2d 433, 439-40 (Tex. Civ. App.-Corpus Christi), rev'd on
other grounds, 544 S.W.2d 114 (Tex. 1976).

114. TEX. FAm. CODE ANN. § 15.03(d) (Vernon 1986).
115. Section 25.11 provides that:

(a) A person commits an offense if he:
(1) possesses a child or has the custody, conservatorship, or guardianship of a

child, whether or not he has actual possession of the child, and he offers to accept,
agrees to accept, or accepts a thing of value for the delivery of the child to another
or for the possession of the child by another for purposes of adoption; or

(2) offers to give, agrees to give, or gives a thing of value to another for
acquiring or maintaining the possession of a child for the purpose of adoption.
(b) It is an exception to the application of this section that the thing of value is:

(1) A fee paid to a child-placing agency as authorized by law;
(2) A fee paid to an attorney or physician for services rendered in the usual course

of legal or medical practice; or
(3) A reimbursement of legal or medical expenses incurred by a person for the benefit

of the child.
(c) An offense under this section is a felony of the third degree unless the actor has
been convicted previously under this section, in which event the offense is a felony
of the second degree.

TEx. PENAL CODE ANN. § 25.11 (Vernon Supp. 1988).
116. See supra notes 78 & 115 and accompanying text.
117. TEX. PENAL CODE ANN. § 25.11(a)(1) and (a)(2) (Vernon Supp. 1988).
118. See Botello v. State, 720 S.W.2d 838 (Tex. App. - San Antonio 1986, writ ref'd-

untimely filed) (sale need not be for purposes of adoption).
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this will be seen if applied to a court which attempts to distinguish
between surrogacy agreements and "baby-selling" by means of an-
alyzing the surrogacy arrangement as a custody case.119

Several cases and numerous commentators have attempted to
distinguish the surrogate arrangements and statutes forbidding an
exchange of consideration in connection with the transfer of posses-
sion of a child.120 The literal interpretation of the baby-selling statutes
would appear to prohibit any payment to the surrogate mother,
however, the proponents of surrogate agreements distinguish the two
situations on the premise that the baby-selling acts were legislation
intended to address the potential for abuse in independent adoptions
and specifically, as a perverse variation of independent adoption, the
abuse inherent in "black market" adoptions of "sold" children.' 2'
The further distinction alleged is that the baby-broker laws were
meant to address the vice resident in that context, that is, that the
primary focus of the transaction is not the best interest of the child
but is instead the financial gain to be realized by those selling the
child. 122 The infrastructure of this argument is an analysis of the
underlying circumstances of each situation. Surrogate agreements
involve decisions to bear a child before conception while baby-broker
acts protect a child who has already been born to an individual who
is either willing to, or, less affirmatively culpable, 23 is coerced into
selling the baby. Given this premise, the infertile couple's decision
to obtain a child is seen as no different than a fertile couple's
decision to have children naturally 24 or an infertile husband con-
senting to the artificial insemination of his wife by sperm from an
anonymous donor. 25 The surrogate mother bearing the child is

119. See infra notes 277-83 and accompanying text.
120. See, e.g., Surrogate Parenting v. Commonwealth ex rel. Armstrong, 704 S.W.2d 209

(Ky. 1986); In re Baby M, 217 N.J. Super. 313, __, 525 A.2d 1128, 1142 (Ch. Div. 1987),
aff'd in part and rev'd in part, 109 N.J. 396, 537 A.2d 1127 (1988); In re Adoption of Baby
Girl, L.J., 132 Misc. 2d 972, 505 N.Y.S.2d 813 (1986); see also Katz, Surrogate Motherhood
and the Baby Selling Laws, 20 COL. J.L. & Soc. PRoBs. 1, 18 (1986) [hereinafter Katz];
Rushevsky, supra note 6 at 117-20; Note, The Rights of the Biological Father: From Adoption
and Custody to Surrogate Motherhood, 12 VT. L. REv. 87, 106-08 (1987).

121. Katz, supra note 120 at 10, 18.
122. Id. at 19-25.
123. The potential harm to the interest of the child is not necessarily lessened, however,

by any lesser degree of avarice attributable to his or her vendor.
124. Katz, supra note 120, at 19.
125. Surrogate Parenting v. Commonwealth ex rel. Armstrong; 704 S.W.2d 209, 211-12

(Ky. 1986).
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analogized to the anonymous sperm donor, both are viewed as selling
a service, not a child. 26 The validity of this line of reasoning will be
analyzed in full in sections IV and V of this article, its soundness is
contingent upon the resolution of legal and policy issues intrinsic to
surrogate arrangements and it suffices to say here that these ques-
tions, which are as knotty and profound as any which has ever
perplexed a jurist, are not amenable to facile resolution which ignores
the practical and philosophical realities attendant to these circum-
stances.

IV. THE PARAMETERS OF PROCREATIVE PRIVACY

"When I use a word, " Humpty Dumpty said, in rather a scornful
tone, "it means just what I choose it to mean--neither more nor
less. "
"The question is," said Alice, "whether you can make words
mean so many different things. "
"The question is, " said Humpty Dumpty, "which is to be master
- that's all. "127

Advocates of surrogate agreements propose the theory that an
infertile couple has a constitutional right to collaborate with a third
party to produce a child, pursuant to their right to privacy.' 28 What
are the contours of this right, which is argued to protect this no
longer very private enterprise? Where is this right found in the
Constitution? The search for a right of privacy broad enough to
encompass a relationship in which one married person contracts with
another married person to create a child which will be retained by
the father in exchange for a fee begins, curiously, with a case about
breadmaking, and ends with another case about sodomy laws.

126. In re Baby M., 217 N.J. Super. at -, 525 A.2d at 1157 (holding baby-selling
prohibitions inapplicable because father pays for surrogate's "service", her willingness to be
impregnated and carry the child to term, he cannot purchase what is already his).

127. L. CARROLL, THROUGH THE LOOKING GLAsS c. 6.
128. See, e.g., Procreative Liberty, supra note 31; KEANE, supra note 82; Katz, supra note

120; Note, Developing a Concept of the Modern "Family": A Proposed Uniform Surrogate
Parenthood Act, 73 GEO. L.J. 1283 (1985); Graham, Surrogate Gestation and the Protection
of Choice, 22 SANTA CLARA L. REV. 291 (1982). The majority of commentators, construing
the relevant case law in liberal fashion, assert that the right of privacy covers the surrogate
arrangements.
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Lochner v. New York' 29 represents the period, actually spanning
the time from Allgeyer v. Louisiana3 ° in 1897 to West Coast Hotel
Co. v. Parrish3 ' in 1937, in which the doctrine of substantive due
process flourished.3 2 The doctrine limits governmental deprivation
of constitutional liberty without regard for the adequacy of the
procedures employed to effect that deprivation.' The use of sub-

stantive due process was at its zenith in the earliest part of this
century, as a method of judicial review of legislation, a form of
judicial control sweepingly applied to any and all governmental

policies in the context of social and economic welfare. 3 4 Lochner

and its associates analyzed the legislation which came before the
court under the broadest of standards,' permitting the justices to
"substitute their social and economic beliefs for the judgment of
legislative bodies". 3 6 The use of substantive due process in the

economic arena began to die shortly after the court-packing contro-
versy of 1937,137 and the justices announced finally that they would

129. 198 U.S. 45 (1905). Lochner held unconstitutional a State of New York law which
limited the number of hours a baker could work per week. The law was held to be violative

of the employer and baker's right to freedom of contract protected by the due process clause
of the fourteenth amendment.

130. 165 U.S. 578 (1897) (state law invalid which attempted to void insurance contract for
property within the state unless the insurer had complied with all aspects of the state law,
violative of liberty to contract).

131. 300 U.S. 379 (1937) (sustained the constitutionality of Washington's minimum wage
law for women).

132. L.TRIBE, AmmemcAN CONSTrruToAL LAW § 7-3 (2d ed. 1988).
133. See generally 2 R. ROTUNDA, J. NowAK, J. YOUNG, TREATISE ON CONSTITUTIONAL

LAW ch. 15 (1986) [hereinafter ROTUNDA]

134. Developments in the Law - The Constitution and the Family, 93 HARv. L. REv. 1156,
1166-67 (1980) [hereinafter Developments]; ROTUNDA, supra note 133 section 15.4, at 60 (1986);
McCloskey, Economic Due Process and the Supreme Court: An Exhumation and Reburial,
1962 Sup. CT. REv. 34, 36-40.

135. 198 U.S. at 56 ("Is this a fair, reasonable and appropriate exercise of the police
power of the state, or is it an unreasonable, unnecessary and arbitrary interference with the
right of the individual ... ?").

136. A. Cox, THE COURT AND THE CO NSTITUTION 155 (1987) [hereinafter Cox]. President
Roosevelt had urged Congress to pass a bill which would have enabled the President to appoint
new justices under guidelines which would have immediately given Roosevelt six new appoint-
ments to make to the Court, bringing the number of justices to fifteen, and more importantly,
giving rise to a probable majority of the Court by which to stop the invalidation of New Deal
legislation which had been consistently occurring up to that point. Id. at 146-49.

137. Ferguson v. Skrupa, 372 U.S. 726, 730 (1963). West Coast Hotel Co. v. Parrish, 300
U.S. 379 (1937), and Ferguson signalled the decline and eventual death of substantive due
process viability in economic cases only. See infra note 145 and accompanying text.
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no longer "sit as a 'superlegislature to weigh the wisdom of legisla-
tion.' '138

A short two years later the Court "resurrected" the doctrine,
notwithstanding their denial that they were doing so, in Griswold v.
Connecticut,'39 the case which was not first in the line of cases now
identified as the privacy decisions, but which was the first majority
opinion to explicitly recognize a liberty the justices denominated
"privacy", which had a separate constitutional basis.' 4 To find the
beginning of this line of authority, one must go back to the period
in which substantive due process still reigned. In so doing, it becomes
apparent that, much like Mark Twain's, the claims about the death
of the doctrine were much exaggerated.

The privacy cases can generally be categorized as involving
marriage, biological relationships, and legally recognized or estab-
lished relationships such as adoption.' 4 1 The foundation of the Court's
decision in Griswold was laid in Meyer v. Nebraska142 and Pierce v.
Society of the Sisters.'43 Both cases found that the due process clause
of the fourteenth amendment included a liberty to make personal
decisions within the context of childrearing which did not adversely
affect legitimate state interests. In these decisions, the Court consid-
ered state laws which interfered with the liberty of parents to control
their children's education finding these laws to be without valid
public interest.'l Meyer and Pierce were decided during the period
in which substantive due process enjoyed its greatest vitality. The
doctrine's abandonment in the area of economic regulation did not
hold true for areas the Court viewed as encompassing "fundamental
rights". 45 In United States v. Carolene Products Co.,'" the justices

138. 372 U.S. at 731-32.
139. 381 U.S. 479, 481-82 (1965) ("some arguments suggest that Lochner ... should be

our guide. But we decline that invitation.
140. Id. at 483-485.
141. See Hafen, The Constitutional Status of Marriage, Kinship, and Sexual Privacy -

Balancing the Individual and Social Interests, 81 MIcH. L. REv. 463, 491-92 (1983) [hereinafter
Hafen].

142. 262 U.S. 390 (1923).
143. 268 U.S. 510 (1925).
144. G. GUNTE R, CoNsTrTUToNAL LAw 502 (1985) [hereinafter GUNTHER].
145. ROTUNDA, supra note 133, § 15.7 at 80. Whether the due process clause does or does

not contain any substantive rights, or if arguendo, it does, which rights are therein provided
is itself in large part the debate concerning the legitimacy of substantive due process. Devel-
opments, supra note 134, at 1168-69, 1170-77. Two main theories of constitutional interpretation
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indicated that, despite their abandonment of the strict scrutiny of
economic regulations, they might still protect certain rights under a
natural law-substantive due process scheme. 147 This qualification was
acted upon in Skinner v. Oklahoma14

1 and Poe v. Ullman. 49

Skinner was a forerunner of the cases in which the Court would
find a protected fundamental right, although the specific constitu-
tional basis for the right was not clearly specified in this opinion.

dominate this discourse, "interpretivism" and "non-interpretivism". Compare Grey, Do We
Have An Unwritten Constitution?, 27 STAN. L. REV. 703 (1975) and M. PERRY, THE CoNsrs-
TUTION, Timt COURTS AND HUMAN RIGHTS (1982) [hereinafter PERRY] (non-interpretivist view)
with R. BERGER, GOVERNMENT BY JUDICIARY (1977) and BORK, Neutral Principles and Some
First Amendment Problems, 47 IND. L.J. 1 (1971) and Monaghan, Our Perfect Constitution,
56 N.Y.U. L. REV. 353 (1981) (interpretivist view); see also J. H. ELY, DEMOCRACY AND

DISTRUST 181 (1980) (modified non-interpretivist view). Interpretivists generally espouse the
view that judges should confine constitutional decisions to protecting the rights expressly stated
in the text of the Constitution, or at least those that are strongly referable from the text. See
Linde, Judges, Critics, and the Realist Tradition, 82 YALE L. J. 227, 254-55 (1972). Theorists
holding the non-interpretivist outlook see the jurist's role as not one restricted to protection
of only express values or the historical understandings of a constitutional provision by the
Framers. PERRY, supra. The remainder of this article will proceed assuming for the sake of
discussion the validity of the meta-theory of interpretation which is most prevalent in the
following cases, the approach by which the Court protects values not explicit in the constitu-
tional text if they are found to be fundamental. Most often, the values are held to be
fundamental if they can be shown to have a basis in tradition, and are of a value essential to
individual liberty in our society. ROTUNDA supra note 133, § 15.7 at 79; Developments, supra
note 134, at 1177. This analysis is in truth a modern vehicle for the theory advanced by
Justice Chase in Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798). Justice Chase advocated a non-
interpretivist position, allowing the justices to leave the textual provisions if not to do so
contravened their concept of "natural law". Premised on either the consent of the social
compact or a theory of divine right, natural law places limits on the restrictions on individual
liberty that government may impose. The United States Constitution truly has limitations of
language which make it difficult to resolve some questions upon which it is wholly silent, but
to allow judges acting without the guidelines of a -fixed point of reference to supply the
boundaries beyond which a government is not to tread, invites those judges to inject personal
values which may or may not accord with the will of the majority. The democratic process,
operating from a base of limited powers and kept in rein by a system of checks and balances,
is disparaged by a court which substitutes its views for those of the representative branch,
where those views represent the judges' arbitrarily chosen personal predilections. Rotunda,
supra note 133, § 15.7 at 79; Calder v. Bull, 3 U.S. (3 Dall.) 386, 386-88 (1798); WHITEHEAD,
THE SECOND AMERICAN REVOLUTION 118-19 (1985).

146. 304 U.S. 144 (1938).
147. Id. at 152-53 n.4. The inauspicious vehicle of a footnote did not disguise the potential

ramifications of the comment. See Lusky, Footnote Redux: A Carolene Products Reminiscence,
82 COLUM. L. REV. 1093 (1982) (noting the tremendous amount of commentary the footnote
has prompted).

148. 316 U.S. 535 (1942).
149. 367 U.S. 497 (1961).
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The case struck down, in form by equal protection, but in analysis
by substantive due process, 150 an Oklahoma statute which required
sterilization for certain categories of repeat felons, but not for other
classes of criminals. 5 ' Justice Douglas' opinion recognized the fun-
damental importance of marriage and procreation to the very survival
of society.5 2 The Court went on to prohibit sterilization under the
statute, not because sterilization was inherently outside the state's
police power,' but because it was being used in a discriminatory
manner. 1

4

The cases citing Skinner for the proposition of an unqualified
right to procreate'55 misconstrue the boundaries of that right. 56

Skinner addressed state action which permanently removes the ability
of the individual to cause conception, citing the interest of the
individual in continued potential fertility within the marriage con-
text.17 The right to maintain one's bodily integrity and reproductive
capacity is a separate concept from a proposed entitlement to produce
a child. A liberty to remain fertile does not mandate an uninhibited
right to engage in conduct which will ultimately yield possession of
a child. Skinner is not the only case which purports to yield this
right, it is but the first of the line.

Justice Harlan, in dissent, first proposed the right of privacy in
Poe v. Ullman,' in the language in which it was later adopted. The

150. GUtHTR, supra note 144, at 503.
151. 316 U.S. at 536-37.
152. Id. at 541.
153. Id. (The court expressly did not reject the police power of the state, but did subject

it to strict scrutiny, due to the importance of the interest at stake).
154. Id. at 542-43.
155. Zablocki v. Redhail, 434 U.S. 374, 383-86 (1978); Carey v. Population Servs. Int'l,

431 U.S. 678, 684-85 (1977); Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639-40 (1974);
Roe v. Wade, 410 U.S. 113, 152-53 (1973).

156. Smith & Iraola, Sexuality, Privacy and The New Biology, 67 MARQ. L. REv. 263,
281 (1984) [hereinafter Smith]; Hafen, supra note 141, at 531; Comment, Artificial Human
Reproduction: Legal Problems Presented By The Test Tube Baby, 28 EMORY L.J. 1045, 1056
(1979).

157. See 316 U.S. at 541; Poe v. Gerstein, 517 F.2d 787, 797 (5th Cir. 1975), aff'd sub
nom. Gerstein v. Coe, 428 U.S. 901 (1976) (Skinner protects "procreative potential from state
infringement"); see Hafen, supra note 141, at 531. Marriage is "the only relationship in which
the State . . . allows sexual relations to take place." Zablocki v. Redhail, 434 U.S. 374, 386
(1978). Justice Harlan had earlier addressed the same concept in Poe v. Ullman, 367 U.S.
497, 546 (1961) (Harlan, J., dissenting) (discussing laws which regulate "when the sexual
powers may be used"-during marriage).

158. 367 U.S. 497, 522 (Harlan, J., dissenting).
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Court's majority dismissed the case without reaching the merits,
holding that the challenge to statutes prohibiting the use of contra-
ceptives did not present a justiciable controversy. 5 9 Justice Harlan's
dissent saw the statute and the threat of its enforcement to be a
burden on the plaintiff's rights.160 Reaching the merits of the plain-
tiffs' claim, Justice Harlan found the application of such a law to
married persons would violate due process because it invaded marital
privacy, intruding upon "the most intimate concerns of an indivi-
dual's personal life.' ' 161 The principles which Justice Harlan believed
controlled this issue came to be effectively the majority view in five
years, in Griswold v. Connecticut. 62

The same anti-contraception statutes which the Court upheld in
Poe were later held invalid in Griswold, which presented an actual
prosecution under the law, an element missing in Poe.163 Justice
Douglas' majority opinion found the statute to have unconstitution-
ally restricted the right of privacy for married couples, although his
attempt to place this new "right" in a specific constitutional provision
proved a difficult task;'6 and for good reason. Douglas' quest among
the penumbras, peripheries and emanations of the Bill of Rights and
other constitutional protections for a resting place for the new liberty
was severely hampered by the disavowal of Lochner. 65 Without the
natural law-substantive due process framework, Douglas was forced
to seek a concrete textual basis for the "right".

The "zone of privacy" announced in Griswold which protected
the right to use contraceptives was subsumed within the right of
marital privacy.'6 This liberty of choice with respect to such an
intimate decision made between married couples is a corollary to the
rights protected in Meyer and Pierce-the right to make decisions
concerning family relationships. The justices were not espousing a
limitless autonomy in this area. Such liberties were centered upon
the traditionally favored status of marriage and kinship relationships.

159. Id. at 507-09.
160. Id. at 522-23 (Harlan J., dissenting).
161. Id. at 539.
162. 381 U.S. 479, 484 (1965).
163. Id. at 480.
164. ROTUNDA, supra note 133, § 18.27, at 558; see also Ely., The Wages of Crying Wolf:

A Comment on Roe v. Wade, 82 YALE L. J. 920, 929 n.69 (1973) [hereinafter Ely].
165. ROTUNDA, supra note 133, § 18.27, at 558.
166. Smith, supra note 156, at 282.
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Justice Goldberg's concurrence emphatically stated that their holding
"in no way interferes with a state's proper regulation of sexual
promiscuity or misconduct."'' 67 This echoed Harlan's Poe dissent
clearly:

The laws regarding marriage which provide both when the sexual
powers may be used and the legal and societal context in which
children are born and brought up, as well as law forbidding
adultery, fornication, and homosexual practices ... [confine]
sexuality to lawful marriage, [and] form a pattern so deeply
pressed into the substance of our social life that any constitutional
doctrine in this area must build upon that basis.168

The privacy right as promulgated in Griswold was not a broad,
general right of absolute autonomy but was a recognition of the need
to protect the "sacred precincts of marital bedrooms"'' 69 against a
statute which would "achieve its goals by means having a maximum
destructive impact upon that relationship [of marriage]."' 70 Justice
Douglas expressly tied the protected privacy to the marriage relation-
ship.' 7' The traditionally protected marital relationship has a special
status based upon both the individual and social interests which it
serves. 172

Up to the time of Eisenstadt v. Baird,'73 procreative capability
and marriage were inextricably linked, but Eisenstadt extended the
Griswold holding on contraceptives to allow their use by unmarried
persons, on equal protection grounds. 74 In a strained opinion, Justice
Brennan purported to apply equal protection analysis to invalidate

167. 381 U.S. at 498-99 (Goldberg, J., concurring).-
168. 367 U.S. at 546 (Harlan, J., dissenting).
169. 381 U.S. at 485.
170. Id.

171. Id. at 485-86. The Court stated:
Would we allow the police to search the sacred precincts of marital bedrooms for
telltale signs of contraceptives? The very idea is repulsive to the notions of privacy
surrounding the marriage relationship. We deal with a right of privacy older than
the Bill of Rights-older than our political parties, older than our school system.
Marriage is a coming together for better or for worse, hopefully enduring, and
intimate to the degree of being sacred. It is an association that promotes a way of
life, not causes; a harmony in living, not political faiths; a bilateral loyalty, not
commercial or social projects. Yet it is an association for as noble a purpose as any
involved in our prior decisions.

Id.
172. See generally Hafen, supra note 141.
173. 405 U.S. 438 (1972).

174. Smith, supra note 156, at 282.
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the discrimination which would allow the distribution of contracep-
tives to married persons but not to unmarried persons. Such an
analysis would generally take a deferential approach, sustaining the
legislative choice if it could be rationally related to a valid public
purpose.'75 Notwithstanding his stated standard of inquiry, Brennan's
analysis refused to find a valid purpose among those offered by
Massachusetts, instead, the "actual" purpose for the statute was
sought. 76 What was unclear was on what basis the court extended
the right at issue to single persons. Was it the associational intimacy
involved in Griswold's protection of the marriage relationship, or
the mere right of access to contraceptives? 77 Brennan seemed, after
rejecting all the alternative justifications for the statute, to find its
purpose to be a ban on the distribution of contraceptives.' 78 This
suggests that invalidating this barrier to access to contraceptives is
the opinion's basis, 179 despite the expansive interpretation which the
case has received by some commentators 80 without any encourage-
ment by a court majority. Eisenstadt does not clearly base its
extensionon a theory of individual autonomy-based privacy rights.
To do so would have led the court into controversial, uncharted
territory, and had Brennan's opinion relied heavily on such a principle
he surely would have lost the vote of Justice Stewart, who had
vigorously objected to the Court's discovery of a right to privacy in
Griswold without reliance on a specific constitutional basis.'.8 In the
Court's six to one decision, three Justices, Stewart, Marshall and
Douglas, joined the majority opinion, with Justice Douglas concur-
ring separately to stress that he found a narrower first amendment

175. 405 U.S. at 447 ("Whether there is some ground of difference that rationally explains
the different treatment accorded married and unmarried persons . . .").

176. Gunther, Forward. In Search of Evolving Doctrine on a Changing Court: A Model
For a Newer Equal Protection, 86 HARv. L. REv. 1, 35 (1972) [hereinafter Newer Equal
Protection].

177. Hafen, supra note 141, at 528; Newer Equal Protection, supra note 176, at 35.
178. 405 U.S. at 452.
179. Hafen, supra note 141 at 529; Newer Equal Protection, supra note 176, at 35.
180. See e.g. Karst, The Freedom of Intimate Association, 89 YALE L.J. 624, 675 (1980);

Wilkinson & White, Constitutional Protection for Personal Lifestyles, 62 CORNELL L. REV.
563, 589 (1977).

181. 381 U.S. at 527-31 (Stewart, J., dissenting). Justice Stewart felt the statute in Griswold
was "an uncommonly silly law", but felt "we are not asked in this case to say whether we
think this law is unwise, or even asinine. We are asked to hold that it violates the United
States Constitution. And that I cannot do." In Eisenstadt, Stewart joined in the majority
opinion, along with Justices Marshall and Douglas.
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ground for invalidating the statute.8 2 Justices White and Blackmun
concurred in the result only, finding no issue present which required
the court to determine the rights of unmarried persons to contracep-
tives. 83 Despite the scholarly attempts to do so, no clear directive
from a majority of the Court8 4 can be found to show that unmarried
persons have, in Eisenstadt, achieved court recognition equal to the
traditionally protected status of married persons. While Griswold,
Eisenstadt and the forthcoming Roe v. Wade establish a fundamental
right to prevent conception or to end a pregnancy after conception,
they do not mandate a finding of an ultrammeled liberty of sexual
or procreative autonomy. Certain state interests will rise to a level
of importance so as to allow regulation of some aspects of human
sexuality and its consequences." 5

Under the aegis of the protected privacy found in Griswold, the
Court proceeded apace to Roe v. Wade,'16 placing in the fourteenth
amendment due process clause a liberty which finds its expression in
a fundamental right of a woman'87 to abort her pregnancy. 88  In
conjunction with the cases which the Court states as precedent for
it extension in Roe, the decision concurrently discussed concepts
which would later form the limiting principle of that freedom.8 9

Roe frequently forms the linchpin for those who would find that
a procreative autonomy has been established which allows for vir-
tually no state regulation or prohibition of activites which are related

182. 405 U.S. at 455.
183. Id. at 460, 464-65.
184. Justice Brennan, and those joining the majority opinion, arguably may have been

asserting the individual autonomy basis for the decision, but given Stewart's Griswold dissent
it would be difficult to see how he would have based Eisenstadt on this principle. Each of
the other justices either expressly denied the case concerned the unmarried individual's auton-
omy (White, Blackmun, and Burger), found other narrower grounds for the decision (Douglas),
or were silent in joining Brennan (only Marshall and arguably Stewart, but see supra note 181
and accompanying text).

185. See infra notes 196-207, 214-22 and accompanying text.
186. 410 U.S. 113 (1973).
187. Or a "mature" minor. See Bellotti v. Baird, 443 U.S. 622 (1977) (unmarried minor

may petition for court approval for an abortion despite parental disapproval).
188. 410 U.S. at 153-54; see Ely, supra note 164, at 935-37, 947 (criticizing Roe for its

self-professed lack of a specific textual base upon which the "right" to an abortion is derived;
"a very bad decision . . . bad because it is bad constitutional law, or rather because it is not
constitutional law and gives almost no sense of an obligation to try to be.").

189. O'Brien, The Itinerant Embryo and the Neo-Nativity Scene: Bifurcating Biological
Maternity, 1987 UTAh L. Rav. 1, 17 (1987) (hereinafter O'Brien].
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to sexuality and procreation. 190 What Roe posits is the right of a
woman to choose to end her pregnancy, but even that right, protected
as a "fundamental value", is repudiated by Roe's own admission
that it is not "an unlimited right to do with one's body as one
pleases."' 191 Governmental regulation of the right to avoid childbirth
must be narrowly tailored to promote the state's compelling interests,
either the health of the mother or the "potential" life of the child,
an interest arising only at "viability.' '

9
92

The Roe court clearly rejects a broad right of individual auton-
omy, and the right established was a negative one only,' 93 entailing
a right to prevent childbirth as a rather convoluted extension of
Griswold's right to prevent conception.194 The negative nature of the
right in Roe is essential to understanding the limiting principle of

190. See, e.g., Procreative Liberty, supra note 31, at 405 n.2, 416.
191. 410 U.S. at 154.
192. Id. at 162-64; see Justice O'Connor's dissent in City of Akron v. Akron Center for

Reproductive Health, Inc., 462 U.S. 416, 452 (1983), challenging Roe and the viability standard,
she stated:

[N]either sound constitutional theory nor our need to decide cases based on the
application of neutral principles can accomodate an analytical framework that varies
according to the 'stages' of pregnancy, where those stages, and their concomitant
standards of review, differ according to the level of medical technology available
when a particular challenge to state regulation occurs.

462 U.S. at 452 (O'Connor, J., dissenting).
193. Thornburgh v. American Coll. of Obst. & Gyn., 476 U.S. 747, 797 (White, J.,

dissenting).
194. Hafen, supra note 141, at 532-33, 533 n.341.

The arguably countervailing interest of the fetus in an abortion case poses an obstacle
to a negative decision about childbearing not present in the case of contraception.
Indeed the Roe Court could logically have concluded that the state interest in
protecting the unborn was strong enough to override a pregnant woman's right of
privacy, without seriously challenging the parental and other family rights established
in the line of cases stretching from Meyer v. Nebraska to Eisenstadt. Heymann &
Barzelay, The Forest and the Trees: Roe v. Wade and its Critics, 53 B.U.L. REv.
765, 772 (1973). In a sense a pregnant woman and an unborn child each has her
own kind of claim on the interests of life and liberty in the fourteenth amendment's
due process clause. The proposition that a pregnant woman may unilaterally deter-
mine the fate of an unborn child is no easier to defend than the proposition that a
state may unilaterally require a pregnant woman to carry an unborn child to its
birth, especially when doing so poses no serious risk to her. How the matter is
determined is entirely on the choice one makes, a priori, about the nature of an
unborn child. Given the Court's implicit assumption that a fetus is not close enough
to being either 'life' or a 'person' to warrant its own constitutional protection, Roe
is consistent with the Constitutional interest in advancing the private sanctity of
childbearing decisions. Without that assumption, Roe must simply be rejected.

Id.
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Roe and the later cases. The Court's view of protected privacy is
circumscribed to issues which are "at the very heart of [the] cluster
of constitutionally protected choices" involved in "marriage", "fam-
ily relationships" and "childrearing." 19 Carey v. Population Services
International,196 the case containing this language characterizing Roe,
illustrates the limitation. The justices struck down a New York statute
prohibiting the sale of contraceptives to persons under the age of
sixteen, based on the right of privacy as developed in Roe and
Griswold. This privacy right which invalidated this particular statute
still required consideration of the state interests and social interests
to be served, protection of teenagers from venereal disease, and
unwanted pregnancies. 19 The Court did not grant minors an unlimited
right of procreative autonomy. Conversely, several of the justices
expressly rejected that view, 19s conceding that a valid state interest
would be to encourage abstinence from premarital sex. This statute
failed to achieve such a goal but the ability of a state to regulate
sexual conduct outside of marriage is an established power. l 9

The negative character of the protected privacy in the abortion-
contraception cases is also illustrated by the abortion funding cases.
Soon after Roe, the court in Maher v. Roe2°° and then Harris v.
McRae20 ' held that the Constitution does not compel government to
finance even medically necessary abortions. Confusion arose among
the commentators 2 2 due to the apparent conflict between the "fun-
damental" nature attributed to the woman's right to choose an

195. Carey v. Population Services Int'l, 431 U.S. 678, 685 (1977).
196. Id.
197. Id. at 714-15 (Stevens, J., concurring in part).
198. See, e.g., id. at 703 (White, J., concurring); 431 U.S. at 713 (Stevens, J. concurring);

id. at 705 (Powell, J., concurring). As to Part IV of Carey in which Brennan discussed the
minor's right to procreative privacy, only three other justices joined his opinion, Stewart,
Marshall and Blackmun. Id. at 691 n.12.

199. Id. at 718 n.2 (Rehnquist, J., dissenting); id. at 705 (Powell, J., concurring in part)
("Neither our precedents nor sound principles of constitutional analysis require state legislation
to meet the 'compelling state interest' standard whenever it implicates sexual freedom").

200. 432 U.S. 464 (1977).
201. 448 U.S. 297 (1980).
202. This is expressed mostly by severe criticisms of the two decisions. See, e.g., L. TRIE,

AMRIcAN CONSTITUTIONAL LAW 1346-47 (1988); Perry, The Abortion Funding Cases: A
Comment on the Supreme Court's Role in American Government, 66 GEO. L.J. 1191 (1978).
But see Fahy, The Abortion Funding Cases: A Response to Professor Perry, 67 GEO. L.J.
1205 (1979); Hardy, Privacy and Public Funding: Maher v. Roe as the Interaction of Roe v.
Wade and Dandridge v. Williams, 18 ARIz. L. Rv. 903 (1976).
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abortion and the Maher Court emphasis on the woman's "deci-
sion"-implicitly holding that the right to make this decision is not
an entitlement to the means to implement it.203 Clarifying this dis-
tinction in McRae, the Court used "entitlement" language, 2

0
4 which

is better understood as a positive/negative rights analysis. 25 Roe is
therein construed as a strictly negative right-the protected conduct
is wholly immunized from state impingement and government must
not actively restrain the exercise of the protected liberty. 206 This
stands in contradistinction to a "positive" right which would require
government to provide or facilitate for the protected activity, that
is, abortions would have to be provided for those women who desired
but could not afford one. 207 Under this analysis, government action
which does not affirmatively cause the restriction on the individual's
liberty will not be subject to a strict-scrutiny standard.

In this context, it becomes plain the confusion that the Court's
choice of terminology in these cases has engendered. 20 8 By use of the
language "individual privacy" in several cases, the Court has misled
some to focus on only individual interests, when the results of the
cases show an implicit examination and weighing of social interests
of a broader scope and the individual interests. 2

0
9 If in fact the right

of privacy was based on individual autonomy, then its logical exten-
sion would demand protection of activity in contexts which are the
functional equivalent of those areas such as those chosen for protec-
tion previously by the Court, such as marriage and family relation-
ships .210

In a diverse group of cases ranging from the rights of foster
parents to the constitutionality of sodomy laws, 211 the Court has

203. Appleton, Beyond the Limits of Reproductive Choice: the Contributions of the
Abortion - Funding Cases to Fundamental - Rights Analysis and to the Welfare - Rights
Thesis, 81 COLUM. L. REV. 721, 730 (1981) [hereinafter Appleton].

204. 448 U.S. at 313, 316, 318.
205. Appleton, supra note 203, at 734 n.99 and accompanying text.
206. Id. at 735 (citing C. FRED, RIGHT AND WRONG 110-14, 132-34 (1978)).
207. Id. at 735-36,
208. Hafen, supra note 141, at 524-27.
209. See generally Hafen, supra note 141.
210. See e.g. Eichbaum, Towards An Autonomy - Based Theory of Constitutional Privacy:

Beyond The Ideology of Familial Privacy, 14 HARV. C.R.-C.L. L. REv. 361, 372-73 (1979)
(examining the tension between the two asserted bases for privacy rights and the Court's
"failure" to clearly base the right on the autonomy of the individual). The "failure" of the
court to so define the basis of the liberty has been its refusal to do so.

211. See generally Hafen, supra note 141.
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consistently and flatly refused to adopt this functional equivalency
test to afford a protected status to interests asserted as deserving of
such protection. The justices have intuitively if not expressly adopted
the touchstones of traditional marriage and kinship as a basis for
constitutional adjudication of fundamental rights in the family-related
decisions, consistent with the policies which have given rise to the
special legal status of marriage, kinship and childrearing. 212 Some
hard cases have limited these underlying policies,213 but even those
cases have done so in a manner which has not extended protection
to so-called alternative lifestyles.

The latest statement by the Court in this area, Bowers v.
Hardwick,214 presents a mini-summary of the Court's analysis in
protected privacy cases. Justice White's majority opinion refused to
extend protected privacy rights to invalidate Georgia's criminal sod-
omy statute. 215 White, writing for the majority, rejected the allegation
that the so-called privacy cases conferred any fundamental individual
right to engage in sodomy. 216 The Court's analysis expressly stated
that "any claim that these cases nevertheless stand for the proposition
that any kind of private sexual conduct between consenting adults is
constitutionally insulated from state proscription is unsupportable." '2 7

212. Id.
213. Hafen, supra note 141, at 471. Even the abortion and contraception cases involving

unmarried persons or minors center upon issues of childrearing. One commentator analyzes
the cases as:

... dedicated to the cause of social stability through the reinforcement of traditional
institutions and have nothing to do with the sexual liberation of the individual. The
contraception and abortion cases are simply family planning cases. They present two
standard conservative views: that social stability is threatened by unwanted pregnancy,
with their accompanying fragile marriages, single-parent families, irresponsible youth-
ful parents, and abandoned or neglected children.

Grey, Eros, Civilization and the Burger Court, 43 LAW & CONTEMP. PROBS. 83 (Summer 1980)
[hereinafter Grey]. These cases, at the least, show the common restraint that the Court has
exercised in refusing to give protected legal status to altogether untraditional relationships. It
is not the author's opinion that abortion is a "conservative" means of family planning, or
that it should be any form of family planning. Nor is it my purpose to in any way approve
of either the results or the jurisprudential philosophy of the abortion cases. The result of the
justices' arbitrary choice to favor a woman's "freedom" of sexual autonomy over the child's
right to continued life is "basically illegitimate." Thornburgh v. American College of Obste-
tricians & Gynecologists, 476 U.S. 747, 814 (1986) (White, J., dissenting).

214. 478 U.S. 185 (1986).
215. Id. at__, 106 S. Ct. at 2843, 92 L. Ed. 2d at 145.

216. Id. at__, 106 S. Ct. at 2843, 92 L. Ed. 2d at 145.
217. Id. at , 106 S. Ct. at 2844, 92 L. Ed. 2d at 146.
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Distinguishing this case from the line of precedent, Justice White
invoked the two principles which the Court has used to attempt to
identify the nature of the rights which are without an express textual
basis but which have nonetheless qualified for "heightened judicial
protection" 2 '- liberties which are "implicit in the concept of ordered
liberty ' 219 or are "deeply rooted in this nation's history and tradi-
tion. "220 The citation to the latter test discussed in Moore v. East
Cleveland221 joined with Justice White's characterization of the cases
from Meyer to Carey, show the limitation present in the protected
privacy cases-that of a "connection [to] family, marriage or pro-
creation. ' 222 An examination of Moore, compared with Village of
Belle Terre v. Boraas,223 illustrates the required nexus.

Belle Terre had upheld an ordinance which prevented unrelated
persons from sharing a house in a residential area of Long Island. 224

Three college students, none related by blood or marriage, challenged
the ordinance in part on the basis that it impermissibly interfered
with their right to privacy. 225 The Court found the restriction did not
involve the petitioner's privacy rights nor any other fundamental
value, despite an implicit allegation that the students constituted the
functional equivalent of a "family, ' 226 a classification which does
receive specially protected status. Without the marriage-family affil-

218. Id. at -, 106 S. Ct. at 2844, 92 L. Ed. 2d at 146.
219. Id. at , 106 S. Ct. at 2844, 92 L. Ed. 2d at 146 (citing Palko v. Connecticut,

302 U.S. 319, 325 (1937)).
220. Id. at , 106 S. Ct. at 2844, 92 L. Ed. 2d at 146 (citing Moore v. East Cleveland,

431 U.S. 494, 503 (1977) (opinion of Powell, J.)).
221. 431 U.S. 494, 503 (1977).
222. 478 U.S. at , 106 S. Ct. at 2844, 92 L. Ed. 2d at 146.
223. 416 U.S. 1 (1974).
224. Id. at 2.
225. Id. at 7. The student's landlord also joined the challenge. Id. at 3.
226. Id. at 8-9. The statute permitted two unmarried persons who constituted a "single

housekeeping unit" (by living and cooking together) to be a "family" for purposes of
classification. Id. at 2. The majority in Belle Terre had no comment on whether this could be
a family for constitutional purposes. However, in Hollepsbaugh v. Carnegie Free Library, 578
F.2d 1374 (3d Cir. 1978), cert. denied, 439 U.S. 1052 (1978), two public library employees,
discharged for openly living together after the then-married man had fathered a child by the
woman, were refused a Court review of their termination, which was alleged by Justice
Marshall's dissent from the denial of certiorari to be a violation of their privacy. Id. Since
their relationship "closely resemble[d] the other aspects of personal privacy to which we have
extended constitutional protection," Justice Marshall's lonely dissent would evidently view this
arrangement as a "family". See id. at 1052, 1056.
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iation, the relationship of these individuals did not justify the strict
scrutiny which "fundamental values" will prompt.

Three years later the court considered the restrictions of another
zoning ordinance in Moore v. East Cleveland.221 The definition of a
"family" in the ordinance restricting occupancy of a dwelling to a
single family was limited such that it did not permit Mrs. Moore to
live with her son and two grandsons. 228 Justice Powell, writing for a
plurality, explicitly used a substantive due process analysis to inval-
idate the city ordinance. 229 The "intrusive regulation of the family"
was subject to heightened judicial scrutiny and was found to lack
any effect in achieving the purported goals of the ordinance. 20 Unlike
the plaintiffs in Belle Terre, here were members of an actual family,
all related by blood. Justice Powell's articulation of the reasons why
certain values are protected as "fundamental" referred to the line
of family relationship decisions from Meyer through Roe,231 and to
Justice Harlan's explanation of the Court's role under the fourteenth
amendment due process clause. 232 Powell recognized the "treacher-
ousness" of the substantive due process line of precedents, based as
they were on no demonstrable textual provision, but felt the limits
of the substantive protection was in fact provided by the "basic
values that underlie our society ' 233 such as "the sanctity of the
family. . . . deeply rooted in this nation's history and tradition. 2 3 4

While no distinct bright line is laid down in Moore, in view of Belle

227. 431 U.S. 494 (1977).
228. Mrs. Moore lived with one of her sons and two grandsons. The grandsons were

cousins rather than brothers. It was a disputed question whether the father of the second
grandson also lived in the home. The family members came to live together after the death
of one of the young boys' mother. Id. at 496-97.

229. Id. at 503-06.
230. Id. at 499-500. The city's stated purpose for the ordinance was to alleviate overcrowd-

ing, traffic, and parking congestion and overtaxing of the East Cleveland school system. Id.
Although the evidence in the record did not support such an allegation, Justice Brennan's
concurrence hinted at the possibility of a discriminatory purpose behind the ordinance. Id. at
509-10. East Cleveland was a predominately black community, however the ordinance was
potentially aimed by a middle class, socioeconomically upwardly mobile black population
against other family arrangements characteristically more common in ghetto areas-matriarch-
ical extended families such as Mrs. Moore's. Burt, The Constitution of the Family, 1979 Sup.
CT. REv. 329, 388-89.

231. 431 U.S. at 499-501.
232. Id. at 501 (citing Poe v. Ullman, 367 U.S. at 542-43 (Harlan, J., dissenting)).
233. 431 U.S. at 503 (quoting Griswold, 381 U.S. at 501 (Harlan, J., concurring)).
234. 431 U.S. at 503.
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Terre and the collateral support of Hollenbaugh, the holdings of the
court do draw a line between family and non-traditional associations
of individuals.

235

The non-traditional association present in Bowers was obviously
not within the traditional marriage and family relationships limitation
of the substantive due process protected privacy. The majority opin-
ion, consistent with its repeated refusal to extend "fundamental
rights" protection under the fourteenth amendment to include "al-
ternative" lifestyle choices, chose the path of judicial restraint. By
supporting the legislative choice to enforce such statutes on the basis
of a moral choice, the Court repudiates those236 who would see prior
decisions in this area as advocating John Stuart Mill's libertarian
principle of liberty.237 Mill believed governments could only restrict
individual conduct which posed a harm to another, 238 an assertion at
least at odds with criminal prohibitions on the use and possession of
narcotics and other types of contraband. 239

The court repeatedly has based its decisions upon protection of
traditional familial institutions, and where less traditional issues have
also been protected, such as abortion and contraception,2 ° "the
decisions reflect not any Millian glorification of diverse individuality,

235. ROTUNDA, supra note 133, § 18.39, at 596 n.17-18.
236. See, e.g., 478 U.S. at -. , 106 S. Ct. at 2853, 92 L. Ed. 2d at 157-58 (Blackmun,

J., dissenting) ("Nothing in the record before the Court provides any justification for finding
the activity forbidden by [the statute] to be physically dangerous, either to the persons engaged
in it or to others.") See also Grey, supra note 213, at 98. Professor Grey had reviewed, as
of 1980, forty-one law review articles and student notes of which thirty-eight found support
in the Griswold line for the Millian viewpoint on morals legislation, nothwithstanding the
Court's "vigorous abstention from [giving] any support for sexual freedom."

237. J.S. MILL, On Liberty in THREE ESSAYS (1975) [hereinafter MILL]. See Paris Adult
Theatre I v. Slaton, 413 U.S. 49, 60-61, 69 (1973); Comment, Behind the Facade: Understanding
the Potential Extension of the Constitutional Right to Privacy to Homosexual Conduct, 64
WASH. U.L.Q. 1233, 1240-44 (1986).

238. MILL, supra note 237, at 14-15. Mill's "simple principle" is "[Tihat the sole end for
which mankind are warranted, individually or collectively, in interfering with the liberty of
action of any of their number, is self-protection."

239. - U.S. at -, 106 S. Ct. at 2846, 92 L. Ed. 2d at 149.
240. Grey, supra note 213, at 90. Professor Hafen suggests that even the abortion and

contraception cases have familial connotations because the decisions to use such means to
affect childbearing are related to traditional kinship interests or "the earliest manifestation of
the parent-child relationship." It is not the sexual relationship which warrants protection but
the "quality of awful sacredness in the relation between this mother and this child." Hafen,
supra note 141, at 534 (footnote omitted).
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but the stability-centered concerns of moderate conservative family
and population policy."z'

The ill-fated insistence of the commentators that protected pri-
vacy is based on an individual-centered, uninhibitable autonomy, in
the face of the Court's insistence to the contrary exemplifies the
bewilderment engendered by the Court's use of the term "privacy"
as a label for substantive rights. 242 Because conduct occurs in private
does not tell us whether that activity is entitled to preferential legal
treatment, rather it is the nature of the issue involved that fixes the
constitutional status. 243 The freedom from regulation of certain per-
sonal conduct effected by the court in the name of "privacy" is
really a due process "liberty". The ambiguity of the privacy appel-
lation with its historic fourth amendment connotations is clarified if
the liberty terminology is used.244 A personal liberty which is to
remain beyond impermissible state regulation because it is so deeply
ingrained in the tradition of our society2 45 presents the opportunity
for an intelligible, workable analysis by which to identify such
fundamental interests. 246 When the cases have made the effort to
delineate between what would and would not be considered funda-
mental, 2

4
7 they have used the language of individual autonomy to

escape the criticisms which had accompanied the earlier substantive
due process incursions into legislating. 2" "The conventions of con-
stitutional adjudication of course demanded that the decisions be
justified, not on the basis of social stability, but in the language of
individual rights." 249 The justices have since seen fit to abandon their
facade and unabashedly admit that the decisions are based on sub-

241. Grey, supra note 213, at 90.
242. See Hafen, supra note 141, at 526.
243. Id. at 526. Criminal behavior, as well as intimate personal activity occurs behind

closed doors-one, is prohibited, one protected.
244. Id. at 527; Cox, supra note 136, at 324 (Roe claim a liberty deprivation. Id. at 329

(use of "privacy" language misleading).
245. Griswold, 381 U.S. at 493 (quoting Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)).
246. Hafen, supra note 141, at 527.
247. Since Griswold and Roe, the Court's opinions largely assume rather 'than identify

through any analytical rationale, the "rights" at issue. Hafen, supra note 141, at 553-54.
248. Hafen, supra note 141, at 553; see also Cox, supra note 136, at 334 (Roe, and

implicitly the other substantive due process cases which surround it, represent the Court's
lawmaking role).

249. Grey, supra note 213, at 88.
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stantive due process analysis. 2 0 The due process basis of the cases
identifies the interests at stake as due process liberty interests carrying
an established conceptual framework rather than an independent
constituional right of individual privacy to be found among various
ethereal penumbras and (evanescent) emanations. 25 Once the interest
is identified as a due process liberty, the first question to be answered
in determining its degree of judicial protection is what is the nature
of the interest at issue?2 2 The nature53 of the liberty interest, once
clarified, will resolve the question of whether it is to be afforded a
preferred constitutional status, and if the individual liberty interest
has any competing social interests which would necessitate some
compromise on the level of protection which it receives. 2 4 Sound,
principled considerations of what individual liberties will be allowed
within the definitional sanctuary of "fundamental," and thus spe-
cially protected rights, require weighing all the interests, both indi-
vidual and social, which are at stake, lest by the mere framing of
the question in individual interest terms, the issue is answered without
analysis.255

It is critical that this kind of inquiry take place. Individual
interests in the traditional contexts of marriage, family, and chil-
drearing decisions which have formed a limiting principle for the
"privacy" cases do not exist independently of the relationships in
which they occur; these relationships represent other key interests
which must be evaluated to determine the proper place of the
individual-based issues. 2

1
6 The individual interests do not exist in a

vacuum but in a myriad of complex, interrelated concerns, thus:
[wihen the legal system recognizes certain individual rights, it does
so because it has been decided that society as a whole will benefit
by satisfying the individual claims in question; for example, when

250. Moore, 431 U.S. at 501-03; see also Bowers, 478 U.S. at -, 106 S. Ct. at 2844,
2846, 92 L. Ed. 2d at 146, 148 (candid recognition within the opinions of the use of the
substantive due process doctrine).

251. Whalen v. Roe, 429 U.S. 589, 598 n.23 (1977).
252. Hafen, supra note 141, at 527.
253. Smith v. Organization of Foster Families for Equality and Reform, 431 U.S. 816, 841

(to determine if due process requirements apply in the first place, the court looks not to the
"weight" but the nature of the interest).

254. Hafen, supra note 141, at 527.
255. Id.
256. Id. at 469. (citing Pound, Individual Interests in Domestic Relations, 14 MICH. L.

REv. 177 (1916)).
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the legal system guarantees the individual freedom of speech, it
advances society's interest in facilitating social, political and cul-
tural progress. This interest is ...more important then society's
interest in preserving existing institutions. 257

The relationship between first amendment and obscenity law
provides a concise illustration of the proper analysis. 2

1 Obscenity,
despite its appearance as speech, is not protected by the first amend-
ment because it is both offensive and dangerous. 259 The delineation
between obscenity and protected speech has been made due to the
failure of obscenity to serve any redeeming social purpose. Protected
speech enjoys its constitutional status because of the good which it
is perceived to effect, uninhibited public discourse essential to a
democratic society. 260 Obscenity serves only the gratification of the
individual, 261 no other "good" is achieved and society may in fact
suffer by its existence. 262

If privacy were defined only in terms of its individual interests,
that is whether it satisfied the desires of the individual, obscenity
could no longer be prohibited because the gratification which could
not be achieved by speech protection could be protected by such an
interpretation of privacy.263 However, just as obscenity is unprotected
because of its segregation from the social interests free speech is to
promote, so would any definition of privacy on an individual-centered
interest alone be inconsistent with the relationships (in marriage and
familial relationships) which protected privacy was meant to encour-
age and protect. 264

257. Auerbach, Comment, in Is LAw DEAD? 208 (E. Rostow ed. 1971).
258. See Hafen, supra note 141, at 539-41.
259. Comment, Sex Discrimination and the First Amendment: Pornography and Free

Speech, 17 TEX. TECH L. REv. 1577, 1580 (1986); see Miller v. California, 413 U.S. 15, 24
(1973). The test is whether the average person, applying contemporary community standards
would find the work as a whole to appeal to the prurient interest, whether the work depicts
in a patently offensive way sexual conduct and whether the work as a whole lacks serious
literary, artistic, political or scientific value. If the offensiveness of the depiction violates the
state statute, the danger (to community morals) is supplied. The danger of pornography has
also been identified as discrimination against women which may induce even more destructive
conduct, that is, violence against women. See Comment, supra; MacKinnon, Pornography,
Civil Rights, and Speech, 20 HARv. C.R.-C.L. L. REv. 1 (1985).

260. Hafen, supra note 141, at 539.
261. Schauer, Speech and "Speech" - Obscenity and "Obscenity": An Exercise in the

Interpretation of Constitutional Language, 67 GEo. L.J. 899, 922 (1979) (pornography is a
sexual surrogate affording sexual gratification to its consumers).

262. Hafen, supra note 141, at 540.
263. Id.
264. Id. at 558-59.
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Extraordinary constitutional protections attain their special status
because they serve both society and individual interests. 265 Individual
interests arise within the context of the relationships in which indi-
viduals are engaged. The liberty of the individual is Janus-faced,
self-satisfaction is bound up with a concomitant duty and responsi-
bility to society. It is this link between what may be countervailing
interests which is represented by "status." The status of an individual
in the eyes of the law did and still in large part does depend on that
network of relationships to which he is connected. 266 The complex
of marriage and familial relationships and their tradition of extraor-
dinary judicial protection are a remaining example of law derived
from status and not contract, the free agreement of autonomous
individuals acting in self-interest. 267 The Supreme Court decisions
discussed show the justices to be maintaining the liberty-duty link
derived from status considerations at least intuitively, if not expressly,
as they have formulated the infrastructure of the "privacy" cases.
The procreative autonomy of individuals is not "an unlimited right
to do with one's body as one pleases", 26 but is restrained by
indivisible responsibilities to the child whose existence is at stake,
and to society collectively.

V. THE FORGOTTEN ONES BECOME THE HOLLOW MEN

The articulation of the parameters of procreative privacy have
been accompanied by concomitant constraints retained therein. The
right has been limited to expression within private and traditionally
recognized relationships, not based on an absolutely autonomous
right to act in whatsoever manner one chooses. 269 The right to
procreate is linked to a fundamental right afforded such status by
its connection to family, marriage and traditional associations. 270 The
right is not independent of the relationship with which it is associated.
When the proponents of surrogate agreements shelter the couple's

265. Id.
266. Id. at 569 (citing H. MAINE, ANCIENT LAW 163-65 (1st Am. ed. 1861) [hereinafter

MAINE]).

267. MAINE, supra note 266, at 163.
268. Roe v. Wade, 410 U.S. at 154.
269. Bowers, 478 U.S. at __ , 106 S. Ct. at 2844, 92 L. Ed. 2d at 146; Smith, supra

note 156, at 289.
270. See supra notes 141-72 and accompanying text.
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right to procreate under a fundamental right-strict scrutiny analysis,
it begs the question of whether in fact the arrangement is private or
is one of the rights "implicit in the concept of ordered liberty", 27'
or "deeply rooted in this nation's history and tradition. ' 272 When
the couple leaves the intimacy of their private, protected relationship,
the issue is no longer properly within the scope of autonomy,
traditional or other criteria upon which fundamental rights are based.273

That which had been sheltered within the innermost details of the
marital relationship has been made the subject of a classified adver-
tisement. The protected interests of procreative privacy have always
involved the free choice of two, or perhaps one, but with the addition
of a third party who becomes most intimately involved, the "privacy"
"acquires a bloated, oddly communal silhouette. ' 274 The association
of unrelated individuals, even those attempting to form a non-
traditional "family" have not justified fundamental right protec-
tions .275

The courts dealing with surrogacy arrangements thus far have
either only tangentially addressed the constitutional status of the
agreements276 or have egregiously misconstrued constitutional privacy
doctrine, with sometimes only superficial analysis. Only two cases
reported have addressed the constitutional questions raised, and only
one has met the issue unswervingly, if circuitously. Both cases serve
as forums which raise the objectionable aspects of surrogate agree-
ments and illustrate the reasons why they should be legislatively
prohibited.

The first of these cases concerned the Kentucky Attorney Ge-
neral's challenge to the surrogate brokering activity of Surrogate

271. Palko v. Connecticut, 302 U.S. 319, 325 (1937).
272. Moore v. East Cleveland, 431 U.S. 494, 503 (1977).
273. O'Brien, supra note 189, at 20. See Lovisi v. Slayton, 539 F.2d 349 (4th Cir.), cert.

denied, 429 U.S. 977 (1976) (married couple's conviction for sodomy upheld because their
right to privacy did not extend to protect the conduct when a third party was invited to
participate).

274. O'Brien, supra note 189, at 20.
275. See Village of Belle Terre v. Boraas, 416 U.S. 1 (1974) (upholding a zoning ordinance

prohibiting three or more unrelated persons from living together); cf. Moore v. East Cleveland,
431 U.S. 494 (1977) (plurality opinion) (invalidating a similar ordinance which would have
had the effect of prohibiting members of a traditional family from living together).

276. See Doe v. Kelley, 106 Mich. App. 169, 307 N.W.2d 438 (1981), cert. denied, 459
U.S. 1183 (1983); see also supra notes 77-82 and accompanying text. Doe decided that surrogate
arrangements for pay would violate the state baby-selling statute, but did not pass on the
illegality or legality of such arrangements if no compensation for the surrogate were involved.
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Parenting Associates, Inc. in that state. 277 The challenge claimed that
the surrogacy clinic was violating the state baby-selling statute by
acting as an intermediary for financial gain.2 78 The Kentucky Supreme
Court held that the surrogacy procedure did not violate the prohi-
bition of selling babies, concluding that there were "fundamental
differences" between the two activities. 279

The court's "fundamental difference" was its identification of
the purpose of the baby-selling prohibition. The law was "intended
to keep baby brokers from overwhelming an expectant mother ...
with financial inducements to part with the child." 20 The two dis-
tinguishing features of surrogacy which kept it from violating the
law were that the agreements were made pre-conception and the
court's incredible determination that the primary consideration of
the agreement was not that the surrogate avoid the potential problems
of childbirth but that the infertile couple be "assisted" in obtaining
a child.

The court's first premise fails to consider the lure of financial
gain which is truly the sine qua non of these arrangements for the
typical surrogate. 28 l Whether the money is offered for a child already
born, about to be born, or to be born in consideration of the fee,
it is not difficult to envision unscrupulous brokers exploiting the
poverty of some to convince them to market their reproductive
capabilities for an amount which would easily exceed their yearly
annual income. 2 Although the surrogate is not in the position of
the already-pregnant mother without means to care for her baby, the
financial inducement remains a major issue. The Armstrong dissent
common-sensically saw the truth of this, that but for the money, no
child will be born. 283

277. Surrogate Parenting Assocs., Inc. v. Kentucky ex rel Armstrong, 704 S.W.2d 209 (Ky.
1986).

278. Id. at 210-11. The challenge also claimed violations of the statutory requirements for
voluntary termination of parental rights and for valid parental consent for adoption.

279. Id. at 211. The lower circuit court had reached the same conclusion but was reversed
by the court of appeals. Kentucky ex rel. Armstrong v. Surrogate Parenting Assocs., 11 Fain.
Law Rep. (BNA) 1359 (Ky. Ct. App. 1985).

280. 704 S.W.2d at 211.
281. O'Brien, supra note 189, at 27-31; see supra note 17 and accompanying text (discussing

"typical" surrogate arrangement).
282. Johnson, supra note 12, at 1344 (1987). This raises the question of how many women

would be willing to enter into a surrogate agreement if they were a member of a higher
economic classification.

283. 704 S.W.2d at 214 (Vance, J., dissenting) (the clinic's primary purpose is to locate
"human incubators" willing to sell their parental rights).
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The court, without analysis, implied an equal protection argu-
ment in support of the surrogate arrangements, that is if men can
be sperm donors, allowing fertile wives to conceive by artificial
insemination, the surrogate mothers may be egg and uterus donors.284

This is effectively an extension of the result of the prior argument,
for if surrogates are not selling their child, they are selling a service,
"her willingness to be impregnated and carry a child to term" as
put by another court. 285 This jabberwocky reduces the ordeal or
ecstasy of a woman's nine months of maternity to the equivalent of
a blood or semen donor's momentary involvement in the processes
required to obtain these bodily fluids. The limited degree of a man's
involvement in such a procedure is recognized both legally, by statutes
protecting him from paternity, 28 6 and practically, by the nominal fee
earned for such a donation, which may be twenty or thirty dollars. 287

Compare this with the extensive screening and testing of potential
surrogates, the usually necessarily repeated insemination procedures,
the accompanying risks and traumas of a resulting pregnancy, both
physically and especially psychologically-to liken one to the other
is ludicrous. For disparate treatment of individuals by classification
to violate equal protection the favored class and the disfavored class
must be "similiarly situated. ' 28 8 The roles of men and women in the
reproduction process are not equal, but to complain of this is an
empty challenge. A man can produce the biological material for
potential life, but the woman's contribution is greater than the sum
of its parts, she "produces" another human being. The true discrim-
ination against women in this context is to treat them as "ambulatory
system[s] of plumbing," with their value represented by the market-
ability of their uterus. 289

The law has recognized this extreme difference between men and
women and that not "every legislative classification concerning preg-

284. 704 S.W.2d at 212. See this same equal protection argument more explicitly made but
equally unpersuasive in In re Baby M., 217 N.J. Super. 313, 525 A.2d 1128, 1165-66 (N.J.
Super. Ct. Ch. Div. 1987), aff'd in part and rev'd in part, 109 N.J. 396, 537 A.2d 1127
(1988).

285. In re Baby M., 217 N.J. Super. at -, 525 A.2d at 1157.
286. See, e.g., TEX. FAm. CODE ANN. § 12.03(b) (Vernon 1986) (sperm donor not liable

for paternity except if married to the potential mother).
287. O'Brien, supra note 189, at 28.
288. RoTuNDA, supra note 133, § 18.2, at 317.
289. O'Brien, supra note 189, at 29.
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nancy is sex-based [discrimination]" 29-"[w]hen men and women are
not in fact similarly situated in the area covered by the legislation
in question, the equal protection clause is not violated." ' 29' The state's
interest in preventing the sale of children, or in protecting the
mothers-to-be from the denigration tied to these "contracts" for the
use of their procreative capabilities is sufficient to counterbalance
the different treatment of men and women in this area arising from
basic undeniable physiological differences.

The public policy issue adroitly sidestepped by the language 292

of the Kentucky court's opinion but not avoided by its result was
expressly decided by the state district court judge in In re Baby M. 293

The notorious case of the Sterns and Mary Beth Whitehead has
epitomized the problems inherent in the surrogacy area; the court's
decision epitomizes the confusion surrounding the law of "privacy."

Judge Harvey R. Sorkow of the Bergen County, New Jersey,
Family Court properly identified the controlling issue in the case-
the best interests of the baby whom both parents wanted. 29 He then
went on to decide two important questions: the constitutionality of
the contracts and their enforceability in view of public policy chal-
lenges. The judge attempted to disclaim their significance by labeling
them "commentary". 295 While the precedential value of a state district
court opinion is limited, the underlying issues are not severable from
the best interests of the child in the surrogacy context and cannot
be so dismissed in importance.

Judge Sorkow's constitutional analysis covers approximately two
pages of his forty-three page opinion, concluding that the woman's
right to act as a surrogate and the infertile couple's "right" to have
children are protected by the due process clause of the fourteenth
amendment. 96 The court begins by identifying the line of cases
beginning with Meyer and continuing through Skinner and Cleveland

290. Geduldig v. Aiello, 417 U.S. 484, 496 n.20 (1974).
291. Caban v. Mohammed, 441 U.S. 380, 398 (1979) (Stewart, J., dissenting).
292. 704 S.W.2d at 1157. Although purportedly deferring to the legislature to resolve public

policy problems with the surrogate contracts, by negative implication the court validated such
agreements by refusing to find them in breach of the child-selling prohibition.

293. 217 N.J. Super. 313, 525 A.2d 1128 (Ch. Div. 1987), aff'd in part and rev'd in part,
109 N.J. 396, 537 A.2d 1127 (1988).

294. Id. at , 525 A.2d at 1132.
295. Id. at , 525 A.2d at 1132.
296. 217 N.J. Super. at -, 525 A.2d at 1128 (the privacy issue "flows into the substantive

due process area").
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Board of Education v. LaFleur297 as representing "family rights" of
freedom of choice in family related matters. 298 The court then missteps
when it begins a separate analysis of "privacy" cases, emphasizing
the individual interests of the abortion and contraception cases as
divorced from any family-marriage-tradition relationships or inter-
ests. 299 The court's expansive reading of these cases, which intimately
tie the individual choice to its effect on the social interests also
involved of protecting family, marriage, and childbearing choices,
rests on this brief fulcrum:

[I]f one has a right to procreate coitally, then one has the right
to reproduce non-coitally. If it is the reproduction that is pro-
tected, then the means of reproduction are also to be protected.
The value and interests underlying the creation of family are the
same by whatever means obtained .... [RIefusal to enforce these
contracts . . . would constitute an unconstitutional interference
with procreative liberty since it would prevent childless couples
from obtaining the means with which to have families. 300

This casual, carousel-style reasoning relies on several "if-then"
answers, but without ever asking the questions.3°0 The privacy cases
require the traditional family-marriage-childrearing nexus; non-coital
reproduction via a surrogate leaves the "private" arena of intimate
family decisions made between husband and wife, or by a woman
deciding if she will become a mother or not, to broadcast that desire
for a child in a newspaper advertisement. This decision to reproduce
non-coitally is not just procuring a missing "factor" for reproduc-
tion, it is hiring a woman's body for nine months and buying the
"product" of that labor. The protection for intimate decisions related
to children does not confer a "right", an entitlement to children,
the right to conduct which may produce a baby is not a guarantee
that a child will result. Does the right to have a child or not include
the right to buy a partner's participation in the reproductive proc-
ess?302 These demands are for recognition of "alternative" family
arrangements, a demand which has been denied by the Supreme

297. 414 U.S. 632 (1973) (mandatory maternity leaves violate due process if they substan-
tially burden a woman's choice in family life decisions).

298. 217 N.J. Super. at __, 525 A.2d at 1164.
299. See supra Part IV.
300. 217 N.J. Super. at , 525 A.2d at 1164 (citing Robertson, Embryos, Families and

Procreative Liberty: the Legal Structure of New Reproduction, 59 CAL. L. REv. 501 (1986)).
301. Johnson, supra note 12, at 1347.
302. Id.
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Court in other areas arguably even more intimate3 3 or less socially
destructive. 3

0
4 The end does not justify the means, a "childless", or

infertile couple may buy a baby to start a family, but the state can
prohibit such a sale. Not every means to the end of implementing
the choice whether to have a child is protected.

The greater error made in the Baby M. opinion is to attempt to
resolve the case by contract principles. To do so contradicts the
court's finding that this is not a commercial transaction for a child,
and it is the consummate affront to the dignity of human life. For
a court to give these kind of contracts legitimacy is to reduce both
mother and child to commodities subject to ordinary free market
principles. 305 What will be the next development, baby futures mar-
kets? Government subsidy for infertile indigents? This is not just
speculative doomsaying, the application of such economic theory has
already been proposed in the adoption context, in both academic
and political circles. 3

06 Judge Sorkow could have avoided his "dicta"
concerning the legality of the contract by resolving the dispute
according to accepted custody decision standards, but instead en-
forced this unethical contract which views men, women and children
as goods subject to the U.C.C.3°7 If this is so, if the child is born
with congenital defects can the buyer reject him or her?3°8 May he

303. See supra notes 214-20 and accompanying text (discussing Bowers).
304. See supra notes 221-35 and accompanying text (discussing Moore and Belle Terre).
305. Johnson, supra note 12, at 1342; O'Brien, supra note 189, at 30-31; Frankel & Miller,

The Inapplicability of Market Theory to Adoptions, 67 B.U.L. Rv. 99, 101 (1987) (using
market-economic principles to analyze adoption processes makes babies into commodities).

306. See Landes & Posner, The Economics of the Baby Shortage, 7 J. LEGAL STunrDs 323
(1978) (the first of four such pieces proposing this concept); Posner, The Regulation of the
Market in Adoptions, 67 B.U.L. Rav. 59 (1987) (the latest of the four pieces). Posner's articles
have prompted extensive commentary both supportive and critical, some of it heated and some
chilling. See, e.g., Forum: Adoption and Market Theory 67 B.U.L. REv. 59-175 (1987). In
the political arena, bills legalizing surrogacy have been considered but defeated. An Alabama
bill prohibiting payments connected with adoptions was defeated. Cohen, supra note 34, at
134 n.141. Note the similarity between Posner's economics and Mill's political theory. Supra
notes 236-39 and accompanying text.

307. Johnson, supra note 12, at 1342.
308. One well publicized "breach" involved such a problem. Alexander Malahoff of Middle

Village, New York contracted with Judy Stiver of Lansing, Michigan. Mrs. Stiver gave birth
to a microcephalic child, neither party wanted the baby. They then had the further bad taste
to extend the commercialization of the tragedy by appearing on the Phil Donahue Show where
it was revealed live that blood tests showed Mr. Stiver to be the father. He had unbeknownst
to Mrs. Stiver fathered such a child by a previous wife. Mr. Malahoff then sued for breach
of the surrogate contract. "Surrogate's Baby Born with Deformities Rejected By All" Los
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sue for breach? The absurdity is self-evident, the barbarity only
slightly less so. The autonomy rights granted in the privacy cases do
not necessitate the freedom to enter such contracts which exact such
a high social cost, Lochner was overruled despite Judge Sorkow's
attempt to resurrect it. 3°9

VI. CONCLUSION

Neither public policy nor constitional theory demands the pro-
tection of contracts whereby two people barter over the existence of
another.3t 0 Such agreements are inherently ethically suspect,3"' and
proper analysis of even the broadest of the liberty-"privacy" cases
involving family-marriage-childrearing does not necessitate their le-
gality. Babies should not be born to be sold. In those cases which
do emphasize the liberty of the individual in such a context, such as
Eisenstadt and Roe, the balance has been struck between the indi-
vidual's interests and the state's.

Introduction of a third interest into the equation results in a
sum to which the privacy formula is inapplicable. This additional
interest is not only that of the surrogate mother, whose welfare is
theoretically protected by her consent, '1 2 but is more importantly that
of the child, and in his or her powerlessness, becomes society's.

This interest of the child is not his right to a family, or to
treatment "in the best interest of the child,"3 '3 but to a life in which
he or she begins existence as a human being with the dignity that is
his or hers by right, be it divine or social, and not as a commodity,
a chattel, the subject of "free market theory' 31 4 or any other influ-
ence which would denigrate his or her value as a human.

The interest of the child, which was the forgotten factor in Roe
v. Wade, defined away by the amorphous "viability" standard," 5

may not be so ignored in the surrogate context, for the child is the

Angeles Times, January 22, 1983, p.1-17; "Man Who Hired Surrogate Did Not Father Ailing
Baby", Los Angeles Herald Examiner, February 3, 1983, p.A-6.

309. 217 N.J. Super. at -, 525 A.2d at 1165.
310. Krimmel, The Case Against Surrogate Parenting, 13 HASTINGS CTR. REP. 35 (1983).
311. Id.
312. Although that consent may be illusory if in fact economic or other coercive pressures

have made her decision less than fully volitional.
313. See supra note 10 and accompanying text.
314. See supra note 306 and accompanying text.
315. Ely, supra note 164, at 924-25.
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focal point both before and after the fact. The child has to be free
of a context which treats humans as a means to an end. 1 6 The
justification for surrogacy agreements might be expressed in the
following syllogism. Surrogacy agreements meet a need, meeting a
need is good, therefore surrogacy agreements are good. The syllog-
ism's fatal flaw is its myopian utilitarianism." 7 Those with greater
foresight make strange partners, including the Roman Catholic church
and the feminist movement, 18 both of whom have seen the adverse
socio-humanitarian effects which these agreements may precipitate.

Technology has outstripped the law in the area of remedying
infertility,31 9 but it does not follow that the availability of the means
legitimizes their use. The liberty to make the decisions in the child-
bearing context must consider the child. No liberty exists without its
corresponding duty. In the last analysis, the ethical dilemmas present
in the surrogacy controversy show the hypocrisy of an end-justifies-
the-means syndrome; there is a hidden cost which will come due.
The duty of those charged with making law includes the responsibility
to foresee its consequences, to protect all society, but especially these
surrogate children, from becoming Eliot's hollow men, ushered into
a world haunted by the spectre of eugenicist-kings*.

Timothy L. White

316. Johnson, supra note 12, at 1344.
317. Id.
318. Rust, Whose Baby Is It?, 73 A.B.A.J. 52, 54 (1987); see also Johnson, supra note

12, at 1343.
319. O'Brien, supra note 189, at 32.

* "There are, in a civilized society, some things that money cannot buy." So stated the
New Jersey Supreme Court in its decision of the appeal of In re Baby M., decided February
3, 1988, as this Comment was in the latter stages of the publication process. The New Jersey
Supreme Court unanimously rejected surrogate mother contracts for pay. The court held the
contracts to be "illegal, perhaps criminal, and potentially degrading to women." State law
and public policy both opposed the enforcement of such arrangements. The constitutional
protections afforded to any "right to procreate" did not warrant protection of the contracts
when the interests of the child were introduced as an additional factor in the equation. The
equal protection argument that the surrogate mother is analogous to a sperm donor was also
rejected for the obvious fiction that it was. In re Baby M., 109 N.J. 396, 537 A.2d 1427
(1988).

19881 1139



S


