
VOTING RIGHTS

by Martha S. Davis*

Though it has not been an intensively active year for voting
rights in the Fifth Circuit, the United States Supreme Court has
issued several opinions which will have far-reaching effects on voting
rights cases.

SECTION 2 CASES

Perhaps the most important Fifth Circuit case of the survey
period is LULAC v. Midland Independent School District' in which
the court applied the reasoning of the United States Supreme Court
in Thornburg v. Gingles to the local situation, with some necessary
expansion.

Gingles is a fractured opinion3 announced by Justice Brennan.
In it, the Court construed amended section 2 of the Voting Rights
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1. 812 F.2d 1494 (5th Cir. Mar. 1987), vacated en banc 829 F.2d 546 (Sept. 1987). The

court reached the same result in both the panel and en banc decisions. For further explanation,
see note 68.

2. - U.S. , 106 S. Ct. 2752, 92 L. Ed. 2d 25 (1986).
3. With respect to parts I (background of the case), II (legislative history of section 2

and the parties' theories of vote dilution), IliA (district court's treatment of racially polarized
or bloc voting), IIIB (degree of bloc voting rising to legal significance under section 2), IVA
(legal significance of isolated success of black candidates), and V (standard of review), Justice
Brennan was joined by White, Marshall, Blackmun, and Stevens, JJ. Part IIIC (type and level
of proof required for a finding of racially polarized voting) did not command a majority
(Justice Brennan was joined by Marshall, Blackmun, and Stevens, JJ.); nor did part IVB
(legal significance of sustained success by black candidates) (Justice Brennan was joined only
by White, J.). Justice White filed a concurring opinion explaining his disagreement with part
IIIC, although it is noted that he found fault with only subpart four of the five subparts of
part IIIC. - U.S. at , 106 S. Ct. at 2783-84, 92 L. Ed. 2d at 67-68. Justice O'Connor,
joined by Chief Justice Burger and by Powell and Rehnquist, JJ., concurred but asserted her
objection to the form of tests created which, she said, resulted in an unacknowledged "creation
of a right to a form of proportional representation" specifically disclaimed by amended section
2. - U.S. at -, 106 S. Ct. at 2785, 92 L. Ed. 2d at 69. Justice Stevens' opinion, joined
by Marshall and Blackmun, JJ., concurs in part and dissents in part, the dissent mainly
grounded on his disagreement with the majority's decision to reverse, without remand, the
lower court's decision regarding vote dilution in House District 23. - U.S. at -, 106
S. Ct. at 2795-96, 92 L. Ed. 2d at 82-84.
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Act.4 The amendment was the congressional response to the Court's
opinion in City of Mobile v. Bolden5 that the proof required to
establish a violation of section 2 or a fourteenth/fifteenth amendment
violation included a showing of intent to discriminate in either
adoption or maintenance of the challenged electoral mechanism. 6

Bolden was also a fractured opinion in which Justice Stewart, joined
by Chief Justice Burger and Justices Powell and Rehnquist, an-
nounced the opinion of the Court; Justice Blackmun concurred in
the result; Justice Stevens concurred; and Justice White dissented.
Justices Brennan and Marshall filed separate dissenting opinions.7

First, section 2 of the Voting Rights Act was construed as having
no different effect than the fifteenth amendment.' The Court also
reiterated its fourteenth/fifteenth amendment jurisprudence9 citing
Washington v. Davis,10 Gomillion v. Lightfoot," and Personnel Ad-
ministrator v. Feeney.1 2 Those cases defined discriminatory purpose
as something "more than intent as volition or intent as awareness
of consequences.''13 Rather, the plaintiff must prove that the gov-
ernmental body acted not in spite of but because of the adverse
effect, that it deliberately chose the particular voting or election
device specifically because it would have the particular adverse effect
on the challenging group. 4 Additionally, the Bolden opinion consid-
ered each item of proof individually, and none of them compelled a
finding of discriminatory intent." Amended section 2 restores the
"totality of the circumstances" review of White v. Regester.'6

The Bolden standards raised nearly insurmountable proof bar-
riers, and Congress' response was surprisingly swift.' 7 The amendment

4. Voting Rights Act of 1965, section 2 as amended, 42 U.S.C. § 1973 (1982).
5. 446 U.S. 55 (1980).
6. See id. at 61-62, 66.
7. The opinion of the Court is at 446 U.S. 58; Justice Blackmun's opinion is at 446

U.S. 80; Justice Stevens' opinion is at 446 U.S. 83; and Justice White's opinion is at 446 U.S.
94. The separate dissenting opinions of Brennan and Marshall, JJ., are at 446 U.S. 103.

8. Id. at 60-61.
9. Id. at 62-63.

10. 426 U.S. 229 (1976).
11. 364 U.S. 339 (1960).
12. 442 U.S. 256 (1979).
13. Id. at 279.
14. Id.; see 446 U.S. at 72-73 n.17.
15. 446 U.S. at 73-75.
16. 412 U.S. 755 (1973).
17. Perhaps this is the wave of the future-when the Warren Court's "gains" in individual
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of section 2 was a substantial revision which clearly provided that a
violation of section 2 did not require any showing of discriminatory
intent but could be proved by a showing of discriminatory effect
only. 8 The legislative history of the amendment established that the
factors which, among others, may constitute a sufficient showing of
(or at least are probative of) a section 2 violation are those applied
in White v. Regester 9 and amplified by the Fifth Circuit in Zimmer
v. McKeithen. 20 These factors include:

1. the extent of any history of official discrimination in the state
or political subdivision that touched the right of the members of
the minority group to register, to vote, or otherwise to participate
in the democratic process;
2. the extent to which voting in the elections of the state or
political subdivision is racially polarized;
3. the extent to which the state or political subdivision has used
unusually large election districts, majority vote requirements, anti-
single shot provisions, 2' or other voting practices or procedures

and civil rights threaten to be undone by the Rehnquist Court, Congress may act to impose
statutorily the more protective view.

18. Section 2 of the Voting Rights Act, as amended, reads as follows:
(a) No voting qualification or prerequisite to voting or standard, practice, or
procedure shall be imposed or applied by any State or political subdivision in a
manner which results in a denial or abridgement of the right of any citizen of the
United States to vote on account of race or color, or in contravention of the
guarantees set forth in section 4(f)(2), as provided in subsection (b).
(b) A violation of subsection (a) is established if, based on the totality of the
circumstances, it is shown that the political processes leading to nomination or
election in the State or political subdivision are not equally open to participation by
members of a class of citizens protected by subsection (a) in that its members have
less opportunity than other members of the electorate to participate in the political
process and to elect representatives of their choice. The extent to which members of
a protected class have been elected to office in the State or political subdivision is
one circumstance which may be considered: Provided, That nothing in this section
establishes a right to have members of a protected class elected in numbers equal to
their proportion in the population.

42 U.S.C. § 1973 (1982).
19. 412 U.S. 755 (1973).
20. 485 F.2d 1297 (5th Cir. 1973), aff'd sub nom. East Carroll Parish School Board v.

Marshall, 424 U.S. 636 (1976) (per curiam).
21. The Court has defined single-shot or bullet voting as follows:

Consider [a] town of 600 whites and 400 blacks with an at-large election to choose
four council members. Each voter is able to cast four votes. Suppose there are eight
white candidates, with the vote of the whites split among them approximately equally,
and one black candidate, with all the blacks voting for him and no one else. The
result is that each white candidate receives about 300 votes [600 whites x 4 votes
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that may enhance the opportunity for discrimination against the
minority group;
4. if there is a candidate slating process, whether the members
of the minority group have been denied access to that process;
5. the extent to which members of the minority group in the
state or political subdivision bear the effects of discrimination in
such areas as education, employment and health, which hinder
their ability to participate effectively in the political process;
6. whether political campaigns have been characterized by overt
or subtle racial appeals;
7. the extent to which members of the minority group have been
elected to public office in the jurisdiction.
Additional factors that in some cases have had probative value as
part of plaintiffs' evidence to establish a violation are:
whether there is a significant lack of responsiveness on the part
of elected officials to the particularized needs of the members of
the minority group.
whether the policy underlying the state or political subdivision's
use of such voting qualification, prerequisite to voting, or stan-
dard, practice or procedure is tenuous. 22

Thus, Congress has established a "results test" which overrules
the intent test of the Court in Bolden2

1 and is designed to restore
the pre-Bolden understanding of proof requirements of a violation.

The Senate Report accompanying the section 2 amendments
"dispositively rejects the position of the plurality in Mobile v.

each divided by 8 candidates = 300 votes per candidate] and the black candidate
receives 400 votes. The black has probably won a seat. This technique is called
single-shot voting. Single-shot voting enables a minority group to win some at-large
seats if it concentrates its vote behind a limited number of candidates and if the
vote of the majority is divided among a number of candidates.

- U.S. at -, 106 S. Ct. at 2760 n.5, 92 L. Ed. 2d at 39 n.5 (quoting the U.S.
CoMMIssIoN ON Cit. RIGHTS, THE VOTING RIGHTs ACT: TEN YEARS AFTER, 206-07 (1975)).

In her concurrence with the judgment, Justice O'Connor defines bullet voting as that
situation in which "voters refrain from casting all their votes to avoid the risk that by voting
for their lower-ranked choices they may give those candidates enough votes to defeat their
higher-ranked choices." -U.S. at - , 106 S. Ct. at 2786, 92 L. Ed. 2d at 70 (O'Connor,
J., concurring).

Note that "anti-single shot provisions" are provisions which disqualify a ballot on which
the voter has cast fewer than the maximum number of votes permitted.

22. - U.S. at , 106 S. Ct. at 2759-60, 92 L. Ed. 2d at 38 (citing S. Rep. No.
417, 97th Cong., 2d Sess. 1, 28-29, reprinted in 1982 U.S. CODE CONG. & ADnN. NEws 177,
206-07).

23. Id. at , 106 S. Ct. at 2759, 92 L. Ed. 2d at 37.
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Bolden' 24 for three reasons: first, it necessitates charging individuals
or entire communities with racism; second, it creates too difficult a
burden of proof for voting rights plaintiffs; and third, it "asks the
wrong question. ' 25 The issue to be resolved is not whether the
lawmakers intended to discriminate, but whether, in fact, protected
groups are not afforded an equal opportunity with others to partic-
ipate in the political process. 26 Thus, the courts must assess not intent
but impact or results. 27

The statutory amendment does not, of course, alter the proof
required for fourteenth/fifteenth amendment violations, which con-
tinue to require a showing of discriminatory purpose. Thus, a diver-
gent jurisprudence will continue between section 2 violations and
fourteenth/fifteenth amendment violations. The difficulty of proof
and the tenor of the Court probably mean that, in the near future,
vote dilution cases will cease to be brought as constitutional chal-
lenges.

Gingles was brought to challenge certain of the new districts
under a legislative redistricting of the North Carolina General Assem-
bly in 1982.28 Black voters challenged one single-member and six
multimember districts on the ground that the plan violated their
rights under the Voting Rights Act by impairing their "ability to
elect representatives of their choice." ' 29 The direct appeal to the
Supreme Court was from the district court's holdings as to five of
the multimember districts.3 0 North Carolina and the United States as
amicus argued: (1) that the lower court used an incorrect standard
in determining the existence, vet non, of racial bloc voting rising to
a level cognizable under section 2; (2) that the lower court incorrectly
defined racially polarized voting and thus erroneously relied on
statistical evidence not probative of polarized voting; (3) that the
lower court did not give sufficient weight to the success of some
black candidates; and (4) that the lower court erred in concluding
that there was a violation of section 2. 3 1

24. Id. at - 106 S. Ct. at 2763, 92 L. Ed. 2d at 42.
25. Id. at , 106 S. Ct. at 2763, 92 L. Ed. 2d at 42-43.
26. Id. at -, 106 S. Ct. at 2763, 92 L. Ed. 2d at 43.
27. See id. at -, 106 S. Ct. at 2763, 92 L. Ed. 2d at 43.
28. Id. at , 106 S. Ct. at 2759 n.3, 92 L. Ed. 2d at 37 n.3.
29. Id. at , 106 S. Ct. at 2758, 92 L. Ed. 2d at 37.
30. Id. at , 106 S. Ct. 2762, 92 L. Ed. 2d at 48. (pursuant to 28 U.S.C. § 1253

(1982)).
31. - U.S. at __, 106 S. Ct. at 2762, 92 L. Ed. 2d at 41.

1988]
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Following a discussion of the legislative history of the section 2
amendments, the Court set out the conditions required to be proved
in order to sustain a multimember district vote dilution challenge -
"a bloc voting majority must usually be able to defeat candidates
supported by a politically cohesive, geographically insular minority
group."13 2 Thus, a challenger must show: (1) difficulty in electing
candidates favored by the minority group; (2) white (or other ma-
jority) bloc voting; (3) a minority group which is "sufficiently large
and geographically compact to constitute a majority in a single-
member district;" (4) political cohesiveness of the minority group;
and (5) defeat of minority favored candidates (regardless of whether
the candidate is a member of the minority group)33 except in unusual
circumstances. 4 This test, as pointed out by Justice O'Connor in her
concurring opinion, appears to put all its emphasis on electing and
none on other opportunities to participate.35 It does, of course, ease
the proof problems considerably. Under this test, almost all elements
are susceptible to direct empirical proof, with the court carrying the
responsibility for comparatively evaluating the data.

A troubling aspect of the Gingles test is the requirement that,
in order to bring a successful dilution action, the minority group
must be large enough, compact enough, and cohesive enough to
constitute a majority in a single-member district. 6 If, indeed, this is
a threshhold requirement, it-leaves unprotected compact and cohesive
minority groups which, with careful districting, could exercise con-
siderable political influence without having sufficient numbers to
form a majority.3 7

The only really difficult proof issue is political cohesiveness,
usually shown by a proof of minority bloc voting. The Court points
out that "there is no simple doctrinal test for the existence of legally
significant racial bloc voting," 3 8 but sets out a list of general principles

32. Id. at , 106 S. Ct. at 2766, 92 L. Ed. 2d at 46 (emphasis in original).
33. See id. at , 106 S. Ct. at 2775-77, 92 L. Ed. 2d at 57-59 (making it clear that

the fact that race of voter and race of candidate is often correlated is not directly pertinent
to a section 2 inquiry).

34. Id. at -, 106 S. Ct. at 2766-67, 92 L. Ed. 2d at 46-47.
35. Id. at , 106 S. Ct. at 2792, 92 L. Ed. 2d at 78 (O'Connor, J., concurring).

36. Id. at _ , 106 S. Ct. at 2766, 92 L. Ed. 2d at 46.
37. Id. at , 106 S. Ct. at 2792, 92 L. Ed. 2d at 78 (O'Connor, J., concurring).
38. Id. at , 106 S. Ct. at 2770, 92 L. Ed. 2d at 51.
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for analyzing evidence of bloc voting.3 9 For example, the Court
points out:

Because loss of political power through vote dilution is
distinct from the mere inability to win a particular election, a
pattern of racial bloc voting that extends over a period of time
is more probative of a claim that a district experiences legally
significant polarization than are the results of a single election.-
The main emphasis of the inquiry into racial polarization or

bloc voting is whether, if there was a significant correlation between
the race of the voter and the choice of candidate, the difference
between selections made by black and white voters was "substantially
significant."' 4  The expert whose opinion the trial court accepted
found such substantial significance "in the sense that the results of
the individual election would have been different depending upon
whether it had been held among only the white voters or only the
black voters." ' 42 The trial court utilized this measure but did not, the
Supreme Court was careful to indicate, "reach its ultimate conclu-
sion" of legally significant racial bloc voting "through mechanical
reliance on this standard. ' 43 Rather, it also considered such matters
as whether, in those elections studied in which a minority candidate
was elected, there were some "special circumstances, such as incum-
bency and lack of opposition, rather than a diminution in usually
severe white bloc voting," to account for the black candidate's
success. 4 The trial court further considered the actual numbers of
whites voting for whites and blacks, blacks voting for blacks and
whites, and how each group ranked the various candidates from
most to least favored. 4' From these considerations, the trial court
determined that "legally significant racial polarization exists in each
district." The Supreme Court concluded that the trial court's ap-

39. Id. at -, 106 S. Ct. at 2769-70, 92 L. Ed. 2d at 50-51. The Court adopted the
trial court's definition of racially polarized or racial bloc voting as existing "where there is 'a
consistent relationship between [the] race of the voter and the way in which the voter votes'
... or . . . where 'black voters and white voters vote differently.' " Id. at -, 106 S. Ct.

at 2768 n.21, 92 L. Ed. 2d at 48 n.21.
40. Id. at - , 106 S. Ct. at 2770, 92 L. Ed. 2d at 51 (citation omitted).
41. Id. at - , 106 S. Ct. at 2768, 92 L. Ed. 2d at 48.
42. Id. at - , 106 S. Ct. at 2768, 92 L. Ed. 2d at 48 (citing Gingles v. Edmisten, 590

F. Supp. 345, 368 (E.D.N.C. 1984)).
43. - U.S. at __, 106 S. Ct. at 2771, 92 L. Ed. 2d at 51-52.
44. Id. at -, 106 S. Ct. at 2768-69, 92 L. Ed. 2d at 49.
45. Id. at -, 106 S. Ct. at 2771-72, 92 L. Ed. 2d at 52-53.
46. Id. at , 106 S. Ct. at 2772, 92 L. Ed. 2d at 53.
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TEXAS TECH LA W REVIEW

proach of testing data from each district for several election years
"satisfactorily addresse[d] each facet of the proper legal standard." 47

While this holding of the Court is quite case-specific, as are all
dilution holdings, it does indicate the manner in which trial courts
are to make their vote dilution determinations; that is, the "searching
practical evaluation of past and present reality '4 8 and the "intensely
local appraisal of the design and impact" 49 of the plan will continue
to be reviewed with deference, as in pre-Bolden cases, so long as the
lower court has supported its holdings with an abundance of facts.
The deference of clear error review 0 is also extended to the "ulti-
mate" factfinding of dilution.5

Part IIIC of Gingles should be quite instructive for future voting
rights parties because it sets out and answers many of the arguments
being asserted in opposition to vote dilution claims.5 2 However,
Justice White did not join this section and thus it did not command
a majority. Note, though, that in his concurring opinion, Justice
White expresses disagreement with only subpart four dealing with
the race of the candidate; he does not specifically disagree with the
remainder of part IIIC though he does not specifically agree with it
either.53 The lack of majority support would indicate some caution.

In part IIIC, the Court addresses the issues of causation in
voting behavior, race of voter, race of candidate, and racial ani-
mosity. The Court states:

For purposes of section 2, the legal concept of racially
polarized voting incorporates neither causation nor intent. It means
simply that the race of voters correlates with the selection of a
certain candidate or candidates; that is, it refers to the situation
where different races (or minority language groups) vote in blocs
for different candidates.54

The reasons people vote as they do, the Court says, is not
relevant to section 2 inquiry; only the correlation between race and

47. Id. at -, 106 S. Ct. at 2772, 92 L. Ed. 2d at 53. The Court pointed out that,
though the trial court has phrased the standard differently, the analysis conformed to the
Supreme Court view. Id. at -, 106 S. Ct. at 2771, 92 L. Ed. 2d at 52.

48. S. Rep. No. 417, 97th Cong., 2d Sess. 1, 30 reprinted in 1982 U.S. CODE CONG. &
ADhnN. NEws 177, 208.

49. Rogers v. Lodge, 458 U.S. 613, 622 (1982).
50. See FED. R. Crv. P. 52(a).
51. - U.S. at , 106 S. Ct. at 2781, 92 L. Ed. 2d at 64.
52. Id. at , 106 S. Ct. at 2772-79, 92 L. Ed. 2d at 53-61.
53. - U.S. -, 106 S. Ct. at 2783-84, 92 L. Ed. 2d at 67-68 (White, J., concurring).
54. Id. at -, 106 S. Ct. at 2773, 92 L. Ed. 2d at 54.
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candidate preference is "crucial to that inquiry."'55 It is the difference
between majority and minority voting, not the reasons for the dif-
ference, which leads to a section 2 violation.5 6 Thus the assertions
of North Carolina and the United States that racial bloc voting must
be related only to race and not be explainable by reference to some
other socioeconomic characteristic were rejected by the Court:

We can find no support in either logic or the legislative
history for the anomalous conclusion to which appellants' position
leads-that Congress intended, on the one hand, that proof that
a minority group is predominately poor, uneducated, and un-
healthy should be considered a factor tending to prove a § 2
violation; but that Congress intended, on the other hand, that
proof that the same socioeconomic characteristics greatly influence
black voters' choice of candidates should destroy these voters'
ability to establish one of the most important elements of a vote
dilution claim. 7

Justice White's concurring opinion takes to task the plurality
holding that the race of the candidate is not relevant to racial bloc
voting analysis,5" perhaps as much because the holding was not
necessary to the decision as for any other reason. 9 While the logic
of Justice Brennan's decision on this point is unassailable, 6

0 it could
lead to some strange results. 6' Racial animosity as a necessary ingre-
dient of racial bloc voting is dismissed as merely a new and expanded
intent test under another guise.62

Gingles also draws another fairly definite line. Where at least a
roughly proportional number of minority-favored candidates are
consistently elected, that in itself seems to conclusively preclude proof
of dilution. 63 Although in Gingles the favored candidates elected in
House District 23 were all members of the minority group, Justice

55. Id. at - , 106 S. Ct. at 2773, 92 L. Ed. 2d at 54.
56. Id. at - , 106 S. Ct. at 2773, 92 L. Ed. 2d at 55.
57. Id. at - , 106 S. Ct. at 2775, 92 L. Ed. 2d at 57.
58. Id. at - , 106 S. Ct. at 2783-84, 92 L. Ed. 2d at 67-68 (White, J., concurring).
59. Id. at , 106 S. Ct. at 2784, 92 L. Ed. 2d at 68.
60. Race, sex, or any other characteristic of the candidate can neither prove nor disprove

bloc voting.
61. - U.S. at -, 106 S. Ct. at 2784, 92 L. Ed. 2d at 68 (White, J., concurring).

An example pointed out by Justice White would be where voters vote along party lines rather
than race despite the presence of the prerequisites of a dilution claim (large enough, compact
enough, cohesive enough). Id. at -, 106 S. Ct. at 2784, 96 L. Ed. 2d at 67-68.

62. Id. at , 106 S. Ct. at 2779, 92 L. Ed. 2d at 62.
63. Id. at -, 106 S. Ct. at 2775, 92 L. Ed. 2d at 57.

1988]
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Brennan clearly asserts that the race of the favored candidate is not
relevant to the issue of racial bloc voting.M Thus it would appear
that where no black candidates run for office (even if they fail to
run because they know they cannot be elected), if a geographically
compact, politically cohesive minority group organizes to support the
least objectionable white candidates (thus the group's "favored"
candidates), and those white candidates win over a period of time,
then the minority voting strength is not diluted despite the failure to
elect any black candidate. 65

The Fifth Circuit first applied Gingles in Wright v. City of
Houston,6 where it remanded to a district court which had declined
to apply the City of Lubbock factors67 to a new districting plan,
with instructions to reconsider in light of Gingles, which also had a
new plan under consideration.

The next Fifth Circuit panel to apply Gingles rendered a split
opinion. In LULAC v. Midland Independent School District,6 Mex-
ican-American and black voters banded together to bring a class

64. Id. at -, 106 S. Ct. at 2775, 92 L. Ed. 2d at 57.
65. The Court further reiterated the rule 52(a) clearly erroneous standard of review for

the "intensely" fact-centered findings of the trial court. Note that the reversal of the trial
court finding as to House District 23 without a finding of clear error is based on the trial
court's having used a legal error of law as the base for its dilution finding. Id. at -, 106
S. Ct. 2781-82, 92 L. Ed. 2d at 64. See also 1 S. Cmn Laass & M. DAVIS, STANDARDS OF

REviaw § 2.16, at 83 (1986):
Some findings that are expressly factual nonetheless are reviewed free of the clearly

erroneous rule. Factfindings made under an erroneous review of the law or an
incorrect legal standard are not binding on the appellate court. Under this rule, the
factfinding process is seen as riddled with legal error so that the finding itself may
be reviewed freely as an error of law. The findings get no deference.

Id.
66. 806 F.2d 634 (5th Cir. Dec. 1986) (per curiam).
67. Jones v. City of Lubbock, 727 F.2d 364 (5th Cir. 1984). City of Lubbock essentially

brings forward the Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973), aff'd sub nom. East
Carroll Parish School Board v. Marshall, 424 U.S. 636 (1976) (per curiam) factors (see supra
notes 20-22 and accompanying text) enhanced by the Nevett v. Sides, 571 F.2d 209 (5th Cir.
1978), intent factors. Intent may be shown by proof that the scheme was: (1) adopted with a
discriminatory purpose; (2) maintained with a discriminatory purpose; or (3) furthered pre-
existing intentional discrimination. 727 F.2d at 377 (citing Nevett, 571 F.2d at 221).

68. 812 F.2d 1494 (5th Cir.'Mar. 1987), vacated en banc 829 F.2d 546 (Sept. 1987). Both
the panel opinion and the en banc opinion rejected the Midland Independent School Board's
appeal. The facts and reasoning behind the panel opinion are discussed infra at notes 69-82
and accompanying text. In the subsequent en banc decision, the court found that the school
board's plans were contrary to state law and not entitled to legislative deference. 829 F.2d at
547.
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action challenge to an at-large system for electing the Midland school
trustees.69 The parties did not appeal the district court's order to
eliminate the at-large system but could not agree on the selection of
an alternative plan.70 The School District submitted first a 4-3 plan
(four members from single member districts; three elected at-large)
and then a 5-2 plan (two single member districts; a third five-member
district), 71 but the district court adopted a 7-0 plan (all members
from single member districts). 72 The order was appealed, but before
an appellate decision could be rendered, the Gingles opinion was
issued, and the circuit court remanded for reconsideration in light
of Gingles.73 The district court considered each of the Gingles factors
to reach a "totality of the circumstances" decision and again ordered
the 7-0 plan.74 The present appeal is from that decision. 75

The Fifth Circuit determined that, although "certainly there was
evidence from which the district judge might have reached contrary
conclusions, . . . his findings of fact have abundant support in the
record.' '76 Thus, applying rule 52(a) clearly erroneous review, the
Fifth Circuit affirmed the decision?7

The most difficult issue in this case and one not addressed by
the Gingles court is whether two distinct minority groups which are
together geographically compact, politically cohesive, and numerous
enough to constitute a single member district majority, can be said
to constitute a minority group for dilution analysis .78 While the
empirical data easily showed that the two minority groups, when
combined, constituted a geographically compact group capable of
carrying a district, 79 the issue of political cohesiveness is more vague-
do the two groups form one "politically cohesive" group or are they
merely practicing coalition, interest-group politics?80 Of course, absent
the single-member-district-majority requirement, this issue would

69. 812 F.2d at 1495.
70. Id.
71. Id.
72. Id. at 1496.
73. Id.
74. Id.
75. Id.
76. Id. at 1499.
77. Id.
78. Id.
79. Id. at 1500.
80. Id.
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probably not even be raised. The district court "found as a fact that
in Midland, Texas, the two groups 'share[d] common experiences in
past discriminatory practices.' "81 The finding was apparently based
on the court's perception that the "Anglos" are not "narrowly
focused" in their racial discrimination and that, since "the two
groups have political goals that are inseparable," 8 2they form a single
cohesive group. It seems an odd standard-basing political cohesive-
ness not on the acts of the minority groups themselves but on the
acts of others toward them.83 It would be more logical to show a
past history of acting in tandem politically. However, the decision
was being made on remand with a record which, though "aug-
mented" on remand, was essentially set pre-Gingles when the single-
member-district-majority requirement was unknown.

It is too early to make any definitive statements about the effect
of Gingles or of LULAC. It will not be surprising if the Supreme
Court broadens the definition of the minority groups which can
assert section 2 claims-it seems necessary if lower courts are not to
be caught up in a blizzard of statistics in order to define new coalition
minority groups.

ATTORNEYS' FEES CASES

Four of the seven Fifth Circuit voting rights cases this year dealt
in some way with attorneys' fees.84 In Nisby v. Commissioners
Court,85 the court remanded a challenge of the adequacy of the fee
awarded successful section 2 plaintiffs whose suit had resulted in a

81. Id.
82. Id.
83. Note that the political party gerrymander claim of vote dilution of Davis v. Bandemer,

- U.S. -_, 106 S. Ct. 2797, 92 L. Ed. 2d 85 (1986), has a very different emphasis, see
infra notes 150-59 and accompanying text, despite the Court's stating "that the claim is
submitted by a political group, rather than a racial group, does not distinguish it in terms of
justiciability." Id. at , 106 S. Ct. at 2806, 92 L. Ed. 2d at 101. The major difference of
course is that political cohesiveness and bloc voting are "given" when considering political
parties, and the focus shifts from cohesiveness to history-evidence of continued frustration
of the will of a majority of the voters or effective denial to a minority of voters of a fair
chance to influence the political process." Id. at -, 106 S. Ct. at 2811, 92 L. Ed. 2d at
106.

84. News-Texan, Inc., v. City of Garland, 814 F.2d 217 (5th Cir. Apr. 1987); Jordan v.
City of Greenwood, Mississippi, 808 F.2d 1114 (5th Cir. Feb. 1987); Sorola v. City of Lamesa,
808 F.2d 435 (5th Cir. Jan. 1987); Nisby v. Commissioners Court, 798 F.2d 134 (5th Cir.
Aug. 1986).

85. 798 F.2d 134 (5th Cir. Aug. 1986).
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new apportionment plan.8 6 The plaintiffs (appellants here) as pre-
vailing party requested $136,575 in fees and $13,225 in costs and
expenses under section 1988 ,7 and filed supporting affidavits and
memoranda.8 8 The fee requested was calculated at a prejudgment rate
of $225 per hour and a postjudgment rate of $150 per hour.8 9 Without
hearing, the district court held that the fees should be divided between
preparation time and travel time (rather than pre- and postjudgment)
and reduced the hourly rate to $100 and $25, respectively. 9° The
district court grounded its decision on the prevailing rate in Beaumont
(the city of suit) rather than the rate in Dallas (the home of attorneys),
and stated its findings: "this case was not inordinately complex nor
was the result obtained exceptional; therefore, an 'enhancement award'
or 'upward adjustment' . . . is not warranted." 9' The Fifth Circuit
remanded for consideration of the Johnson v. Georgia Highway
Express92 factors in the framework of Copper Liquor v. Adolph
Coors.93 Without Johnson and Copper H explanation by the district

86. Id. at 135.
87. Id. at 135-36. 42 U.S.C. § 1988 provides:

In any action or proceeding to enforce a provision of [enumerated civil rights
statutes] the court, in its discretion, may allow the prevailing party, other than the
United States, a reasonable attorney's fee as part of the costs.

42 U.S.C. § 1988 (1982).
88. 798 F.2d at 136.
89. Id.
90. Id.
91. Id.
92. 488 F.2d 714, 717-19 (5th Cir. 1974).
93. 684 F.2d 1087, 1092 (5th Cir. 1982) (Copper II). The court sets out the relevant

analysis in Nisby:
The twelve factors are: (1) the time and labor required; (2) the novelty and

difficulty of the questions; (3) the skills requisite to perform the legal services
properly; (4) the preclusion of other employment by the attorney due to acceptance
of the case; (5) the customary fee; (6) whether the fee is fixed or contingent; (7)
time limitations imposed by the client or circumstances; (8) the amount involved and
the results obtained; (9) the experience, reputation, and ability of the attorneys; (10)
the undesirability of the case; (11) the nature and length of the professional
relationship with the client; and (12) awards in similar cases . . . .These twelve
factors should be considered in the framework we outlined in . . . [Copper II]:
(1) Ascertain the nature and extent of the services supplied by the attorney;
(2) Value the service according to the customary fee and quality of the legal work;
and
(3) Adjust the compensation on the basis of the other Johnson factors that may be
of significance in the particular case.
The product of steps (1) and (2) is the "lodestar". The district court then must
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court of its findings and reasons for the award, the circuit court is
"unable adequately to review the propriety of the fee awards" 94 for
abuse of discretion. The Fifth Circuit rejected appellee's argument
that Blum v. Stenson95 and Hensley v. Eckerhart9 obviate the neces-
sity of considering the Johnson factors. 97 Rather, in those cases the
United States Supreme Court noted congressional approval of the
Johnson factors but expressed concern with the "double counting"
method used by some district courts in considering the factors.
Recognizing that "double counting" may indeed be a problem, the
circuit court nevertheless remanded for the Johnson/Copper II anal-
ysis so that it could review based on "some assurance that the court
has arrived at a just compensation based on appropriate standards." 98

This opinion strongly indicates that the Johnson/Copper II analysis
is always required to be made.

Because the district court denied attorneys' fees in Sorola v.
City of Lamesa,99 the Johnson/Copper II analysis was not required.
In Sorola, the district court, by a "careful chronology of events,
together with a succinct summary of its conclusions,' '°° laid a
sufficient base for appellate review of its exercise of discretion. 0 1

Following prior voting rights litigation resulting in a new city council
election scheme, the first election ballot (for an April election)

consider the applicable remaining factors to determine if the lodestar should be
adjusted.

798 F.2d at 136-37 (citations omitted).
94. 798 F.2d at 137.
95. 465 U.S. 886 (1984).
96. 461 U.S. 424 (1983).
97. 798 F.2d at 137.
98. Id.
99. 808 F.2d 435 (5th Cir. Jan. 1987).

100. Id. at 437.
101. Id. The circuit court appears to indicate some necessary connection between clear

error in trial court factfinding and appellate court finding of abuse of discretion. "Because
the district court's findings of fact in connection with its ruling are not clearly erroneous, it
did not abuse its discretion." Id. (emphasis added). If, indeed, that was the court's purport,
then the indication is in error. A court can abuse its discretion based on clearly valid
factfindings; or it can properly exercise discretion in the face of clearly erroneous factfindings.

It must be kept clear, however, that what is being reviewed is different . . . . The
factfinding process, as in its clearer forms of what someone did yesterday, is a
fundamentally different analytical frame than is the process of exercising discretion
among various options; applying judgment is not the same as determining truth.

1 S. CHm.DRass & M. DAVIS, STANDARDS OF REvIEw, § 4.21 at 292 (1986). Note that Judge
Johnson clearly states this distinction in Jordan v. City of Greenwood, 808 F.2d 1114, 1118-
19 n.8 (5th Cir. Feb. 1987).
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directed the voters to "vote for two" rather than to "vote for not
more than two" (implicitly prohibiting bullet voting). 102 When the
error was pointed out to the City Secretary, he assured appellant
that future ballots would be corrected. 0 3 There were various com-
munications among the city, the Justice Department, and appellant's
attorney until October. 1°4 On October 15, the City Manager advised
appellant's attorney that the language was being researched; on
October 17, the City Secretary discussed the language with and
submitted a sample ballot to the Justice Department; on October 18,
suit for declaratory judgment was filed; on October 21, the City
Secretary submitted an amended sample ballot to the Justice De-
partment, containing the language sought by appellant; the City
Secretary stated that he became aware of the lawsuit for the first
time on October 23.105 Based on this chronology, the district court
found that the lawsuit did not cause or even affect the result -
amendment of the ballot - and that denial of attorney's fees was
proper under sections 1988 and 1973(e) of title 42 of the United
States Code. 1°6 Again, a careful iteration of supportive facts was
given great deference by the appellate court.

The issue on appeal in Jordan v. City of Greenwood 7 was not
the award of attorneys' fees but the division of attorneys' fees among
various representatives. 0 8 An extended class action against the City
of Greenwood began with North Mississippi Rural Legal Services
(NMRLS) representing one plaintiff and private counsel representing
the remaining plaintiffs not eligible for legal services representation.l°9

Shortly after class certification, private counsel withdrew from the
case as the result of a strategy impasse with the named plaintiffs. 10

Thereafter, NMRLS acted alone for the entire class."' Perkins, an
attorney who sought a personal share of the fee award, was hired
by NMRLS as a staff attorney after class certification and eventually

102. 808 F.2d at 436.
103. Id.
104. Id.
105. Id. at 436-37.
106. Id. at 437.
107. 808 F.2d 1114 (5th Cir. Feb. 1987).
108. Id. at 1115.
109. Id. at 1115-16.
110. Id. at 1116.
111. Id.
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assumed primary responsibility for the case."12 After private counsel
withdrew, Perkins obtained permission from NMRLS to represent
the ineligible plaintiffs on his "own time" and without a fee arrange-
ment, but with continued financing and support services by NMRLS."I3

The litigation was successful for the plaintiff class and the parties
were ordered to negotiate an attorneys' fee settlement." 4 During
negotiation and before agreement, Perkins resigned from NMRLS
and went into private practice." ' The agreed fee, approved by the
district court, was $50,000.116 NMRLS moved for assessment of
attorneys' fees and costs, and the dispute here addressed was whether
Perkins or NMRLS was to receive the fee or any part of it. 1 7 The
district court awarded Perkins $36,000 and NMRLS $14,000 ($10,000
in expenses and $4,000 in fees)."' The Fifth Circuit reversed and
remanded on the ground that the legal services regulations do not
allow full time legal services attorneys to engage in outside represen-
tation except in very narrowly defined circumstances,' '

9 and that the
circumstances asserted by Perkins, uncompensated representation of
a close friend, were inapposite. 12° Perkins' argument that the repre-
sentation was "uncompensated" because the fee was contingent on
success was rejected by the circuit court which said, "[C]ontingent
fees are a common means of compensation in the legal profession.
That the contingent fee was awarded pursuant to a statute rather
than agreement between attorney and client makes no difference.' 2

Thus, any agreement between Perkins and his employer, NMRLS,
allowing him to work on the case on his "own" time is simply

112. Id.
113. Id.
114. Id.
115. Id.
116. Id.
117. Id. at 1116-17.
118. Id. at 1116.
119. Id. at 1117. 42 U.S.C. § 2996f(a)(4) (1982) prohibits practice by attorneys employed

by the Legal Services Corporation "except as authorized in guidelines promulgated by the
Corporation." Id. Those guidelines permit compensated practice only to close cases from a
previous law practice and to act in court-appointed cases under a rule applicable to all bar
members. 45 C.F.R. § 1604.4 (1985). Uncompensated practice is limited to court appointments,
representation of a family member or close friend, or representation of a religious, community,
or charitable group. Id. § 1604.5.

120. 808 F.2d at 1118. Perkins is a close friend of one of the ineligible class members. Id.
121. Id.
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invalid.1 22 The fees for all services rendered during his employment
by NMRLS belong to NMRLS; Perkins' right to personal compen-
sation is limited to fees for services provided to the class after he
left the employ of NMRLS.1'2 Considering the length of time voting
rights litigation usually requires for completion (often ten years or
more), and the usual term of service of legal services staff attorneys
(averaging about three years), it behooves legal services organizations
to advise employees clearly of the regulations on outside practice.

The fourth case dealing with attorneys' fees, News-Texan, Inc.
v. City of Garland,24 concerned an award of costs and fees under
rule 11125 and section 1447(c) of title 28 of the United States Code' 26

as sanctions against the city defendant and a Fifth Circuit award of
costs and fees under rule 38127 for frivolously appealing the district
court's remand to state court of a case improvidently removed. While
not actually a voting rights case, the city's argument of a Voting
Rights Act violation was labeled "nonsensical" by the district court
and absurd by the circuit court,' 2 and the case is presented here as
a cautionary tale-while courts may be willing to listen to new and
unique theories, there is a point at which theory becomes inanity,
and an inability to distinguish the two can be costly.

122. Id. at 1119.
123. Id.
124. 814 F.2d 216 (5th Cir. Apr. 1987).
125. Rule 11 provides:

[T]he signature of an attorney or party constitutes a certificate by the signer that
the signer has read the pleading, motion, or other paper; that to the best of the
signer's knowledge, information, and belief formed after reasonable inquiry it is
well grounded in fact and is warranted by existing law, . . . and that it is not
interposed for any improper purpose, such as to harass or to cause unnecessary
delay or needless increase in the cost of litigation . . . . If a pleading, motion, or
other paper is signed in violation of this rule, the court, upon motion or upon its
own initiative, shall impose upon the person who signed it, a represented party, or
both, an appropriate sanction . . . . (Emphasis added).

FED. R. Crv. P. 11
126. 28 U.S.C. § 1447(c) (1982) provides:

If at any time before final judgment it appears that the case was removed
improvidently and without jurisdiction, the district court shall remand the case, and
may order the payment of just costs.

Id.
127. Rule 38 provides:

If a court of appeals shall determine that an appeal is frivolous, it may award
just damages and single or double costs to the appellee.

FED. R. App. P. 38.
128. 814 F.2d at 219.
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In this case, a newspaper sought the names of and information
about applicants for the position of City Manager. 29 When the city
failed to supply the information, the newspaper brought suit in state
court to compel disclosure under the Texas Open Records Act. 30

One day before a scheduled state court hearing, the city removed
the case to federal court.' When the newspaper moved for remand
and costs, "the City Council called an emergency meeting and hired
a new city manager."'13 2 The district court did remand the case to
state court and the city appealed. 33 In opposition to remand, the
city argued that "requiring the disclosure of the applicants' names
would violate [section 5] of the Voting Rights Act, 42 U.S.C.
§ 1973c, because publication of information about applicants would
open city manager selection to public debate, thereby transforming
a selection process into an election process.' ' 34 Since section 5
prohibits process changes affecting voting without preclearance or
court approval, providing the information would violate the Act.
Section 1443(2) allows removal where an appropriate official is sued
in state court for "refusing to do any act" because it is inconsistent
with other laws protecting equal rights.'l  The Fifth Circuit re-
sponded:

The absurdity of the City's premises becomes self-evident
when the theory is applied evenhandedly to all powers given the
City Council by the charter, because the City's argument requires
the parallel conclusion that voting rights are threatened by public
awareness about and involvement in matters such as the creation
of city departments, the city budget, issuance of bonds, [and]
official conduct in office .... We . . . hold that the district

129. Id. at 217.
130. TEX. REV. Cxv. STAT. ANxN. art. 6252-17a (Vernon 1986).
131. 814 F.2d at 217.
132. Id.
133. Id.
134. Id. at 218.
135. Id. at 218-19. Section 1443(2) provides in part:

Any of the following civil actions or criminal prosecutions, commenced in a State
court may be removed by the "defendant to the district court of the United States
for the district and division embracing the place wherein it is pending:

(2) For any act under color of authority derived from any law providing for equal
rights, or for refusing to do any act on the ground that it would be inconsistent
with such law.

28 U.S.C. § 1443(2) (1982).
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court is correct in finding that this is not the sort of change
envisioned by the Voting Rights Act .... "I

The Fifth Circuit went on to vacate the district court's decision not
to impose rule 11 or section 1447(c) sanctions on the ground that
the district court appeared to base its decision on the failure of a
showing of bad faith. 37 Neither rule 11 nor section 1447(c) "requires
bad faith as a precondition to an award of costs."' 38 That issue was
remanded for reconsideration by the district court. 39 In addition, the
Fifth Circuit itself awarded sanctions of appellate costs and fees to
the newspaper and against the city under rule 38 for bringing a
frivolous appeal.' 40 The city will pay a very high price for what
appears to be its rather flippant attitude toward the judicial process.

How DoEs YouR GARDEN GROW?

Angel v. City of Fairfield4' is instructive in an odd way. An
unsuccessful mayoral candidate first brought suit in state court
alleging numerous election violations and fraudulent acts, including
the fact that the election judges allowed at least one person to vote
who was not a resident within the voting jurisdiction.142 The candidate
lost the election by seventeen votes. 143 The state court denied relief
and, rather than seeking to appeal the state court action, the can-
didate chose to bring a section 1983144 suit in federal court alleging
that the same violations and fraudulent acts established a policy and
practice by the city which effectively denied qualified voters the right
to vote.' 5 The federal district court apparently dismissed the com-
plaint on the grounds that the state suit was res judicata as to the
federal claim.'" Judge Jolly for the Fifth Circuit panel affirmed the
dismissal but on the ground that the candidate failed to state a

136. Id. at 219.
137. Id. at 220.
138. See id.
139. Id.
140. Id. at 221.
141. 793 F.2d 737 (5th Cir. July 1986).
142. Id. at 738.
143. Id. at 737.
144. 42 U.S.C. § 1983 (1982) provides a vehicle for challenging governmental action in

violation of civil rights.
145. 793 F.2d at 737.
146. Id. at 738.
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section 1983 cause of action.147 An otherwise unremarkable case is
made remarkable by Judge Jolly's comment that when "nonresidents
were allowed to vote in Fairfield elections, all of the qualified voters
were treated alike, and their respective votes were diluted to the same
extent."'" While such a comment might be accurate if the nonresi-
dents could be guaranteed to vote in a way which is representative
of resident voting, it is totally inaccurate in a real world situation.
When nonresidents vote, they vote for someone. When nonqualified
persons are allowed to cast ballots, they do not, as a rule, do so
randomly. Mayor Daley's machine did not cast ballots in the name
of the dead simply to increase the number of voters in Chicago;
"Landslide" Lyndon's 97 votes from Hidalgo County were not
representative of the overall electorate. Absent proof of how the
nonresident votes were cast, and why they were allowed to be cast
at all, it cannot blithely be said that resident votes were "diluted to
the same extent."' 49 Such a comment is more likely mistaken than
true, and it is only by assuming the truth of the comment that the
candidate's complaint can be passed off as a "garden variety"
election challenge to be dealt with exclusively by state court.

OTHER U.S. SUPREME COURT CASES OF INTEREST

Section 2

In Davis v. Bandemer,50 the Court considered a vote dilution
claim by the "outs"-Democrats in a swing state with Republican
majorities in the House and Senate and a Republican Governor in
the state house at the time of redistricting."' Two main issues were
brought before the Court. First, whether political gerrymandering is
a justiciable issue; 5 2 second, whether the Democrats made the re-
quired threshhold showing that the election plan will have sufficient

147. Id. at 740.
148. Id.
149. Id.
150. - U.S. -, 106 S. Ct. 2797, 92 L. Ed. 2d 85 (1986).
151. Id. at , 106 S. Ct. at 2800, 92 L. Ed. 2d at 93-94.
152. Id. at -, 106 S. Ct. at 2803-07, 92 L. Ed. 2d at 96-102. The holding on this issue

was announced by White, J., joined by Brennan, Marshall, Blackmun, Powell, and Stevens,
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long-term dilutive effects to make out an equal protection violation.'
On the first issue, the Court declined "to hold that such claims are
never justiciable."'14 Rather, "that the characteristics of the com-
plaining group are not immutable or that the group has not been
subject to the same historical stigma may be relevant to the manner
in which the case is adjudicated, but these differences do not justify
a refusal to entertain such a case.""' As to whether the Democrats
made a sufficient threshhold showing of vote dilution, the Court
found that the district court's reliance on only one set of elections,5 6

which produced a legislative body grossly disproportionate to the
numbers of voters in each party, was insufficient to support the
district court's conclusion of an adverse effect grave enough to make
out a violation of the equal protection clause. 5 7 A mere lack of
proportional representation will not be sufficient to prove unconsti-
tutional discrimination." 8 Further, "a finding of unconstitutionality
must be supported by evidence of continued frustration of the will
of a majority of the voters or effective denial to a minority of voters
of a fair chance to influence the political process."' 5 9

Section 5

At issue in City of Pleasant Grove v. United States'6 was whether
the city's annexing of vacant land projected to be occupied by whites,
while at the same time refusing annexation of black neighborhoods,
was a violation of section 5 of the Voting Rights Act requiring
preclearance of any standard, practice, or procedure which is a change

153. Id. at __ , 106 S. Ct. at 2807-16, 92 L. Ed. 2d at 102-12. This holding was
announced by White, J., joined by Brennan, Marshall, and Blackmun, JJ. Burger, C.J., and
O'Connor, J., joined by Burger, C.J., and Rehnquist, J., concurred in the judgment.

154. Id. at-, 106 S. Ct. at 2806, 92 L. Ed. 2d at 100.
155. Id. at-, 106 S. Ct. at 2806, 92 L. Ed. 2d at 101.
156. Id. at - , 106 S. Ct. at 2811-12, 92 L. Ed. 2d at 107. Of course, at the time of

suit only one election had been held under the new districting. The Court is unclear about
how long a political party must endure dilution before a violation is made out. Id. at
106 S. Ct. at 2811-12, 92 L. Ed. 2d at 107.

157. Id. at , 106 S. Ct. at 2809, 92 L. Ed. 2d.at 104.
158. Id. at -, 106 S. Ct. at 2810, 92 L. Ed. 2d at 105. This is an interesting contrast

to the Gingles holding that the presence of sustained proportional representation appears to
conclusively preclude a dilution claim. Thornburg v. Gingles, - U.S . .. 106 S.
Ct. 2752, 2780, 92 L. Ed. 2d 25, 62-63.

159. Davis, - U.S. at -, 106 S. Ct. at 2811, 92 L. Ed. 2d at 106 (emphasis added).
160. - U.S. ., 107 S. Ct. 794, 93 L. Ed. 2d 866 (1987).
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from those previously in effect. 16' Section 5, which is to be given the
"broadest possible scope," 62 was early held applicable to annexations
of land by cities.6 3 Where the land proposed to be annexed is vacant,
preclearance must occur before future occupants will be allowed to
vote. 64 Thus, while preclearance may not technically be required at
the time of annexation, it certainly is not forbidden and serves the
city's interests in removing that burden from future occupiers. 65

Here, the city was either entirely white or at least had no blacks
registered to vote at the time annexation was attempted'66 and had a
"long history of racial discrimination" and "unambiguous opposition
to racial integration.' '167 Thus, its challenge of the district court
decision that it had not "carried its burden of showing that the
annexations were untainted by a racially discriminatory purpose'1 6

was grounded on two arguments. First, the city asserted that its
decisions were based on economics and not on racial discrimination,
to which the district court responded that that argument was devel-
oped after the fact and did not reflect the economic realities. 69

Second, even if racially motivated, the decision did not change
anything. 70 That is, an all-white electorate remained all-white, albeit
perhaps a little larger, while unrepresented blacks remained without
representation. Because no black votes were diluted or in any way
affected, the city argued, it is not rational to say that the actions of
the city had a discriminatory purpose.'17  To this argument, the
Supreme Court responded:

This argument is based on the incorrect assumption that an
impermissible purpose under § 5 can relate only to present cir-
cumstances. Section 5 looks not only to the present effects of

161. 42 U.S.C. § 1973c (1982).
162. - U.S. at -, 107 S. Ct. at 798, 93 L. Ed. 2d at 874.
163. Id.
164. Id.
165. Id. at -, 107 S. Ct. at 799 n.10, 93 L. Ed. 2d at 875 n.10.
166. Id. at -, 107 S. Ct. at 796 n.2, 93 L. Ed. 2d at 872 n.2.
167. Id. at - 107 S. Ct. at 797, 93 L. Ed. 2d at 873.
168. Id. at -, 107 S. Ct. at 799, 93 L. Ed. 2d at 875.
169. Id. at -, 107 S. Ct. at 799, 93 L. Ed. 2d at 876. Because the city was supplying

city services to the black neighborhood without charge, annexation-not only would not create
new expenses, but would, rather, generate tax revenues. It is noted that it was the city's
unilateral curtailment of such services which caused the black neighborhood to seek annexation.
Id, at -, 107 S. Ct. at 799, 93 L. Ed. 2d at 876.

170. Id. at , 107 S. Ct. at 799, 93 L. Ed. 2d at 876.
171. Id. at - , 107 S. Ct. at 799-800, 93 L. Ed. 2d at 876.
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changes, but to their future effects as well, as shown by the fact
that annexations of vacant land are subject to preclearance even
though no one's right to vote is immediately affected ...

It is quite plausible to see appellant's annexation of the
Glasgow and Western Additions as motivated, in part, by the
impermissible purpose of minimizing future black voting strength
.. . thereby effectively diluting the black vote in advance. 72

Thus annexations, even of vacant land, presumably must be regarded
as part of an overall program or practice of annexation, taking into
account both annexations and refusals to annex, to determine their
potential for violation of section 5.

CONCLUSION

The Fifth Circuit may look forward to renewed interest in section
2 cases based on the amendments as construed by Thornburg v.
Gingles. The final issues from the late-1970's and early 1980's redis-
tricting cases (largely attorneys' fee issues) will continue. A return
of the former vigorous pursuit of voting rights issues probably must
await a political swing back toward the center or the left.

172. Id. at -, 107 S. Ct. at 800, 93 L. Ed. 2d at 876-77 (citations and footnotes
omitted).
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