
FOREWORD

Once again we in the Fifth Circuit are indebted to the Texas
Tech Law Review for its annual survey, this issue covering the court's
opinions from July 1, 1986 through June 30, 1987. By pulling together
significant cases in respective areas of the law and subjecting them
to analysis and criticism, the learned authors assist judges of the
court as well as practitioners and students.

The court's principal problem continues to be the volume of
work. The Administrative Office publishes judicial workload statistics
for each year ending March 31. The statistics of the 1987 report
showed a 12.3% increase in appeals filed in the Fifth Circuit. The
numerical and percentage increase in appeals of this circuit exceeded
those figures for all other circuits. Our filings reached 4,111, exceeded
only by the Ninth Circuit with 5,568 filings. The Fifth Circuit almost
kept the pending caseload steady by terminating 4,085 cases, com-
pared to 5,041 terminated by the Ninth Circuit. We continue to keep
our docket current by calendaring cases as soon as they are fully
briefed, and by deciding them within 90 days after argument.

During the year ending June 30, 1987, the fourteen active judges
filed 1,709 separate opinions aided by an additional 139 opinions
written by our five senior judges and several visiting judges. The
average number of opinions for each active judge was 122 during
that year. Our pace may be increasing. I filed 28 opinions of my
own during one month last November and at that point, after five
months of the current judicial year, had completed 79 opinions.
Chief Judge Charles Clark wrote in the 1985 symposium of the Texas
Tech Law Review that the Fifth Circuit was obtaining judicial relief
because of the new Federal Judgeship Act that would bring our
active judge strength from 14 to 16. Three years later we have not
seen that relief. One of those new judgeships was filled by the
appointment of Edith H. Jones, bringing our complement briefly to
15. However, we shortly thereafter lost to death our colleague Albert
Tate. We continued with a complement of 14 judges until late in
1987 when we were stunned by the sudden death of Robert M. Hill.
We are now back to a complement of 14 judges with the arrival of
Jerry E. Smith.

Several years ago Judge Alvin Rubin of this court warned that
workload was changing the nature of federal courts from "deliber-
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ative institutions to processing institutions,"' and he called on Con-
gress to define anew the proper role for the federal judiciary and to
prune jurisdiction accordingly.2 Judge Rubin recommended the elim-
ination of diversity jurisdiction, a compensation scheme for railway
workers and seamen (rather than FELA and Jones Act litigation)
and the relegation of a number of causes of action to administrative
agencies.3 That is probably asking too much, and I detect no move-
ment by Congress in this direction. We are left to our own devices,
and our chief device has been to move our time and effort from the
undeserving cases to the ones that demand the attention. The fact is
that while some appeals justify extensive study of the law, culminating
in full blown opinions distributed to every library and preserved for
posterity, the vast majority of the appeals do not. We screen out 60-
70%/0 of our appeals for disposition without oral argument. Most of
the opinions we write on this summary calendar are not published
because they have no precedential value.

We have always taken particular care, for example, with habeas
corpus petitions filed by prisoners under death sentences. From time
to time we read articles and newspaper comments charging the judges
of this court with undue haste, but anyone who makes such a charge
is uninformed.4 As soon as an execution date is set for one under
death penalty, a panel of our court is alerted and one of the three
judges is given primary responsibility. We receive copies of the
documents filed in any state collateral proceeding as well as the
complaint and supporting memoranda filed with the federal district
court. The three panel members study the case long before anything
is filed in our court. The judge with primary responsibility undertakes

1. Rubin, Bureaucratization of the Federal Court, the Tension Between Justice & Effi-
ciency, 55 NOTRE DAME L. REv. 648, 654 (1980) (quoting Department of Justice, 1977 Report).

2. Id. at 657.
3. Id.
4. For example, in Note, Summary Processes and the Rule of Law: Expediting Death

Penalty Cases in the Federal Courts, 95 YALE L.J. 349 (1985) the author described the conduct
in Barefoot v. Estelle, 697 F.2d 593 (5th Cir. 1983), decided on review, 463 U.S. 880 (1983),
as hurried, chaotic and confused. 95 YALE L.J. at 350. In a footnote, the writer states that
the court had "less than a day to study the voluminous record." Id. at 351 n.12. Actually, I
devoted a week to that case prior to delivery of the panel opinion. I read the complete record,
including the state proceedings, and another judge of our panel also read the transcript of
testimony in the state trial. Under prevailing Supreme Court and Fifth Circuit law, there was
no justification for granting a certificate of probable cause or for further consideration. After
deliberate consideration the panel decided that it was our duty to order as we did.
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to locate a copy of the full state record to ensure that it can be read
before any decision is required from our court. When it appears that
we cannot carefully review the case without undue haste, we stay the
execution.

On the other hand, we are inundated by great loads of spurious
argument. For example, the dockets of the Southern and Eastern
Districts of Texas have been crowded by civil rights complaints filed
by prisoners of the units of the Texas prisons located in those
districts. A few of those cases have merit and need attention, while
the great majority of them are frivolous. We addressed this problem
by approving streamlined procedures in Spears v. McCotter5 and Cay
v. Estelle.6 Judges DeAnda, Hittner, and Hughes in the Southern
District and Judge Parker in the Eastern District seized upon the
suggestions in those cases, went into the prison units and held
hearings to screen out the meritless claims, settled on the spot minor
claims of merit, and set the rest for trial. Consequently, the dockets
are shaping up and a number of truly aggrieved plaintiffs have
obtained recoveries in the $5,000 range. One jury verdict awarded
$80,000.

Judge Robert Parker of Tyler is one of the most innovative
federal judges, constantly striving to make the judicial process ade-
quate to meet new demands. It was he who fashioned a class action
to cope with the asbestosis cases in the Eastern District of Texas.
The Fifth Circuit affirmed him in Jenkins v. Raymark Industries.7

If we were to be even more realistic and give further effort to
prioritize our appeals, in my opinion we would be writing and
publishing much less. Most of our opinions would simply read: "We
affirm (or reverse) the judgment of the district court for the following
reasons: 1. 2. 3. etc." When writing only to the parties, we need
not describe every factual detail of the facts or each event on the
court docket. The parties know about all of that. Nor do we need
to go into lengthy explanations of every argument, so long as we
state our reasons for rejecting the serious contentions of the parties.
I doubt if scholars or philosophers would suffer if we used an
abbreviated disposition for the great majority of our appeals. Lawyers
would save a lot of money on library expenses, and there would be

5. 766 F.2d 179 (5th Cir. 1985).
6. 789 F.2d 318 (5th Cir. 1986).
7. 782 F.2d 468 (5th Cir. 1986).
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fewer cases for them to read in the preparation of briefs. Maybe
Fifth Circuit judges could spend more time reading full trial court
records in difficult appeals. At the least, we could say that any
appellate judge had personally read the record in any case where the
district court was being reversed. It is, after all, our failure to
appreciate fully the evidence that leads us most often into error.

Any effort to organize and simplify the law deserves the applause
and gratitude of everyone. On behalf of the Fifth Circuit judges as
well as the practitioners in these three states, I salute the Texas Tech
Law Review for the publication of this symposium.

Judge Thomas M. Reavley
United States Circuit Judge

Fifth Circuit




