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I. INTRODUCTION

This update includes many of the administrative law cases decided
between August 2006 and July 2007. This is not an exhaustive review of all
administrative cases, and these synopses do not exhaustively cover all issues
raised by the cases. We have attempted to choose cases representative of issues
being raised in Texas courts and to highlight the most salient points of the cited
cases. Our views are not to be taken as the views of our employers-
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particularly the justices of the court of appeals-and certainly should not be
interpreted as predictive of the result of future cases.
II. AGENCY AUTHORITY
A. The Employees Retirement System of Texas Does Not Have Exclusive
Authority to Resolve Subrogation Disputes
Employees Ret. Sys. v. Duenez,
221 S.W.3d 809 (Tex. App.--Corpus Christi 2007, pet. filed)
Duenez was insured by Blue Cross Blue Shield (BCBS) through the
Employee Retirement System of Texas (ERS). When his daughter, Ashley,
was injured in an automobile accident involving a drunk driver, he sought
BCBS benefits to cover her medical expenses. BCBS initially confirmed that
her care was covered, but later notified Duenez that coverage would be
discontinued. Duenez sought a declaratory judgment that Ashley's care was
covered and injunctions compelling BCBS to continue payment. While the suit
was pending, Duenez changed employment and switched insurance carriers,
non-suiting his claims against BCBS except for his claim for attorney's fees.
At the same time, the Duenezes sued the owner of the store that sold alcohol to
the driver. The storeowner eventually settled for a significant amount, and
BCBS sued the Duenezes to recover a portion of the settlement proceeds on
behalf of ERS and to get an award of attorney's fees for BCBS.
ERS filed a motion to dismiss, arguing that it has exclusive jurisdiction
over subrogation disputes, including the subrogation claim filed by BCBS on
its behalf. The trial court denied the motion, and ERS appealed. The court of
appeals affirmed, stating that subrogation disputes are not the type of contested
cases over which the legislature intended to give ERS exclusive authority. Any
right to subrogation that ERS has against the Duenezes is a matter of contract,
rather than a statutory right. The court of appeals noted that if the legislature
had intended to give ERS exclusive authority to resolve subrogation disputes,
such authority would be clearly stated in the statute.
B. Company's Requestfor Extension of its Surface Coal Mining Permit was
Timely Filed; the Commission Could Grant an Extension of the Permit
Based on Unfavorable Market Conditions
R.R. Comm'n v. Coppock,
215 S.W.3d 559 (Tex. App.-Austin 2007, pet. denied)
The Texas Railroad Commission granted the request of Dos Republicas to
extend its surface coal mining permit under the Texas Surface Coal Mining and
Reclamation Act (codified in the Natural Resources Code). Appellees appealed
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the Commission's decision. The trial court reversed the Commission's decision,
concluding that the Natural Resources Code did not authorize the Commission
to give Dos Republicas an extension based on the lack of a market for it to sell
its coal. The court of appeals reversed and remanded, holding that the
Commission had the authority to grant the request of Dos Republicas for an
extension because the request was filed before the three year deadline contained
in section 134.072(a) of the Natural Resources Code. The court also upheld the
Commission's interpretation of section 134.072 as allowing for a surface
mining permit extension due to unfavorable market conditions beyond the
control and without the fault or negligence of the permit holder. Thus, the
court concluded that the Commission did not exceed its authority when it
granted the request of Dos Republicas for an extension because of unfavorable
market conditions.
C. Medical Board Has Authority to Revoke Medical Licensefor
Failureto Meet Standardof Care and Other Actions Short of
Complete Disregardof Public Health
Chalifoux v. Tex. State Bd. of Med. Exam'rs,
No. 03-05-00320-CV, 2006 Tex. App. LEXIS 9598 (Tex. App.-Austin
Nov. 1, 2006, pet. denied) (mem. op.)
The Texas State Board of Medical Examiners revoked the doctor's
medical license based on his treatment of three patients. Regarding one patient,
an expert described the doctor's actions as a poorly conceived unnecessary
operation done poorly with disastrous results.
The court of appeals reviewed the standard of care that can result in
license revocation. The doctor argued that the law permits revocation only for
complete disregard of public health and welfare or gross negligence, not merely
deviation or violation of an accepted medical standard. The court held that the
legislature drafted the statutes broadly enough to encompass the Board's rule
interpreting the statute. See Tex. Occ. Code Ann. §§ 164.051-.052 (Vernon
2003). The rule defines unacceptable acts to include failure to treat a patient
according to the generally accepted standard of care and may authorize
revocation for such acts even if they do not cause actual harm to the public. See
22 Tex. Admin. Code § 190.8(l)(A)-(D) (West 2007). (Although this rule was
not in effect at time of violations, it represents the board's interpretation of
statute.) The court found no due process violation in the Board's ruling that the
Administrative Law Judge (ALJ) should consider peer-review records from
previous incidents involving this doctor because there was no proof that the
ALJ considered the records or that any consideration adversely affected the
doctor. The ALJ's recommendation indicated that, if anything, the absence of
peer-reviews of similar incidents favored a lesser punishment. The reiteration
by the Board that the peer-review records should have been considered because
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they would have weighed in favor of a harsh punishment indicates that the
board believed the ALJ did not review the records, but does not prove that
reviewing the documents caused the Board to give a harsher punishment. The
Board expressly stated that the evidence in the record, particularly the death of
one patient, supported the revocation. The court of appeals also rejected the
claim that the revocation of the license was arbitrary and capricious. Finally,
the court of appeals rejected the doctor's complaint that his due process rights
were violated because two Board members who participated in this proceeding
had previously served on a disciplinary panel that temporarily suspended his
license in 2002. The court held that there was no evidence that the Board
members acted improperly or illegally and noted that the doctor did not ask at
the agency hearing that the Board members recuse themselves.
III. JURISDICTION & VENUE

A. ConstructionContractBetween Contractorand Texas Departmentof
Transportation(TxDOT) was Not Covered by the Administrative Remedies
of the TransportationCode; Therejbre, the Trial Court Had Subject Matter
JurisdictionOver the ContractDispute and TxDOT was Required to
Participatein the Litigation Processas an OrdinaryLitigant-Assuming
that the Trial CourtDeemed CounterclaimsGermane to, Connectedwith,
andProperly Defensive to TxDOT's Claims
State v. Fid. & Deposit Co.,
223 S.W.3d 309 (Tex. 2007)
Construction company contracted to build a research and technology
center for TxDOT. A performance bond was bought from the surety and an
assurance company. The construction company defaulted on the contract and
disputes arose between the surety and TxDOT. The surety asserted claims
through the administrative dispute-resolution system of TxDOT, but before the
surety pursued this process, TxDOT sued the surety, claiming it had not
performed under its bond. The surety counterclaimed, and TxDOT filed a plea
to the jurisdiction on the counterclaims, arguing sovereign immunity and failure
to exhaust administrative remedies.
The Texas Supreme Court held that the trial court had subject matter
jurisdiction because the Transportation Code did not apply to the construction
of buildings. The court reiterated its opinion in Reata Constr. Corp. v. City of
Dallas,which permits "adverse parties to assert, as an offset, claims germane
to, connected with, and properly defensive to those asserted by the
governmental entity." 197 S.W.3d 371, 377 (Tex. 2006). The court held that a
trial court must specify the claims that arise from the State's suit and limit any
recovery to an offset. In this case, because TxDOT initiated the litigation by
suing on the performance bond, it had no immunity against counterclaims
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sufficiently related to its bond-enforcement claim. However, TxDOT retained
immunity from suit to the extent that Fidelity's damages exceeded amounts
offsetting TxDOT's monetary recovery.
B. Trial Court HadJurisdictionOver Employee's Breach of Contract and
Section 1983 Claims Against School District
Ogletree v. Glen Rose Indep. Sch. Dist.,
226 S.W.3d 629 (Tex. App.-Waco 2007, no pet.)
Ogletree sued the Glen Rose Independent School District for breach of an
employment contract, violations of 42 U.S.C. § 1983, defamation, and other
torts. The trial court sustained the District's plea to the jurisdiction. The court
of appeals reversed in part, holding that the District did not establish that
Ogletree failed to exhaust her administrative remedies on her breach of
contracts claims. The record did not show whether or when Ogletree received
written notice of termination, which would start her timetable for requesting an
administrative hearing under the Education Code. The court assumed without
deciding that Olgetree's breach of contract claims waived governmental
immunity. Further, the District was not immune from suit under 42 U.S.C.
§ 1983, and Ogletree was not required to exhaust administrative remedies on
that claim. Because the record did not contain a notice of past due findings and
conclusions, Ogletree waived any error in the trial court's failure to file findings
and conclusions.
C. HearingExaminer Exceeded His Jurisdictionby Demoting Assistant
Police Chief to the Rank of Sergeant, but DidNot Exceed His Jurisdiction
by Reducing the Length of the Assistant Police Chief's Suspension
City of Waco v. Kelley,
226 S.W.3d 672 (Tex. App.-Waco 2007, pet. granted)
Assistant Chief of Police Kelley was suspended indefinitely after being
arrested for driving while intoxicated. He appealed the suspension to an
independent third-party hearing examiner who reduced the indefinite
suspension to a 180-day suspension with reinstatement at the rank of sergeant.
The City appealed, and the trial court affirmed the examiner's decision and
awarded Kelley $12,500 in attorney's fees.
The court of appeals affirmed the part of the judgment that reduced the
length of Kelley's suspension, finding that under the plain language of section
143.021(b) of the Government Code, Kelley did not have civil service
protection in his appointed position as assistant chief and, therefore, the hearing
examiner had authority and jurisdiction to reduce the length of the suspension.
The court affirmed the award of attorney's fees, finding that section 143.015(c)
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authorized the trial court to award attorney's fees to Kelley as the prevailing
party. The court reversed the portion of the judgment that ordered Kelley's
reinstatement at the rank of sergeant and rendered judgment reinstating him at
the rank of commander, finding that the civil service commission lacked
authority and jurisdiction to order a police officer demoted when deciding an
appeal of a disciplinary suspension. Finally, the court rejected the City's
challenge to the award of back pay and benefits, finding that Kelley was
entitled to compensation following the expiration of the suspension.
D. Inmate Could Not Appeal Trial Court's OrderDismissingHis Claims
Against the Departmentof CriminalJustice Where the OrderDidNot
Dispose ofAll Parties
Hickman-Bey v. Tex. Dep't of Criminal Justice-CID,
No. 07-05-00397-CV, 2007 Tex. App. LEXIS 3278 (Tex. App.-Amarillo
Apr. 26, 2007, no pet.) (mem. op.)
While incarcerated, Hickman-Bey filed a racial discrimination grievance
concerning work assignments. He also filed a grievance alleging interference
with his religious practices after he was denied possession of prayer beads and a
medallion. Both grievances were denied, and he sued the Department of
Criminal Justice and six department employees. The trial court dismissed the
claims against the department and four ofthe individuals because Hickman-Bey
did not file affidavits of previous filings or exhaustion of administrative
remedies as required by Chapter 14 of the Civil Practices and Remedies Code.
Hickman-Bey sought to appeal that order, but the order did not dispose of all
parties and therefore was not a final judgment. The appeal was dismissed for
want ofjurisdiction.
E. Service of Citation within Thirty Days After AdministrativeDecision
Becomes Final is Not Necessary to Perfect an Appeal; IndividualEmployee
of a Governmental Unit is Not Entitledto an InterlocutoryAppeal of an
Order Grantingor Denying a Plea to the Jurisdiction
Tex. Educ. Agency v. Donna Indep. Sch. Dist.,
221 S.W.3d 791 (Tex. App.--Corpus Christi 2007, no pet.)
Andres Martinez was employed by Donna Independent School District as
its superintendent. The board of trustees voted not to renew his contract and
Martinez appealed to the Commissioner of Education. The commissioner found
that the District failed to produce sufficient evidence of an authorized basis to
refuse to renew the contract. The District filed suit, naming the Texas
Education Agency (TEA), the Commissioner of Education, and Martinez as
defendants. Martinez filed a motion to dismiss for lack of subject-matter
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jurisdiction based on the District's failure to obtain service within thirty days
after the commissioner's decision became final. The TEA and the
commissioner jointly filed a plea to the jurisdiction on the same ground. The
trial court rejected the jurisdictional challenges, and Martinez appealed.
The court of appeals dismissed Martinez's appeal for lack ofjurisdiction,
stating that while a governmental unit is entitled to an interlocutory appeal of an
order granting or denying a plea to the jurisdiction, an individual employee of a
governmental unit is not. The court of appeals affirmed the trial court's
dismissal of the plea to the jurisdiction by the commissioner and the TEA,
holding that service of citation within thirty days after the commissioner's
decision becomes final is not necessary to perfect an appeal. Filing a petition
within thirty days after the decision became final was sufficient to perfect the
appeal.
F. Trial Court Did Not Have Jurisdictionto Interfere with the Enforcement
of a Fireworks Ban Because it Constituted a Penal Statute; Fireworks
Retailer Did Not Identify a Vested Property Right Implicated by the Statute
and Therefore Could Not Bring a Constitutional Challenge to the Ban
Morrow v. Truckload Fireworks, Inc.,
230 S.W.3d 232 (Tex. App.-Eastland 2007, pet. filed)
Midland County issued a Declaration of Disaster and Executive Order
banning the outdoor use of all combustibles, including fireworks, except for
authorized public fireworks displays. Truckload Fireworks sued for injunctive
relief, which the trial court granted, denying the county's motion to dismiss for
lack ofjurisdiction. The county appealed, and the court of appeals vacated the
trial court's injunction, holding that the fireworks ban was a penal statute and
that courts of equity do not have jurisdiction to interfere with the enforcement
of a penal statute. The court held that Truckload could not bring a
constitutional challenge because it did not identify a vested property right
implicated by the statute. The court noted that property owners have no
absolute right to use their property for a particular purpose.
G. Appellate Court Does Not Have Jurisdiction Over Interlocutory Appeal
When Plea to the Jurisdiction Does Not Raise Jurisdictional Issue.
Compliance with a Grievance Procedure Created by a Municipality is Not a
Jurisdictional Prerequisite for the District Court
City of McAllen v. Zellers,
216 S.W.3d 913 (Tex. App.-Corpus Christi 2007, pet. filed)
Police officers filed suit against the City of McAllen claiming that the City
failed to pay them for "standby" duty. The City filed a plea to the jurisdiction
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asserting that the officers failed to comply with the City's grievance procedure,
thereby depriving the trial court of jurisdiction to hear their claims. The trial
court denied the plea, and the City filed an interlocutory appeal. The court of
appeals concluded that it did not have jurisdiction over the appeal because the
City's plea to the jurisdiction did not raise a jurisdictional issue. The court held
that because the grievance procedures asserted by the City as a jurisdictional
bar did not include the submission of the grievance to a civil service
commission, Chapter 143 of the Local Government Code did not provide a
basis for the City's plea to the jurisdiction. Similarly, section 51.077 did not
provide a basis for the City's plea because the officers' grievances did not
involve liability for damages caused to a person or property.
H. In the City's Suit to Enjoin a Companyfrom Drilling, the Company's
Plea to the JurisdictionAlleging that the City's PermittingProcesswas
Preempted by the RailroadCommission's PermittingProcessPresenteda
Question of Choice of Law Preemptionand, Therefore, Did Not Operate as
a JurisdictionalBar to the City's Claims
City of Mont Belvieu v. Enter. Prods. Operating, L.P.,
222 S.W.3d 515 (Tex. App.-Houston [14th Dist.] 2007, no pet.)
The Texas Railroad Commission granted Enterprise a permit authorizing
Enterprise to drill a well to access an underground hydrocarbon storage facility.
The City sought to enjoin Enterprise from drilling because Enterprise did not
also obtain a permit from the City. Enterprise filed a plea to the jurisdiction,
arguing that the legislature intended that the commission, not municipalities,
control hydrocarbon storage facilities, and the trial court granted Enterprise's
plea. The City appealed, arguing that Enterprise's preemption argument is an
affirmative defense, not a jurisdictional bar to its suit. The court of appeals
agreed with the City, holding that the lawsuit did not present an issue of forum
preemption, but instead a question of choice of law preemption, which does not
operate as a jurisdictional bar to the City's claims. The court also held that the
City's lawsuit did not constitute an impermissible collateral attack on the
commission's permitting process. The court reversed and remanded for the
trial court to determine whether and to what extent certain City ordinances
relating to drilling without a permit are preempted by the legislature's grant of
regulatory authority to the commission and whether the City is entitled to relief.
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I. The Texas RailroadCommission's Designation as the Agency
Responsiblefor UndergroundInjection ControlDid Not Give the
Commission Exclusive JurisdictionOver Suitfor Damages Arisingfrom
Producer'sUse of SaltwaterInjection Wells Near Operator'sOil and Gas
Lease
In re Discovery Operating, Inc.,
216 S.W.3d 898 (Tex. App.-Eastland 2007, pet. denied)
Discovery sued BP America Production Company for damages arising
from BP's use of two saltwater injection wells near Discovery's oil and gas
lease, alleging that BP had violated its injection-well permits and the rules and
regulations of the Texas Railroad Commission. The trial court abated the
proceedings until the commission determined whether BP violated any rules,
regulations, or permits. The commission agreed to consider the matter upon
referral by the trial court. Discovery filed a petition for writ of mandamus in
the court of appeals asking that the abatement be vacated and the referral to the
commission be withdrawn. It argued that the trial court erred in finding that the
commission had exclusive or primary jurisdiction over the case. The court of
appeals held that the legislature's designation of the commission as the agency
responsible for underground injection control did not give the commission
exclusive jurisdiction over the matters in the case. The plain language of
sections 85.321 and 85.322 of the Natural Resource Code indicates that the
legislature did not intend for the regulatory process to be the exclusive means of
remedying the problem but rather that the legislature intended for aggrieved
parties to have a right to sue and litigate their causes of action in an appropriate
court. Discovery's petition for writ of mandamus was conditionally granted.
J. FactIssue Existed as to Whether Employee's Claim of Sexual
Harassmentwas Timely Filed,and, Although Retaliation Claim was Not
Alleged in the Charge ofDiscrimination,Trial Court HadJurisdictionOver
Claim
City of La Joya v. Ortiz,
No. 13-06-00401-CV, 2007 Tex. App. LEXIS 818 (Tex. App.Corpus Christi Feb. 1, 2007, no pet.) (mem. op.)
Ortiz filed an administrative complaint with the Texas Workforce
Commission and the Equal Employment Opportunity Commission alleging that
she was sexually harassed at her job as a police dispatcher for the City of La
Joya. She received a right-to-sue letter and sued the City, alleging unlawful
employment practices and retaliation. The City filed a plea to the jurisdiction,
alleging that Ortiz's administrative complaint was untimely filed because the
commission did not receive notice of Ortiz's complaint within 180 days of the
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alleged discriminatory act. In its plea, the City argued that the latest date of
discrimination mentioned in Ortiz's "Charge of Discrimination" was May 1,
2004, but the commission did not receive her complaint until 184 days later.
The trial court denied the plea.
The court of appeals affirmed, holding that a fact issue existed as to
whether Ortiz's complaint was timely filed because she presented an affidavit
asserting that the last incident of harassment occurred after May 1. Also, the
fact that the commission issued a right-to-sue letter was evidence that Ortiz's
complaint was timely filed. The City argued that Ortiz was jurisdictionally
barred from bringing her retaliation claim before the trial court because the
claim was not raised in her Charge of Discrimination. The court disagreed,
holding that Ortiz mentioned the claim in her Intake Questionnaire and that a
retaliation claim was reasonably related to the charge under section 21.201(e)(f) of the Labor Code.
K. County Criminal Court at Law Did Not Have Subject Matter
Jurisdictionto Review Administrative DeterminationsRegardingDriver's
License Suspensions
Tex. Dep't of Pub. Safety v. Styron,
226 S.W.3d 576 (Tex. App.-Houston [1st Dist.] 2007, no pet. h.)
Styron was arrested for DUI. Because Styron refused to give a specimen
of her breath or blood, her driver's license was automatically suspended.
Styron requested an administrative hearing to contest the suspension of her
driver's license. At the conclusion of the hearing, the AU found that the
Department was authorized to suspend Styron's license. Styron sought judicial
review of the AL's determination at a Harris County criminal court of law.
The criminal court orally concluded that the evidence presented at the
administrative hearing did not support the AL's finding that the police officer
had reasonable suspicion to stop Styron and signed an order reversing the
license suspension. The Department appealed. The court of appeals found that
the criminal court did not have subject matter jurisdiction under the
Government Code to judicially review administrative determinations regarding
driver's license suspensions. The court vacated the trial court's order reversing
the suspension of Styron's license and dismissed the case.
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L. Requirement that Teacher File Motion for Rehearingof New Order was
Jurisdictional
Cisneros v. State Bd. for Educator Certification,
No. 03-05-00657-CV, 2006 Tex. App. LEXIS 11125 (Tex. App.-Austin
Dec. 29, 2006, no pet.) (mem. op.)
The court of appeals upheld the grant of a plea to the jurisdiction in a
challenge to an administrative order revoking the teaching certificate of
Cisneros. Cisneros had filed a motion for rehearing challenging the Board's
initial order. In response, the Board withdrew its order and issued a new order
still revoking the certificate. Cisneros did not file a motion for rehearing of the
new order, instead filing a petition for judicial review. The court applied
established precedent requiring a motion for rehearing, holding its absence to
be jurisdictional.
M Court Affirmed Denial of Plea to the JurisdictionAfter Intensive Factual
Review
Office of the Attorney General v. Murillo,
No. 13-05-00598-CV, 2006 Tex. App. LEXIS 10899 (Tex. App.-Corpus
Christi Dec. 21, 2006, no pet.) (mem. op.)
In this Whistleblower Act lawsuit, the court of appeals afftmed the denial
of the plea to the jurisdiction by the Texas Attorney General on the grounds that
Murillo made a sufficient showing that she met the elements under the Act.
Although this is primarily an employment case, its reference to multiple
affidavits and deposition testimony demonstrates the intensive factual review
applied to a plea to the jurisdiction in these types of cases.
N. Employee Must File Complaint within 180 Days ofDiscriminatoryAct
Davis v. Autonation USA Corp.,
226 S.W.3d 487 (Tex. App.-Houston [1st Dist.] 2006, no pet.)
Davis knew "almost immediately" upon taking a job as the finance
manager at the auto dealer on April 1, 2001, that she was being discriminated
against based on her race and gender. She alleged that she was given less
lucrative deals, required to work late, and required to perform secretarial duties
that another finance manager was not required to do. On November 9, 2001,
she was told she was not meeting expectations and must either transfer to the
internet department or have her job terminated; she chose the internet
department, but quit in January 2002 because she earned "substantially less
money." Davis filed a discrimination complaint on June 5, 2002, and filed suit
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on May 23, 2003, alleging race and gender discrimination and hostile work
environment and race and gender discrimination. The trial court dismissed
Davis's suit because she did not timely file her administrative complaint.
The court of appeals affirmed the dismissal because Davis did not file her
agency complaint within 180 days of the alleged discriminatory act. See Tex.
Lab. Code Ann. § 21.202 (Vernon 2006). Based on the June 5, 2002, date on
which Davis filed her complaint, the discriminatory act of which she
complained occurred no later than December 7, 2001. Davis contended that
she suffered a continuing violation that she only realized upon receiving a
substantially smaller paycheck in mid-December, after her transfer to the
internet department. The court of appeals rejected that contention, relying on
precedent holding that the focus is on the time of the discriminatory acts, not
the time at which the consequences become most painful. See DelawareState
College v. Ricks, 449 U.S. 250, 258 (1980). The court of appeals concluded
that, as a matter of law, the alleged discrimination occurred no later than the
date on which she was told to transfer or be terminated, November 9, 2001.
Her complaint, filed more than 180 days later, was too late.
IV. STANDING
A. After Landowner'sPermitsAllowing Him to Drillfor Natural Gas were
Revoked andHis Attempts to Appeal to the City were Rejected, His Takings
Claim was Ripe and, Thus, Trial Court Erred in GrantingPlea to the
Jurisdiction
Maguire Oil Co. v. City of Houston,
69 S.W.3d 350 (Tex. App.-Houston [14th Dist.] 2007, no pet. h.)
Maguire owned substantial mineral interests around and underneath Lake
Houston. In 1991, Maguire decided that the only feasible place to drill for
natural gas on his property was within the Houston city limits. Maguire applied
for the applicable permits, which the City granted. After Maguire spent
$200,000 building roads, clearing ground, and moving in equipment, the City
issued a stop work order and revoked Maguire's permit. After his attempts to
appeal to various City departments and officials were rejected, Maguire filed
suit for inverse condemnation. The City filed a plea to the jurisdiction arguing
that Maguire's takings claim was not ripe. The trial court agreed and granted
the City's plea.
The court of appeals acknowledged that a final decision is prerequisite to
ripeness in the context of regulatory takings and related constitutional claims.
Ordinarily, the final decision requirement includes both a rejected proposed use
and denial of a variance from controlling regulations. The court noted that
futile variance requests or reapplications are not necessary.
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The City argued that Maguire had not received a final decision and,
consequently, his claim was not ripe because he did not appeal the revocation
of his permit to the city council. Maguire argued that he received a final
decision and that any further administrative appeals were futile. The court of
appeals agreed because: (1) the regulations governing Lake Houston name the
director of Public Works and Engineering as the relevant administrative
decision maker; (2) the regulations do not contemplate an appeal from permit
denial; and (3) even if an appeal were available, not proceeding with any appeal
would merely provide the City with an exhaustion of administrative remedies
defense. The City confused the exhaustion-of-administrative-remedies defense
with the final-decision requirement. Accordingly, the court held that Maguire
had received a final decision and reversed the judgment of the trial court.
B. CourtReporting Service's Lawsuit was Not Ripe Because it Would
Require Determination of Hypothetical,Remote, or "Abstract" Disputes
Over BoardPolicies
Tex. Ct. Reporters Certification Bd. v. Esquire Deposition Servs.,
L.L.C.,
No. 03-06-00002-CV, 2007 Tex. App. LEXIS 5701 (Tex. App.-Austin
July 20, 2007, no pet. h.) (mem. op.)
The Board set a hearing on a disciplinary complaint against Esquire,
alleging that Esquire provided reporting services pursuant to a long-term
volume discount arrangement that violated statutes and rules governing Texas
court reporting firms. Esquire sued contending that the Board lacked statutory
authority to regulate or prohibit "long term discounts in contract by court
reporters and court reporting firms" and seeking declaratory and injunctive
relief. The Board filed a plea to the jurisdiction, which the trial court denied.
The Board appealed.
Before specifically addressing the merits of the Board's appeal, the court
of appeals discussed at length the regulatory framework governing the business
and practice of court reporting in Texas, including establishing certification,
education, and conduct requirements for court reporters and court reporting
firms. See Tex. Gov't Code Ann. §§ 52.001-.059 (Vernon 2005). Ultimately,
the court held that a determination of whether the Board had statutory authority
to regulate or prohibit long-term volume discounts for court reporting services,
would require a court to decide whether "any such contracts could 'undermine
the impartiality of the court reporter,' 'give or appear to give an exclusive
advantage to any party,' or constitute 'dishonesty' or 'other sufficient cause' for
discipline." The court further held that such decisions would require factspecific application. Accordingly, the court concluded that a determination of
"[w]hether or how such prohibitions would apply to 'long-term volume
discount contracts' for court reporting services without concrete facts regarding
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their features, the circumstances surrounding their use, and their effects would
present the sorts of 'hypothetical, or remote disputes,' . . . and 'abstract

disagreements over administrative policies' that the ripeness doctrine is
intended to prevent." Therefore, the court held that Esquire's suit was not ripe,
and that the trial court erred in overruling the Board's plea to the jurisdiction.
The court reversed the trial court's decision and rendered judgment dismissing
Esquire's summary.
C. Inmate Lacked Standing to Bring Wrongful Death Action as "Next of
Kin andFriend" of DeceasedInmate
Lagaite v. Smith,
No. 09-06-00350-CV, 2007 Tex. App. LEXIS 3178 (Tex. App.-Beaumont
Apr. 26, 2007, no pet.) (mem. op.)
Inmate filed a wrongful death action as "next of kin and friend" of a
deceased inmate alleging that deceased inmate committed suicide after prison
officials failed to protect him from multiple rival gang attacks. The trial court
dismissed the suit under Chapter 14 of the Civil Practices and Remedies Code
for failure to exhaust administrative remedies. The court of appeals affirmed,
holding that regardless of whether administrative remedies were exhausted, the
inmate lacked standing to file the lawsuit. The record did not indicate that the
inmate was a statutory beneficiary or a representative of the estate of the
deceased inmate. The court rejected the inmate's contention that chapter 14
violated the Equal Protection Clause of the Texas Constitution, holding that the
inmate did not show that he had been treated differently from other similarly
situated inmates. The court also rejected the inmate's open courts challenge
because chapter 14's restrictions on were not arbitrary or unreasonable when
balanced against the statute's underlying purpose of controlling frivolous
lawsuits.
D. Plaintiffs CouldNot Bring Private Causes of Action for Damages Under
Federalor State Rules GoverningFuneralHomes; Suitfor Injunctive Relief
is Allowable Under OccupationsCode
SCI Tex. Funeral Servs., Inc. v. Hijar,
214 S.W.3d 148 (Tex. App.-El Paso 2007, pet. filed) (op. on reh'g)
In this interlocutory appeal of a class-certification order, the court of
appeals considered the issue of standing. The plaintiffs alleged that SCI-related
funeral homes violated state and federal rules on disclosures of pricing. Based
on these violations, the trial court certified causes of action for breach of
contract, illegal contract, civil conspiracy, and violations of the Texas
Occupations Code. The court of appeals held that neither state nor federal rules
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permitted a private cause of action for damages. Only the Occupations Code
allowed a cause of action for injunctive relief. Accordingly, the court reversed
the class certification and dismissed all claims except for the petition for
injunctive relief.
V. EXHAUSTION REMEDIES
A. Teacher Must Exhaust Her AdministrativeRemedies Before FilingSuit
Against School District
Hitchcock v. Bd. of Trs. Cypress-Fairbanks Indep. Sch. Dist.,
232 S.W.3d. 208 (Tex. App.-Houston [1st Dist.] 2007, no pet. h.).
A teacher filed suit against the District that employed her, alleging breach
of contract, without first exhausting her administrative remedies. As a result,
the trial court granted summary judgment in favor of the district. On appeal,
the teacher argued that (1) the exhaustion of administrative remedies doctrine
did not bar her causes of action because (a) the doctrine no longer existed under
1995 amendments to the Education Code and (b) the fifteen-day deadline for
filing a grievance violated the Civil Practice and Remedies Code and the open
courts, due process, and equal protection provisions of the Texas Constitution;
and (2) the exhaustion requirement did not apply to her claims. The teacher
based her arguments primarily on section 7.057(a) of the Education Code,
which provides that an aggrieved person may appeal in writing to the
Commissioner of Education. The teacher interpreted this to mean that she
could choose to bypass the commissioner and first bring her action in district
court.
The court of appeals disagreed, holding that "may" in section 7.057(a)
meant that an aggrieved person may appeal, and if an appeal is taken, it must be
to the commissioner if the matter is one within the scope of the agency's review
powers. Thus, despite the section 7.057 limitation on the commissioner's
jurisdiction, if the aggrieved party's claims fall within that jurisdiction, the
party must seek administrative remedies before seeking relief in the courts. The
court also held that the fifteen-day deadline for filing a grievance did not violate
the open courts or due process provisions of the Texas Constitution because
there was no common law right to review of a grievance against a school
district for misapplying the commissioner's directives. Finally, the court held
that the fifteen-day deadline did not violate the equal protection provision of the
Texas Constitution because it was rationally related to the goal of quickly
resolving teacher complaints.
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B. Inmate Failedto Exhaust His AdministrativeRemedies Before Filing
Suit Against Prison Officials; Therefore, the Trial CourtDid Not Err in
GrantingOfficials' Motion to Dismiss
Ganesan v. Ross,
No. 11-06-00095-CV, 2007 Tex. App. LEXIS 3561 (Tex. App.-Eastland
May 10, 2007, pet. filed) (mem. op.)
Ganesan, an inmate in the Texas Department of Corrections, filed a
grievance complaining that on May 9, 2002, prison employees illegally forced
him to provide a DNA sample. On June 19, 2002, the Department of Criminal
Justice and the Department of Public Safety notified Ganesan that his DNA
sample and all records pertaining to it had been destroyed. In late 2002,
Ganesan sued several individuals to ensure that the sample and records had
been purged and to prevent any further attempts to illegally collect a DNA
sample. On May 31, 2005, Ganesan added Ross and Anderson to the suit
alleging that on May 25, 2005, Ross and Anderson attempted to obtain a DNA
sample from him and threatened him when he did not cooperate. Ross and
Anderson filed a motion to dismiss, which the trial court granted.
The court of appeals affirmed, noting that state and federal law required
Ganesan to exhaust administrative remedies before suing. The court concluded
that Ganesan's 2002 grievance did not include the actions of Ross and
Anderson; the administrative process granted Ganesan the relief he sought in
his 2002 grievance-destruction of his DNA sample and related records and
provision of verifiable notification that they had been destroyed. The actions
underlying his suit against Ross and Anderson occurred about three years later
and were therefore not included in the 2002 grievance. Because there was no
indication that Ganesan had ever filed a grievance complaining of Anderson
and Ross, the trial court properly dismissed the claims against them for failure
to exhaust administrative remedies.
C. School DistrictEmployee Must ExhaustAdministrative Remedies Before
Filing Suit; Removalfrom a Teaching PositionDoes Not Constitute the
Type of IrreparableHarm Required to Bypass the Exhaustion Requirement
Olivarez v. La Villa Indep. Sch. Dist.,
No. 13-04-00345-CV, 2007 Tex. App. LEXIS 2415 (Tex. App.--Corpus
Christi Mar. 29, 2007, no pet.) (mem. op.)
Olivarez contended that on August 8, 2003, he was informed by the
superintendent that he had been hired for the 2003-2004 school year. Olivarez
began teaching on August 12, and on August 21, he was told that the District's
board had voted not to offer him a contract. The District contends that he
began working without a contract. Olivarez filed a grievance and obtained a
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TRO prohibiting the District from removing him from his teaching position.
The District filed a plea to the jurisdiction, arguing that the trial court lacked
jurisdiction because Olivarez failed to exhaust his administrative remedies
before filing suit.
The trial court dissolved the TRO, granted the District's plea to the
jurisdiction, and dismissed the case. Olivarez appealed, arguing that (1) the
trial court erred in dismissing his case because exhaustion of administrative
remedies is not required where the aggrieved party will suffer irreparable harm
and (2) removal from a teaching position without due process of law constituted
irreparable harm. The court of appeals affirmed, holding that Olivarez failed to
show how the District's actions would cause anything other than economic
harm for which a later award of damages would provide adequate
compensation.
D. Dismissalwas Proper Where Inmate Failedto ExhaustAdministrative
Remedies, but Such a Dismissalwas Not a Decision on the Merits and
Should be Without Prejudice
Thomas v. Flanagan,
No. 07-06-00448-CV, 2007 Tex. App. LEXIS 2367 (Tex. App.-Amarillo
Mar. 27, 2007, no pet.) (mem. op.)
Inmate injured his ankle when he fell from the top bunk of his upstairs
cell. Prison officials then instructed him to move to a ground-floor cell. While
moving downstairs, he fell down the stairs and sustained further injuries. He
filed grievances, alleging that an officer required him to move his property from
the upstairs cell without assistance. The investigating grievance officers
concluded there was insufficient evidence to indicate staff misconduct. The
inmate filed suit seeking damages for negligence and alleging violations of his
constitutional rights. The trial court dismissed the suit with prejudice for
failure to comply with Chapter 14 of the Civil Practices and Remedies Code
and failure to sue within the two-year statute of limitations.
The inmate appealed, and the court of appeals held that the trial court did
not err in dismissing the suit because the inmate did not provide a written
decision from the highest authority in the grievance system, as required by
statute. The court of appeals reformed the trial court's order to dismiss without
prejudice because a dismissal for failure to comply with exhaustion of
administrative remedies is not a dismissal on the merits. The court of appeals
also held that the trial court erred in dismissing based on limitations because the
prison officer did not affirmatively plead limitations and therefore waived the
issue.
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E. Employees Alleged Sufficient Facts to Enable the Commission on
Human Rights to Identify Respondent Employer when the Complaint
DiscussedActions of Employer's Owner andProvidedEmployer's Address
Ramirez v. DRC Distribs., Ltd.,
216 S.W.3d 917 (Tex. App.--Corpus Christi 2007, pet. filed)
Appellants, former employees of DRC Distributors, sued DRC, alleging
sexual discrimination. Prior to filing suit, the employees jointly filed a
discrimination complaint with the Texas Commission on Human Rights that
incorrectly identified Joiner Food Service, Inc., the former owner of DRC, as
the respondent. The complaint did not identify DRC, but alleged that David
Cavara, the general manager of DRC, had purchased the company. The
complaint also provided the commission with DRC's address. DRC filed a
partial summary judgment and a plea to the jurisdiction, arguing that appellants
had not exhausted their administrative remedies. Specifically, DRC alleged
that appellants' complaint did not comply with section 21.201 of the Labor
Code because it named the prior owner of DRC as the respondent. The trial
court dismissed the suit.
The court of appeals reversed and remanded, holding that appellants had
exhausted their administrative remedies. The court held that appellants met the
requirements of section 21.201 of the Labor Code, which requires the
complaint to state "facts sufficient to enable the commission to identify the
respondent," because the complaint provided sufficient information to allow the
commission to identify and to contact DRC's owner, David Cavara.
F. Plaintiffs PursuitofAdministrative Remedies Meant That His CommonLaw Causes ofAction were Preempted
Hull v. Davis,
211 S.W.3d 461 (Tex. App.-Houston [14th Dist.] 2006, no pet.)
In this claim for unpaid wages, the court of appeals affirmed the trial
court's grant of a plea to the jurisdiction. First, the court held that Hull's
common law causes of action were preempted by his decision to initiate an
administrative action proceeding. To pursue his common-law remedies, Hull
would have had to withdraw his Texas Workforce Commission claim before the
commission's decision became final. The court reviewed the administrative
proceedings and held that Hull failed to exhaust his administrative remedies
when he did not timely appeal the preliminary wage determination order
pursuant to section 61.054 of the Labor Code.
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G. Exhaustion of Remedies is JurisdictionalRequirement, and PlaintiffDid
Not Provide RequiredNotice that She Believed Her Firingwas Retaliatory
Med. Arts Hosp. v. Robinson,
216 S.W.3d 38 (Tex. App.-Eastland 2006, no pet.)
In this Texas Whistleblower Act suit, the court of appeals reversed the
denial of a plea to the jurisdiction, holding that exhaustion of administrative
remedies (the hospital's grievance procedure) was jurisdictional. The court
examined the grievance procedures and found them unclear. However, the
court held that on the facts of the case, Plaintiff had not given her employer any
notice that she believed her dismissal was retaliatory.
H. Exhaustion of Remedies Did Not Apply to Plaintiff's Claims, and
Because DistrictDidNot Raise EEOC-RelatedJurisdictionalIssue Before
Trial Court, it Could Not Raise the Issuefor First Time on Interlocutory
Appeal
Austin Indep. Sch. Dist. v. Lowery,
212 S.W.3d 827 (Tex. App.-Austin 2006, pet. denied)
In this employment discrimination case, a bus driver complained she was
fired because of her disability, an anxiety disorder. Austin Independent School
District asserted a failure to exhaust administrative remedies because Plaintiff
did not follow the District grievance procedures. The court of appeals held that
Plaintiff's claims of illegal discrimination were covered by the Labor Code and
that Education Code provisions requiring exhaustion for claims by persons
"aggrieved by the school laws of the state" but did not apply to an employment
discrimination suit. The court refused to consider failure to exhaust remedies
with the Equal Employment Opportunity Commission because it was not
included in the underlying plea to the jurisdiction. The court explained that
jurisdiction generally could be raised for the first time on appeal after a final
judgment, but that its interlocutory jurisdiction was more limited. Therefore,
the issue would first have to be raised in the trial court through a second plea to
the jurisdiction.
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I. Taxpayer Must Exhaust AdministrativeRemedies when Seeking Bill of
Review to Challenge Previous Assessment and Overpayment of Taxes, Even
when Alleging Fraudby Taxing Entities
Houston Indep. Sch. Dist. v. 1615 Corp.,
217 S.W.3d 631 (Tex. App.-Houston [14th Dist.] 2006, pet. filed)
Taxing entities sought to foreclose for unpaid taxes. Current and former
property owners resisted and requested an equitable bill of review. They sought
recoupment of overpayment of$108,722.38, urging that the taxing entities had
improperly removed the homestead exemption between 1988 and 1991. The
owners urged that the taxing entities committed fraud by representing that the
property was not exempt as a homestead in those years. The court of appeals
held that the plea to the jurisdiction should be granted because the taxpayers
had not exhausted their administrative remedies, citing Cameron Appraisal
Dist. v. Rourk, 194 S.W.3d 501 (Tex. 2006). The court held that the Tax Code
protest provisions are exclusive and that the courts do not have jurisdiction over
such claims.
J Exhaustion ofAdministrative Remedies RequiredBefore FilingSuit,
Even ifStatute ofLimitationsfor Suit Expires
O'Neal v. Ector County Indep. Sch. Dist.,
221 S.W.3d 286 (Tex. App.-Eastland 2006, pet. filed)
Teacher and coach O'Neal had an administrative claim pending when she
filed suit just before the four-year statute of limitations on her breach of
contract claim expired. The principal dismissed her administrative claim as
untimely, which the Board of Trustees affirmed. On Appeal to the
Commissioner of Education, the commissioner dismissed her claim because it
was moot and because she did not exhaust local remedies. The trial court in
Travis County reversed the dismissal and remanded the cause to the
commissioner. As the four-year statute of limitations was running out, O'Neal
filed suit in Ector County. The Ector County court dismissed the suit for want
of jurisdiction based on her failure to exhaust administrative remedies.
The court of appeals affirmed the dismissal. The court held that O'Neal's
unresolved administrative claim rendered her suit premature. The court found
no basis on which to abate the case pending resolution of the administrative
claim. The court held that O'Neal's request for equitable tolling of the statute
of limitations was premature; she would have to wait until she had exhausted
her administrative remedies and timely filed suit, and a defendant asserted the
limitations defense before her request for tolling would be ripe. The court
declined to recognize the running of limitations as an exception to the
exhaustion requirement.
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VI. IMMUNITY

A. The Texas Departmentof CriminalJustice Waives its Immunity from
Employment DiscriminationSuits by Virtue of Being an Employer Under
the Texas Labor Code andan Employment DiscriminationComplaint is
Timely Filedfor Incidents OccurringOutside the 180-Day Limitations
Periodif the Incidents are Partof a Continuing Violation that Extends into
the 180-Day Period
Tex. Dep't of Criminal Justice v. Guard,
No. 10-06-00065-CV, 2007 Tex. App. LEXIS 2859 (Tex. App.-Waco
Apr. 11, 2007, no pet.) (mem. op.)
Robert Guard sued the Department of Criminal Justice for discrimination
and retaliation in violation of the Labor Code. The Department filed a plea to
the jurisdiction, asserting sovereign immunity and the untimeliness of Guard's
complaint as jurisdictional bars. The trial court denied the plea, and the court
of appeals affirmed, stating that the Department qualified as an employer under
the Labor Code, and therefore its sovereign immunity from employmentdiscrimination suits was waived. The court of appeals also held that Guard's
complaint was timely filed because there was at least a fact issue as to whether
certain discriminatory incidents were part of a continuing violation, part of
which occurred within the 180-day limitations period.
B. School DistrictHad Governmental Immunity in Suit Based on Student's
Death During Track Practice
Morales v. Barnett,

219 S.W.3d 477 (Tex. App.-Austin 2007, no pet.)
Morales sued Luling Independent School District after her son, who was a
member of the Luling cross country track team, after a vehicle struck and killed
him while he was warming up for practice on the shoulder of a highway.
Morales's son and three other members of the track team were struck by a
vehicle. Morales argued that the District waived governmental immunity under
section 101.021 (1) of the Texas Tort Claims Act because the track team coach,
who had stopped his vehicle on the opposite shoulder of the highway from
where the team members were, negligently turned on his vehicle's hazard
lights, causing the other vehicle to move to the side of the highway and strike
the team members.
The District filed a plea to the jurisdiction asserting that there had been no
waiver of governmental immunity because there was no operation of a motor
vehicle falling within the Act and because no school district employee would be
personally liable to Morales under Texas law. The trial court dismissed the
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suit. The court of appeals affirmed, holding that, even assuming that the
coach's activation of his vehicle's hazard lights constituted an operation or use
of a motor vehicle under the Act, there was no nexus between the activation of
the hazard lights and the death of Morales's son.
C. A School District's Tort Claims Against a Self-InsuredLocal
Government Entity were Barredby Sovereign Immunity, but its Breach of
ContractClaims were Not
Tex. Ass'n of Sch. Bds. Risk Mgmt. Fund v. Benavides Indep. Sch.
Dist.,
221 S.W.3d 732 (Tex. App.-San Antonio 2007, no pet.)
Texas Association of School Boards Risk Management Fund is an
administrative agency of local governments, primarily school districts, formed
under the Interlocal Cooperation Act to self-insure against certain property and
casualty claims. Appellee Benavides Independent School District is one of the
school districts that entered into an agreement with the Fund. When the
District suffered $17 million of water damage, it submitted a claim to the Fund,
which determined that the loss was not covered and denied the claim. The
District sued the Fund for breach of contract, DTPA violations, breach of the
duty of good faith and fair dealing and fiduciary duties, negligence, and gross
negligence. It also sought a declaratory of coverage for the claims made. The
trial court denied the Fund's plea to the jurisdiction based on governmental
immunity.
The court of appeals held that the Fund, as a local governmental entity,
could assert sovereign immunity against other local governmental entities such
as the District. Because the District did not argue that its tort claims fell within
section 101.021 of the civil practice and remedies code or any other statute
waiving immunity, its tort claims should have been dismissed for lack of
jurisdiction. However, the contractual claims of the District were not barred by
sovereign immunity because Chapter 271 of the Local Government Code
waived the Fund's immunity with respect to those claims. Specifically, the
court held that, although section 2259.031 of the Government Code provides
that the mere act of self-insuring does not itself constitute a waiver of
immunity, entering into a written contract stating the essential terms of an
agreement for providing goods or insurance services constitutes a waiver of
immunity under section 271.152 of the Local Government Code. The court
also held that because immunity was waived with respect to the contractual
claims, the declaratory judgment action was not barred. The court reversed the
trial court's order in part and rendered judgment dismissing the tort claims of
the District for lack of jurisdiction. It affirmed the trial court's order denying
the Fund's plea to the jurisdiction with respect to all other claims brought by
the District.
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D. Lawsuit Against Superintendent of School District Who Conducted an
Investigation Regardingthe Transfer of Money Out of the School District's
Bank Account into a PrivateBank Account was Barredby Statutory
Immunity Under Section 22.0511 of the Education Code
Lane v. Young,
No. 09-06-00260 CV, 2007 Tex. App. LEXIS 144 (Tex. App.-Beaumont
Jan. 11, 2007, no pet.) (mem. op.)
Brad Lane, superintendent of a school district, conducted an investigation
regarding the transfer of money out of the district's bank account into a private
bank account. Three individuals connected with the transfer subsequently sued
Lane for defamation and malicious prosecution in connection with his
investigation, and one individual, the school district's business manager, sued
Lane for civil conspiracy and tortious interference with her employment. Lane
filed a motion for summary judgment asserting the statutory defense of
sovereign immunity set out in section 22.0511 of the Education Code. The trial
court denied the motion. The court of appeals reversed the judgment of the trial
court and rendered judgment in favor of Lane because of statutory immunity. It
found that Lane's investigation of the transfer of money out of the district's
account fell within a superintendent's duties under section 11.201 of the
Education Code. It also held that the decision to conduct an investigation and
the investigation itself were not acts so precisely defined by the law as to leave
nothing to the exercise of the superintendent's judgment or discretion.
E. Agency Not Entitled to Immunityfrom Suit Seeking Interpretationof
Statutes GoverningEligibilityfor HealthcareBenefits
Hawkins v. El Paso First Health Plans, Inc.,
214 S.W.3d 709 (Tex. App.-Austin 2007, pet. filed)
In this case, various managed care organizations (MCOs) sued to require
the Texas Health and Human Services Commission to retroactively disenroll
certain children who were actually eligible for SSI benefits. The suit was
brought as a declaratory judgment action seeking the interpretation of statutes
relating to eligibility for benefits and, therefore, the MCOs' obligation to pay
for healthcare services. The commission's plea to the jurisdiction was denied
and the trial court entered judgment declaring that certain beneficiaries be
retroactively disenrolled.
The court of appeals denied the commission's claim of immunity.
Because the MCOs were not suing for breach of contract or seeking money
damages and simply sought the construction of statutes, the court held there
was jurisdiction under the Declaratory Judgment Act. The court affirmed the
trial court's grant of declaratory relief.
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F. "Sue andBe Sued" Language DidNot Waive Water District'sImmunity,
and Suitfor Specific Performance is a Suit Against the State for Immunity
Purposes
Bexar Metro. Water Dist. v. Educ. & Econ. Dev. Joint Venture,
220 S.W.3d 25 (Tex. App.-San Antonio 2006, pet. filed)
In a suit by a prospective purchaser of real property against the District for
specific performance of a contract to sell the property, the court of appeals
upheld the granting of a plea to the jurisdiction based on sovereign immunity.
The court held that a suit for equitable relief-specific performance-is still a
suit against the State for the purposes of sovereign immunity. The court also
considered section 49.066(a) of the Water Code, which authorizes the District
to "sue and be sued" and states that a suit for contract damages may only be
brought on a written contract approved by the District's board. Citing Tooke v.
City of Mexia, 197 S.W.3d 325 (Tex. 2006), the court held that "sue and be
sued" language did not waive sovereign immunity. The court held that the
limitation on suits for contract damages did not "authorize" a suit and did not
waive immunity. The court also rejected waiver by conduct and a more general
equitable argument for allowing the suit.
G. University Entitled to Immunity from Claims Under Declaratory
Judgment Act andfor Inverse Condemnation
Tex. S. Univ. v. State St. Bank & Trust Co.,
212 S.W.3d 893 (Tex. App.-Houston [1st Dist.] 2007, pet. denied) (op. on
reh'g)
In this contract dispute between Texas Southern University and two
private contractors, the private contractors attempted to circumvent the
University's sovereign immunity by asserting (1) waiver by conduct, (2) inverse
condemnation, and (3) legislative consent in the Declaratory Judgment Act.
The trial court denied the University's pleas to the jurisdiction. The case
contains good general statements of the law regarding each of the waiver issues.
The court of appeals held that the University had waived immunity by its
conduct, agreeing that the University "lured" the contractors with "false
promises that the contract would be valid and enforceable, then disclaimed any
obligation on the contract by taking the position that the contract was not valid
after all." The court of appeals reversed the denial of the plea with regard to
inverse condemnation and the declaratory judgment action. Construing the
case as a "suit against the State," the court followed Tex. NaturalResource
Comm 'n v. IT-Davy, 74 S.W.3d 849 (Tex. 2002), and held that the contractors'
declaratory judgment actions could not be maintained without legislative
permission. Likewise, the court held that the contractor could not show inverse
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condemnation because the property was voluntarily delivered pursuant to a
lease. Justice Keyes dissented from the dismissal of the inverse condemnation
claims, stating that she would have found a properly pleaded inversecondemnation claim because the University enriched itself "under the guise of
'colorable rights' derived from an illusory contract."
H. ParentCould Not Bring Suit Against School DistrictAfter Child was
Left on Locked School Bus Because Bus Driver's Negligence was Negligent
Supervision, Not Negligent Operationor Use of Bus
Breckenridge Indep. Sch. Dist. v. Valdez,
211 S.W.3d 402 (Tex. App.-Eastland 2006, no pet.)
After a four-year-old, disabled and wheelchair-bound girl was left trapped
inside her parked school bus for two hours, her mother sued the District for
negligence. The District filed a plea to the jurisdiction and when the trial court
denied that plea, appealed, contending that the mother had not alleged facts
demonstrating a waiver of the District's governmental immunity. The court of
appeals agreed and reversed and rendered judgment dismissing the suit for want
of jurisdiction. Under the Tort Claims Act, a district is not liable for injuries
caused by a negligent employee unless the injury arises out of the operation or
use of a motor vehicle. Citing Elgin Indep. Sch. Dist. v. R.N., 191 S.W.3d 263
(Tex. App.-Austin 2006, no pet.), the court held that immunity is waived only
if the injuries were actually caused by the use or operation of the vehicle and
that injuries related to supervision of bus passengers do not arise from the
operation or use of the bus. Because the mother alleged facts under which the
child's injuries were caused by negligent supervision, not negligent operation
or use of the bus, the mother failed to allege facts showing a waiver of the
District's governmental immunity.
L University Retained Immunityfrom Suit for Intentional Torts
Luengas v. Univ. of N. Tex.,
No. 02-06-00036-CV, 2006 Tex. App. LEXIS 8686 (Tex. App.-Fort
Worth Oct. 5, 2006, no pet.) (mem. op.)
Luengas worked for the University and was fired after being charged with
falsifying time records, dishonesty, and failure to follow University rules and
policies. After an administrative hearing, he filed suit claiming wrongful
termination. The University filed a plea to the jurisdiction, arguing that its
immunity had not been waived, and the trial court dismissed. Luengas
appealed, and the court of appeals affirmed, holding that the Tort Claims Act
does not waive immunity for intentional torts such as Luengas claimed and,
therefore, that the University had not waived its governmental immunity.

36

TEXAS TECHADMINISTRATIVE LA WJOURNAL

[Vol. 9:1

VII. EVIDENTIARY SUFFICIENCY
A. SubstantialEvidence SupportedEducation Commissioner'sDecision
Upholding Reduction in Teacher's Salary
Hudspeth v. Chapel Hill Indep. Sch. Dist.,
No. 03-06-00243-CV, 2007 Tex. App. LEXIS 4506 (Tex. App.-Austin
June 8, 2007, no pet. h.) (mem. op.)
Teacher claimed that principal made a certain promise regarding salary.
However, she was later informed that this salary would not be paid because her
prior experience was at a school that was not accredited for part of her time
there. Her salary was reduced, and she filed a grievance. The commissioner's
decision upholding the reduction was affirmed by a trial court and the court of
appeals. The court of appeals determined that the commissioner's decision was
supported by substantial evidence under section 21.307(") of the Education
Code, which provides that a trial court may not reverse the commissioner's
decision unless it was not supported by substantial evidence or the conclusions
of law were erroneous. The court held that the principal was not acting as an
agent of the school board for purposes of binding the board to the amount ofthe
teacher's salary; he informed the teacher that the terms of her employment had
to be approved by the board. Moreover, the principal was not authorized to
negotiate salaries, and even if he had done so, the representation about the
salary was not included in the teacher's probationary contract. No exceptions
to the general rule that estoppel did not apply to a government exercising its
governmental power were shown, therefore, there was no liability based on
promissory estoppel.
B. SubstantialEvidence Supported the TABC's Decision to Deny Night
Club's Renewal Applicationsfor Wine-and-Beer and On-PremiseLateHours Licenses
Tex. Alcoholic Beverage Comm'n v. Rodriguez,
No. 01-05-01092-CV, 2007 Tex. App. LEXIS 4276 (Tex. App.-Houston
[1st Dist.] May 31, 2007, no pet. h.) (mem. op.)
In response to public protest, the Texas Alcoholic Beverage Commission
(TABC) declined to renew a club's liquor licenses. The trial court reversed the
TABC's decision. The court of appeals reversed the trial court, relying on
section 61.42 of the Alcoholic Beverages Code, which lists mandatory grounds
for refusal to issue a license. Pursuant to section 61.42(a)(3), a county judge
shall refuse to approve an application if he has reasonable grounds to believe
and finds that the place and manner in which the applicant may conduct his
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business warrants a refusal of a license based on the general welfare, health,
peace, morals, safety, and sense of decency of the people.
By employing the word "may," the statute did not require a finding that
the club owner conducted the business in a place or manner that warranted the
refusal, but only that the manner in which he might conduct it warranted
refusal. It was undisputed that the club remained open until at least two a.m.
early in the week, and until three or four a.m. later in the week and on
weekends. A stabbing on the premises, coupled with the owner's testimony that
his late-arriving customers might have become intoxicated elsewhere, was
substantial evidence of operating the club in disregard of the general welfare,
health, peace, morals, safety, and sense of decency of the public. The court also
held that the "general welfare, health, peace, morals, safety, and sense of
decency of the people" factors permit consideration of conduct that falls short
of criminal conduct resulting in a conviction.
C. SubstantialEvidence Supports the Decision of the Directorof the Motor
Vehicle Division to Deny a CarDealer'sProtestof an Application to
Establish a CompetingDealershipby the Same Car Manufacturer
Grubbs Nissan Mid-Cities, Ltd. v. Nissan N. Am., Inc.,
No. 03-06-00357-CV, 2007 Tex. App. LEXIS 4154 (Tex. App.-Austin
May 23, 2007, pet. denied) (mem. op.)
A car dealer protested an application to establish a competing dealership
in the same city. The Director of the Motor Vehicle Division of the Texas
Department of Transportation denied the protest, finding that the potential for
future growth in the market at issue was more than sufficient to sustain a new
dealership. Expert witnesses for both the dealer and the car manufacturer
agreed that the economic future for the area was very optimistic. The court
found that the evidence showed that the dealer recognized the economic growth
potential for a new dealership and that the director's decision was consistent
with agency precedent. Thus, the appellate court concluded that the director
properly determined that the competing dealer met its burden to demonstrate
good cause to establish a new dealership under Tex. Occ. Code Ann.
§ 2301.652(a) (Vernon 2004). The director did not improperly shift the burden
of proof to the dealer. Even though the final order did not include a specific
finding with respect to the dealer's franchise compliance, there was no violation
of the Occupation Code because the order reflected that the director properly
considered and weighed all of the required statutory factors. There was also no
error in the denial of the dealer's motions to exclude expert testimony, and the
dealer failed to demonstrate either a due process or equal protection violation.
The court explained that the single relevant issue in a protest proceeding is
"good cause," see Tex. Occ. Code Ann. § 2301.652(a) (Vernon 2004), and that
the burden of proving good cause to establish the new dealership is on the
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applicant. In determining whether good cause exists, the statute requires the
director to consider five factors: (1) whether the manufacturer is adequately
represented as to sales and service; (2) whether the protesting dealer is in
substantial compliance with its franchise agreement; (3) the desirability of a
competitive marketplace; (4) any harm to the protesting dealer; and (5) the
public interest. Although the director must consider all five factors, the statute
does not place any emphasis on one factor over another. Because the legislature
has given the director exclusive jurisdiction to determine the issue of good
cause, the question of how best to resolve the issue, including the weight to be
given each statutory factor, is a matter committed to the director's discretion.
The standard employed by the director varies based on the facts and
circumstances in each case. The court also held that although the director is
required to consider any harm to the protesting franchised dealer when
determining whether an applicant has demonstrated good cause, the statute does
not require the applicant to demonstrate a complete lack of harm to the
protesting dealer. The legislature's use of the word "any" in section
2301.652(a)(4) contemplates that there may be some harm, and the statute
simply requires the director to consider the extent and effects of any harm when
making a good cause determination.
D. Legally and Factually Sufficient Evidence SupportedJury's Verdict that
ClaimantDidNot Sustain a CompensablePsychologicalInjury
Hunt v. State Office of Risk Mgmt.,
No. 14-05-00819-CV, 2007 Tex. App. LEXIS 3688 (Tex. App.-Houston
[14th Dist.] May 15, 2007, no pet.) (mem. op.)
Hunt, a state employee, was injured in a work-related accident. She
complained of chronic pain and began to receive treatment for depression and
panic attacks. She claimed that her psychological condition was compensable
as arising out of the work-related accident. The State Office of Risk
Management (SORM) contested compensability before the Workers'
Compensation Commission, and the administrative hearing officer and appeals
panel determined that Hunt's psychological condition was compensable. The
SORM sought judicial review. At the trial de novo, the SORM's expert
witness testified that Hunt's psychological symptoms appeared to be related to
other stresses and preexisting psychological conditions. The jury found that
Hunt's compensable injury did not include a psychological component. Based
on the jury's verdict, the trial court rendered judgment in favor of the SORM.
The court of appeals affirmed, finding that the evidence was legally and
factually sufficient to support the jury's verdict and that the trial court did not
err in denying Hunt's motion for a directed verdict.
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E. More Than a Scintilla of Evidence Presentedthat Employee Did Not
Sustain Injury in Course andScope of Employment Where His Testimony
was Inconsistent and Conflicted with Testimony of Other Employees, So that
it was within the Province of the Jury to Discreditthe Employee's Testimony
and Resolve Discrepanciesin Favorof Employer
Ace Am. Ins. Co. v. Marez,
No. 14-06-00592-CV, 2007 Tex. App. LEXIS 2857 (Tex. App.-Houston
[14th Dist.] Apr. 12, 2007, no pet. h.) (mem. op.)
Marez claimed that he sustained a compensable injury to his back in the
course and scope of his employment as a welder for Trinity Industries, Inc. The
Texas Workers' Compensation Commission (TWCC) held a benefit review
conference and determined that Marez sustained an injury in the course and
scope of his employment and was disabled as a result. Ace American Insurance,
the workers' compensation insurance carrier for Trinity Industries, appealed
this decision to a TWCC appeals panel, which upheld the hearing officer's
decision. Ace then appealed to the district court. The jury determined that
Marez was not injured in the course and scope of his employment, but the trial
court granted Marez's motion for judgment notwithstanding the verdict and
ordered Ace to pay Marez's attorney's fees. Ace appealed, arguing that the trial
court erred in disregarding the jury's verdict because there was more than a
scintilla of evidence upon which the jury could have returned its 'No' verdict.
Ace argued that Marez's testimony was inconsistent and conflicted with the
testimony of Trinity Industries employees and that the jury was entitled to
resolve the inconsistencies and conflicts against Marez. The court of appeals
reversed the j.n.o.v. and award of attorney's fees, holding that the jury was
within its sole province to discredit Marez's trial testimony and to resolve the
conflicting testimony in Ace's favor.
F. After Benefits Claim Was Deniedat Administrative Level, Claimant Did
Not Meet Burden of Establishingthat Employee was Not Intoxicatedat the
Time of the Accident
Sanchez v. State Office of Risk Mgmt.,
No. 08-06-00058-CV, 2007 Tex. App. LEXIS 2244 (Tex. App.-El Paso
Mar. 22, 2007, no pet.) (mem. op.)
Raul Sanchez was injured in a single-car accident while returning home
from employment training and died five months later. Raul's widow sought
workers' compensation benefits. A contested case hearing was held on the
issue of whether Raul was intoxicated at the time of his accident, and the
hearing officer concluded that Raul was intoxicated. An appeals panel
affirmed, and Sanchez soughtjudicial review of the decision. The SORM filed
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a no-evidence summary judgment motion, which the trial court granted, and
Sanchez appealed. The court of appeals held that because the workers'
compensation claim was denied at the administrative level, Sanchez had the
burden of establishing that Raul was not intoxicated. Sanchez's evidence
consisted of testimony from witnesses stating that Raul did not seem
intoxicated when they spoke with him shortly before or after the accident and
an expert who testified that it was impossible to retroactively determine whether
Raul had been intoxicated. The court held that Sanchez failed to meet her
burden of showing that Raul was not intoxicated at the time of the accident and
affirmed the judgment.
G. Respiratory CarePractitioner's(RCP)License was ProperlyRevoked:
SubstantialEvidence Supported the Decision,ALJ Did Not Act Arbitrarily
or Capriciously,andRCP's Rights were Not Violated
Andrews v. Tex. Dep't of Health,
No. 03-06-00234-CV, 2007 Tex. App. LEXIS 1129 (Tex. App.-Austin,
Feb. 15, 2007, no pet.) (mem. op.)
Andrews argued that the trial court erred in affirming the order by the
Texas Department of Health revoking his RCP certificate. He asserted that the
decision to revoke his certificate was not supported by sufficient evidence, that
the AU acted arbitrarily and capriciously by omitting or ignoring exculpatory
witness testimony, that he was improperly penalized for invoking his Fifth
Amendment privilege, and that the Department's failure to comply with his
request for a transcript of the hearing before he filed his administrative motion
for rehearing was a violation of Texas law and a denial of his right to equal
protection and due process.
The court of appeals affirmed, finding that substantial evidence supported
the AL's decision and that the ALJ mentioned in his proposal for decision
(PFD) almost all of the evidence Andrews complained was missing; the
omission of one witness's testimony from the PFD was not material. The court
also held that the ALJ was entitled to draw a negative inference when Andrews
refused to testify and that Andrews did not demonstrate a violation of his equal
protection or due process rights. The statute under which Andrews requested a
transcript, section 2001.059 of the Texas Government Code, does not require
that the transcription be prepared before the motion for rehearing is due.

2007]

CASE LAW UPDATE

H. Officer was ProvidedSufficient Notice of Groundsfor Dismissal, but
City DidNot Present Sufficient Evidence of Conviction, Which it Asserted as
Groundsfor the Dismissal
Webb v. City of Dallas,
211 S.W.3d 808 (Tex. App.-Dallas 2006, pet. denied)
This involved an appeal by a discharged police officer based on his
conviction for assault/family violence. The court held that a dismissal letter
from the chief of police that listed the offense, the officer's prior disciplinary
history, and the department rules violated was sufficient notice for due process
purposes. However, based on its construction of the community-supervision
statute, the court found no substantial evidence to support the ALJ's upholding
of the dismissal due to a conviction where the officer had been placed on
deferred adjudication. The only evidence of a conviction was the prosecutor's
testimony that community supervision constituted a conviction. The court
refused to consider whether other allegations would support the dismissal
because the City's own ordinances did not permit discharge for an incident not
alleged in the letter. The court also based its decision on judicial estoppel
because the City asserted at the hearing that its only grounds was the
assault/family violence offense.
I. Even ifALl Erredby Admitting Unqualified Testimony from a Police
Officer ConcerningHGN Evidence, the Admission was Harmless;
SubstantialEvidence Supported the AL's Order of Suspension
Tex. Dep't of Pub. Safety v. Bishop,
No. 03-06-00054-CV, 2007 Tex. App. LEXIS 360 (Tex. App.-Austin Jan.
22, 2007, no pet.) (mem. op.)
Bishop was arrested for driving while intoxicated. Because she refused to
give a breath specimen, her driver's license was automatically suspended.
Bishop requested an administrative hearing to contest the suspension. At the
hearing, the arresting officer testified that Bishop had difficulty following the
instructions for the Horizontal Gaze Nystagmus (HGN) test and demonstrated
all six clues of intoxication during the test. During closing arguments, Bishop
argued that the officer was not certified to administer the HGN test and that she
administered the test incorrectly. The ALJ found that the Texas Department of
Public Safety was authorized to suspend Bishop's driver's license. Bishop
sought judicial review, and the trial court reversed the AL's order without
stating a basis. The Department appealed, and the court of appeals reversed,
rendering judgment reinstating the AL's order of suspension. It held that even
if the ALJ erred by admitting unqualified evidence from the officer concerning
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the HGN evidence, the error was harmless in light of the other evidence in the
record.
J. SubstantialEvidence SupportedLicense Suspension, andIrregularitiesin
Officer's Report Went to Weight, Not Admissibility of Report
Tex. Dep't of Pub. Safety v. Gandy,
No. 03-05-00836-CV, 2006 Tex. App. LEXIS 8775 (Tex. App.-Austin
Oct. 4, 2006, no pet.) (mem. op.)
After the trial court reversed the decision of an ALJ authorizing the
suspension of Gandy's driver's license, the Department appealed. The court of
appeals held that substantial evidence supported the AL's decision and
reversed the trial court's judgment. The court reviewed the evidence, which
showed that Gandy was pulled over by a Department trooper who smelled
alcohol on Gandy's breath and saw that his eyes were bloodshot. Gandy failed
field sobriety tests and admitted to drinking, then blew higher than the legal
limit on a Breathalyzer test. Gandy argued that because the trooper had not
completed portions of the preprinted report, the report and any other evidence
should be disregarded. The court held that any irregularities in the report went
to its weight, not its admissibility and that the report was properly considered
by the ALJ and constituted substantial evidence to suspend Gandy's license.
See also Goldstein v. Texas Dep 't of Pub. Safety, No. 04-06-00142-CV, 2006
Tex. App. LEXIS 11285 (Tex. App.-San Antonio Oct. 11, 2006, no pet.)
(mem. op.) (affirming trial court's affirmance of AL's suspension and holding
that clerical error in AL's order was immaterial and did not impair Goldstein's
substantial rights).
VIII. INSURANCE
A. Jurisdictionwas Properin Suit Challenging Workers' Compensation
Division Advisories; Advisories Conflicted with Statutory Requirement that
AM4 Guides be the Sole Sourcefor DeterminingImpairmentRatings
Tex. Dep't of Ins. v. Lumbermens Mut. Cas. Co.,
212 S.W.3d 870 (Tex. App.-Austin 2006, pet. denied) (op. on reh'g)
Several workers' compensation insurers sued the Texas Department of
Insurance for declaratory relief invalidating advisories made by the Division of
Workers' Compensation on the impairment ratings for spinal surgery. The
court of appeals first addressed the Department's contention that there was no
jurisdiction under the UDJA because the advisories could be challenged
through a contested case process applying the language of the advisories. The
court explained that the issuance of the advisories was challenged in addition to
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their content. Thus, the court had jurisdiction to determine the Department's
statutory authority to issue the advisories. On the merits, the court held that the
statute required that the AMA Guides to the Evaluation of Permanent
Impairment be the "only permissible source for determining impairment
ratings." The court found that the advisories were inconsistent with the Guides
and upheld the declaration finding them invalid.
B. Departmentof InsuranceDoes Not Have Exclusive JurisdictionOver
Pure Question of Law Involving Employer's Liability Coverage
Tex. Mut. Ins. Co. v. Texas Dep't of Ins.,
214 S.W.3d 613 (Tex. App.-Austin 2006, no pet.)
A workers' compensation insurer filed a declaratory judgment action
against the Department seeking a declaration that it was not obligated under the
policy to defend the insured. The Department filed plea to the jurisdiction that
was granted. The court considered two issues: (1) whether the Department had
exclusive jurisdiction, and, therefore, the insurer had to exhaust administrative
remedies; and (2) whether the rule challenge was ripe. The court of appeals
discussed cases dealing with the Department's exclusive jurisdiction over
employees' workers compensation benefits, including the determination of the
existence of a policy at the time of injury. Here, the dispute was over the
employer's liability coverage and not an employee's claim. Thus, the court
held that the statute did not confer exclusive jurisdiction over the dispute. The
court also held there was no ripeness problem because the suit involved
statutory construction, a pure question of law.
IX. TAx
A. Taxing Authority Had Exclusive JurisdictionOver Taxpayer's Claim to
Set Aside Appraisal; Therefore, Taxpayer Must Exhaust Administrative
Remedies Before FilingSuit
Harris County Appraisal Dist. v. Blue Flash Express, L.L.C.,
No. 01-06-00783-CV, 2007 Tex. App. LEXIS 3707 (Tex. App.-Houston
[1st Dist.] May 10, 2007, pet. filed) (mem. op.)
Appraisal district listed taxpayer's business personal property in two
accounts: one consisted of vehicles taxpayer owned and the other consisted of
vehicles taxpayer leased. Taxing entities sued taxpayer to collect delinquent
taxes on the leased-vehicle account. Taxpayer filed a third-party petition
against the district and the review board alleging that (1) the leased-vehicle
account was a duplicate account through which taxpayer had been unlawfully
double-taxed on the same property; (2) taxpayer had not received proper notice
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of the appraised value of its property; (3) the values for taxpayer's personal
property were excessive because it was entitled to an exemption; (4) taxpayer
was wrongfully denied an opportunity to comply with the Tax Code's
administrative review procedures; and (5) taxpayer was wrongfully denied the
allocations ordered by the board for over-appraising the leased vehicle account.
The district and the board filed a motion for partial summary judgment
asserting that taxpayer had failed to exhaust its administrative remedies. The
trial court denied the motion. Taxpayer filed a cross-motion for summary
judgment alleging that (1) it was excused from having to exhaust administrative
remedies because the district and board acted outside their statutory authority
and deprived taxpayer of its property without due process and (2) taxpayer was
either double-taxed or entitled to a partial exemption. The trial court granted
taxpayer's motion, ordering the district to remove the "duplicate" leasedvehicle account from the 2002 appraisal role and refund any taxes that paid on
that account for 2002. The final judgment also ordered that taxing entities take
nothing on their claim for delinquent taxes.
The court of appeals reversed, holding that none of the asserted exceptions
to the exhaustion-of-remedies doctrine applied to except taxpayer from
pursuing its administrative remedies. The district and board did not act outside
of their statutory authority by any of the actions alleged in taxpayer's complaint.
Furthermore, taxpayer was not denied due process because the property Tax
Code's administrative remedies afforded it the opportunity to protest the
defective notice of the new account. Because taxpayer failed to exhaust its
administrative remedies, the trial court lacked jurisdiction over taxpayer's thirdparty claim. Furthermore, because the trial court lacked jurisdiction to consider
taxpayer's affirmative defense that the appraisal role was defective, it erred by
granting taxpayer's motion for summary judgment against taxing entities.
B. The Independently ProcuredInsurance Tax, as Applied to STP, was
ConstitutionalandDid Not Violate the McCarran-FergusonAct
Combs v. STP Nuclear Operating Co.,
No. 03-06-00428-CV, 2007 Tex. App. LEXIS 3468 (Tex. App.-Austin
May 1, 2007, pet. filed)
STP, a nuclear power plant operator, sued the comptroller for a refund of
tax payments made under the independently procured insurance tax because the
tax was unconstitutional and violated the McCarran-Ferguson Act. The trial
court granted summary judgment in favor of STP. The court of appeals
reversed the trial court's summary judgment and rendered judgment in favor of
the comptroller. The court held that the tax, as applied to STP, did not violate
either due process or the McCarran-Ferguson Act because STP was a Texasbased corporation; the insurance contracts at issue were negotiated and
approved in Texas, the premium payments originated in Texas and losses were
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payable to STP's owners in Texas. Furthermore, the tax did not violate the
equal protection guarantees of the United States or Texas Constitutions because
STP did not show that the Comptroller selectively enforced the tax only against
Texas corporations. Finally, STP failed to establish that the statutory scheme
imposing the tax was arbitrary and capricious or unconstitutionally vague. STP
did not argue that the statutory requirements were unconstitutionally vague and
the comptroller's reporting requirements mirrored the statutory requirements.
C. StatutoryLanguage in Tax Statute was Unclear,Thus, Court of Appeals
Deferred to Comptroller'sLongstandingInterpretation
Dupont Photomasks, Inc. v. Strayhorn,
219 S.W.3d 414 (Tex. App.-Austin 2006, pet. denied)
In this tax protest suit, a taxpayer challenged the comptroller's rule
relating to the sale for resale exemption from sales tax. Under some
circumstances, the sale of real property with tangible personal property to a
purchaser for leasing that property is exempt. The comptroller interpreted the
statute in its rule to prohibit the exemption where the tangible personal property
is leased "as part of an agreement leasing real property." The court of appeals
upheld this interpretation based on an examination of the meaning of the
statutory language "incidental to." The court held that the meaning was unclear
and deferred to the comptroller and its longstanding interpretation.
D. Trial CourtProperlyAffirmed Comptroller'sDetermination that
Services Claimed by Taxpayer to be "UnrelatedServices" and New
Constructionwere Taxable; Evidence Showed that Services were Partof
LargerRepair Project,DidNot Expand Capacity,and InsteadProtected
Existing Pipelinesfrom Corrosion
Chevron Pipeline Co. v. Strayhorn,
212 S.W.3d 779 (Tex. App.-Austin 2006, pet. denied)
Trial court upheld the comptroller's determination of Chevron's tax
liability for excavation/backfilling services and remedial installation of cathodic
protection devices. Chevron asserted that the excavation/backfilling services
were "unrelated services" under Comptroller Rule 3.357 and the cathodic
protection devices were new construction, not taxable repair or remodeling.
The court of appeals affirmed, holding that there was sufficient evidence to
show that the cathodic protection devices prevented existing pipeline from
corroding and did not expand the pipeline's capacity. Thus, the devices did not
add new, usable square footage to the existing pipelines and could not be
considered new construction. The court further held that sufficient evidence
showed that the excavation/backfilling services were related services because
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they were not part of a standalone contract and were not distinct and
identifiable. Instead, the services were part of a larger repair project, were
contracted along with recoating, and were performed for the sole purposes of
doing the repairs.
E. FactIssues Remainedas to Whether Taxpayer Timely Submitted
Protective Claim Letter to Change its Accounting Method andAbout Proper
Reduction to be Made to Taxable Capitalin 1991; Summary Judgment was
Properas to Taxable Capitalin 1989 and 1990 Because Taxpayer Did Not
Timely Raise Claims
El Paso Natural Gas Co. v. Strayhorn,
208 S.W.3d 676 (Tex. App.-Texarkana 2006, no pet.)
El Paso and the comptroller disputed El Paso's franchise tax liability for
1989 through 1991. Both parties filed motions for summaryjudgment, the trial
court granted partial relief to both, and both appealed. The comptroller argued
that El Paso should not change its 1989 and 1990 accounting method from "full
cost" to "successful efforts," and El Paso argued that it should deduct certain
revenues and losses from its 1989, 1990, and 1991 taxable capital reports.
The court of appeals held that summary judgment allowing El Paso to
change its accounting method could not stand because there was a fact question
as to whether El Paso timely filed a protective-claim letter that would have
allowed it to file amended returns using the successful-efforts accounting
method. Evidence showed that El Paso mailed the letter in 1991, but it also
showed that the comptroller never received it. The court next held that the trial
court properly disallowed El Paso from subtracting interstate gas transportation
revenues or unamortized losses attributable to reacquired debt from its 1989
and 1990 taxable capital. The court held that the date of finality at issue here
was the date an earlier proceeding was dismissed on joint motion and the
parties signed a joint waiver of their rights to file motions for rehearing.
The court further held that section 111.104(c)(3) of the Tax Code did not
apply to the claims at issue in this proceeding because no "deficiency
determination" occurred. In addition, El Paso's 1991 protective claim letter was
insufficient to begin an administrative proceeding, which tolls limitations under
section 111.207(d). The court concluded that El Paso did not timely file the
subject lawsuit and that limitations barred its claims related to 1989 and 1990
deductions. Finally, the court held that the Comptroller was not entitled to
summaryjudgment on the issue of whether El Paso was entitled to remove from
its 1991 taxable capital interstate gas transportation revenues, unamortized
losses on reacquired debts, and sums erroneously included from another
account. The court held that there was a fact issue about the proper reduction.
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X. WORKERS'COMPENSATION

A. ProfessionalFootballPlayer was Not Entitled to Claim Workers'
Compensation Benefits and Medical/SalaryBenefits Under Both His
Contractand Collective BargainingAgreements
Gulf Ins. Co. v. Hennings,
No. 10-06-00192-CV, 2007 Tex. App. LEXIS 5491 (Tex. App.-Waco July
11, 2007, no pet. h.) (mem. op.)
This suit concerns a worker's compensation claim filed by a professional
athlete, as defined by section 406.095(a) of the Texas Labor Code, which is the
Workers' Compensation Act (the Act). Hennings played for the Dallas
Cowboys from 1992 through March 2001. In October 2000, he suffered a neck
injury during a game. In November 2000, he underwent surgery to repair his
injured neck, and the Cowboys placed him on the injured-reserve list. In
January 2001, Hennings started rehabilitation and began working out at the
team's training facility. In June 2001, he decided to retire because of the risk of
future injury. He testified that he was not prohibited from playing but that he
decided that it was not worth the risk of injury. The Cowboys paid his medical
expenses and, in March 2001, terminated his contract. Hennings received
$87,500 in severance pay from the Cowboys and $225,000 from the NFL under
the "injury protection clause" of the NFL Collective Bargaining Agreement.
Believing that he was entitled to lifetime medical benefits under the
Workers' Compensation Act, Hennings filed an application for compensation
benefits. An administrative judge concluded that Hennings was not barred
from pursuing such benefits. Gulf Insurance Company appealed to a Texas
TWCC appeals panel, which affirmed the decision of the administrative judge.
Gulf Insurance sought review, and ajury found that Hennings was injured as a
result of a compensable injury, his benefits under his contract and collective
bargaining agreement were not equal to or greater than those available under
the Act and he was entitled to temporary income benefits for fifteen weeks.
Both Hennings and Gulf Insurance appealed.
Section 406.095 of the Act states that professional athletes, who are
entitled under their contracts to medical care and weekly benefits equal to or
greater than the benefits under the Act, must elect to either receive benefits
under their contract or under the Act. The jury found that Hennings' benefits
under his contract were not equal to or greater than his benefits under the Act.
Gulf Insurance argued that the two types of benefits must be compared together
and that Hennings, by failing to make an election, actually elected the option
that provided the "highest benefits" and was not entitled to receive benefits
under his contract and the Act. The court of appeals agreed, sustained Gulf
Insurance's issue, reversed the trial court's judgment, and rendered judgment in
favor of Gulf Insurance. Justice Gray dissented, asserting that the majority
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ignored statutory language that determines the circumstances under which an
injured player must make an election between workers' compensation benefits
and player-contract benefits.
B. Worker's Compensation CarrierMust Either Start PayingBenefits or
File a Notice of Refusal Within Seven Days of Receiving Notice of Injury or
The CarrierLoses Right to Contest Compensability
S. Ins. Co. v. Brewster,
No. 01-06-00029-CV, 2007 Tex. App. LEXIS 5288 (Tex. App.-Houston
[1st Dist.] July 6, 2007, no pet.)
The trial court concluded that appellant Southern Insurance Company was
obligated to pay workers' compensation benefits to Michael Brewster, who
sustained neck injuries in a car accident that occurred while he was acting in
the course and scope of his employment. Brewster reported the accident to his
supervisor, but no compensation claim was pursued; instead, Brewster sought
medical attention through his group insurance coverage. After Brewster
learned that he would need surgery, he sued the driver of the truck that hit him
in the earlier accident. Prior to his surgery, Brewster sustained another injury to
his back. Brewster went to a chiropractor who concluded that he had
aggravated the neck injury he sustained in the automobile collision and ordered
him not to work. Brewster then filed a claim with the Workforce Compensation
Commission. The carrier investigated and agreed to compensate Brewster, but
limited his payments to treatment for his back injuries and did not compensate
for any injuries to his neck from that point forward.
Brewster challenged the decision to refuse back pay for his neck injuries,
arguing that the carrier had waived its right to dispute compensability under the
Administrative Code's notice requirements. It was ruled that Brewster's
"compensable injury does not extend to and include an injury to the neck," an
appeals panel affirmed, and Brewster requested a second hearing. This time the
carrier challenged whether Brewster had waived his claim by not filing notice
within one year of sustaining his neck injuries. The review panel agreed, and
Brewster challenged this ruling in a contested-case hearing. The hearing officer
agreed that Brewster had not timely filed his claim but ruled that the carrier was
not relieved from liability under section 409.004 of the Labor Code because it
"failed to timely contest compensability of the claim." The appeals panel
affirmed, as did the trial court.
The court of appeals, using a modified de novo review, concluded that the
relevant Labor Code sections barred the carrier's reliance on Brewster's lack of
notice due to its failure to timely contest Brewster's untimeliness. Essentially,
the court concluded that if a carrier neither initiates benefits nor files a notice of
refusal within seven days of receiving notice of injury, the carrier may not
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contest compensability. Thus, the court of appeals affirmed the trial court's
judgment.
C. In Workers' CompensationSuit, Employee was Entitled to Supplemental
Income Benefits
State Office of Risk Mgmt. v. Escalante,
No. 08-06-00077-CV, 2007 Tex. App. LEXIS 4305 (Tex. App.-El Paso
May 31, 2007, no pet. h.)
In 1999, the claimant suffered a back injury in the course of his
employment and obtained workers' compensation benefits. In 2000, the
claimant was involved in a work-related car accident and again sought workers'
compensation. After a jury determined that the 2000 accident resulted in
compensable injuries, the claimant filed for supplemental income benefits
(SIBs) under former section 408.142(a) of the Labor Code. Section 408.142(a)
provides that an employee may be entitled to SIBs if, at the time of the
expiration of his income benefits, he: (1) has an impairment rating of 15% or
more as determined by this subtitle from the compensable injury; (2) has not
returned to work or has returned to work earning less than 80% of his average
weekly wage as a direct result of the employee's impairment; (3) has not
elected to commute a portion of the impairment income benefit; and (4) has
made good-faith efforts to obtain employment commensurate with his ability to
work.
A hearing officer and an appeals panel found that the claimant was
entitled to SIBs for three quarters, and the carrier sought judicial review. The
trial court granted summary judgment for the claimant, and the court of appeals
affirmed, holding that the carrier submitted no evidence to raise an issue as to
whether the 2000 accident was the cause of the claimant's disability, failed to
show that the claimant was not entitled to claim SIBs after his 1999 injury, and
failed to address the finding that the claimant's participation in vocational rehab
met the good-faith requirement.
D. Self-Insured School DistrictComplied with the ProperProceduresto
Begin PayingBenefits Within Seven Days from the Date it Received
Claimant's Written Notice of Injury
Northside Indep. Sch. Dist. v. DuBose,
No. 04-06-00517-CV, 2007 Tex. App. LEXIS 3937 (Tex. App.-San
Antonio May 23, 2007, no pet.) (mem. op.)
The District contested the compensability of a claimant's alleged workrelated injury. In a contested case hearing, the hearing officer determined that
the District timely contested compensability. The claimant appealed, and the
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trial court determined that the school district waived its right to contest
compensability. The court of appeals reversed. The court explained that a
carrier has two separate deadlines to meet in order to timely contest
compensability. First, within seven days after receiving written notice of
injury, the carrier must either begin paying benefits or give written notice of its
refusal to pay. Second, if the carrier meets the seven-day pay-or-dispute
deadline, the carrier has sixty days to investigate and deny compensability. A
carrier that begins paying benefits may deny compensability within sixty days
for any valid reason, but if it files a notice of refusal, it is limited to the grounds
specified in the notice, except for newly discovered evidence.
The court held that the District complied with the deadlines. The court
explained that the Workers' Compensation Act provides a three-step process
for resolving disputes: (1) a benefit review conference; (2) a contested case
hearing; and (3) an appeals panel. Each step in the administrative process is
contingent upon completion of the prior proceeding and is limited to the scope
of the prior proceeding. Finally, judicial review of the appeals panel's decision
is limited to the issues decided by the panel.
E. Insurer Waived Right to Dispute Workers' Comp Claim
Lopez v. Zenith Ins. Co.,
299 S.W.3d 775 (Tex. App.-Eastland 2007, pet. filed)
A worker claimed that she was injured in the course and scope of her
employment. Following a contested case hearing, the hearing officer
determined that although the insurer did not timely contest the injury, the
insurer did not waive its contest rights because the employee did not suffer a
compensable injury. However, the appeals panel determined that regardless of
whether the injury was compensable, the insurer waived its right to contest
compensability because it did not begin paying benefits or controvert the claim
within seven days of receiving the worker's interrogatory answers. The insurer
appealed, and the trial court granted summary judgment in favor of the insurer,
finding that the insurer had timely controverted the claim and that, as the
employee suffered no injury, it could not waive its right to contest her claim.
The court of appeals reversed, holding that the trial court did not have
subject matter jurisdiction over the dispute. The court explained that the
hearing officer's findings are binding if not appealed, and the insurer did not
appeal the hearing officer's initial determination that the insurer did not timely
contest the injury. Further, section 410.302 of the Labor Code limits the issues
that the trial court can consider when an appeals panel's decision is appealed,
requiring the appealing party to "specifically set forth the determinations of the
appeals panel by which [it is] aggrieved"; the insurer failed to do so.
Next, the court held that the insurer waived its right to contest
compensability. The court explained that when the legislature adopted Chapter
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409 of the Labor Code, it established deadlines for employees, employers, and
carriers and imposed consequences for failing to meet these deadlines. The
legislature intended to create a streamlined process for administering
compensation claims to avoid delays that cause claimants financial hardship
and early attorney involvement; an efficient system also benefits employers and
carriers by reducing costs. The legislative deadlines and their application are an
important part of this streamlined process. The court agreed with the appeals
panel that the employee suffered an injury and that the insurer, by not
complying with the statute, had waived the right to contest the compensability
of that injury.
F. Insurer's Choice to Nonsuit its Challenge to Commission's Award of
Benefits Made Claimant the PrevailingPartyforPurposes ofAwarding
Attorney's Fees Under Workers' CompensationAct
Twin City Fire Ins. Co. v. Vega-Garcia,
223 S.W.3d 762 (Tex. App.-Dallas 2007, pet. filed)
Vega-Garcia sustained a work related injury and the TWCC awarded her
Insurer filed suit to challenge that
supplemental income benefits.
determination, but then nonsuited its action. Vega-Garcia filed a motion for
attorney's fees or, in the alternative, for reinstatement or a new trial. The trial
court granted Vega-Garcia's motion for attorney's fees and, over Vega-Garcia's
objection, ordered a jury trial on the amount of reasonable and necessary
attorney's fees. The jury awarded Vega-Garcia attorney's fees for $18,540 for
preparation and trial concerning supplemental income benefits, $5,126 for
pursuit of attorney's fees, $5,000 for an appeal to the court of appeals, and
$5,000 for an appeal to the supreme court. The trial court entered judgment on
the verdict.
The court of appeals held that insurer's choice to nonsuit its challenge to
the commission's award of benefits made Vega-Garcia the prevailing party for
purposes of attorney's fees under sections 408.147 and 408.221 of the Labor
Code. However, sections 408.147 and 408.221 contain no language allowing
recovery of attorney's fees for the pursuit of attorney's fees incurred in the
underlying suit. Therefore, the court of appeals reversed the $5,126 award for
pursuit of attorney's fees. The court affirmed the remainder of the trial court's
judgment, concluding that there was legally sufficient evidence to support the
amount of attorney's fees awarded.
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G. Employer DidNot Waive Right to Contest Employee's Applicationsfor
Supplemental Income Benefits by Failingto Specifically Identify Which of
Employee's Multiple Applications it was Contestingin its Requestfor a
Benefits Review Conference
Cruse v. Tex. Dep't of Transp.,
No. 07-05-00267-CV, 2007 Tex. App. LEXIS 3512 (Tex. App.-Amarillo
May 8, 2007, no pet.) (mem. op.)
TxDOT employee Cruse suffered a work-related injury. TxDOT disputed
the extent of Cruse's compensable injury and the applicable impairment
assigned. Cruse's eligibility for Supplemental Income Benefits (SIBs) was
delayed pending resolution of this dispute. When the dispute was resolved in
Cruse's favor and his eligibility for SIBs was established, Cruse timely
submitted SIBs applications for the first thirteen quarters. Upon receiving
notice of Cruse's SIBs applications, TxDOT filed a request for a Benefit
Review Conference (BRC) with the Worker' Compensation Commission, but it
did not specifically identify the applications that were being disputed. The
parties did not reach an agreement at the BRC, and the case was set for a
contested case hearing. After the contested case hearing, the hearing officer
issued an order finding that Cruse was entitled to SIBs for only the second,
sixth and tenth quarters, but that TxDOT waived its right to contest Cruse's
entitlement to SIBs for the second through thirteenth quarters because it did not
timely request a BRC contesting Cruse's right to SIBs for those quarters. An
appeals panel affirmed, and TxDOT sought de novo review by the trial court,
which granted summary judgment for TxDOT, finding that TxDOT did not
waive its right to contest Cruse's SIB entitlement by not expressly identifying
the disputed applications.
The court of appeals affirmed, holding that section 408.147(b) of the
Labor Code required only that TxDOT make the BRC request within ten days
of receipt of the applications. The statute did not limit what issues could be
addressed at the BRC or impose a requirement that issues must be clearly
identified in the request.
H. Trial CourtDidNot Have Jurisdictionto Consider Whether Worker was
Entitled to Lifetime Income Benefits Beyond the Date of the Contested Case
HearingBecause that Issue was Not Decided by the Appeals Panel
Tex. Dep't of Ins., Div. of Workers' Comp. v. Jackson,
225 S.W.3d 734 (Tex. App.-Eastland 2007, no pet.)
Jackson sustained a work-related injury and asserted a claim for lifetime
income benefits (LIBs) and travel reimbursement related to medical treatment.
After a contested case hearing, the hearing officer found that Jackson was not

2007]

CASE LA W UPDATE

entitled to LIBs as of the date of the hearing but that he was entitled to
reimbursement for his travel expenses. The court upheld the ruling on
administrative appeal, and Jackson filed suit. The TWCC filed a motion in
limine asking for admission of evidence only on the issue of Jackson's
entitlement to LIBs as of the date of the contested case hearing. The trial court
denied the motion, allowed Jackson to file a trial amendment, and announced
that it would allow evidence of Jackson's injury as of the date of trial. In
response, the commission asserted a plea to the jurisdiction. The trial court
denied the plea and the commission brought an interlocutory appeal. The court
of appeals reversed, holding that the trial court's jurisdiction was limited to the
issues decided by the appeals panel and specifically raised in the appeal. The
legislature did not give trial courts authority to excuse the exhaustion of
remedies required by sections 410.251 and 410.301 of the Labor Code.
. Trial Court's Take-Nothing Judgment on a Workers' Compensation
Claim Must be Affirmed Where Appellant Assigned No Errorto Findingthat
She DidNot Sustain a CompensableInjury
Hill v. Am. Home Assurance Co.,
No. 05-05-0143 1-CV, 2007 Tex. App. LEXIS 2938 (Tex. App.-Dallas
Apr. 18, 2007, no pet.) (mem. op.)
Hill appealed the trial court's take-nothing judgment on her workers'
compensation claim, which affirmed a decision of a TWCC Appeals Panel.
Hill challenged the trial court's determinations (1) of the date of her injury,
(2) that she did not timely notify her employer of her injury, and (3) that she
was not injured during the course and scope of her employment. However, Hill
did not challenge the trial court's finding that she did not sustain a compensable
injury. When an independent ground fully supports the complained-of ruling or
judgment and the appellant assigns no error to that ground, the court of appeals
must accept the validity of that finding and conclude that any error in the
challenged grounds is harmless. Because the trial court's finding that Hill did
not sustain a compensable injury was an independent ground that fully
supported the take-nothing judgment, the court of appeals affirmed.
J. Deadlinefor FilingSuitfor JudicialReview of Workers' Compensation
Appeals Panel is Mandatory and Jurisdictional
Tex. Mun. League v. Burns,
209 S.W.3d 806 (Tex. App.-Fort Worth 2006, no pet.)
The city provided workers' compensation benefits under an interlocal
agreement that created a self-insurance pool with other municipal entities. The
Municipal League Intergovernmental Risk Pool (Risk Pool) was the supervising
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agency over the performance of the agreement. The agreement required that
suits brought or defended by the Risk Pool would be brought or defended in the
name of the city. Bums sought workers' compensation benefits from the city,
which the Risk Pool denied benefits, listing itself as the insurance carrier. A
hearings officer awarded benefits, describing the Risk Pool as carrier, and an
appeals panel upheld the award. The Risk Pool sought judicial review, listing
itself as plaintiff, contrary to the interlocal agreement. Realizing the mistake
five months after the appeals panel's decision, the city filed a petition in
intervention and later sought to be substituted for the Risk Pool as plaintiff.
The trial court struck the petition in intervention and dismissed the Risk Pool's
suit for lack of standing.
The court of appeals affirmed, concluding: (1) the forty-day period for
seeking judicial review of the appeals panel's decision is mandatory and
jurisdictional, see Tex. Lab. Code Ann. § 410.252(a) (Vernon 2007), (2) the
city did not timely appeal, (3) the Risk Pool lacked standing to seek review, and
(4) the Risk Pool's filing of the appeal misidentifying itself as the plaintiff did
not equitably toll the filing deadline. Although the Risk Pool and the city had
aligned interests, they were too different as entities to come within the doctrine
that applies to separate but related legal entities when the wrong entity sues.
The doctrine permits substitution of the proper party if the defendant has notice
of the suit and is not misled or disadvantaged by the misidentification.
K. Common-Law Remedies for Recovering Unpaid Wages Survive
Dismissal by Agency, but Are Barredby Agency Ruling on the Merits
Tricon Tool & Supply, Inc. v. Thumann,
226 S.W.3d 494 (Tex. App.-Houston [1st Dist.] 2006, pet. filed)
After being fired by Tricon on August 16, 2001, salesperson Thumann
sought compensation for commissions on orders he took but the products had
not been shipped when he was fired. Thumann filed a complaint under the
"Payday Law," Tex. Lab. Code Ann. §§ 61.001, et seq. (Vernon 2007), that
was effectively received by the Texas Workforce Commission (TWC) on
December 10, 2001. The TWC denied Thumann's claim for commissions on
sales for which the products had been shipped between the time he was fired
and filed his claim (shipped products), concluding that Thumann did not earn
those commissions. The TWC dismissed Thumann's claims for commissions
on sales for which the products had not yet shipped when his claim was
received (later-shipped products) because they were unripe. TWC's order was
signed July 3, 2002. On July 26, 2002, Thumann sent a letter to the TWC
attempting to withdraw his claims. On August 1, 2002, Thumann sued seeking
commissions on all the orders he had taken but for which the products had not
shipped when he was fired. The trial court granted Tricon's motion for
summaryjudgment against Thumann's claims for commissions on the shipped
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products, based on res judicata. The trial court denied the motion for
commissions on the later-shipped products that the TWC dismissed as unripe.
A jury rejected the breach of contract theory, but awarded Thumann $5,876
based on quantum meruit for commissions on the later-shipped products.
The court of appeals affirmed the judgment. The court concluded that
although the Payday Law is neither mandatory nor exclusive of common-law
claims, it is an alternative remedy and a claimant cannot escape the effect of an
administrative rejection of his Payday Law claims. Thus, Thumann's failure to
timely withdraw or appeal the TWC's order rejecting some of his claims made
the TWC's ruling final as to those claims. The court held that Tricon did not
preserve a collateral-estoppel defense against the remainder of Thumann's
claims and that sufficient evidence supported the jury's quantum meruit
finding. The court declined to hold as a matter of law that Thumann's salary
compensated him for all pre-shipment work activities or that an express
contract existed regarding the payment of commissions on products shipped
after termination. The jury was entitled to rely on the evidence and Tricon's
argument that no contract existed.
L. CarrierMust ExhaustAdministrative Remedies When Seeking to Recoup
OverpaidBenefits Based on Fraud
GuideOne Ins. Co. v. Cupps,
207 S.W.3d 900 (Tex. App.-Fort Worth 2006, pet. denied)
A workers' compensation insurance provider sued claimant for fraud,
conversion, and negligent misrepresentation in obtaining benefits. The
provider sought recovery of overpaid supplemental income benefits without
requesting a benefit-review conference or administrative-violation proceeding.
The court of appeals concluded that the Workers' Compensation Act is a
pervasive regulatory scheme that gives the Workforce Commission exclusive
jurisdiction over these types of claims.
XI. PUBLIC UTILITY COMMISSION

A. The PUC Has PrimaryJurisdictionto Resolve Threshold Questions
About the Meaning andEffect of Certain Telephone Interconnection
Agreements Between Incumbent Local Exchange Carrierand Competitive
Local Exchange Carriers
In re Sw. Bell Tel. Co., L.P.,
226 S.W.3d 400 (Tex. 2007)
Southwestern Bell (SBC), an incumbent local exchange carrier (ILEC),
and several completive local exchange carriers (CLECs) entered into
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agreements that set rates for certain services. Later, the Public Utilities
Commission (PUC) set rates in similar cases, and the CLECs sued SBC,
alleging that the rates they were being charged were too high. The trial court
denied various motions by SBC, and SBC sought mandamus relief. The
supreme court conditionally granted relief, holding that the PUC had primary
jurisdiction over the interconnection agreements. The supreme court noted that
the PUC had expertise in interpreting such agreements and stated that the
uniform interpretation of such agreements provided "great benefit" because
conflicting rulings by juries and courts could result in disparate treatment of
companies, inhibit competition, compromise the PUC's performance of its
regulatory duties, and frustrate Congress's goal ofpromoting competition in the
local-calling market. The court held that the trial court abused its discretion in
refusing to abate the case to allow the PUC to exercise its primary jurisdiction.
There was no adequate remedy on appeal if the trial proceeded before the PUC
completed its exercise of primaryjurisdiction. The supreme court also rejected
the CLECs' waiver argument, finding that SBC raised the issue of primary
jurisdiction promptly, sought a hearing within the timeframe set by the
scheduling order, and sought mandamus relief soon after its motion was denied.
XII. WATER

A. GroundwaterDistrict'sOrders were "FinalOrders"; Therefore, the
Trial Court Properly Deniedthe District'sPlea to the JurisdictionArguing
that it Had Not Yet Issued Final Orders
Kinney County Groundwater Conservation Dist. v. Boulware,
No. 04-07-00079-CV, 2007 Tex. App. LEXIS 5559 (Tex. App.-San
Antonio July 18, 2007, no pet.)
The Texas legislature created the Conservation District in 2001,
empowering it to regulate groundwater withdrawals in Kinney County, which it
regulates through a permit system. Existing and historic users are generally
entitled to withdraw an amount of groundwater equal to the applicant's
maximum beneficial use of water during the applicable historic use period.
Several businesses and individuals timely applied for historic use permits.
The Conservation District held hearings on the applications in September
2004, and its expert prepared a report recommending that the permit requests
be approved for slightly smaller amounts of water than had been sought. The
Conservation District postponed any action on the applications until March
2005. Ultimately, the Conservation District approved the applications, but for
significantly less water than requested. The Conservation District did not
reduce its decisions to writing. The applicants, in accordance with the
administrative procedures of the Conservation District, sought a rehearing,
which was overruled by operation of law. The applicants then filed suit
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alleging that the Conservation District failed to issue written orders and permits
confirming the decision of the Conservation District as required by statute. In
response, the Conservation District issued written orders virtually identical to
its oral pronouncements. In the orders, the Conservation District stated that the
issuance of the permits was subject to the applicants' tender of all
administrative fees incurred by the Conservation District throughout the
process; these administrative fees had been challenged as unlawful by the
applicants' lawsuit. The give and take between the Conservation District and
the applicants produced three motions for rehearing, each overruled by
operation of law, and three corresponding amendments to the applicants'
petition.
The Conservation District filed a plea to the jurisdiction asserting that the
trial court lacked jurisdiction because (1) the applicants' claims were not ripe
because the Conservation District had yet to render final decision on the permit
applications; (2) the applicants had not exhausted their administrative remedies
before filing suit; (3) the applicants' claims were not appropriate for review
under the UDJA; and (4) the issues raised in the applicants' second amended
petition were outside the scope of the order of assignment by which the case
below was transferred to the trial court. The trial court denied the plea and an
appeal followed.
The Conservation District complained that the trial court erred in denying
the plea to the jurisdiction because the applicants' claims were an attempt to
avoid the administrative process and that the Conservation District had yet to
take a final adverse action against them. Essentially, the Conservation District
argued that their oral pronouncements were not final decisions, despite the
applicants' three motions for rehearing and the later filed written decisions
confirming the prior oral pronouncements. The court of appeals disagreed and
held that the oral orders met the supreme court's standard for determining when
an administrative order is final, announced in Tex.-New Mexico Power Co. v.
Tex. Indus. Energy Consumers, 806 S.W.2d 230, 232 (Tex. 1991). The court
did not address the remaining issues raiser by the Conservation District because
they were outside the scope of the its plea to the jurisdiction and affirmed the
denial of the plea to the jurisdiction.
B. In Suitfor JudicialReview ofPermittingDecision, Trial Court Abused
its Discretion When it Denied Water Authority's Motions to Strike Jury
Demandand to Limit Review to the AdministrativeRecord
In re Edwards Aquifer Auth.,
217 S.W.3d 581 (Tex. App.--San Antonio 2006, orig. proceeding)
After the Edwards Aquifer Authority (the Authority) adopted an AL's
recommended order granting landowners' request for a groundwater permit, but
in a smaller amount than requested, landowners sought judicial review and
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asked the trial court to reverse the permit and remand the matter to the
Authority. The Authority moved to strike the landowners' jury demand and
sought to limit the scope of the trial to the administrative record considered by
the Authority. The trial court denied both requests and the Authority filed a
petition for writ of mandamus. The court of appeals granted mandamus relief,
holding that the Authority's permitting decision must be reviewed not under a
substantial evidence de novo standard of review, but under a substantial
evidence standard---conducted by a trial judge sitting without a jury and is
confined to the administrative record. The court held that Chapter 36 of the
Texas Water Code applied to this proceeding and that there was no assertion of
procedural irregularities that could allow the consideration of additional
evidence beyond the administrative record.
XIII. MISCELLANEOUS
A. Even When AL.! Refers to a Non-Existent Statute in its Decision, its FactFindingsAre Still Entitledto Deference on Appeal
Texas Dep't of Pub. Safety v. Alford,
209 S.W.3d 101 (Tex. 2006)
In a driver's license revocation hearing, the ALJ made a finding that
referred to a non-existent section of the Texas Transportation Code. As a
result, the trial court reversed the ALJ's decision, and the appellate court
affirmed the trial court's reversal. The supreme court reversed, holding that,
irrespective of the ALJ's mistake in referencing the statute, there was
substantive evidence to support his findings, which are entitled to deference,
and his ultimate decision to revoke the driver's license.
B. Requestfor Findingsof Factand Conclusions ofLaw Did Not Extend
Time to File Notice of Appealfrom AdministrativeSuspension of Driver's
License
Flathers v. Tex. Dep't of Pub. Safety,
No. 07-07-0142-CV, 2007 Tex. App. LEXIS 5750 (Tex. App.-Amarillo
July 20, 2007, no pet.)
The issue in this appeal is whether the appellant's notice of appeal was
timely filed. On November 15, 2006, an administrative hearing was held on
Flathers's challenge to the Department's order suspending his driver's license.
The ALJ suspended Flathers's license and Flathers's appealed to the county
court at law. The trial court affirmed the ALJ's ruling, signing a judgment on
February 2, 2007. Nearly two weeks later Flathers filed a request for findings
of fact and conclusions of law pursuant to Rule 296 of the Texas Rules of Civil
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Procedure. Flathers filed his notice of appeal sixty-six days after the judgment
was signed.
Generally, a notice of appeal must be filed within thirty days after the
judgment is signed, but TEX. R. APP. P. 26.1 (a)(4) extends the deadline to
ninety days after the judgment is signed if a timely request for findings of fact
and conclusions of law is made. However, Rule 26.1 (a)(4) only applies to
"situations where findings and conclusions either are required by the Rules of
Civil Procedure or, if not required, could properly be considered by the
appellate court." The court of appeals explained that a mere request for
findings and conclusions do not extend the appellate deadline where findings
and conclusions can have no purpose and cannot be properly considered. The
court then noted that the trial court that heard Flathers's appeal heard only
argument, not additional evidence; essentially, there was no factual dispute
presented. Thus, the court concluded that Flathers's request for findings and
conclusions did not extend the appellate deadlines and his notice of appeal was
untimely.
C. Commissioner's Constructionof Relevant Statutes was Reasonable and
Consistent with Statutory Language
Tarrant v. Clear Creek Indep. Sch. Dist.,
No. 01-06-00653-CV, 2007 Tex. App. LEXIS 5494 (Tex. App.-Houston
[1st Dist.] July 12, 2007, no pet.)
Tarrant appealed the summary judgment rendered in favor of the District.
Tarrant complained that the Commissioner of Education's denial of her appeal
from the District's non-renewal of her one-year contract was arbitrary and
capricious. In 2003, Tarrant retired from teaching in the Clear Creek
Independent School District. She was rehired by the District for 2004-2005
under a special provision permitting retirees who are certified in an "acute
shortage area" to return to work without forfeiting their pensions or retirement
benefits. In March 2005, Tarrant was notified that the District would not be
renewing her contract. Tarrant requested a hearing and, at the close of the
hearing, the District's board voted not to renew her contract. Her appeal to the
commissioner was denied, and she sought judicial review of the
commissioner's decision, but the trial court rendered summary judgment in
favor of the District and the commissioner's decision. In support of her
contention that the District's and the commissioner's decisions were arbitrary
and capricious and contained errors of law, Tarrant asserted that: (1) the
District was not authorized to issue a teaching contract that expired after one
year and could not be renewed; (2) the Government Code does not require that
positions held by teachers under the "acute shortage area exception" be vacated
in order to hire non-retirees; and (3) the Education Code permits a school
district to non-renew a teacher's contract only for a pre-established reason and
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that participation in the "acute shortage area exception" was not a preestablished reason.
Before reviewing the trial court's decision under the substantial-evidence
standard, the court of appeals discussed the statutes and District policies. The
court held that contrary to Tarrant's assertions, the issues were whether the
commissioner's construction of the relevant statutes was reasonable and
whether her conclusions of law were erroneous. The court concluded that the
commissioner's interpretation was reasonable and consistent with statutory
language. The court affirmed the trial court's judgment.
D. The Administrative ProceduresAct (APA) Only Applies to State Agency
Hearings; it Does Not Govern HearingsBefore a City Board
City of Arlington v. Centerfolds, Inc.,
232 S.W.3d 238 (Tex. App.-Fort Worth 2007, pet. filed)
Owners of a sexually oriented business (SOB) that was changing from
male to female performers sought a location exemption because it was located
within one thousand feet of two residential areas. The city board held a public
comment session and a hearing before denying the request. The SOB appealed
the decision, and the trial court granted summary judgment in favor of the SOB.
The court of appeals affirmed, holding that the SOB did not waive its dueprocess arguments because it exhausted its available administrative remedies
before seeking judicial review. The court held that the ALJ denied the SOB the
procedural due process to which it was entitled under the 14th Amendment by
refusing to allow it to re-examine witnesses after the board's questions. The
court emphasized that in administrative proceedings, due process requires that
parties be accorded a full and fair hearing on disputed fact issues and that the
"rudiments of fair play" be observed. The court also held that the dispute was
governed by the procedures in a city ordinance, and not by APA procedures,
which applies only to state agency hearings.
E. Order GrantingPlea to the Jurisdictionwas Void Because it was
Entered While a Motion to Recuse the Trial Judge was PendingBefore the
PresidingJudge of the Administrative Region
Riga v. Comm'n for Lawyer Discipline,
224 S.W.3d 795 (Tex. App.-Houston [1st Dist.] 2007, pet. denied)
The Commission brought a disciplinary action against Riga, alleging that
he violated the Disciplinary Rules of Professional Conduct and aided his legal
assistant, Easton, in the unauthorized practice of law. Riga filed counterclaims
against the commission, Halliburton, its lawyer, and the State Bar of Texas.
Easton filed a plea in intervention asserting claims against Halliburton and
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Ross, a member of one of the Bar's grievance committees. The supreme court
appointed the Honorable Craig Fowler to preside over the disciplinary action,
and Easton filed a motion to recuse Judge Fowler.
The State Bar, the Commission, Halliburton, and Ross filed a plea to the
jurisdiction arguing that Judge Fowler's appointment did not authorize him to
preside over any parties or claims other than the disciplinary action against Riga
and that he lacked subject-matterj urisdiction over parties and claims outside of
the disciplinary action. Judge Fowler granted the plea to the jurisdiction on
May 25, 2005. Over five months later, Judge Fowler referred Easton's recusal
motion to the presiding judge of the administrative region, who denied the
motion. The State Bar, the Commission, Halliburton, and Ross then asked the
trial court to reconsider their plea to the jurisdiction. On February 20, 2006,
Riga and Easton filed a second motion to recuse Judge Fowler. On March 1,
2006, the trial court granted the plea to the jurisdiction and in a separate order
referred the second recusal motion to the presiding judge of the administrative
judicial region.
The court of appeals reversed the granting of the plea to the jurisdiction.
Judge Fowler was aware that the second recusal motion was pending when he
granted the plea, and Tex. R. Civ. P. 18(a) prohibited him from taking any
further action before a hearing on the recusal motion without a statement of
good cause. The March 2006 order did not mention the pending recusal motion
or contain a statement of good cause as to why the order was signed while the
recusal motion was pending. The order was therefore void because it was
signed in violation of Rule 18(a).
F. Texas Health andHuman Services Commission Determined that Patient
was Ineligiblefor Mandatory HMO Participation;Therefore, HMO was no
Longer ContractuallyObligatedto Payfor Patient'sMedicalExpenses
Methodist Hosps. of Dallas v. Amerigroup Tex., Inc.,
No. 05-05-01579-CV, 2007 Tex. App. LEXIS 3488 (Tex. App.-Dallas
May 7, 2007, pet. granted, vacated, 2007 Tex. App. LEXIS 6504 (Tex.
App.-Dallas Aug. 9, 2007, pet. denied))
When the patient was admitted to the hospital, she was receiving
Temporary Assistance for Needy Families (TANF) and was therefore
designated as a mandatory participant in a Medicaid HMO. While still in the
hospital, the patient became ineligible for TANF and shortly thereafter became
eligible for Supplemental Security Income (SSI). When the patient became
eligible for SSI she was disqualified under federal law from mandatory
membership in the HMO. The HMO informed the hospital that it would not be
liable for medical services rendered to the patient after the date the patient
became disqualified. The hospital sought review from the Texas Health and
Human Services Commission, which found in favor of the HMO. The hospital
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sued the HMO, and the trial court granted summary judgment in favor of the
HMO.
The court of appeals affirmed, holding that after the commission
determined the patient was ineligible for mandatory HMO participation, the
HMO was no longer obligated to pay her medical expenses unless another
contract provision extended coverage. The commission has the exclusive
statutory and contractual authority to make eligibility decisions, and it found
that the patient lost her Medicaid eligibility because there was a brief gap in
coverage between the date she lost her TANF-based eligibility and the date she
became eligible for SSI. Thus, the HMO was not liable under a contractual
provision until loss of Medicaid eligibility.
G. When Making a LicensureDecision, the Boardof Medical Examiners
Can Consideran Applicant's ExaminationAttempt that OccurredBefore the
Effective Date of the Statutory ProvisionLimiting the Number of
PermissibleExam Attempts
Board of Med. Exam'rs of Tex. v. Nzedu,
228 S.W.3d 264 (Tex. App.-Austin 2007, pet. filed)
The Board of Medical Examiners denied Dr. Nzedu's application for a
medical license on the basis that she did not pass the Medical Licensing Exam
within the permissible number of attempts allowed under the Medical Practice
Act. In reaching its decision, the Board included an examination taken prior to
the effective date of the amendment to the Act that limited an applicant to three
permissible exam attempts. The trial court reversed the Board's decision,
granted summary judgment in favor of Dr. Nzedu, and declared that the Board
may not count Dr. Nzedu's pre-amendment exam attempt.
The court of appeals reversed, holding that the Board's consideration of
Dr. Nzedu's pre-amendment attempt was not an unconstitutional retroactive
application of the three-attempt limitation in section 155.056 of the Act. The
limitation on exam attempts that was in effect when Dr. Nzedu applied for a
license did not annul or affect licenses granted prior to its effective date; it
affected antecedent conduct only to the extent that it allowed consideration of
exam attempts made prior to its effective date. Including historical data does
not make, in itself, a statute unconstitutionally retroactive. Furthermore, Dr.
Nzedu did not have a vested right in the continuation of a particular licensing
exam structure.
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H. Communications with the Austin Human Rights Commission in the
Course of an Investigation are Protectedfrom Defamation Suits Under the
Doctrineof Quasi-JudicialImmunity and a Party May Not Bring an
Employment DiscriminationSuit Against an Entity with Which He Has
Never Had an Employment Relationship
Tucker v. Austin Am.-Statesman,
No. 03-06-00437-CV, 2007 Tex. App. LEXIS 3316 (Tex. App.-Austin
Apr. 26, 2007, pet. denied) (mem. op.)
Maynard Tucker brought suit against the Austin American-Statesman and
the Austin Human Rights Commission, alleging age and race discrimination in
connection with his termination from the Statesman and the commission's
investigation into his termination. Tucker previously pursued these claims
under federal law, based on the same facts. Tucker also brought a defamation
claim against the Statesman, asserting that it provided false and misleading
information in response to the commission's investigation. The trial court
granted the commission's plea to the jurisdiction, which asserted exclusive
federal-court jurisdiction and sovereign immunity as jurisdictional bars.
The trial court dismissed the discrimination claims against the Statesman
on the grounds of res judicata and dismissed the defamation claim because it
was not viable under Texas common law. Tucker appealed the trial court's
grant of the commission's plea and the dismissal of his defamation claim
against the Statesman. The court of appeals affirmed, holding that Tucker was
barred from bringing employment discrimination claims against the
commission, an organization with which he never had an employment
relationship, and that the defamation claim against the Statesman was not viable
under Texas common law because communications with the commission in the
course of an investigation are protected by quasi-judicial immunity.
I. Utility DistrictActed Within the Limits of its Power of Eminent Domain
in Condemning a Fee Interest in a Tract Located Just Beyond the District's
Borders
Zboyan v. Far Hills Util. Dist.,
221 S.W.3d 924 (Tex. App.-Beaumont 2007, no pet.)
Zboyan challenged the District's exercise of its power of eminent domain,
arguing that the district did not establish a necessity to acquire a 3.287 acre
tract in fee simple in order to construct a wastewater treatment facility. The
court of appeals held that lack-of-need claims for a project or the existence of a
feasible alternate plan is not evidence of abuse of discretion and that the trial
court did not err in holding that a public necessity exists for acquiring the
property. The District did not abuse its power of eminent domain by initiating
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condemnation proceedings concerning property outside the district. Zboyan
also argued that the District did not comply with prerequisites for the trial court
to have jurisdiction because its condemnation petition did not articulate a
purpose for the condemnation due to conflicting resolutions passed by the
district's board. The court of appeals overruled this issue, holding that the
seemingly conflicting resolutions merely reflected the board's attempts to reach
a compromise with the landowner and that there could be no genuine confusion
over the district's intent at the time of the summary judgment hearing.
J. The People of Texas Acted Within TheirAuthority in Determining What
Real PropertyMakes Up the PublicDomain of Texas When They Voted to
Surrenderthe State's Ownership in CertainLand by Amending the Texas
Constitution; Submitting a Vacancy Application to the GeneralLand Office
Does Not Give an Applicant a ConstitutionallyProtectedPropertyInterest
in the Land at Issue
Byers v. Patterson,
219 S.W.3d 514 (Tex. App.-Tyler 2007, no pet.)
Vacant and unsurveyed public school land owned by the State of Texas
may be purchased or leased by an individual who follows statutory procedures,
beginning with filing an application with the Commissioner of the General
Land Office. Before June 17, 2005, applicants could appeal the commissioner's
finding of no vacancy to a district court in the county where any part of the land
at issue was located. Lewie Byers and Forrest Williams each filed applications
to lease or purchase public school land in Smith County before June 17, 2005,
and both applications were denied. Byers and Williams appealed to the district
court and the cases were consolidated. On June 17, 2005, the Texas
Constitution was amended to provide that the State relinquished and released
all claims of ownership or title to the land at issue. The district court, relying
on this constitutional amendment, dismissed Byers's and Williams's claims
with prejudice. The court of appeals affirmed, stating that the people of Texas
have the sole power to amend the constitution and have sovereignty over State
land, including the power to surrender the State's ownership of such land. The
court also held that the applications of Byers and Williams did not give them a
constitutionally protected interest in the land.
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K. Because Public Funds Were Not Used in the Constructionof the
Convention Center Hotel, the City was Not Required to Pay Workers
Working on the Hotel PrevailingWages Under Chapter2258 of the
Government Code
San Antonio Bldg. & Constr. Trades Council v. City of San Antonio,
224 S.W.3d 738 (Tex. App.-San Antonio 2007, pet. filed)
The San Antonio Building & Construction Trades Council (SABTC), a
labor organization, and two individuals connected with SABTC filed suit
against the City requesting a declaration that Chapter 2258 of the Texas
Government Code required construction workers working on the convention
center hotel project to be paid prevailing wages. The trial court found that the
project was a public work but that no public funds were used in whole or in part
to pay for the construction of the hotel. Thus, the trial court held that the City
was not required to pay the prevailing wage to workers working on the hotel
and rendered judgment in favor of the City. Both parties appealed. SABTC
argued that the hotel was a public work requiring application of Chapter 2258
of the Texas Government Code regardless of whether the project was financed
in whole or part by public funds. The City argued that SABTC did not have
standing to assert their claims and that the trial court erred by determining that
the hotel was a public work.
The court of appeals affirmed the judgment of the trial court. It held that
SABTC had standing to bring the suit because it represents members who
would have standing to sue in their own right, but that Chapter 2258 of the
Texas Government Code did not apply to the convention center hotel project. It
held that the revenue bonds issued by the non-profit local corporation set up the
City Council were not public funds because the bonds were to be sold to private
investors and because no City or State funds were used to secure and pay the
bonds. That taxes might be paid as security did not mean that public funds
were used in the construction. The court did not address the City's argument
that the hotel was not a "public work."
L. Driver was Denied the Right to Examine the Officer who Arrested herfor
DWI When the Officer Failedto Appear at Three AdministrativeHearings
Manley v. Tex. Dep't of Pub. Safety,
No. 04-06-00547-CV, 2007 Tex. App. LEXIS 633 (Tex. App.-San
Antonio Jan. 31, 2007, no pet.) (mem. op.)
Manley was arrested for driving while intoxicated. Because she refused to
give a blood or breath specimen, her driver's license was automatically
suspended. Manley requested an administrative hearing to contest the
suspension, but on the day of the hearing, she discovered that the arresting
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officer had not been subpoenaed to testify. Manley requested and received a
continuance so she could subpoena the officer. At the second hearing, the
officer did not appear, but the ALJ admitted his report into evidence. The ALJ
then granted Manley's second request for a continuance. At the third hearing,
the officer again did not appear, but the ALJ issued an order authorizing the
suspension of her driver's license for 180 days. The trial court affirmed, and
Manley appealed, arguing she was denied due process of law because she was
unable to examine the arresting officer or present evidence. The court of
appeals reversed and remanded, holding that Manley was denied the right to
examine the officer and rebut DPS's evidence, thus violating the rudiments of
fair play.
M Handgun Permit ProperlyRevoked Based on Reckless-Driving
Conviction
Tex. Dep't of Pub. Safety v. Lewis,
No. 10-06-00154-CV, 2007 Tex. App. LEXIS 165 (Tex. App.-Waco Jan.
10, 2007, pet. denied) (mem. op.)
The court of appeals upheld the revocation of a concealed-handgun permit
based on a subsequent conviction for reckless driving. The court rejected the
application of an Occupations Code provision requiring the offense to be
"directly related" to the handgun permit because concealed-handgun permits
are not occupational licenses. The court also held that the reckless-driving
conviction was a class A misdemeanor even though Lewis was not actually
incarcerated and that the statute was not ambiguous.
N. In Modifying ALT's Proposalfor Decision andAssessing Penalty
Against Owner of Horse that Tested Positivefor ProhibitedSubstances,
Racing Commission Acted Within its Authority, Complied with the
Government Code and DidNot Violate Owner's Rights
Pierce v. Tex. Racing Comm'n,
212 S.W.3d 745 (Tex. App.-Austin 2006, pet. denied)
One of Pierce's racehorses tested positive for prohibited drugs, and a
hearing was held before the racetrack's racing stewards, who disqualified the
horse and assessed penalties against the horse's trainer; Pierce did not attend
the hearing. Pierce appealed, and an ALJ agreed that racing rules had been
violated but recommended that Pierce's punishment be reduced. On appeal, the
Commission modified the PFD to uphold the stewards' initial ruling. Pierce
sought judicial review, and the trial court affirmed the Commission's decision.
Pierce appealed, arguing that his constitutional rights were violated by the
Commission's modification of the PFD, that he did not get adequate notice of
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the stewards' hearing, that the Commission's rules were unconstitutional, and
that the Commission improperly shifted the burden of proof to him at the
hearing in front of the State Office of Administrative Hearings; the court of
appeals affirmed.
The court held that the commission complied with the Government Code
when it modified the AL's PFD, providing its reasoning and legal basis. The
court reviewed the evidence and applicable laws and rules and held that the
commission did not exceed its authority or abuse its discretion in determining
that the ALJ had misapplied or misinterpreted Commission rules and policies.
The court further held that the Commission's modification did not violate
Pierce's rights to a full administrative hearing before an impartial fact-finder;
that the penalties assessed did not improperly penalize Pierce more heavily than
the trainer; that the Commission's rules are constitutional and promote a
legitimate state interest; that the Administrative Code places the burden of
proof on the party appealing from a stewards' ruling; and that Pierce received
notice of the stewards' hearing.
0. Trial Court Did Not Abuse its Discretion in Finding that District's
Petitionfor JudicialReview was FiledToo Late
Arlington Indep. Sch. Dist. v. Tex. Educ. Agency,
No. 03-05-00026-CV, 2006 Tex. App. LEXIS 8758 (Tex. App.-Austin
Oct. 5, 2006, no pet.) (mem. op.)
After the District denied an employee's grievance, the employee appealed
to the Commissioner of Education, who granted her appeal. The decision was
mailed by certified mail to the attorney and general counsel of the District. The
District filed a motion for rehearing, which was overruled by operation of law
forty-five days after the District received the commissioner's decision. The
District filed a petition for judicial review and the agency filed a plea to the
jurisdiction, arguing the petition was untimely because it was filed more than
thirty days after the motion for rehearing was overruled. The trial court
dismissed the petition, and the court of appeals affirmed. The District argued
that its attorney did not actually receive the decision on the date reflected by the
certified mail card. However, the court of appeals reviewed the evidence
addressing whether the commissioner's decision was actually included in the
mailing received by the attorney for the District and held that the trial court's
finding that the attorney received the decision on the date reflected by the green
card was not an abuse of discretion.
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P. Whether Employee Knew He Had Been Placedon DeferredAdjudication
'in Past was a Fact Questionfor Workforce Commission'sDetermination
Pavelka v. Tex. Workforce Comm'n,
No. 03-05-00293-CV, 2006 Tex. App. LEXIS 8773 (Tex. App.-Austin
Oct. 3, 2006, no pet.) (memo. op.)
Pavelka was arrested for unlawfully carrying a weapon, and in 1995, he
pleaded nolo contendere to the charges. He was placed on deferred
adjudication and completed his community supervision in 1996. In 2001, he
was hired by the City of Austin after stating on his application that he had not
been placed on deferred adjudication or pled nolo contenderewithin the last ten
years. The deferred adjudication was discovered, and Pavelka was fired
because he could not have unescorted access in part of the airport, which was
required for the job. He was denied unemployment benefits on the ground that
he falsified his employment application, and he sought judicial review. The
trial court affirmed the commission's denial of benefits, and Pavelka appealed.
The court of appeals held that Pavelka did not establish that the commission's
decision was not supported by substantial evidence. Pavelka claimed that he
did not falsify his application because he honestly believed the dismissal in
1996 wiped the plea off his record; therefore, he did not intend to be dishonest
or to deceive the city. The court held that whether Pavelka knew his attorney
had entered a plea of nolo contendere or that he had been placed on deferred
adjudication was a fact issue for the commission to determine. The court of
appeals affirmed the trial court's affirmance of the commission's denial of
benefits.

