
Alternative and Inconsistent Theories of Recovery or Defense May Be
Submitted in a Single Broad Issue Without Mentioning All the Theories
in the Jury Charge: Island Recreational Development Corp. v. Republic
of Texas Savings Association, 710 S.W.2d 551 (Tex. 1986).

Island Recreational Development Corporation and Sea Cabins,
Inc. ("Island") were engaged in developing condominiums in Port
Arthur, Texas.' Island obtained two commitment letters from Bankers
Capital Corporation and Republic Bank of Texas Savings Association
("Republic") whereby Republic pledged to make loans to qualified
buyers of Island's condominiums. 2 Under the commitment letters,
Republic agreed to make the loans to Island's buyers if the loan
applications were received by Republic thirty days prior to the
expiration of the commitment letter.' In addition, the letter stated
that Island could not transfer or assign the letter to any other party
unless the action was specifically approved by Republic. 4 On the day
prior to the expiration of the commitment letter, Island's president
advised Republic that the provisions had been met and demanded
Republic honor its mortgage commitment. 5 Republic refused and as
a result, Island sued Republic for breach of contract in failing to
comply with its obligation under the commitment letter. 6

At trial, evidence was introduced that Island had executed a
written assignment of the commitment letter without Republic's prior

1. Republic of Tex. Sav. Ass'n v. Island Recreational Dev. Corp., 680 S.W.2d 588,
590 (Tex. App.-Beaumont 1984), rev'd, 710 S.W.2d 551 (Tex. 1986).

2. Island Recreational Dev. Corp. v. Republic of Tex. Say. Ass'n, 710 S.W.2d 551,
553 (Tex. 1986). On June 25, 1980, Island paid $40,000 for the first loan commitment letter
under which Republic was to fund mortgages to qualified buyers of the condominiums at 13-
3/807o interest. The commitment letter was to expire on March 15, 1981. On August 27, 1980,
Island paid an additional $20,000 to extend the date of the original commitment letter until
September 15, 1981.

Id. at 553.
3. Id. The applications were to be submitted by August 15, 1981.
4. Id.
5. Id.
6. Id. Republic refused to perform on several grounds. In a letter to Island's president,

a representative of Republic stated that Island's condominium construction was not completed
and that Island had not submitted its loan application less than 30 days prior to the deadline.
Id.
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consent7 and that Island had filed the majority of the loan applica-
tions less than thirty days prior to the expiration of the commitment
letter.8 Island contended that Republic had waived its rights to
demand strict compliance with the letter, or alternatively, was es-
topped to deny its obligation to perform, because Republic continued
to accept loan applications even though they were submitted within
the thirty day period. 9 Both Island and Republic requested that the
trial court submit issues that included waiver.' 0 The court rejected
the issues and submitted a single broad issue mentioning only per-
formance without any accompanying instructions." The issue asked:

Do you find from the preponderance of the evidence that plain-
tiffs performed their obligations under the commitment letter in
question?"
The jury answered the special issue affirmatively and the trial court

entered judgment in favor of Island. 3 The Beaumont Court of
Appeals reversed, holding that provisions of the commitment agree-
ment had been breached by Island. 4 The Texas Supreme Court
reversed the judgment of the court of appeals and found that the
issue submitted by the trial court was precisely the issue of the case. 5

The court ruled that the independent ground of recovery based on
waiver had been encompassed in the trial court's charge asking about

7. 680 S.W.2d at 593. Island had executed an assignment to Allied Merchants Bank on
November 18, 1980. Island, for some reason, sought to submit this damaging piece of
information at trial. The attorneys for Republic had not discovered the assignment during
pretrial discovery. While the court recessed to allow Republic's attorneys to examine the
document, Island drew up a reassignment agreement between Allied and themselves. After the
recess, both documents were introduced into evidence. Id. at 593-94.

8. See id. at 594. The court of appeals found that Island delivered and filed the majority
of the loan applications sometime during the week after August 15, 1981, less than 30 days
prior to the deadline. 680 S.W.2d at 594.

9. 710 S.W.2d at 553. Republic argued that federal law required them to accept the
applications. Id. at 555-56.

10. Id. at 553.
11. Id. at 553-54.
12. Id. at 554.
13. See id. at 553. The trial court rendered a judgment in Island's favor for $667,882.87

in actual damages and $52,500 in attorneys' fees. Id.
14. 680 S.W.2d at 595. The court of appeals found that Island failed to submit the

applications 30 days prior to the deadline and had assigned the commitment letter to Allied
Merchants Bank. See id. at 593-95.

15. 710 S.W.2d at 555.
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performance. 6 The supreme court held that it was permissible for a
trial court to submit a single broad issue encompassing more than
one independent, alternative, and inconsistent ground of recovery or
defense without specifically mentioning the separate grounds in the
issue or instruction. 17

I. DEVELOPMENT OF THE SPECIAL ISSUE SUBMISSION SYSTEM IN

TEXAS

A. Coexistence of General and Special Issues

Texas has long been committed to the use of special issues. An
early agenda item of the first state legislature in 1846 was the passage
of a judiciary act which provided that juries in civil suits could find
and return a special verdict on an issue made under the direction of
the court. I"

Although an exception to the rule followed by early Texas courts,
special issues began to meet with growing approval in the beginning
of the twentieth century. 19 In 1913 the legislature passed the Special
Issues Submission Act. 20 The statute required that the court submit
a special issue where the issue was raised by the pleadings and
evidence and where a party to the suit requested it.21 Additionally,

16. Id. at 554.
17. Id. at 554-55.
18. The statute read in part: "In civil suits the jury may find and return a special verdict

in writing, in issues made up under the direction of the court, declaring the facts proved to
them; any verdict so found shall be conclusive between the parties as to the facts found."
Act of May 13, 1846, § 108, 1846 Tex. Gen. Laws 363, 392, 2 H. Gammel, Laws of Texas
1669, 1698 (1898).

19. See 3 R. MCDONALD, TEXAS CIVIL PRACTICE IN DISTRICT AND COUNTY COURTS §

12.02, at 226 (rev. 1983). Prior to the emergence of the special issue, most Texas courts used
"that crude relic of times, the general civil verdict." Sunderland, Modern English Legal
Practice, 4 TExAS L. REV. 273, 288 (1926).

20. The statute in its pertinent parts read:
Article 1970. In all civil cases the judge shall, unless the same be expressly waived
by the parties to the suit, prepare and in open court, deliver a written charge to the
jury on the law of the case, or submit issues of fact to the jury if said cause is
submitted to the jury on special issue of fact at the time, in the manner and subject
to the restrictions hereafter provided, provided that failure of the court to give
reasonable time to the parties or their attorneys for examination of the charge shall
be reviewable upon repeal [appeal] upon proper exception.

Special Issue Submission Act, ch. 59, § 3, 1913 Tex. Gen. Laws 113, repealed by Act of May
13, 1939, ch. 25, § 1, 1939 Tex. Gen. Laws 201.

21. Id.
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the court was allowed to submit explanatory instructions that would
enable the jury to properly pass upon and render a verdict. 22 The
purpose of the new acts was to submit special issues separately and
distinctly.

23

After the passage of the Special Issues Submission Act, courts
still faced the question of what issues to submit and how broad the
submitted issues could be. The answer appeared in the 1922 case of
Fox v. Dallas Hotel Co.24

Fox involved a wrongful death action against an employer alleg-
ing that the employer failed to adequately maintain elevators in its
building resulting in an employee's death.25 The employer countered
as a defense that the decedent was contributorily negligent on at least
five counts. 26 The trial court, rather than submit all five instances of
alleged contributory negligence requested by the defendant, asked
only one broad question in regard to the decedent's contributory
negligence.2 7 The Texas Supreme Court reversed the jury's verdict
for the widow because of a fatal error in the jury charge. 28 The court
held that each instance of contributory negligence would constitute
a complete defense, and therefore, the employer was entitled to have
each issue submitted "separately" and "distinctly. "29

The requirement enunciated in Fox that issues of fact be sub-
mitted "separately" and "distinctly" became the basis for rule 277
when the Texas Rules of Civil Procedure were first adopted in 1941.30
Rule 277 also adopted portions of the 1913 Special Issues Submission
Act and allowed the court to submit explanatory instructions and

22. Id.
23. See Lemos v. Montez, 680 S.W.2d 798, 801 (Tex. 1984).
24. Fox v. Dallas Hotel Co., 111 Tex. 461, 240 S.W. 517 (1922), overruled by Burk

Royalty Co. v. Walls, 616 S.W.2d 911 (Tex. 1981).
25. Id. at 467, 240 S.W. at 518.
26. Id. at 468, 240 S.W. at 518. The hotel claimed that the decedent (1) needlessly placed

his body in a harmful position; (2) failed to exercise proper corrective measures; (3) failed to
take proper safety precautions; (4) after failing to take proper safety precautions, placed his
body in a harmful position; and (5) failed to perform the maintenance correctly. Id.

27. Id. at 469, 240 S.W. at 519. The trial court asked: "Was Alexander Fox guilty of
contributory negligence in his conduct in, around, or about the said elevator or the shaft
thereof prior to or at the time he was injured?" Dallas Hotel Co. v. Fox, 196 S.W. 647, 652
(Tex. Civ. App.-Dallas 1917), rev'd, Ill Tex. 461, 240 S.W. 517 (1922).

28. 111 Tex. at 475, 240 S.W. at 522.
29. Id.
30. Tex. R. Civ. P. 277 (Vernon 1941).
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legal definitions as was necessary to enable the jury to pass upon
and render a proper verdict on the special issues.31

Prior to the adoption of rule 277, two standards of issue
submission existed in Texas. The first standard required fact issues
in negligence cases to be submitted "separately" and "distinctly" as
reflected in the Fox decision. In non-negligence cases, however, the
court allowed issues to be submitted broadly.

Hough v. Grapotte,12 a non-negligence case, is an example of
how the court applied this double standard which continued as the
rule for over thirty-five years.

In Hough, an executor of an estate sued a beneficiary under a
will for title and possession of five parcels of land located in Texas.3

The ultimate issue in the case was whether the testator of the will
lived outside of Texas at the time the property was purchased. "

Although the trial court submitted three issues on the testator's
residence at the date of the land purchases, the issue of domicile was
submitted broadly. 5 On appeal from a judgment in favor of the
beneficiary, the executor complained that the issue of domicile should
not have been submitted broadly. 6 The executor argued that domicile
was not the ultimate fact, but that the two real ultimate facts were
the residence of the deceased and his intention to make the residence
a home. 7 The Texas Supreme Court adopted the Commission of
Appeals' opinion affirming the district court's decision. 8 The com-
missioners found that the issues submitted were proper and that the
"issues of residence and intention [were] merely elements of the
controlling issue of domicile and were included in and disposed of
by the answer to the more comprehensive issue." 3 9 The court reiter-
ated that "multiplicity of issues should be avoided and only those
ultimate issues submitted will form the basis of a judgment."'' 4

31. Id.
32. 127 Tex. 144, 90 S.W.2d 1090 (1936).
33. Id. at 145, 90 S.W.2d at 1091.
34. Id.
35. Id. at 146, 90 S.W.2d at 1091. The trial court asked if the testator was domiciled in

Texas or Iowa on the date of the land purchase. Id.
36. Id.
37. Id.
38. Id. at 147, 90 S.W.2d at 1092.
39. Id. at 146, 90 S.W.2d at 1091.
40. Id.

10211987]
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Following the decision in Hough, the supreme court approved
submission of broad issues in non-negligence cases concerning: (1)
the determination of the adverse possession of land;41 (2) the existence
of multiple acts of conduct rendering a marriage insupportable; 42 (3)
the existence of a fire hazard; 43 (4) the existence of an intentional
tort;" (5) the assumption of a debt; 45 and (6) the determination of
whether a discharge was for good cause. 6 All of the issues approved
combined a number of specific acts under a single theory of recov-
ery.

4 7

Despite the fact that non-negligence cases were submitted broadly,
courts still held that "separate" and "distinct" submission was
required in negligence cases. City of Fort Worth v. Lee48 was the
first negligence case considered after the adoption of rule 277. Lee
alleged that the city had negligently failed to mark correctly a street,
causing the death of a bicyclist.4 9 The city pleaded that the cyclist
was contributorily negligent on at least two counts and requested
special issues on both.5 0 The trial court refused to submit any issue
on contributory negligence." The supreme court found that the trial
court erred in submitting a single broad issue in a negligence case.5 2

Despite the "separate" and "distinct" rule set forth in rule 277,
the two conflicting standards went unnoticed, unreconciled and un-
commented upon until 1953, when the supreme court considered
Roosth & Genecov Production Co. v. White. 3 For the first time,

41. Pearson v. Doherty, 143 Tex. 64, 183 S.W.2d 453 (1944).
42. Howell v. Howell, 147 Tex. 14, 210 S.W.2d 978 (1948). Mrs. Howell sought to submit

issues on each of Mr. Howell's marital indiscretions. The supreme court upheld the submission
of single special issue embracing all of the subsidiary and likely sordid facts. Id. at 18, 210
S.w.2d 980.

43. City of Houston v. Lurie, 148 Tex. 391, 224 S.W.2d 871 (1949).
44. Grieger v. Vega, 153 Tex. 498, 271 S.W.2d 85 (1954).
45. Haas Drilling Co. v. First Nat'l Bank, 456 S.W.2d 886 (Tex. 1970).
46. Scott v. Ingle Bros. Pac., Inc., 489 S.W.2d 554 (Tex. 1972).
47. In Howell, for instance, the acts which Mrs. Howell wished to submit separately were

all acts which, if found, would collectively and individually lead to a conclusion that the
marriage was no longer supportable. See 147 Tex. at 17, 210 S.W.2d at 980.

48. 143 Tex. 551, 186 S.W.2d 954 (1945).
49. Id. at 556, 186 S.W.2d at 956.
50. Id. at 560, 186 S.W.2d at 960. The city claimed that the cyclist failed to keep a

proper lookout and failed to have proper safety equipment. Id.
51. Id. at 564, 186 S.W.2d at 961.
52. Id. A number of negligence cases after Lee held that such a case had to be submitted

separately and distinctly. For a list of the cases, see infra note 86.
53. 152 Tex. 619, 262 S.W.2d 99 (1953).
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the supreme court admitted that two standards of issue submission
existed. 4 The court noted that it was "metaphysical" to say that the
non-negligence case could be submitted on broad issues, but that in
a negligence case, all allegations of fact had to be submitted.55 The
court observed that applying the broad issue standard of a non-
negligence case would drastically change negligence issue submission
and result in "undue confusion. ' s6 The court held, once again, that
a negligence issue should be submitted separately and distinctly. 7

Although the supreme court acknowledged that two systems of issue
submission existed, the court allowed the dual method to continue
for almost twenty more years before attempting to unify the state of
civil jury charges.

C. The Supreme Court Jumps Over the Lazy Fox: The 1973
Amendment to Rule 277 and a Single Method of Issue

Submission in Civil Cases

By 1973, a growing discontent was expressed by several com-
mentators on the confused and inconsistent state of issue submis-
sion.18 The major criticisms of the practice included: (1) the system
required the submission of a large number of issues; (2) the frag-
mentation of the issues confused the jury; (3) the system's "separate"
and "distinct" standard caused a large number of reversals on the
ground of improper submission; and (4) repetitious submission on
the same facts often produced conflicting verdicts.5 9 In addition, the
increasingly large number of issues submitted in negligence cases
prompted an outcry for a change in the rules. 6°

The Texas courts realized that the contradictory positions of
issue submission in negligence and non-negligence cases had become

54. Id. at 627, 262 S.W.2d at 104.
55. Id. at 627, 262 S.W.2d at 103-04.
56. Id.
57. Id. at 629, 262 S.W.2d at 104.
58. As early as 1941 and the adoption of rule 277, Texas commentators were dissatisfied

with the state of issue submission. See, e.g., Dooley, The Use of Special Issues Under the
New State and Federal Rules, 20 TExAs L. REV. 32 (1941); Stout, Our Special Issue System,
36 TEAs L. REV. 44 (1957); Note, Texas Special Issue Practice, 52 TEXAS L. REv. 376 (1974).

59. See Note, supra note 58, at 381.
60. Id. Judge A.R. Stout of the 40th Judicial District related that he once submitted

over 200 special issues to the jury in a case involving a three-way automobile collision. In
addition, well over 300 special issues were requested by both parties. See Stout, supra note
58, at 45.
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untenable and that an alternative system had to be devised. On
September 1, 1973, the supreme court revised rule 277.61 The revision
substantially altered the submission of special issues in Texas. Under
the "new" rule 277, either party in all jury cases could request the
trial court to submit special issues which "controll[ed] the disposition
of the case."' 62 It was left to the trial court's discretion to decide
what issues to submit. 63 It was no longer objectionable under the
new rule to submit a general question or a question which included
a combination of elements or issues. 64 Under the rule, the trial courts
retained the ability to submit explanatory instructions and definitions
as was needed to properly instruct the jury. 65 The 1973 amendment
meant that for the first time in over thirty-five years, the standard
for issue submission in all civil trials was the same.

The case of Mobil Chemical Co. v. Bell,66 decided less than
three months after the adoption of rule 277, set out in clear terms
that broad special issues were the order of the day. In Mobil, two
men working in a chemical plant were exposed to acetic acid vapor
and suffered respiratory damage when a rupture in a high-pressure
pipe occurred seventy feet from them.67 The plaintiffs alleged that
specific acts of negligence by Mobil caused the accident or, in the
alternative, they pleaded res ipsa loquitur.68 Issues were submitted
separately on specific acts of negligence and elements of res ipsa
loquitur.69 The jury found that Mobil was not guilty of any specific
act of negligence, but answered the issues presented on res ipsa
loquitur in the affirmative. 70 On appeal, the supreme court found
the submission of the issues to the jury not to be improper, but the
court remanded the case to the trial court because Bell had not filed
an application for writ of error seeking an affirmance of the trial
court's judgment .7 The supreme court noted that on remand, the

61. TEX. R. Crv. P. 277.
62. Id.
63. Id.
64. Id.
65. Id.
66. 517 S.W.2d 245 (Tex. 1974).
67. Id. at 250.
68. Id.
69. See id.
70. Id. at 248.
71. Id. at 254. The Beaumont Court of Civil Appeals had earlier found that the case was
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case would be tried under the provisions of the "new" rule 277.72
The court suggested that under rule 277, when a plaintiff pleads and
presents evidence of both res ipsa loquitur and specific acts of
negligence, "the trial court should submit a single general negligence
issue embracing the entire range of . . . negligent acts. .. .

Since Mobil, the supreme court has consistently championed the
use of special issues. The supreme court has made it clear that the
purpose of rule 277 was "to abolish the practice which required the
submission of issues 'distinctly and separately.' ,,74

Perhaps the strongest support of broad issue submission came
in Burk Royalty Co. v. Walls. 75 In Burk Royalty, an oil field worker
was burned to death at an oil well site when oil spewed out of the
well site, covering his body and igniting moments later. 76 His widow
brought suit for exemplary damages. 77 A contested fact issue was

improperly submitted and ordered a remand. Id. at 248. The supreme court held that since
Bell did not seek relief from the appeals court decision in this writ of error, the judgment of
remand was required. Id.

72. Id. at 254.
73. Id. at 255. In the original Mobil case there were at least 10 special issues. The trial

court asked at least three questions on the elements of res ipsa loquitur and at least two
questions on specific acts of negligence on Mobil's part. Id. at 248. The supreme court
suggested that seven issues and one instruction be given. The issues stated were:

1. Did Edward Bell sustain an injury while on the premises of the defendant on or
about April 5, 1966?
2. Did J.A. Hurley sustain an injury while on the premises of the defendant on or
about April 5, 1966?
3. Was the escape of the acetic acid on the occasion in question due to the negligence
of defendant, its agents, servants, or employees?
4. Was such negligence, if you have so found, a proximate cause of the injuries, if
any, to Edward Bell?
5. Was such negligence, if you have so found, a proximate cause of the injuries, if
any, to J.A. Hurley?
6. Damages as to Edward Bell?
7. Damages as to J.A. Hurley?

The instruction stated:
You are instructed that you may infer negligence by a party but are not compelled
to do so, if you find that the character of the accident is such that it would ordinarily
not happen in the absence of negligence and if you find that the instrumentality
causing the accident was under the management and control of the party at the time
the negligence, if any, causing the accident probably occurred.

Id. at 256-57.
74. Brown v. American Transfer & Storage Co., 601 S.W.2d 931, 937 (Tex. 1980).
75. 616 S.W.2d 911 (Tex. 1981).
76. Id. at 914.
77. Id. at 913.
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whether the well company was grossly negligent in following approved
safety practices. 7 The trial court submitted a broad issue asking if
the employer failed to follow proper safety procedures and if that
failure was gross negligence. 79 The employer alleged that there was a
need to ask separate questions about the reasons for gross negli-
gence. s0 The court held that rule 277 permitted "the submission of
issues broadly even though they include a combination of elements
or issues."'8 To emphasize the point that broad issue submission was
now the rule in Texas, the court pointed to fourteen cases in which
it had specifically approved broad issue submission 2 and then ex-
pressly overruled eleven cases, including Fox,83 Lee 4 and Roosth,85

which arose before 1973 and which had required a specific issue for
each specific element of negligence. 86

II. THE DRAFTING OF SPECIAL ISSUES

While the supreme court opinions construing rule 277 made it
clear that issues should be submitted broadly, two questions remained
in the method of drafting special issues: (1) the breadth of the
submitted issue;8 7 and (2) the appropriate use of accompanying in-
structions.

78. Id. at 923-24.
79. Id. at 914-15.
80. Id. at 924. Burk claimed that the duty to implement safety procedure should fall on

the rig operator rather than the rig owner. Id. at 923.
81. Id. at 924.
82. Id. at 924-25.
83. 111 Tex. 461, 240 S.W. 517 (1922).
84. 143 Tex. 551, 186 S.W.2d 954 (1945).
85. 152 Tex. 619, 262 S.W.2d 99 (1953).
86. 616 S.W.2d at 925. The following cases were overruled and disapproved: Barclay v.

C.C. Pitts Sand & Gravel Co., 387 S.W.2d 644 (Tex. 1965); Kainer v. Walker, 377 S.W.2d
613 (Tex. 1964); Agnew v. Coleman Elec. Coop., 153 Tex. 587, 272 S.W.2d 877 (1954);
Roosth & Genecov Prod. Co. v. White, 152 Tex. 619, 262 S.W.2d 99 (1953); Solgaard v.
Texas & N.O.R.R., 149 Tex. 181, 229 S.W.2d 777 (1950); City of Fort Worth v. Lee, 143
Tex. 551, 186 S.W.2d 954 (1945); Walgreen-Texas Co. v. Shivers, 137 Tex. 493, 154 S.W.2d
625 (1941); Wichita Falls & 0. Ry. v. Pepper, 134 Tex. 360, 135 S.W.2d 79 (1940); Fox v.
Dallas Hotel Co., 111 Tex. 461, 240 S.W. 517 (1922); Coleman v. Texas & Pac. Ry., 241
S.W.2d 308 (Tex. Civ. App.-Dallas 1951, writ ref'd); Weidmer v. Stott, 48 S.W.2d 389 (Tex.
Civ. App.-Ft. Worth 1932, writ ref'd).

87. For an example of a "the broadest possible" submission of a case see Bragg, The
Court's Charge inDTPA Cases, 18 TEx. TECH L. REv. 113, 126 (1987) (submitting a DTPA
lawsuit on two issues: (1) Do you? and (2) How much? And several instructions on the
characteristics of the cause of action and ground on which damages may be awarded). The
article admits the reaction by most judges would be negative and states that the charge points
out "that a jury question is not good just because it is broad; more is required." Id. at 126.
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A. How Broad is Too Broad? Breadth of Special Issues

Under rule 277, it is not objectionable that a question "is general
or includes a combination of elements or issues." ' 8 A leading pro-
ponent of special issues stated that rule 277 allows an issue to be
submitted broadly, "even though it includes a combination of ele-
ments or issues," or it may be submitted "more narrowly, by listing
and grouping the specific elements of the claim." 9

Two types of cases have been found to contain issues which
were objectionable as "too broad": (1) when there were two alter-
native theories of recovery submitted at an "and/or" connector; 9°

and (2) when there were two independent questions to be answered
in a single issue. 9'

The "and/or" connector class is exemplified by Parker v. Key-
ser.92 In Parker, a prospective home buyer brought suit against a
real estate agent and a homeowner for damage, destruction and
conversion of personal property belonging to the buyer. 93 The trial
court submitted two special issues which asked if the real estate agent
and/or the homeowner wrongfully removed, damaged or destroyed
property belonging to the buyer. 94 The jury answered that the real
estate agent and/or the homeowner committed the alleged acts and
the trial court entered judgment. 9 On appeal, the agent and the
homeowner asserted that the trial court erred in submitting issues
which failed to show an acting party, which produced ambiguous
answers to a jury verdict and which awarded damages against both
defendants because no determination could be made as to whether
the damages were awarded against the agent, the owner or both. 96

88. TEX. R. Civ. P. 277.
89. See Pope and Lowerre, Revised Rule 277-A Better Special Verdict System for Texas,

27 Sw. L.J. 577, 580 (1973).
90. See Warren v. Denison, 563 S.W.2d 299 (Tex. Civ. App.-Amarillo 1978, no writ);

Parker v. Keyser, 540 S.W.2d 827 (Tex. Civ. App.-Corpus Christi 1976, no writ).
91. Baker Marine Corp. v. Mosely, 646 S.W.2d 486 (Tex. App.-Corpus Christi 1982,

writ ref'd n.r.e.); Cactus Drilling Co. v. Williams, 525 S.W.2d 902 (Tex. Civ. App.-Amarillo
1975, writ ref'd n.r.e.).

92. 540 S.W.2d 827 (Tex. Civ. App.-Corpus Christi 1976, no writ).
93. Id. at 828.
94. Id. at 830.
95. Id. at 828.
96. Id. at 830.
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The court of appeals agreed. The court stated that it was impossible
for it to determine what the jury intended from an "and/or"
finding. 97 The court found that the issues "were multifarious and
duplicitious inquiring about acts of two different individuals in one
issue without allowing the jury to choose one or the other or both." 98

In a similar case, Warren v. Denison,9 an "and/or" form of
submission was also found to be in error. In Warren, the trial court
submitted an issue asking whether a dwelling was completed in a
good and workmanlike manner, and/or of good substantial materials,
and/or in accordance with a construction contract.' °° The court of
civil appeals found that the special issue was an erroneous submission
of the matter in the conjunctive and disjunctive form.'0 ' Citing

97. Id.
98. Id. at 831.

99. 563 S.W.2d 299 (Tex. Civ. App.-Amarillo 1978, no writ).

100. See id. at 302-03.

101. Id. at 304. The problems with conjunctive and disjunctive submission can best be

shown by an example. Assume that P brings suit against D in a contract action. P pleads that

D breached the contract, or in the alternative, repudiated it. A conjunctive submission of this
issue would ask if both of these acts occurred: Do you find that D breached and repudiated

the contract? In order to find for P, the jury should be required to find that D both breached

and repudiated the contract.
A disjunctive submission of the issue would ask if either of the acts occurred: Do you find

that D breached or repudiated the contract? In order to find for P, the jury would only need
to find that one of the two acts occurred. A disjunctive submission makes it unclear what

ground the jury found when answering affirmatively, and on appeal D would have to prove
that no evidence existed to support a jury finding on either issue.

A conjunctive/disjunctive submission asks the question in and "and/or" form. This type of

submission is the most ambiguous. Assume that P brings suit against DI and D2 in a contract
action on the grounds that Dl or D2 breached, or in the alternative, repudiated the contract.

A conjunctive/disjunctive submission might ask: Do you find that Di and/or D2 breached

and/or repudiated the contract?
If the jury answered in the affirmative, on appeal the defendants would have to show that

no evidence existed on the following points: (1) Dl breached the contract; (2) D2 breached

the contract; (3) DI and D2 breached the contract; (4) Di repudiated the contract; (5) D2
repudiated the contract; (6) Dl and D2 repudiated the contract; (7) DI breached and D2
repudiated the contract; (8) Dl repudiated and D2 breached the contract; and (9) both breached

and repudiated the contract.

Rather than face this bulky issue which in reality asks nine questions, the trial court could

ask for simple clear issues: (1) Did Dl breach the contract? (2) Did Dl repudiate the contract?
(3) Did D2 breach the contract? and (4) Did D2 repudiate the contract? The responses to

these questions would clearly define the jury's answers and would solidify the issues to be

argued on appeal.
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Parker,10 2 the court found that such a submission violated rule 277,
which authorizes only disjunctive submission when two issues are
mutually exclusive. 103 The court found that the choices were not
mutually exclusive. 1°4 Both Parker and Warren establish that an
"and/or" form of submission in a single issue is improper. 05

The second class of objectionable issues concerns the submission
of a single issue containing two or more independent fact questions.
Cactus Drilling Co. v. Willians' and Baker Marine Corp. v. Mosely'0 7

are examples of this second class. In Cactus, the plaintiff brought
an action to recover damages for an injury received when a pipe fell
on his hand. 0 The plaintiff charged that an employee of Cactus
improperly connected the pipe, causing it to fall.' °9 Two disputed
fact issues arose: first, did a Cactus employee make the connection
on the pipe that fell; 10 and second, was the connection properly
made?"' The trial court submitted a single issue which required the
jury to give one answer to both of the fact questions raised by the

102. 540 S.W.2d 827.
103. 563 S.W.2d at 304. Rule 277 provides, "The court may submit an issue disjunctively

where it is apparent from the evidence that one or the other of the conditions or facts inquired
about necessarily exists." TEx. R. CIv. P. 277 (emphasis added). Although the letter of the
law requires submission when the issues are mutually exclusive, the Supreme Court of Texas
has also said that submission is also appropriate where two alternative grounds of recovery
are developed through the pleadings and the submitted issues. See Burns v. Union Standard
Ins. Co., 593 S.W.2d 309, 311 (Tex. 1980); Select Ins. Co. v. Boucher, 561 S.W.2d 474, 477
(Tex. 1978) (holding submission of disjunctive issues is appropriate in a worker's compensation
case when plaintiff was entitled to recovery either for a general injury or injury to a specific
area).

104. 563 S.W.2d at 305; cf. Jon-T Farms v. Goodpasture, Inc., 554 S.W.2d 743 (Tex.
Civ. App.-Amarillo 1977, writ ref'd n.r.e.). In Goodpasture, the court submitted an issue
which asked if a party "breach[ed] and/or repudiat[ed]" a contract. Id. at 750. On appeal,
no issue was raised on the impropriety of the issue. The opinion in Warren makes no mention
of the Goodpasture case despite the fact that it had been decided in the same court less than
one year earlier.

105. The use of "and/or" is more than improper. It is also devoid of any meaning. See

State ex rel. Adler v. Douglas, 339 Mo. 187, 95 S.W.2d 1179 (1936) (stating the phrase is
"meaningless"). For a brief history of the phrase and the multitude of meanings which have

been attached to it, see D. MELLINKOFF, THE LANGUAGE OF THE LAw, at 147-52, 306-10 (1963).
Mellinkoff concludes "and/or" is "usually uncertain" and "completely unnecessary." Id.

106. 525 S.W.2d 902 (Tex. Civ. App.-Amarillo 1975, writ ref'd n.r.e.).
107. 645 S.W.2d 486 (Tex. App.-Corpus Christi 1982, writ ref'd n.r.e.).
108. 525 S.W.2d at 904.
109. Id. at 906.
110. Id.
111. Id.
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evidence." 2 The trial court asked: "Do you find from a preponder-
ance of the evidence that an employee for Cactus Drilling failed to
properly connect the pipe in question?""13

The composition of the special issue was attacked on appeal.1 4

It was argued that the jury's answer of "yes" to the issue was an
ambiguous response which should not support the judgment." 5 The
Amarillo Court of Appeals agreed, finding that the literal language
of the issue assumed a highly controverted fact." 6 In the alternative,
the court said, the issue was drafted to elicit a determination on two
fact questions." 17 The court found that in either case the wording of
the issue would give rise to a mistake in the meaning of the verdict
returned."' The court also found that the issue, when answered,
created an ambiguous verdict which could not constitute a proper
basis for judgment. 19

Similarly, in Baker Marine Corp. v. Mosely,12 0 the Corpus Christi
Court of Appeals held that it is objectionable to submit an issue "if
it assumes a disputed fact in issue or is phrased such that it produces
an ambiguous response.'' Baker involved a suit upon an employ-
ment agreement. 22 The plaintiff argued that he was employed by the
defendant with respect to several jobs. 23 The trial court submitted
an issue asking if the plaintiff was employed on "any one or more"
of the jobs. 24 The defendant objected to the issue, arguing that the
court failed to ask the terms of the contract. 1

25 The appellate court,
taking into consideration that the issue was not structured so that it

112. Id.
113. Id. at 905.
114. Id. at 906.
115. Id.
116. Id. at 907.
117. Id.
118. Id.
119. Id. The court cited Moore v. Moore, 67 Tex. 293, 3 S.W. 284 (1887) (an ambiguous

answer cannot constitute a proper basis for judgment) and Northern Texas Traction Co. v.
Armour & Co., 116 Tex. 176, 288 S.W. 145 (1926) (an ambiguous verdict makes it impossible
to render a proper judgment) for support of this proposition.

120. 645 S.W.2d 486.
121. Id. at 489.
122. Id. at 487.
123. Id.
124. Id. at 488. A damage issue was submitted conditional upon an affirmative answer to

the employment issue. Id.
125. Id.
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assumed a disputed fact or produced an ambiguous response, 126 held
that the issue was submitted fairly.

B. Instructions

The second major consideration in drafting a special issue is
what instructions should be submitted to accompany the issue and
what areas the instructions should address. Proper instructions cou-
pled with proper issues may address all the questions to be submitted
without mentioning all the questions in both the issues and the
instructions.

Rule 277 states that when submitting special issues, "the court
shall submit such explanatory instructions and definitions as shall be
proper to enable the jury to render a verdict and in such instances
the charge shall not be subject to the objection that it is a general
charge.'127 Further, rule 277 forbids the court from commenting
directly on the weight of the evidence or advising the jury of the
effect of the answer. 128

The Texas Supreme Court explained the role of instructions in
special issues submission by remarking, "[iun our effort to provide
a simple special verdict practice it was anticipated that there would
be more emphasis on adequate, though not excessive, explanatory
instructions. "129

An example of the use of this practice is found in Scott v.
Atchison, Topeka & Santa Fe Railroad. Scott had brought a personal
injury suit under the Federal Employer's Liability Act.' 3° The railroad
alleged that the injury was caused, not by negligence, but by an Act
of God.' The trial court refused to submit the railroad's request on
causation by an "Act of God"; however, it did define an Act of
God in its instructions to the jury.12

126. Id. at 489.
127. TEX. R. Crv. P. 277.
128. Id. The rule reads:

The court shall not in its charge comment directly on the weight of the evidence
or advise the jury of the effect of their answers, but the court's charge shall not be
objectionable on the ground that it incidentally constitutes a comment on the weight
of the evidence or advises the jury of the effect of their answers where it is properly
a part of an explanatory instruction or definition.

Id.
129. Scott v. Atchison, Topeka & Santa Fe Ry., 572 S.W.2d 273, 279 (Tex. 1978).
130. Id. at 275.
131. Id.
132. Id. at 279.
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The trial court's submitted instruction described, however, not
an "Act of God," but an "unavoidable accident." '33 The railroad
objected, stating that the trial court failed to relate the instruction
to the issues which the court submitted on negligence or causation. 34

The supreme court found that the definition failed to "instruct jurors
how to apply the law to the issues,"' and for that reason was not
an adequate or proper instruction.

Justice Pope, a leading advocate of broad issue submission, has
suggested that correct instructions possess five qualities: (A) the
instruction may be general; (B) the instruction should be proper; (C)
the instruction should enable a jury to render a verdict; (D) the
instruction should not advise the jury on the effect of their answer;
and (E) the instruction should not comment directly on the weight
of the evidence. 136

Besides the ability to enable a jury to render a proper verdict,
an instruction may be used to take the place of an issue 37 or when
used in conjunction with an issue, may place an alternative and
inconsistent theory before the jury. 3 8 This second approach was
approved by the supreme court in Maples v. Nimitz.3 9 In Maples,
an administratrix of an estate sought recovery of property allegedly
belonging to the estate.14° The trial court submitted a single issue on
whether the land conveyed in a deed was community property at the
time of the transfer. 4' The opposing party objected, requesting issues
which would have inquired if the land was a gift. 42 The trial court,
however, defined "community property" and instructed the jury that
all property acquired during marriage by gift was separate property. 141

133. Id. at 280.
134. Id. at 279.
135. Id. at 280.
136. See Pope and Lowerre, The State of the Special Verdict-1979, 11 ST. MARY's L.J.

1, 36-45 (1979).
137. An example of this type of practice is the instruction suggested by the supreme court

in Mobil Chem. Co. v. Bell, 517 S.W.2d 245 (Tex. 1974). The instruction in Mobil placed the
issue of res ipsdT.1oquitur before the jury by defining negligence to include res ipsa loquitur.
Id. at 256-57.

138. Pope and Lowerre, supra note 136, at 36-45.
139. 615 S.W.2d 690 (Tex. 1981).
140. Id. at 691.
141. Id. at 692.
142. Id. A submission of the gift issue would have been incorrect since it is an inferential

rebuttal issue in this case.
143. Id.

1032 [Vol. 18:1017



SINGLE BR OAD ISSUE IN JUR Y CHARGE

On appeal, the supreme court found that the broad issue coupled
with the court's instruction was a proper submission.'" The trial
court did "not err in submitting the issue broadly along with appro-
priate instructions."145

II. ISLAND RECREATIONAL DEVELOPMENT CORP. V. REPUBLIC OF

TEXAS SAVINGS ASSOCIATION

Island entered into a contract with Republic.'" Under the con-
tract, Island was to submit certain loan applications thirty days prior
to a deadline and was not allowed to assign the benefits of the
contract. 141 Evidence was introduced at trial that Island broke both
of these obligations.14 Island sued Republic for breach of contract
and claimed that it performed its obligations under the contract or
at least performed all the obligations which Republic had not pre-
viously waived. 49 The trial court chose to submit one issue with no
instructions on whether Island performed all of its obligations.15 0 The
Texas Supreme Court, in a 5-4 decision, held that presenting incon-
sistent theories of recovery in a single broad issue is not reversible
error and the jury may consider the "totality of the trial proceedings"
and render a verdict based on a ground of recovery not mentioned
in the issue or instructions. 5'

The majority recognized that two theories of recovery existed-
performance and waiver-and that both were independent grounds
of recovery or defense. 5 2 The majority, however, determined that
where a trial court submitted a broad issue with no instructions or
separate issues on the independent ground of recovery, the reviewing
court may look to the "totality of the trial proceedings" to decide
if the silent ground of recovery was considered by the jury.' 3 The

144. Id.
145. Id.
146. Island Recreational Dev. Corp. v. Republic of Tex. Say. Ass'n, 710 S.W.2d 551,

553 (Thx. 1986).
147. Id.
148. Republic of Tex. Say. Ass'n v. Island Recreational Dev. Corp., 680 S.W.2d 588,

593-95 (Tex. App.-Beaumont 1984), rev'd, 710 S.W.2d 551 (Tex. 1986).
149. 710 S.W.2d at 553.
150. Id. at 554.
151. Id. at 555.
152. Id. at 554.
153. Id.
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majority held that the trial court had submitted the controlling issue
in the case-"whether Island had performed all of the things required
by Republic as conditions precedent so as to entitle Island to enforce
the commitment." "

Two separate dissenting opinions pointed out several problems
with the majority's reasoning. Justice Spears wrote: "The only ques-
tion which answered [that] will resolve this case is whether the charge
submitted to this jury encompassed both performance and its inde-
pendent counterpart, waiver."' This dissent found that the issue
did not encompass both. 5 6 Justice Spears found that "the majority
truly holds that it is acceptable to imply a jury answer to an
independent ground of recovery or defense never mentioned in the
charge.'1 7 Justice Gonzalez, also writing in dissent, disagreed with
the majority's findings and would have held that the trial court's
failure to submit instructions with broad issues that "subsume"
mutually exclusive independent grounds of recovery was harmful
error. 158

III. ANALYsis

The supreme court faced two difficult problems in Island. First,
the issue submitted by the trial court was the broadest the supreme
court had ever considered. Despite the fact that waiver and perform-
ance are alternative and inconsistent theories of recovery,5 9 the trial
court submitted a single broad issue which only asked if Island
"performed their obligations under the commitment letter in ques-
tion." 6

0 To make matters worse, the trial court gave no instructions
on the meaning of waiver or performance.' 61 Second, if the court

154. Id. at 555.
155. Id. at 557 (Spears, J., dissenting). Justices McGee and Campbell joined Justice Spears

in his dissent.
156. Id. at 558 (Spears, J., dissenting).
157. Id. (Spears, J., dissenting).

158. Id. at 560-61 (Gonzalez, J., dissenting).
159. See Middle States Petroleum Corp. v. Messenger, 368 S.W.2d 645, 654 (Tex. Civ.

App.-Dallas 1963, writ ref'd n.r.e.).
160. 710 S.W.2d at 554.
161. Id. An example of the length the court was willing to go in upholding broad issue

submission is found in the opinion in Lemos v. Montez, 680 S.W.2d 798 (Tex. 1984): "This
court's approval and adoption of the broad issue submission was not a signal to devise new
or different instructions and definitions .... Judicial history teaches that broad issues and
accepted definitions suffice and that a workable jury system demands strict adherence to
simplicity in jury charges." Id. at 801.
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struck down the submission in Island, it might have been interpreted
as a judicial retreat from the idea of broad issues, signaling a return
to the multiple narrow issue submission. It is clear from prior
decisions that the court wished to avoid such a signal at almost any
cost. 1

62

The court could have resolved both of the problems in several
ways. First, the supreme court could have simply held that the trial
court's failure to provide explanatory instructions was error. 163 Ac-
cording to the majority, the trial court presented two theories of
recovery in the broad issues, but did not define or explain either of
the theories.164 The dissent correctly pointed out that a ground of
recovery may be submitted in an instruction. 65 The court had ap-
proved of this method of issue submission in Mobil Chemical Co. v.
Bell. 1

6 A simple instruction on performance and waiver would have
put both grounds of recovery clearly before the jury in Island. 67

Alternatively, the court could have held that "performance" was a
technical term or a term of art and that it was error to submit an
issue using such a term without defining it. 168

162. Several cases decided by the court have held that errors in the jury charge are reversible
error. Misstatements of law in the instructions were held to be harmful error in Gulf Coast
State Bank v. Emenhiser, 562 S.W.2d 449, 453 (Tex. 1978). In Jackson v. Fontaine's Clinics,
Inc., 499 S.W.2d 87 (Tex. 1973), the court held that it was "fatally defective" to submit an
instruction which "failed to guide the jury to a finding on any proper legal measure of
damages." Id. at 90. On the other hand, in Accord v. General Motors Corp., 669 S.W.2d
111, 116 (Tex. 1984), the court held that additional instructions may amount to a comment
on the weight of the evidence and result in harmful error. Id.

163. 710 S.W.2d at 553-54. Neither party objected to the charge on this ground in the
trial court. Id. at 554.

164. Id.
165. Id. at 557. The dissent cited Mobil Chem. Co. v. Bell, 517 S.W.2d 245 (Tex. 1974)

and stated that "a broad issue charge can place a ground of recovery before a jury by
mentioning the ground in issues or by including instructions which refer the grounds to an
issue." 710 S.W.2d at 557 (Spears, J., dissenting).

166. 517 S.W.2d 245 (Tex. 1974) (where the court suggested that a trial court could place
res ipsa loquitur before the jury through the use of instructions).

167. See 710 S.W.2d at 557 (Spears, J., dissenting) (revealing how the dissent would have
submitted the issue).

168. The term "performance" means one thing to a lawyer and another to a layman.
Performance of an obligation of a contract has been defined by Texas courts as "doing ...
the required act at the time and place and in the manner stipulated by the terms of the
contract .. " Wood Motor Co. v. Hawkins, 226 S.W.2d 487, 488 (Tex. Civ. App.-Texarkana
1949, no writ); Calvert v. British-American Oil Prod. Co., 390 S.W.2d 305, 307 (Tex. Civ.
App.-Austin 1965), rev'd on other grounds, 397 S.W.2d 839 (Tex. 1965). WEBSTER's THIRD
NEW INTERNATIONAL DICTIONARY (1971) defines "performance" as "the act or process of
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Second, the court could have held that the issue itself was
defective. It is clear from both-the majority and dissenting opinion
that waiver was the only legal theory upon which the jury could find
for Island. 69 The special issue, however, contained not one word on
waiver.7 0 Rule 277 states that the trial court shall submit the "special
issues controlling the disposition of the case."' 71 The court could
have held that since the charge failed to submit the controlling
issue-waiver-the issue was faulty and the case should be remanded.

In addition, the issue would appear to be defective in light of
the majority's reasoning that both waiver and performance were
considered in the same issue.172 The majority believed that the jury
considered the issue: Did Island perform all of its obligations or
perform all of its obligations not waived by Republic or both? If
the jury charge submitted both of these issues, then it called for a
single answer to the two issues raised. It is clear under the rationale
of Cactus, 73 Baker,'74 Parker175 and Warren176 that such an issue
should be viewed as improper, since the use of such an answer could
only lead to an ambiguous verdict.' 77

The court, however, opted for a third approach and expanded
the bounds of issue submission. By stating that the waiver issue was
subsumed in the issue of performance, the court allowed two inde-
pendent alternative and inconsistent grounds of recovery to be sub-
mitted as a single broad issue without mentioning one of the grounds
of recovery in either the issue or the instruction. 7

IV. EFFECT OF ISLAND: AMBIGUOUS VERDICTS AND THE FALL OF

JUDGMENTS BASED ON THE VERDICT AND THE EVIDENCE?

Island is based on a mistaken conclusion drawn by the majority.
The majority determined that the issue submitted in Island was the

carrying out something: the execution of an action." Id. at 1678. The two definitions do not
set up the same standard for jury review.

169. 710 S.W.2d at 557.
170. See id. at 554.
171. TEX. R. Crv. P. 277.
172. 710 S.W.2d at 554.
173. 525 S.W.2d 902 (Tex. Civ. App.-Amarillo 1975, writ ref'd n.r.e.).
174. 645 S.W.2d 486 (Tex. App.-Corpus Christi 1982, writ ref'd n.r.e.).
175. 540 S.W.2d 827 (Tex. Civ. App.-Corpus Christi 1976, no writ).
176. 563 S.W.2d 299 (Tex. Civ. App.-Amarillo 1978, no writ).
177. See supra text accompanying notes 92-126.
178. 710 S.W.2d at 554.
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sole controlling issue. 79 The court reasoned that "the only issue
which would authorize a recovery by Island, was whether Island had
performed all of the things required by Republic as conditions
precedent so as to entitle Island to enforce the commitment. This
was precisely the single issue the trial court chose to submit to the
jury."' 180 This is incorrect. The dissent correctly noted that the only
issue which the majority found entitled Island to a favorable jury
verdict was not the single issue the trial court submitted.'81 The trial
court submitted only an issue on whether Island performed their
obligations under the commitment letter. 82 The trial court's issue did
not inquire whether Island's obligations were still required by Re-
public. The issue which the majority seemed to answer, however,
considers waiver by asking if Island performed all obligations that
were still required by Republic.'83 The ultimate issue in the supreme
court's opinion contained the theory of waiver while the ultimate
issue submitted by the trial court did not.

The effects of this mistaken conclusion are drastic. Island's
holding raises two troubling questions. First, it appears to allow
inconsistent theories of recovery to be submitted in a single issue."4
By allowing a jury to give a single answer to two issues raised by
the evidence, the court puts a stamp of approval on ambiguous jury
verdicts. 85 Second, Island allows a ground of recovery placed before
the jury without mentioning the ground in either the issue or the
instructions. Since a jury verdict is composed of findings on the
independent grounds of recovery placed before it,I16 Island allows an
alternative ground of recovery not expressly mentioned by the trial

179. See id. at 555 (describing the charge).
180. Id. at 558 (Spears, J., dissenting).
181. See id. at 557 (Spears, J., dissenting).
182. Id. at 555.
183. The majority opinion states that the question in Island is "whether it is ... error

... to submit a single broad issue encompassing more than one independent ground of
recovery." Id. at 554.

184. See id.
185. Justice Spears' dissent correctly points out the problem with ambiguous jury verdicts.

Under Island's rationale, an appellate court could not render for no evidence or remand for
factual insufficiency any affirmative answers to a special issue. The appellate court must
speculate on what omitted grounds of recovery the jury may have considered in light of the
evidence presented and to imply affirmative answers to those grounds. Id. at 559 (Spears, J.,
dissenting).

186. Harkey v. Texas Employers' Ins. Ass'n, 146 Tex. 504, 509, 208 S.W.2d 919, 922
(1948).
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court to become the basis for a jury's verdict and the court's
judgment. This is in clear conflict with the established practice that
a judgment must be based on a verdict composed of findings on the
submitted grounds of recovery. 1 7

Relying on the Island holding, it is conceivable that a plaintiff
who sues for breach of contract and a defendant who pleads and
introduces evidence of the alternative inconsistent defenses of accord
and satisfaction and payment may only be entitled to the following
special issue without explanatory instruction: "Do you find by the
preponderance of the evidence that plaintiff received payment?" An
appellate court looking at such a submitted issue would not have the
luxury of saying that the issue only submitted the defense of payment
because it is possible that, considering the totality of trial proceedings,
payment and accord and satisfaction were both considered even
though the words "accord and satisfaction" never appear in the
charge. In a worker's compensation case, a plaintiff pleading both
partial disability and total disability during the same time period
could ask for the submission of a single issue asking if a disability
existed. Despite the fact that the answer to such an issue would be
ambiguous, the findings would be able to stand on appeal as long
as there was a showing that at least one of the theories of recovery
existed."'

The second major change that Island may make is in the manner
in which issues are submitted to the jury. In Island, the majority
found that while the trial court submitted no issues or instructions
on waiver and in spite of the instruction that the jury should not
"speculate on matters . . . about which you are not asked any
questions," the totality of the trial proceedings made it apparent that
waiver was considered and found by the jury adversely to Republic.8 9

187. Texas Employers' Ins. Ass'n v. Frankum, 145 Tex. 658, 201 S.W.2d 800 (1947).
188. Both hypothetical issues would lead to ambiguous results. The first example has two

major problems. First, under Island, a jury charge could ask, "Do you find from a prepon-
derance of the evidence that plaintiff entered into an accord and satisfaction arrangement with
the defendant?" This is true because from "the totality of trial proceedings," both theories
were placed before the jury. The second problem is the use of the term "payment." Since the
legal definition of payment and the lay definition differ widely, two inconsistent results may
occur. The jury, using the legal definition of payment, may find that full performance was
not made and answer the issue "No." Just as likely however, the jury, using the lay definition
of payment, may find that full performance had been made and would answer the question

Yes."
The second hypothetical is also ambiguous since an affirmative answer would only show

that the jury found some disability without specifying whether it was partial or total.
189. 710 S.W.2d at 554, 558.
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This finding conflicts with several basic notions. First, under provi-
sions set out by rule 226a,190 the jury is only to consider the evidence
introduced together with the law given by the court. 19' The Island
court never gave the jury any instruction on the law of waiver. The
dissent correctly noted that the only way the jury could have based
their judgment on waiver was if they disregarded their oath and duty
as jurors under rule 226a. 192 Second, Island allows an issue to be
submitted to a jury by merely having the jury hear evidence on that
issue. Texas courts have long held that issues are not "tried" merely
by a jury hearing testimony and that the submission to the jury of
all controlling issues is the proper way to try a case. 93

Island presents a clash of two mighty principles of Texas pro-
cedural law: (1) the supreme court's desire to make broad issue
submission commonplace in state district courts; and (2) the require-
ment that judgments be rendered pursuant to an unambiguous ver-
dict. By allowing issues to be submitted so broadly that two inconsistent
theories may be submitted, one silently, the trial court requires a
single answer to two questions. This requirement can only give rise
to an ambiguous answer. A trial court entering a judgment based on
such an answer is surely contravening the right of both parties to an
impartial judgment based on a proper verdict and which is capable
of proper appellate review.

V. CONCLUSION

The supreme court in Island Recreational Development Corp. v.
Republic of Texas Savings Association'9 permitted two alternative

190. TEX. R. Crv. P. 226a.
191. The approved instructions, pursuant to the provisions of rule 226a, state that the

court may admonish the jury that "in arriving at your answer, consider only the evidence
introduced here . . . [and] the law given by the court." Id.

192. 710 S.W.2d at 558 (Spears, J., dissenting). The jury may base its decision only on
the evidence and the law. The trial court gave no instruction of waiver. Id. at 555. Assuming
that the jury did not violate its oath, waiver could not have been considered. Id. at 558
(Spears, J., dissenting).

The majority sees things differently. They contend that waiver was considered and found
by the jury. Id. at 554. However, the majority does not explain how waiver was considered
by the jury in spite of the fact that there was no instruction on the law of waiver. In short,
the majority found that the jury was told to do one think, only consider the evidence and the
law given by the court, but based their verdict on a contradictory consideration, the totality
of trial circumstances.

193. See id. at 558 (Spears, J., dissenting); Harkey v. Texas Employers' Ins. Ass'n, 146
Tex. 504, 509, 208 S.W.2d 919, 922 (1948).

194. 710 S.W.2d 551 (Tex. 1986).
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and inconsistent grounds of recovery to be submitted in a single issue
without mentioning all the theories of recovery in the jury charge. 95

The holding in Island is a clear departure from fifty years of Texas
precedent and raises many questions. By allowing two inconsistent
theories of recovery to be submitted in the same broad issue, the
Texas Supreme Court may have unconsciously taken one step back
from the position that all controlling issues should be submitted to
the jury. If Island is followed, it becomes a signal to move away
from the submission of clear issues and clarifying instructions which
visibly place all the ultimate issues before the jury, and toward
submitting overly broad issues that silently subsume all other mutually
exclusive independent grounds of recovery or defense. 196

195. Id. at 554-55.
196. Island has been interpreted in a number of recent lower court decisions. The majority

cite Island for the proposition that the trial court has wide discretion in submitting issues
broadly. American Teacher Life Ins. Co. v. Brugette, 717 S.W.2d 719, 725 (Tex. App.-
Beaumont 1986, no writ); Texaco, Inc. v. Pennzoil, Co., No. 01-86-0216-CV (Tex. App.-
Houston [1st Dist.], Feb. 12, 1987, no writ) (not yet reported).

One case points out the problems with the Island decision. Although not designated for
publication, Oxoco Exploration & Production Inc. v. Arrowhead Drilling Corp., No. A14-86-
181CV (Tex. App.-Houston [14th Dist.], Oct. 16, 1986, writ requested), shows a fundamental
weakness with the reasoning in Island. In Oxoco, Oxoco entered into a day work drilling
contract with Arrowhead. Under the contract, Arrowhead agreed to "perform all work" with
"due diligence and care." A dispute arose on the work performed and Oxoco refused to pay
under the contract. At trial, the court submitted one issue asking only if Arrowhead used due
diligence to drill and how much was due to Arrowhead under the contract. On appeal, Oxoco
objected to the charge, stating that issue failed to inquire whether the contract was substantially
performed, an essential element of Arrowhead's cause of action. The court of appeals found
that the court committed reversible error in submitting the charge which left out a key element
of a cause of action. The court, "fully aware" of Island, found that Island was not controlling
and remanded the case.

The aspect of Island which Oxoco conflicts with is the "totality of trial proceeding" test.
The Island court found that the jury considered the theory of waiver in reaching their
consideration of the one issue submitted by the trial court on performance. 710 S.W.2d at
554. The Oxoco court, which was fully aware of Island, found that substantial performance
was not found despite the "totality of trial proceedings" in which the jury found Arrowhead
acted with "due diligence." From the Oxoco opinion, it is clear that evidence on substantial
performance had been introduced to the jury.

From the facts of this case, it is clear that in the "totality of trial proceedings," Arrowhead
could have been found to have substantially performed the contract by the jury, but this is
not the conclusion of the court of appeals.

Arrowhead Drilling Corporation filed a petition for writ of error on March 2, 1987 and
was assigned cause number C-6215. A major question to be answered is what guidance, if
any, does the "totality of trial proceedings" test in Island give an appellate court in determining
if a charge correctly reflects the ultimate issue of the case or if it is merely a test which allows
issues which are fatally defective to be consumed by a vague standard of appellate review and
be pronounced as the useable standard for sustaining jury verdicts.
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Perhaps Island should best be viewed as standing alone. If it is
not, the Island holding offers no guidance on how silent an issue or
how multifarious a verdict may be before it is found too ambiguous
to support a trial court's judgment and the judge is shipwrecked on
the rocks of reversible error.

by Christopher Griesel




