
PARENTAL LIBERTIES VERSUS THE STATE'S
INTEREST IN EDUCATION: THE CASE FOR

ALLOWING HOME EDUCATION

Amid growing dissatisfaction with the public school system, some
parents are removing their children from public schools and seeking
private alternatives, including home education.' This movement,
though novel today after 150 years of state-controlled secular edu-
cation,2 could be described as simply a return to the philosophy of
education and freedom that prevailed in early America.' However,
as one commentator noted: "Once the mainstay of education on the
American frontier, home instruction is now regarded as not quite
legitimate by some educators. ' ' 4 The number of families who educate
their children at home is difficult to determine because many do not
disclose the fact for fear of harassment by local authorities.' How-
ever, researcher John Naisbitt has estimated that perhaps as many
as one million families in the United States educate their children at
home. 6 From this commentator's survey of the cases, these parents
seem to be very dedicated and determined to give their children the
best in education despite facing legal obstacles in the form of state
compulsory education laws. 7

1. See Devins, A Constitutional Right to Home Instruction?, 62 WASH. U.L.Q. 435, 435
(1984); see also Carper, The Christian Day School Movement, 1960-1982, 17 EDUC. F. 135
(1983) (commenting that the christian day school movement and the home instruction movement
are similar in that both are a criticism of the public schools).

2. M. GABLER & N. GABLER, WHAT ARE THEY TEACHING OUR CHILDREN? 24 (1985) (the
Gablers are well-known textbook reviewers).

3. See Comment, Home Education in America: Parental Rights Reasserted, 49 UMKC
L. REv. 191, 191-92 (1981).

4. Lines, An Overview of Home'Instruction, Pm DELTA KAPPAN, Mar. 1987, at 510
(PHi DELTA KAPPAN publishes articles concerned with educational research, service and lead-
ership; issues, trends and policy are emphasized).

5. See Lines, Private Education Alternatives and State Regulation, 12 J. L. & EDUC.
189, 192 (1983).

6. See J. NAISBITT, MEGATRENDS: TEN NEW DIRECTIONS TRANSFORMING OUR LrvEs 144

(1982).
7. See, e.g., State v. Patzer, 382 N.W.2d 631, 639 (N.D.) (upholding North Dakota's

statutory requirement that parents be state certified in order to teach at home), cert. denied,
107 S. Ct. 99 (1986); Howell v. Texas, 723 S.W.2d 755, 756 (Tex. App.-Texarkana 1986,
pet. ref'd) (affirming the Howells' conviction of educating their child at home in violation of
TEX. EDUC. CODE ANN. §§ 4.25, 21.033(a)(1)).
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Parents who choose the home school alternative cite many
reasons, ranging from the religious to the academic, in support of
their choice.8 Parents' perceptions of an academic and moral decline
in the public schools are cited among the major concerns. 9 Supporters
of home education run the gamut from the American Civil Liberties
Union 10 to the Moral Majority." The opponents of home education
argue that children taught at home fail to become adequately so-
cialized via interaction with their peers 2 and further contend that
home-educated children are deprived of the possible educational value
of extracurricular activities. 3 The limited resources of the home as
compared to the public schools is also cited by opponents of home
education. 14 However, Alaska, which has tested home-educated chil-
dren for years, finds that they perform above average on nationally
standardized tests. 15

8. See, e.g., Roemhild v. State, 251 Ga. 569, -, 308 S.E.2d 154, 155 (1983) (where
parents removed child from school because child was taught values contrary to church doctrine);
State v. Bowman, 60 Or. App. 184, -, 653 P.2d 254, 255 (1982) (parents removed children
from public schools because of dissatisfaction with children's progress).

9. See Devins, supra note I, at 438-39 (discussing sources of parental dissatisfaction);
Rice, Conscientious Objection to Public Education: The Grievance and the Remedies, 1978
B.Y.U. L. REv. 847, 848; Whitehead & Conlan, The Establishment of the Religion of Secular
Humanism and its First Amendment Implications, 10 TEX. TECH L. REV. 1, 1 (1978) (com-
menting on the religion of secular humanism and its growing consequences for society and the
law). For an in-depth discussion of parental dissatisfaction with the public schools, see Devins,
State Regulation of Christian Schools, 10 J. LEGIS. 351, 355-59 (1983). For a general criticism
of public education, see J. COLEMAN, T. HOFFER & S. KILGORE, HIGH SCHOOL ACHIEVEMENT:

PUBLIC, CATHOLIC A"D PRIVATE SCHOOLS COMPARED (1982) [hereinafter COLEMAN, HOFFER &
KILGORE] (private schools, which would include home schools, generally do better at educating
students than do public schools). For a discussion of parental concern over moral relativism
taught in the public schools, particularly in the area of sex education, see Note, Deleconte v.
State: Some Thoughts on Home Education, 64 N.C.L. REv. 1302, 1323 & nn. 180-81 (1986);
NATIONAL COMMSSION ON EXCELLENCE IN EDUCATION, A NATION AT RISK: THE IMERATrVE

FOR EDUCATIONAL REFORM (1982), reprinted in 129 CONG. Rc. S6059-60 (daily ed.) (May 5,
1983) [hereinafter NATIONAL COMMMSSION] (a report commenting on the educational decline in
public schools and its possible solutions).

10. The American Civil Liberties Union (ACLU) supports the parental right to choose
alternatives to public education. It contends that "the state's interest in assuring minimum
levels of education does not extend to control of the means by which that interest is realized."
Lines, supra note 4, at 514 (quoting ACLU policy).

11. Divoky, The New Pioneers of the Home Schooling Movement, Pm DELTA KAPPAN

Feb. 1983, at 295.
12. Seligman & Zabarsky, Home Is Where the School Is, NEWSWEEK, Apr. 16, 1979, at

94, 99.
13. Id. at 110.
14. See Lines, supra note 4, at 513.
15. Id.
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In Texas the question of whether home education is acceptable
under our compulsory education statute remains undecided.' 6 The
Texas Board of Education recently rejected a negotiated interpretation
of the Texas compulsory attendance statute which would have allowed
home schools to operate with little hindrance.17 Consequently, a class
action suit on behalf of all home educators was filed 8 in order to
settle the questions of whether home schools can operate legally in
Texas and under what types of constraints. 9

The decline in the public schools from an academic and moral
standpoint 20 has placed many parents in a dilemma. Parents, while
seeking to give their children the best education available using home
instruction, have found themselves prosecuted by the state in its
attempt to assert its interests in education.2' This Comment will begin
with a brief overview of compulsory attendance law history and the
historical right of a parent to direct a child's education, along with
some of the problems parents have with the public school system.
Next, an analysis of the relevant constitutional law regarding the
respective rights of the parent, state and child will be undertaken,
followed by an overview of the various state regulatory approaches
and decisional case law. Finally, the Texas position on home edu-
cation will be examined and a proposal for change submitted. This
commentator will contend that parents have a fundamental right to
choose alternative educational processes, such as home instruction,
which they believe can provide better moral and educational training
than can public schools and which is free from burdensome regula-
tion.

I. THE HISTORICAL PERSPECTIVE OF HOME EDUCATION AND

COMPULSORY ATTENDANCE LAWS

In early America and at common law, parents had the right and
duty to educate their children. 22 The duty to educate was comparable

16. See Leeper v. Arlington Indep. School Dist., No. 17-88761-85 (Dist. Ct. of Tarrant
County, 17th Judicial Dist. of Texas, pending 1987), where the lawsuit was filed after the
State Board of Education rejected a revised version of an earlier negotiated interpretation of
the compulsory education statute allowing home schools to operate with little hindrance.

17. Id.
18. Id.
19. Id.
20. See supra note 9 and accompanying text.
21. See supra note 7 and accompanying text.
22. See I W. BLACKSTONE, COMMENTARIES 450-53 (1809). Commenting on the parents'
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to the parents' responsibility to clothe, feed and otherwise support
their children. 2a This fact was noted by one legal commentator who
stated, "historically, the education of children in the United States
was a matter of parental discretion. Decisions to educate or not to
educate and the substance of that education-method and curricu-
lum-were made by parents as a right." 24 There were no compulsory
education statutes requiring institutionalized schooling and classroom
attendance in the early New England colonies and other states ad-
mitted later. 25 This reinforces the conclusion that from the inception
of our country, education was a concern left to parents to achieve
predominantly through home education and private schools. The
United States Constitution itself makes no mention of education. 26

The first regulations concerning education were imposed in 1642
with the passage of a law in the Massachusetts Bay Colony requiring
the teaching of certain basic skills. 27 Massachusetts again led the way
by passing the first compulsory attendance law in 1852, although the
act had no enforcement procedure.n By the early 1900's, all states
had enacted compulsory attendance laws. 29 This situation remained
unchanged until 1954 when some of the southern states repealed
these statutes in the wake of the Brown V. Board of Education°

decision outlawing segregation.

duty to educate their children, Blackstone stated:
The last duty of parents to their children is that of giving them an education suitable to
their station in life: a duty pointed out by reason, and of far the greatest importance of
any. For . . . it is not easy to imagine or allow, that a parent has conferred any
considerable benefit upon his child by bringing him into the world, if he afterwards
entirely neglects his culture and education, and suffers him to grow up like a mere
beast, to lead a life useless to others, and shameful to himself.

Id. at 450-51.
23. See id. at 450-53.
24. Tobak & Zirkel, Home Instruction: An Analysis of the Statutes and Case Law, 8 U.

DAYTON L. REv. 13, 14 (1982).
25. See J. MILLER, THE FIRST FRONTIER: Lna nI COLOrAL AMmRICA 224-25 (1966)

(discussing the status of education in early America). For a concise history of compulsory
attendance law in the United States, see Comment, Home Education v. Compulsory Attendance
Laws: Whose Kids Are They Anyway?, 24 WASHBURN L.J. 274, 276-78 (1985).

26. See infra note 59 and accompanying text.
27. E. KNIGHT, EDUCATION IN THE UNITED STATES 100-01 (3d ed. 1951). These early

requirements included reading, knowledge of a trade, capital laws and religious catechism. Id.
28. See KoTiN & AmmAN, LEGAL FOUNDATION OF COMPULSORY ATTENDANCE 25 (1980)

(the act required school attendance of children of ages eight to fourteen for twelve weeks out
of the year).

29. Id. at 25-26 (southern states enacted compulsory attendance measures in 1918; however,
many of these were local and optional in nature).

30. Id. at 34; see Brown v. Board of Education, 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed.

[Vol. 18:12611264
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Early American education was predominantly private except for
a few local tax-supported schools existing in New England.3 Parents
were free to educate their children at home by themselves, with
tutors, at church schools, or through private academies. 2 For the
poor, tuition grants were available in some states to enable less
fortunate children to attend the school of their choice. 3 Additionally,
"free-school" societies provided schools funded by charity and local
government grants in nearly every large city, so there was no need
for a child to grow up uneducated. 4

II. PARENTAL AND SCHOLARLY CRITICISM OF THE PUBLIC SCHOOLS

The home school movement is evidence of parental disenchant-
ment with a system perceived as academically inadequate and contrary
to desired values. The academic problems were well-documented in
a 1982 study by the National Commission on Excellence in Education,
which commented:

[T]he Educational Foundations of our society are presently being
eroded by a rising tide of mediocrity that threatens our very future
as a Nation and a people .... If an unfriendly power had attempted
to impose upon America the mediocre educational performance
that exists today, we might well have viewed it as an act of war.
As it stands we have allowed it to happen to ourselves."
The National Commission also found that about thirteen per-

cent of all seventeen year-olds in the United States can be consid-
ered functionally illiterate (among minority youth, the percentage
may run as high as forty percent),3 6 and Scholastic Aptitude Test
(SAT) scores have declined in a virtually unbroken sequence from
1963 to 1980. 37 Furthermore, the National Commission found many
seventeen year-olds do not possess the higher-order intellectual skills

873 (1954). Some of the southern states, in an attempt to circumvent the holding of Brown,
which outlawed segregation in the public schools, repealed their compulsory education laws.
See infra text accompanying note 127 (all of the fifty states and the District of Columbia
currently have some form of compulsory attendance laws).

31. See S. BLUMENFELD, Is PUBLIC EDUCATION NECEssARY? 27 (2d ed. 1985) (critiquing
the present public education system in light of the system it replaced).

32. Id.
33. Id.
34. Id.
35. See NATIONAL COMMISSION, supra note 9, as reprinted in 129 CONG. RFc. at S6060.
36. Id.
37. Id.
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expected of them." "Nearly forty percent cannot draw inferences
from written material; only one-fifth can write a persuasive essay;
and only one-third can solve a mathematics problem requiring several
steps." 3 9

The home schools and other private schools seem to have escaped
the general decline in academics suffered by the public schools. 4

Home educated students score above average on standard achieve-
ment tests. 4' This performance is shown by the results of testing in
Alaska, where home-schooled children have been monitored for
years. 42 Dr. Raymond S. Moore, a leading authority on home edu-
cation, commenting on the educational success of home education
based on his experience as president of Hewitt Research Foundation,
noted:

Rural and urban children from New York to California and Hawaii
and from Alaska and North Dakota to Nebraska and Lousiana have
often been performing in the 75th to 99th percentile on Stanford
and Iowa Achievement tests. Frequently they are taught by high
school-educated parents no more than an hour or two a day,
usually utilizing readily available home-school or correspondence
curriculum. 4

38. Id.
39. Id. Analyst Paul Copperman noted that until now, "Each generation of Americans

has outstripped its parents in education, in literacy, and in economic attainment. For the first
time in the history of our country, the educational skills of one generation will not surpass,
will not equal, will not even approach, those of their parents." Id. (as reprinted in 129 CoNG.
REC. at S6061). However, Copperman did add:

It is important, of course, to recognize that the average citizen today is better educated
and more knowledgeable than the average citizen of a generation ago-more literate, and
exposed to more mathematics, literature, and science. The positive impact of this
fact on the well-being of our country and the lives of our people cannot be overstated.
Nevertheless, the average graduate of our schools and colleges today is not as well
educated as the average graduate of 25 or 35 years ago, when a much smaller
proportion of our population completed high school and college. The negative impact
of this fact likewise cannot be overstated.

Id.
40. See generally CoLEMAN, HOFFER & KIooRE, supra note 9, (commenting that private

schools do a better job of educating our young than public schools do). See also J. WmaTAD
& W. BIRD, HoME EDUCATION AND CONsTrrrioNAL LIBERTIEs 17 (1984) [hereinafter W=TEIrsAD

& BraD] ("The statistical analysis of nearly eighty separate studies indicates that a pupil taught
individually achieves about thirty percentile ranks higher on standardized tests than a pupil
taught in a standard class of twenty-five students.").

41. Lines, supra note 4, at 513.
42. Id.
43. See WHITEAD & BIRD, supra note 40, at 97 (quoting R. MOORE & D. MOORE,
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In another study, a University of Chicago sociologist comparing
public, catholic and other private schools concluded that private
schools generally do a better job of educating students than public
schools." The evidence gleaned from litigation also demonstrates that
home education can adequately educate pupils.45

Public education also has its supporters who are expressing
doubts about the utility of across-the-board compulsory education.
Some of these critics feel that public schools tend to produce con-
formity and stifle individuality and initiative."6 Data compiled by
Professors Moynihan, Mosteller and Jencks suggests that public
school systems have not had the desired effect of producing social
mobility in our society, integrating the races, or improving the
condition of the socially deprived. 47

Educators express concern over home educators' curricula, which
vary considerably although many choose commercially produced ed-
ucation curriculum packets. Accelerated Christian Education (ACE)
is representative of commercially available packets, though it evokes
the most criticism from educators. 48 The materials are christian,

SCHOOL CAN WAIT 27-48, 205-20 (1979)). Dr. Moore cites some of the reasons for the success
of home instruction, noting:

This success should not be surprising in view of several factors that any objective observer
can readily understand:
1. Home schools are characterized by parents who have enough concern for their children
to take on the task of systematically teaching them.
2. Parents provide a partiality that young children need, but schools cannot allow.
3. Children thrive on routines that involve a few children who share the same family
values.
4. A child in the home school experiences from ten to a hundred times as many
personal adult-to-child responses as he would in a formal school; such responses-
along with adult example-mean educational power far more than do books.
5. Without the all-day regimentation of the classroom, the child becomes more of
a free explorer and thinker than a restricted regurgitator of books, which to him
are often more barriers than facilitators to learning.
6. Parents who bring their children with them into the responsibility of the home
turn out independent, self-directed children.

Id. (quoting Moore, Research and Common Sense: Therapies for Our Homes and Schools,
84 TciRs. C. REc. 355, 372 (1982)).

44. See COLEMAN, HOFFER & Kmoosce, supra note 9.
45. See, e.g., In re Falk, 110 Misc. 2d 104, -, 441 N.Y.S.2d 785, 790 (N.Y. Fam.

Ct. 1981).
46. Kurland, The Supreme Court, Compulsory Education, and the First Amendment's

Religion Clauses, 75 W. VA. L. REv. 213, 216 (1973).
47. Id. (Kurland commenting on data compiled and edited in D. MoNmAN & F.

MOSTELLER, EQUAL EDUCATIONAL OPPORTUNITY (1972) and C. JENCKS, INEQuALrTY (1972)).
48. Lines, supra note 4, at 515.
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politically conservative and authoritarian. 49 On the other hand, as
education analyst Patricia Lines notes, "[p]ublic school materials
tend to be progressive, secular, and almost totally silent" on reli-
gion.50 As a result, some parents-educate their children at home for
religious reasons.5 The complaining parents feel that instead of being
neutral, the public schools are teaching the religion of "secular
humanism.' '52

Another one of the criticisms of home education is that the
children will not become adequately socialized through interaction
with their peers. 3 Some parents, however, home educate for the very

49. Id.
50. Id.
51. Id.
52. Devine, supra note 1, at 437; GABLER & GABLER, supra note 2, at 33-46; see Smith

v. Board of School Comm'ns, Nos. 82-0544, 82-0792 (S.D. Ala. Mar. 4, 1987) (the court
found that the public school textbooks at issue promoted the religion of secular humanism by
their treatment of traditional theistic religion); see also Vrrz, CENSORSI': EVIDENCE OF BIAS
IN OuR CmyDsREN's TExTBooKs 1 (1986). Professor Vitz examined ninety widely used elementary
social studies books and high school history texts and concluded:

Religion, traditional family values, and conservative political and economic positions have
been reliably excluded from children's textbooks . . . [However] in spite of the
biases . . . there is no evidence of any kind of conscious conspiracy operating to
censor textbooks. Instead, a very widespread secular and liberal mindset appears to
be responsible. This mindset pervades the leadership in the world of education (and
textbook publishing) and a secular and liberal bias is its inevitable consequence.

Id.; see also Rice, supra note 9, at 860, commenting:
If the objecting parents are correct in their claim that the public schools are promoting the
tenets of a secular religion, it must be on the basis that the nonjudgmental treatment
of moral issues without any affirmation of the supernatural is itself an implicit
assertion that contradictory moral positions are equally tenable, that there is therefore
no objective and binding moral order, and that the supernatural is not a necessary
factor in the making of moral decisons. It is not unreasonable to describe such
teaching as an implicit affirmation of a position that, in its relativism and secularism,
is authentically religious. The Christian parents' concern is therefore understandable.
As Paul Blanshard, a signer of Humanist Manifesto II, recently observed, "I think
that the most important factor moving us toward a secular society has been the
educational factor. Our schools may not teach Johnny to read properly, but the
fact that Johnny is in school until he is sixteen tends to lead toward the elimination
of religious superstition. The average American child now acquires a high-school
education, and this militates against Adam and Eve and all other myths of alleged
history .. "

Id. (quoting Blanshard, Three Cheers for Our Secular State, HUMNISOsT, Mar.-Apr. 1976, at
17); see also Whitehead & Conlan, supra note 9, at 37-46 (discussing the tenets of secular
humanism).

53. Fleming & Hunt, The World as Seen by Students in Accelerated Christian Education
Schools, Pin DELTA KPs AN, Mar. 1987, at 523; see Seligman & Zabarsky, supra note 12, at
99.
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reason that public school peer socialization is considered detrimen-
tal.54 Patricia Lines has concluded that although data is scarce, what
exists suggests superior social development in general." Her research
suggests that most home schools participate in the frequent group
and community activities that opponents feel is necessary for proper
social development.5 6

The aforementioned concerns of parents and educators are by
no means exhaustive. The next section will discuss the relevant
constitutional provisions involved in choosing home education as a
private education alternative.

III. THE CONSTITUTIONALITY OF HOME EDUCATION: TlE RIGHTS OF

THE PARENT, THE STATE AND THE CHILD

The United States Constitution itself is silent on the issue of
education. Therefore, by virtue of the tenth amendment, which
provides that "powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the
States respectively, or to the people," '5 7 education is a matter of state
concern. Although the Supreme Court has held that the right to an
education is not "fundamental," it has recognized its value: "today
education is perhaps the most important function of state and local
governments. Compulsory school attendance laws and the great ex-
penditures for education both demonstrate our recognition of the
importance of education to our democratic society.""8

54. See State v. Patzer, 382 N.W.2d 631, 633 (N.D.) (the parents chose to home educate
because they feared their children would become peer socialized and thus accept values and
beliefs of their classmates rather than those of their parents), cert. denied, 107 S. Ct. 99
(1986). Dr. Moore recently noted:

Parents and educators usually talk about sociability, but neglect to differentiate the
kind of sociability they prefer. The child who feels needed, wanted, and depended on at
home, sharing responsibilities and chores, is much more likley to develop a sense of
self-worth and a stable value system-which is the basic ingredient for a positive
sociability. In contrast is the negative sociability that develops when a child surrenders
to his peers.

Comment, supra note 25, at 298 n.228 (quoting Moore, Research and Common Sense:
Therapies for Our Homes and Schools, 84 TclRs. C. REc. 355, 366 (1982)); see also J. HOLT,
TEACH YOUR OWN 44-45 (1981) (Holt, an outspoken advocate of home education, considers
socialization to be a primary reason to keep children out of the school system).

55. Lines, supra note 4, at 513.
56. Id.
57. U.S. CoNsr. amend. X.

58. Brown v. Board of Education, 347 U.S. 483, 493, 74 S. Ct. 686, 691, 98 L. Ed. 873,
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The basic question in the home education cases is whether the
parent or the state has the ultimate right to direct a child's education.
Historically, decisions regarding both the content and methodology
of a child's education were deemed within the sole realm of the
parent. 59 Since that time, several opinions of the Supreme Court have
reflected on the struggle between the parent and the state as to the
permissible scope of regulations in the area of education. 6 The
Supreme Court has never directly addressed the issue of home edu-
cation; however, several cases do shed light upon a parent's right to
choose alternatives to public education in directing a child's educa-
tion.

A. The Parent's Rights

Few would argue that a parent does not have a liberty interest
in directing a child's education, or that the state as parens patriae6

does not have an interest as well in having an educated citizenry.
However, agreement as to the specific scope of each party's rights
is not so well-settled. The Supreme Court in four critical cases
involving education has acknowledged parental rights which delimit
the states' powers to regulate education. The Court's language lends
support to the argument that parents have a fundamental right to
direct a child's education and consequently choose home instruction
subject to reasonable regulation.

The first case was Meyer v. Nebraska62 in 1923. Meyer, a private
tutor, was convicted of violating a Nebraska statute which forbade
the teaching of the German language to any parochial, private, or
public elementary school student. 63 The Court affirmed Nebraska's
power to "compel attendance at some school and to make reasonable
regulations for all schools." However, in the Court's opinion, the

880 (1954); see also San Antonio Indep. School Dist. v. Rodriguez, 411 U.S. 1, 35, 93 S. Ct.
1278, 1297, 36 L. Ed. 2d 16, 44 (1973) (characterizing education as one of the most important
services provided by the states, but simply not within the limited rights recognized as guaranteed
by the Constitution).

59. See supra note 24 and accompanying text.
60. For a discussion of these cases, see infra notes 62-107 and accompanying text.
61. Parens patriae, meaning "parent of the country," refers to the role of the state as

sovereign and guardian of persons under legal disabilities and its power to protect their
interests. BLACK's LAw DICTIONARY 1003 (5th ed. 1979).

62. 262 U.S. 390, 43 S. Ct. 625, 67 L. Ed. 1042 (1923).
63. Id. at 396-97, 43 S. Ct. at 626, 67 L. Ed. at 1044.
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statute bore no reasonable relationship to a valid state purpose. 64

The Court, therefore, struck down the statute as unconstitutional. 6

Furthermore, the Court determined that the statute violated Meyer's
right to teach, the parents' right to direct the content of their
children's education, and the students' right to learn under the
fourteenth amendment. 66 Meyer established that the state's control
over education is not absolute and that parents have a liberty interest
in their child's education.

Two years later Pierce v. Society of Sisters67 was decided. In
Pierce, the state of Oregon virtually required by legislation that all
children age eight to sixteen who had not completed the eighth grade
attend public schools. 68 As in Meyer, no parents were parties before
the Court. 69 However, the Court, in holding that the state may not
eliminate the private education alternative, directly reaffirmed the
parental right in making educational decisions. 70 The statute was
invalidated on grounds that it "unreasonably interfere[d] with the
liberty of parents and guardians to direct the upbringing and edu-
cation of children under their control,"7 1 for a "child is not the mere
creature of the state; those who nurture him and direct his destiny
have the right, coupled with the high duty, to recognize and prepare
him for additional obligations. ' 72 Thus, Pierce stands for the prop-
osition that the state may not compel attendance at a public school
without allowing the parent to choose a private education alternative.

In 1927 Farrington v. Tokushige73 involved Hawaii's attempt to
effectively eliminate private Japanese foreign language schools by
regulating them in such a manner as to dissolve any distinctions
between them and public schools. 74 The regulations covered teacher
qualifications, language spoken in the classroom, curriculum, and
textbooks, with the explicit goal of Americanizing the students. 75 The

64. Id. at 402-03, 43 S. Ct. at 628, 67 L. Ed. at 1046-47.
65. Id. at 403, 43 S. Ct. at 628, 67 L. Ed. at 1047.
66. Id. at 400, 43 S. Ct. at 627, 67 L. Ed. at 1046.
67. 268 U.S. 510, 45 S. Ct. 571, 69 L. Ed. 1070 (1925).
68. Id. at 530-31, 45 S. Ct. at 572, 69 L. Ed. at 1076.
69. Id. at 531-33, 45 S. Ct. at 572-73, 69 L. Ed. at 1076-77.
70. Id. at 535, 45 S. Ct. at 573, 69 L. Ed. at 1078.
71. Id. at 534-35, 45 S. Ct. at 573, 69 L. Ed. at 1078.
72. Id. at 535, 45 S. Ct. at 573, 69 L. Ed. at 1078.
73. 273 U.S. 284, 47 S. Ct. 406, 71 L. Ed. 646 (1927).
74. Id. at 298, 47 S. Ct. at 408-09, 71 L. Ed. at 650-51.
75. Id. at 293-94, 47 S. Ct. at 407, 71 L. Ed. at 649.
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effect of the regulations would be, in the Court's opinion, to destroy
the foreign language schools.76 The statute was held unconstitutional
under the fifth amendment's due process clause because it gave
"[a]ffirmative direction concerning the intimate and essential details
of such schools, entrust[ing] their control to public officers, and
deny[ing] both owners and patrons reasonable choice and discretion
in respect to teachers, curriculum and textbooks. ' 77 The Court con-
cluded that a Japanese parent had the right to direct his children's
education free from unreasonable restrictions. 78 From Farrington
comes the proposition that the state may not by extensive regulation
render the distinction between public and private alternatives mean-
ingless.

The landmark case upholding the right of a parent to be the
primary decision-maker concerning his child's education is Wisconsin
v. Yoder,79 decided in 1972. In Yoder, members of the Amish faith
were convicted of violating Wisconsin's compulsory education statute,
which required schooling through age sixteen. 80 The parents, desiring
an exemption from sending their children to school beyond the eighth
grade, contended that the statute violated their first and fourteenth
amendment rights.8' The parents felt that public education past the
eighth grade would endanger their salvation and the salvation of
their children. 82 The Supreme Court affirmed the Wisconsin Supreme
Court's reversal of their conviction and exempted them from com-
pulsory education past the eighth grade.83 The Court took notice of
the fact that the Amish were a self-enclosed group of people whose
long-practiced religious beliefs would be demonstrably infringed by
continued education.84 Under the circumstances, completion of the

76. Id. at 298, 47 S. Ct. at 409, 71 L. Ed. at 651.
77. Id., 47 S. Ct. at 408-09, 71 L. Ed. at 650-51.
78. Id., 47 S. Ct. at 409, 71 L. Ed. at 651.
79. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
80. Id. at 207, 92 S. Ct. at 1529, 32 L. Ed. 2d at 20. The Wisconsin statute provided:

118.15 COMPULSORY SCHOOL ATrENDANCE: (1) (a) Unless a child has a legal excuse or has
graduated from high school, any person having under his control a child who is
between the ages of 7 and 16 years shall cause him to attend school regularly . ..
until he becomes 16 years of age.

WIs. STAT. ANN. § 118.15(1)(a) (West 1969).
81. 406 U.S. at 208-09, 92 S. Ct. at 1530, 32 L. Ed. 2d at 21.
82. Id. at 209, 92 S. Ct. at 1530, 32 L. Ed. 2d at 21.
83. Id. at 234, 92 S. Ct. at 1542, 32 L. Ed. 2d at 36.
84. Id. at 217-18, 92 S. Ct. at 1534, 32 L. Ed. 2d at 26.

1272 [Vol. 18:1261



HOME EDUCA TION

eighth grade was sufficient to meet the state's interests in education.85

Despite the special facts, the Court's decison appears to rest on
the grounds of religious freedom and of parents' fundamental right
to direct a child's education, as evidenced by Chief Justice Burger's
comment that

this case involves the fundamental interest of parents, as contrasted
with that of the State, to guide the religious future and education of
their children. The history and culture of Western civilization
reflect a strong tradition of parental concern for the nurture and
upbringing of their children. This primary role of the parents in
the upbringing of their children is now established beyond debate
as an enduring American tradition.8 6

In support of the decision, the Court relied heavily upon the
earlier cases of Meyer 7 and Pierce"8 which affirmed the right of a
parent to make educational choices regarding their children.8 9 The
Court held that the state's interest in education was not absolute,
but subject to a balancing process when it conflicted with other
fundamental rights and the interests of the parents. 90 The state's
interests in compulsory education were enunciated by the Court as
follows: "[S]ome degree of education is necessary to prepare citizens
to participate effectively and intelligently in our open political system
if we are to preserve freedom and independence. Further, education
prepares individuals to be self-reliant and self-sufficient participants
in society." 9'

Yoder indicated that parents have a valid fundamental right in
the education of their children which is demonstrably burdened by
state regulation; thus, the state must show it has a compelling interest
at stake and that the regulation is the least burdensome means of
accomplishing its end of having self-sufficient citizens able to partici-
pate effectively in our political system.92 The question of whether or
not "parental liberty" alone would suffice to overcome the state's
interest in compulsory education is pertinent. The prior cases which

85. Id. at 234, 92 S. Ct. at 1542, 32 L. Ed. 2d at 35-36.
86. Id. at 232, 92 S. Ct. at 1541-42, 32 L. Ed. 2d at 35.
87. 262 U.S. 390, 43 S. Ct. 625, 67 L. Ed. 1042 (1923).
88. 268 U.S. 510, 45 S. Ct. 571, 66 L. Ed. 1070 (1925).
89. See supra text accompanying notes 70, 74.
90. Yoder, 406 U.S. at 214, 92 S. Ct. at 1532, 32 L. Ed. 2d at 24.
91. Id. at 221, 92 S. Ct. at 1536, 32 L. Ed. 2d at 29.
92. Id. at 214-15, 92 S. Ct. at 1532-33, 32 L. Ed. 2d at 24-25.
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the Court relied upon in Yoder affirmed parental rights in making
educational choices and involved no question of religious affiliation.93

As long as the private educational alternative satisfies the state's
interests in an educated citizenry, home education poses no obstacle.
Furthermore, the Court has previously stated that the fundamental
right of privacy includes parental decisions concerning education. 94

This lends additional support to a parent's right to choose alternative
private education.

The Supreme Court cases on education establish several princi-
ples. First, under Meyer, state control over education is not absolute,
for the parents have a liberty interest in controlling their child's
education. 95 Second, under Pierce, the state must allow the choice of
private education. 96 Third, under Farrington, the state may not
regulate private education in such a manner that any meaningful
distinction between public and private education is eliminated, for
this interferes with a parent's right to direct a child's education. 97

Finally, Yoder holds that whenever the state's regulations in the area
of education conflict demonstrably with a parent's fundamental rights

93. See supra notes 66, 71, 77 and accompanying text.
94. See, e.g., Bowers v. Hardwick, 478 U.S. , -, 106 S. Ct. 2841, 2843, 92 L.

Ed. 2d 140, 145 (1986) (stating that the right of privacy extended to child-rearing and education
decisions).

95. 262 U.S. 390, 43 S. Ct. 625, 67 L. Ed. 1042 (1923). Chief Justice Burger, concurring
in the per curiam decision of Cook v. Hudson, 429 U.S. 165, 97 S. Ct. 543, 50 L. Ed. 2d
373 (1976), reiterated the parents' liberty interest in choosing where the education of their
children will occur: "Few familial decisions are as immune from governmental interference as
parents' choice of a school for their children, so long as the school chosen otherwise meets
the educational standards imposed by the state." Id. at 166, 97 S. Ct. at 543, 50 L. Ed. 2d
at 375 (Burger, C.J., concurring). But see Board of Educ. v. Allen, 392 U.S. 236, 245-47, 88
S. Ct. 1923, 1927, 20 L. Ed. 2d 1060, 1066 (1968) (the state, in seeing that its interests in
education are being met, may refuse to accept instruction at home as compliance with
compulsory education statutes).

96. See supra note 74 and accompanying text. The parental right to choose alternatives
to public education was further emphasized by Justice Brennan's concurrence in Abington
School Dist. v. Schemp, 374 U.S. 203, 83 S. Ct. 1560, 10 L. Ed. 2d 844 (1963):

Attendance at the public school has never been compulsory; parents remain morally and
constitutionally free to choose the academic environment in which they wish their
children to be educated .... The choice which is thus preserved is between a public
secular education with its uniquely democratic values, and some form of private or
sectarian education, which offers values of its own. . . . The choice between these
very different forms of education is one-very much like the choice of whether or
not to worship-which our constitution leaves to the individual parent.

Id. at 242, 83 S. Ct. at 1582, 10 L. Ed. 2d at 869-70 (Brennan, J., concurring).
97. 273 U.S. 284, 47 S. Ct. 406, 71 L. Ed. 646 (1927).
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in that area, it must pass a balancing test by showing a compelling
interest and that the regulation is the least intrusive means of achiev-
ing the state's goals. 98 As a whole, these principles support a parent's
right to choose a private home-based education alternative for their
children as a matter of parental right and free from burdensome
regulation as long as the state's interest in education is satisfied.

B. The State's Interest in Education

The state undoubtedly has an interest in education, as Yoder
recognized. 99 The state's basic interest in ensuring a minimal level of
education is twofold: (1) to ensure that its citizenry are able to
effectively participate in the open political system; and (2) to prepare
its citizens to be self-sufficient and self-reliant members of society.' °°

Pursuant to achieving these goals, the state may reasonably regulate
the education process. This power was acknowledged by the Supreme
Court in Pierce:101

[N]o question is raised concerning the power of the state reasonably
to regulate all schools, to inspect, supervise, and examine them, their
teachers and pupils; to require that all children of proper age
attend some school, that teachers shall be of good moral character
and patriotic disposition, that certain studies plainly essential to
good citizenship must be taught, and that nothing be taught which
is plainly inimical to the public welfare.10 2

Yoder"°3 emphasized that the primary decision-maker concern-
ing a child's education is the parent, unless the parent is neglect-
ing to give a child a minimal education. Only if the minimum is not
being met can the state, as parens patriae, step in on behalf of the
minor child.1°4 For practical reasons the courts have typically given
parents a broad range of freedom in directing a child's upbringing.
As noted by one commentator, "(1) a parent is always more sensitive
to a child's needs than the state would ever be; (2) because of the
parent-child bond, parents will generally act in the best interests of
the child; and (3) protecting the parental control over a child's

98. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
99. Id.
100. Id. at 221, 92 S. Ct. at 1536, 32 L. Ed. 2d at 28-29.
101. 268 U.S. at 534, 45 S. Ct. at 571, 66 L. Ed. 2d at 1070.
102. Id.
103. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
104. Id. at 233-34, 92 S. Ct. at 1542, 32 L. Ed. 2d at 35.
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development preserves diversity in our society and forecloses state
indoctrination." 105 The Court in Yoder'06 alluded to this last reason,
stating that "the fundamental theory of liberty upon which all
governments in this Union repose excludes any general power of the
State to standardize its kids by forcing them to accept instruction
from public teachers only."'10

C. The Child's Rights

In the area of education, the Supreme Court has declined to
infringe upon parental control over minor children, as evidenced by
the majority's refusal in Yoder to adopt Justice Douglas' argument
that the Court should provide a forum from which a mature child
could voice her own interests regarding her educational future.108 The
reluctance to encroach upon parental decisionmaking in childrearing
and education stems in part from how the law looks at the family,
as noted in Parham v. J.R.,1°9 where the Court said:

The law's concept of the family rests upon the presumption that
parents possess what a child lacks in maturity, experience, and capa-
city for judgment required for making life's difficult decisions. More
important, historically it has been recognized that natural bonds
of affection lead parents to act in the best interests of their
children. "10

The Parham Court further stated:
That some parents "may at time be acting against the interests of
their children". . . creates a basis for caution, but is hardly a reason
to discard wholesale those pages of human experience that teach
that parents generally do act in the child's best interests. [citations
omitted] The statist notion that governmental power should su-
percede parental authority in all cases because some parents abuse
and neglect children is repugnant to American tradition."'
Parham notably upheld the parents' right in Georgia to insti-

tutionalize their child by merely signing an application for hos-

105. See Developments in the Law-The Constitution and the Family, 93 HARv. L. REv.

1156, 1354 (1980) (discussing the law's treatment of the family).
106. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
107. Id. at 233, 92 S. Ct. at 1542, 32 L. Ed. 2d at 35.

108. Id. at 242-43, 92 S. Ct. at 1546-47, 32 L. Ed. 2d at 40-41.
109. 442 U.S. 584, 99 S. Ct. 2493, 61 L. Ed. 2d 101 (1979).
110. Id. at 602, 99 S. Ct. at 2504, 61 L. Ed. 2d at 118.
111. Id. at 602-03, 99 S. Ct. at 2504, 61 L. Ed. 2d at 119.
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pitalization if after observation of the child the hospital superintend-
ent found him to be "suitable for treatment.' 1 2 Parents' decision
to choose a particular type of educational setting would clearly seem
to have less potential for harm than a decision to institutionalize. In
general, minor children have few rights exercisable independently of
their parents."3

IV. COMPULSORY EDUCATION STATUTES AND THEIR REQUIREMENTS

VERSUS HOME EDUCATION: STATE APPROACHES

The heart of the dispute surrounding compulsory education
statutes in home education cases concerns the state's versus the
parents' right to direct and control a child's education. Parents
seeking to home school have challenged compulsory education stat-
utes on several theories, including vagueness," 4 free exercise of reli-
gion,"' infringment of parental rights in directing a child's education, 116

and purely academic reasons. 1 7 The penalties for nonconformance
generally fall upon the parents and can involve fines, jail sentences

112. Id. at 588, 99 S. Ct. at 2497, 61 L. Ed. 2d at 109.
113. For a further discussion of the education rights of children in the eyes of the law,

see Comment, The Rights of Children: A Trust Model, 46 FORDHAM L. REV. 669, 694-714
(1978).

114. See, e.g., Ellis v. O'Hara, 612 F. Supp. 379, 382 (E.D. Mo. 1985) (vagueness challenge
to home education provision of compulsory attendance statute successful), rev'd, 802 F.2d 462
(8th Cir. 1986) (without opinion); Burrow v. State, 282 Ark. 479, -, 669 S.W.2d 441, 443
(1984) (vagueness argument unsuccessful); Roemhild v. State, 251 Ga. 569, -, 308 S.E.2d
154, 159 (1983) (vagueness argument successful and compulsory education statute which did
not define "private school" was declared unconstitutional).

115. See, e.g., State v. Patzer, 382 N.W.2d 631, 633 (N.D.) (parents' claim of exemption
from teacher certification requirements when they chose to home school because of religious
convictions failed), cert. denied, 107 S. Ct. 99 (1986); see also State v. Newstrom, 371 N.W.2d
525, 527 (Minn. 1985) (Minnesota compulsory attendance statute requiring that a teacher's
qualifications be essentially equivalent to those of public school teachers was unconstitutionally
vague for purposes of imposing criminal liability); Jernigan v. State, 412 So. 2d 1242, 1243,
1246-47 (Ala. Crim. App. 1982) (upholding statute requiring parents educating their children
at home to hold public teaching certificates).

116. See, e.g., Ellis v. O'Hara, 612 F. Supp. 379 (E.D. Mo. 1985) (acknowledging
fundamental right of parent to direct a child's education); Hanson v. Cushman, 490 F. Supp.
109, 110 (W.D. Mich. 1980) (upholding statute requiring parents involved in home study to
comply with state teacher certification requirements as constitutional); In re Falk, 110 Misc.
2d 104, -, 441 N.Y.S.2d 785, 791 (N.Y. Fam. Ct. 1981) (parents were successful in claiming
a parental right to direct a child's education and thereby choose home education as a viable
private alternative when home education is substantially equivalent to public schooling).

117. See, e.g., In re Sawyer, 234 Kan. 436, -, 672 P.2d 1093, 1094 (1983) (parents
decided to home educate because of dissatisfaction with the child's progress in public school).
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and removal of children." 8 In addition, some courts, even though it
may be a criminal prosecution for violating the compulsory attend-
ance statute, have placed the burden of proof upon the parents," 9

raising due process questions.
The compulsory education statutes themselves fall into three

broad classes: (1) those requiring public or private school attendance
but making no provision for home education;'2° (2) those requiring
public education or its equivalent;' 2' and (3) those expressly allowing
home education. 22 These statutes may also contain additional pro-
visions involving minimum time or durational requirements, 123 cur-
riculum content,' 24 state approval of home school programs, 25 and
teacher qualification standards. 2 6 The following discussion of the
three broad classes of statutes and their attendant regulations will
demonstrate the plight of parents seeking to educate their children
at home.

A. Class I Cases: Interpreting Statutes Requiring Public or
Private Schools

The first hurdle facing parents seeking to home school is whether
the home education alternative exists under their state's compulsory
education laws, since all fifty states and the District of Columbia
require attendance of school-age children in some type of educational

118. Lines, supra note 5, at 189.
119. For examples in which the state put the burden of proof to show that home education

is sufficient upon the parents in educational neglect proceedings for violation of compulsory
attendance laws, see In re Kilroy, 121 Misc. 2d 98, -, 467 N.Y.S.2d 318, 320-21 (N.Y.
Fain. Ct. 1983); In re Falk, 110 Misc. 2d 104, -, 441 N.Y.S.2d 785, 789 (N.Y. Fam. Ct.
1981).

120. See TEx. EDUC. CODE ANN. § 21.033(a)(1) (Vernon 1972).
121. See, e.g., ALASKA STAT. § 14.30.010 (1986) (requiring education comparable to that

offered by the public schools).
122. See, e.g., ARK. STAT. ANN. § 80-1503.4 (1985) (specifically allowing home education).
123. For example, Virginia requires that students in private home schools be educated for

the same number of days and hours as public school students. See VA. CODE § 22.1-254 (Supp.
1984).

124. For example, Arizona requires home schools to teach the subjects given in the common
schools of the state. See Aasz. REv. STAT. AN. § 15-802 (Supp. 1986).

125. Massachusetts requires that home schools be approved in advance. See MAss. GEN.

LAWS ANN. ch. 76, § 1 (West 1972).
126. For example, North Dakota requires that all teachers be certified. See N.D. CENT.

CODE § 15-34.1-03 (Supp. 1985). Hawaii simply requires a "competent person." See HAWAn

REv. STAT. § 298-9 (Supp. 1981).
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program.127 The courts have been evenly split on the question of
whether a home school can be included in the definition of a private
school, with the later decisions generally adopting a broader definition
of a private school. I2 8

One of the early decisions adopting a narrow view of what
constitutes a private school is the 1912 case of State v. Counort.129

In Counort the Supreme Court of Washington affirmed the convic-
tion of a parent who educated his children at home.3 0 The Wash-
ington court held that home education was not within the meaning
of a private school even if the parent was fully competent to teach
the child in all that was taught in the public schools.' 3 ' The court's
rationale was that such an arrangement lacked the institutional char-
acter of the public school in that it must be a regular, organized and
existing institution making education its sole business.3 2

The 1929 case of State v. Hoyt'3 3 also adopted a narrow view
of what constitutes a private school under the New Hampshire
compulsory attendance statute. 3 4 The New Hampshire Supreme Court
affirmed the convictions of parents who were educating their children
at home using private tutors.13  The court held that a home school,
because it lacked the socialization available through the group learn-
ing experience, could never be adequate. 13 6 The Hoyt court also
mentioned the administrative convenience of the state in not having
to police home schooling programs. 1"7 The rationale adopted by the
court ignored the parents' rights to direct a child's education and
the quality of the education received by the Hoyt children as well.
The socialization rationale has not been frequently followed in the
modern cases.'

127. Lines, supra note 5, at 220-26 (containing a listing of each state's compulsory education
statute).

128. See infra notes 146-60.
129. 69 Wash. 361, 124 P. 910 (1912).
130. Id. at , 124 P. at 912.
131. Id. at , 124 P. at 911-12.
132. Id.
133. 84 N.H. 38, 146 A. 170 (1929).
134. Id. (the statute required public or approved private schooling).
135. Id. at , 146 A. at 170-71.
136. Id.
137. Id. at _, 146 A. at 171. The Hoyt decision was severely criticized in In re Pierce,

122 N.H. 762, , 451 A.2d 363, 366 (1982) (holding that under due process parents should
be given notice of any deficiencies in their home school program before permission is denied
under the statute allowing for home education).

138. Tobak & Zirkel, supra note 24, at 32.
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Other courts, when faced with a challenge to compulsory edu-
cation statutes which provided for only parochial, private or public
schools, avoided the constitutional questions and included home
education within the definition of a private school. 13 9 Perhaps the
most enlightened opinion adopting this view was the 1950 case of
People v. Levisen. 1' ° Mrs. Levisen was convicted of violating Illinois'
compulsory attendance law for teaching her seven year-old daughter
at home. 141 The Illinois court reversed the conviction by interpreting
the statute to include home education. 42 The Levisen court concluded
that "[t]he object [of compulsory attendance] is that all children
shall be educated, not that they shall be educated in any particular
manner or place," 143 and further added, "[w]e think the term 'private
school' when read in the light of the manifest object to be attained
includes the place and nature of the instruction given this child."' 144

The Levisen court questioned the logic of prosecuting a mother
whose daughter received five hours of instruction each day and
performed at the level of an average third grader though she was
only seven. 14 In the court's opinion, the law was not made to punish
those who provide their children with instruction equal or superior
to that obtainable in the public schools.'4

However, in 1984, the Supreme Court of Arkansas in Burrow
v. State147 declined to include home education within the definition
of a private school. 48 The parent was convicted for educating his
minor child at home despite the fact that the statute itself included
no definition of a private school. 149 Burrow challenged the statute
on grounds that it was unconstitutionally vague and that it violated

139. For court decisions interpreting home education to be within the definition of a
private school, see People v. Levisen, 404 1Il. 574, -, 90 N.E.2d 213, 215 (1950); State v.
Peterman, 32 Ind. App. 665, -, 70 N.E. 550, 551 (1904); Delconte v. State, 313 N.C. 384,

- 329 S.E.2d 636, 640-41 (1985).
140. 404 Ill. 574, -, 90 N.E.2d 213, 215 (1950).
141. Id. at __, 90 N.E.2d at 214.
142. Id. at , 90 N.E.2d at 215.
143. Id.
144. Id.
145. Id.
146. Id.
147. 282 Ark. 479, 669 S.W.2d 441 (1984). But see supra note 122 (the Arkansas legislature

responded by passing a law specifically allowing for home education).
148. 282 Ark. at , 669 S.W.2d at 443.
149. Id.
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his first amendment right to the free exercise of religion.' 50 The
Burrow court held that the common understanding of a school only
means institutional learning.' 5 ' Burrow was religiously motivated to
home educate and, therefore, sought the protection of Yoder.5 2 The
Burrow court's rationale distinguished Yoder on its facts by holding
that Burrow could make no similar showing of religious beliefs and
cultural history which would be demonstrably harmed by compulsory
attendance at a parochial school.' 53

Another view taken by some courts is that a statute which
requires public or private school attendance without defining what
constitutes a private school violates the fourteenth amendment due
process clause as being unconstituionally vague.' 54 In 1983 the Georgia
Supreme Court in Roemhild v. State'55 was the first to lead the way
in adopting this rationale. The Roemhild parents challenged the
statute as being unconstitutionally vague.5 6 The Roemhild court
concluded that the statute failed to pass constitutional muster be-
cause, as a criminal statute, it failed to provide fair notice to a
person of ordinary intelligence what was required under the statue
to avoid prosecution. 5 7 Furthermore, the lack of guidelines consti-
tuted an improper delegation of authority to local school officials in
determining what would constitute a private school under the statute,
thus raising the possibility of arbitrary enforcement.' The vagueness
challenge has also been used effectively against statutes which require
public education or its equivalent, as the next section will demon-
strate.

B. Class 2 Cases: Public Education or its Equivalent

State statutory schemes utilizing the "equivalent" type of lan-
guage have been interpreted in several ways. For example, in In re

150. Id.
151. Id.
152. Id.
153. Id. at , 669 S.W.2d at 443-44.
154. See infra notes 162-64 and accompanying text.
155. 251 Ga. 569, 308 S.E.2d 154 (1983).
156. Id. at __ , 308 S.E.2d at 156-57 (citing Grayned v. City of Rockford, 408 U.S. 104,

92 S. Ct. 2294, 33 L. Ed. 2d 222 (1972)).
157. Id. at _ , 308 S.E.2d at 157-58 (citing State v. Popanz, 112 Wis. 2d 166, 332

N.W.2d 750 (1983)).
158. Id.
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Falk,5 9 parents were charged with educational neglect under New
York's education statute, which required that instruction given to a
child be "substantially equivalent" to that of the public schools.' 6

0

The Falks were educating their seven year-old son at home because
they were philosophically opposed to the group method of education
and skeptical of the public school experience in general.' 61 The Falk
court, citing Wisconsin v. Yoder, 162 recognized that parents had a
right to choose a home-based alternative and that "substantially
equivalent" simply meant "equal in worth or value," meeting the
essential elements and correctly covering the subject matter of the
various subjects taught in schools. 163 The court dismissed the con-
tempt petition, concluding that Mrs. Falk had met the burden of
proof by having a diary chronicling home school activities and a
regular lesson plan covering the same subject matter as the public
schools. '64

Conversely, in Ellis v. O'Hara,65 the "substantially equivalent"
language was declared unconstitutionally vague in an action against
parents for educational neglect under Missouri's compulsory attend-
ance statute.' 66 The parents had chosen home education because of
their impressions that the public schools taught values contrary to
their regligious convictions . 67 The O'Hara court, citing Wisconsin v.
Yoder, 168 applied a strict scrutiny analysis because the constitutional
right of parents to direct the upbringing of their children was
involved. 69 The court's due process analysis invalidated the statute
because it had no guidelines to enable people to avoid prosecution
nor did it provide guidance to officials seeking to enforce it.170 The
court granted summary judgment on the parents' motion to dismiss.17'

159. 110 Misc. 2d 104, 441 N.Y.S.2d 785 (1981).
160. Id. at ., 441 N.Y.S.2d at 789.

161. Id. at _ , 441 N.Y.S.2d at 787.
162. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
163. 110 Misc. 2d at , 441 N.Y.S.2d at 788-89.
164. Id. at _ , 441 N.Y.S.2d at 790-91.
165. 612 F. Supp. 379 (E.D. Mo. 1985), rev'd, 802 F.2d 462 (8th Cir. 1986) (without

opinion).
166. Id. at 380-81; see Mo. REV. STAT. § 167.031 (1978).
167. 612 F. Supp. at 379.
168. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
169. 612 F. Supp. at 380-81.
170. Id. at 381.
171. Id. at 382. The lower court's judgment was subsequently reversed without opinion.

Ellis v. O'Hara, 802 F.2d 462 (8th Cir. 1986).
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Another result of statutes utilizing "substantially equivalent"
language and providing extensive guidelines is that they may render
any difference between public and private education meaningless.
The Ohio Supreme Court in State v. Whisner'r2 invalidated a statutory
scheme which allocated instructional time in private educational
settings almost to the minute, on the rationale that the regulations
eliminated any real distinction between public and private school-
ing.' 73 The parents were convicted for not sending their children to
a school that was approximately equivalent. 174 In reversing the con-
victions, the court held that the parents' right to guide the education
of their children was fundamental. 175 Although this was not a "home
school" case, as the children were enrolled in a nonpublic school
that the state contended did not meet its minimum standards, it does
provide by analogy important guidelines concerning the permissible
scope of regulations and parental rights. Over-regulation is a much
debated question when the state seeks to impose the same teacher
qualification requirements it requires of public school teachers upon
home educators, as the next section will explain.

C. Class 3 Cases: Statutes Allowing Home Education-Regulatory
Problems

States allowing home education sometimes require parents to
meet the same qualifications of the public school teachers or have
qualifications that are "substantially equivalent." These qualifica-
tions effectively preclude parents from choosing the home education
alternative. Home school educators claim that in the highly personal
setting of home learning, completion of state teacher training pro-
grams is unnecessary and unreasonable. 76

State v. Patzer77 is a typical teacher certification case in which
parents who educated their children at home because of religious
convictions were prosecuted for violating North Dakota's compulsory
education statute which required teachers to be certified. 178 The Patzer

172. 47 Ohio St. 2d 181, 351 N.E.2d 750 (1976).
173. Id. at , 351 N.E.2d at 768.
174. Id. at , 351 N.E.2d at 758-59.
175. Id. at , 351 N.E.2d at 768-71.
176. See, e.g., State v. Patzer, 382 N.W.2d 631, 635 (N.D.), cert. denied, 107 S. Ct. 99

(1986).
177. 382 N.W.2d 631 (N.D.), cert. denied, 107 S. Ct. 99 (1986).
178. Id. at 633.
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court held that the state had a compelling interest in seeing that
children were taught by capable persons. 79 The court acknowledged
that the parents' free exercise rights were burdened, but concluded
that teacher certification was among the least intrusive means of
achieving the state's compelling interest in ensuring a quality edu-
cation for its citizens. 80 The Patzer court held that the parents were
not entitled to the protection of Wisconsin v. Yoder 8 ' because the
Patzers, unlike the Amish, were not members of a community with
a long history of being a successful, self-sufficient segment of society,
nor were their beliefs in home education longstanding, nor could
they demonstrate a long history of successful preparation of children
outside of schools for life in contemporary society. 8 2 This rationale
would seem to pose an insurmountable burden to plaintiffs seeking
the protection of Yoder and appears to favor established sects over
newer sects. The court also disregarded the use of standardized testing
of the students as an alternative to requiring teacher certification
because this, in the court's opinion, would not reveal teaching
deficiencies until the end of the term. 8 3

Kentucky took the opposite view concerning teacher certification
in nonpublic schools in the case of Kentucky State Board for Ele-
mentary & Secondary Education v. Rudasill.'84 The case involved
private religious schools who objected to the requirements of teacher
certification and the use of certain basic texts.' 5 Although the case
was decided on state constitutional grounds, it represents perhaps
the better view regarding teacher certification requirements. The court
found that the compulsory education law's purpose was to insure
that the state's citizens would be able to participate in the democratic
process. 8 6 The Rudasill court added that the state can adopt stand-
ardized testing programs to monitor achievement. 87 The rationale of
the court in striking down the certification requirement was simply
that while the receipt of a bachelor's degree in education is indicative

179. Id. at 639.
180. Id.
181. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
182. Patzer, 382 N.W.2d at 637.
183. Id. at 638.
184. 589 S.W.2d 877 (Ky. 1979).
185. Id. at 879.
186. Id. at 883.
187. Id. at 884.
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of a level of achievement, "it is not a sine qua non, the absence of
which establishes that private . . . teachers are unable to teach their
students."1 88

In summary, the cases involving alternative private education,
including home schools, often overlook whether or not a parent has
a fundamental right to choose home education as a matter of parental
liberty or under the first amendment, just as they fail to properly
characterize the states' interest in education. The Supreme Court in
Wisconsin v. Yoder'8 9 declined to identify any state interest in com-
pulsory attendance other than its interest in its citizens obtaining a
minimum degree of education that will ensure self-sufficiency and
intelligent exercise of their suffrage rights. If home educators can
adequately meet these goals, as the public schools are assumed to
do, the states should not focus on the means so much as it should
concentrate on whether the goals are obtained. That is not to say
that there should be no regulation of home education, but rather
that it should be reasonable in scope in light of the respective rights
and goals of the parties.

V. THE TEXAS POSITION

The Texas Education Agency's nonbinding interpretation of
section 21.033(a)(1) of the Texas Education Code, which provides,
"(a) The following classes of children are exempt from the require-
ments of compulsory attendance: (1) any child in attendance upon a
private or parochial school which shall include in its course[s] a study
of good citizenship,"' 190 is that a child being educated at home is not
exempt from compulsory attendance. 91 Consequently, there have
been numerous criminal prosecutions under section 4.25 of the Texas
Education Code. 192 The penalties for violating the compulsory at-
tendance laws involve fines of not less than $5 nor more than $25
for the first offense; not less than $10 nor more than $50 for the
second offense; and not less than $25 nor more than $100 for the
third offense. 193 However, each day the child remains out of school

188. Id.
189. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
190. TEx. EDuc. CODE ANN. § 21.033(a)(1) (Vernon Supp. 1987).
191. See infra text accompanying note 203.
192. TEx. EDUC. CODE ANN. § 4.25(a) (Vernon Supp. 1987).
193. Id.
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after a warning has been given may constitute a separate offense' 9

Furthermore, the Texas Family Code provides in section 15.02(J)(1)
for the involuntary termination of parental rights of a parent who
has been the major cause of the failure of a child to be enrolled in
school as required by the Texas Education Code, 95 although this
would be unlikely to happen in a home education case.

The only opinion on record to date concerning home instruction
under the Texas statute is the 1986 case of Howell v. Texas.'9 The
Texarkana Court of Appeals affirmed the convictions of the Howells,
who chose to home educate for religious reasons. 97 The case is of
dubious authority, for Howell chose to represent himself and put on
very little evidence in support of his free exercise of religion claim
for exemption from compulsory attendance. 198 The court of appeals,
citing Wisconsin v. Yoder,'9 held that the Howells had failed to
show any longstanding religious or cultural heritage that was de-
monstrably burdened by the compulsory attendance law.2w° This find-
ing, in the court's opinion, eliminated the need for an inquiry into
the compelling state interests on whether or not there were less
burdensome means of fulfilling the intent of the compulsory attend-
ance statute. 20'

The future of home education in Texas may be determined in
the pending class action suit, Leeper v. Arlington Independent School
District.2 2 The plaintiffs in Leeper are seeking a declaratory judgment
that home education comes within the definition of a private school
as included in the Texas Education Code, section 21.033(a)(1). 20 3 The
Leeper suit presents the court with an opportunity to recognize home
education using statutory interpretation without having to address
the constitutional issues. This approach is supported by the case law
of other jurisdictions. It must be remembered that the proper goal

194. Id.
195. TEX. F.m. CODE ANN. § 15.02(J)(1) (Vernon 1986).
196. 723 S.W.2d 755 (Tex. App.-Texarkana 1986, pet. ref'd).
197. Id. at 756-57, 759.
198. Id. at 757.
199. 406 U.S. 205, 92 S. Ct. 1526, 32 L. Ed. 2d 15 (1972).
200. 723 S.W.2d at 757.
201. Id.
202. No. 17-88761-85 (Dist. Ct. of Tarrant County, 17th Judicial.Dist. of Texas, pending

1987).
203. Id.
204. See supra notes 139-46 and accompanying text.
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of compulsory attendance is that children receive a minimum level
of education, not that an institutionalized setting be provided. The
evidence supports the claim of home educators that a home-based
school can adequately meet the state's needs for an educated citi-
zenry.25

The most likely outcome of the Leeper suit is that the Texas
compulsory education statute will be declared unconstitutionally vague.
The statute, under due process analysis, provides no notice to home
educators as to what constitutes a private school. Nor does the statute
provide any enforcement guidelines for local officials, which could
result in arbitrary enforcement. In light of the compelling interest of
the parents and the state, the statute will probably be struck down
on vagueness grounds and the legislature called upon to draft a new
statute with adequate guidelines to protect the interests of all con-
cerned.

VI. A PROPOSED NEw RuLE IN TEXAS

The type of guidelines established should seek to protect the
state's interests in an educated citizenry while preserving parental
freedom in directing the education and upbringing of children. Home
based education meeting certain basic requirements should be rec-
ognized as fulfilling the intent of the compulsory education statute.
The guidelines need not be unnecessarily numerous.

First, home educators should be required to register their home
school and its pupils with the state. The procedure could be similar
to that of incorporating an entity, yet without the franchise tax or
other control consequences. The purpose of this procedure would be
to provide truant officers with a tool to classify real truants as such.

Second, any child following a regular plan of instruction designed
to meet essential educational goals, such as reading, mathematics,
language arts, and a course in good citizenship should be considered
attending the equivalent of a valid private school. Furthermore, the
state could recognize a nonexclusive list of the various commercial
home instruction packages used by home educators which satisfy the
state's requirements. This would help school officials determine
whether or not the curriculum in the home school meets state
requirements. Parents would also be better able to comply with state

205. Id.
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requirements; however, parents should have the opportunity to use
any program or materials desired as long as the state's minimum
educational goals are met. A certain level of record keeping should
be maintained as well in order to validate the home school's activities
in conjunction with a regular lesson plan.

Third, nationally standardized testing could be utilized in order
to monitor the educational progress of the child, with testing required
at no more numerous intervals than required in public schools. At a
minimum, tests should be administered at the beginning and end of
the school term. Should the child receive a failing score, a grace
period would be allowed before the state would intervene to compel
attendance at some other school.

Fourth, teacher qualifications, such as minimum competency
tests (the TECAT for example)," should be waived for home edu-
cators. Teaching performance would be determined by the child's
progress as evidenced by the standardized testing results. If a child
is meeting the standards, no problem exists, but if that is not the
case then the child could be compelled to attend a formal school.
The parent, however, should be allowed some type of probationary
period to correct the problem before attendance elsewhere is com-
pelled.

Fifth, home education has been criticized on the grounds that it
lacks socialization aspects and has limited resources. 2° 7 Home schools,
by engaging in group activity, can adequately socialize pupils if group
activity is the basis for such development.3 Interaction with peers
after school would seem to satisfy the socialization argument as well.
Actually, school officials, by cooperating with home educators, could
allow home school students to attend some classes of their choice
and be involved in extracurricular activities such as clubs and ath-
letics, thereby dealing with both the socialization and limited re-
sources arguments.

VII. CONCLUSION

American history shows a recognition of the right of parents to
direct the content and method of a child's education. This deference

206. Texas requires its public school teachers to take the Texas Educators Competency
Aptitude Test.

207. See supra notes 12-14 and accompanying text.
208. Lines, supra note 4, at 513.
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was based on the valid presumption that most parents want their
children to obtain at least the minimum of education required to
function in our society. Home education is merely an exercise of
parental freedom in the upbringing of children and should not be
abridged without the state showing a superior, overriding interest
which home education leaves unfulfilled. The success of home school-
ing can be proven historically, as well as by current data. Parents
should have the right to home educate free from unreasonable
regulations, for the law should not punish parents who give their
children an education equal to or superior to that available in the
public schools.

by Michael Knight




