
TEXAS SUPREME COURT ALLOWS RES IPSA LOQUITUR
INSTRUCTION TO BE GIVEN TO JURY IN ACTION

INVOLVING SINGLE-CAR AUTOMOBILE ACCIDENT:
Porterfield v. Brinegar, 719 S.W.2d 558 (Tex. 1986).

On October 30, 1982, on a deserted East Texas highway, a car
driven by Walter Williams left the road.' The only passenger in the
vehicle, Lorene Brinegar, was asleep when the accident occurred. 2

There were no eyewitnesses to the accident.' Williams was killed
when the car rolled over, and Brinegar sustained serious injuries. 4

Suit was brought by Brinegar against the estate of Williams to recover
for the injuries she received.' Brinegar alleged specific negligence, 6

and in the alternative, pleaded res ipsa loquitur. 7 The district court
granted the motion of Williams' estate for an instructed verdict, and
Brinegar appealed.' The Texarkana Court of Appeals held that a
question for the jury was presented regarding the inference of neg-
ligence under the doctrine of res ipsa loquitur 9 and remanded the
cause for trial. 0 The Texas Supreme Court affirmed the judgment
of the court of appeals, holding for the first time that the doctrine
of res ipsa loquitur would be applied in Texas cases involving single-
car automobile accidents."'

I. THE TEXAS VIEW OF RES IPSA LOQUITUR

A. When Is Res Ipsa Loquitur Applicable?

As Professor S. T. Morris once said, "The term res ipsa loquitur
is nothing more than a dramatic name given to a type of circum-

1. Brinegar v. Porterfield, 705 S.W.2d 236, 237 (Tex. App.-Texarkana), aff'd, 719
S.W.2d 558 (Tex. 1986).

2. See id.
3. Id. The accident occurred at approximately 3:00 a.m. Id.
4. Id.
5. Id.
6. Id. at 238. Her claims of specific negligence included failure to properly control the

vehicle, failure to timely apply the brakes, failure to keep a proper lookout, and driving at
an excessive and dangerous rate of speed under the circumstances. Id.

7. Id. Although the supreme court's opinon did not reveal this, the brief filed by Brinegar
in the court of appeals shows that the theory of res ipsa loquitur was pleaded in the alternative.
Brief for Appellant at 3, Brinegar v. Porterfield, 705 S.W.2d 236 (Tex. App. -Texarkana),
aff'd, 719 S.W.2d 558 (Tex. 1986).

8. See id. at 237.
9. Id. at 241-42.

10. Id. at 242.
11. See Porterfield v. Brinegar, 719 S.W.2d 558, 559-60 (Tex. 1986).
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stantial evidence offered to prove negligence."'12 The res ipsa doctrine,
in its simplest form, allows a plaintiff who can show proof of "injury
illuminated by proof of the surrounding circumstances," but who
cannot show specific acts of negligence by the defendant, to "raise
an inference that the injury was probably caused by the negligence
of the defendant."' 3 While the application of the doctrine does not
mean automatic liability, its aim is to facilitate the establishment of
negligence against a defendant. 14

Since the inception of res ipsa,'5 Texas courts have enunciated
several factors to be applied in determining whether a particular
situation warrants a res ipsa instruction. Among those stated, three
emerged as common denominators in early res ipsa cases: (1) the
accident must be of a kind that ordinarily does not occur in the
absence of negligence; 6 (2) the defendant must have had management
and control of the instrumentality causing the injury; and (3) the
defendant must be in a better position to explain the occurrence than
the plaintiff.'7 As the doctrine began to be used more frequently,
however, the requirement that the defendant have superior knowledge
became less of a necessary factor, and more of a policy reason for

12. Morris, Res Ipsa Loquitur in Texas, 26 TEXAS L. REv. 257, 258 (1948) [hereinafter
Morris].

13. Id. In a case that is often cited for its application of res ipsa to single-car accidents,
the Missouri Supreme Court said:

The principal difference between a res ipsa loquitur case and a specific negligence
case would seem to be that the very basis of liability, the existence of some negligence,
may be shown by a particular kind of circumstantial evidence, namely, an unusual
occurrence of a character which ordinarily results only from negligence . . . and
from which, therefore, negligence is a reasonable inference; while in a specific
negligence case the careless acts or omissions which constitute negligence must be
stated and proven. In other words, in a res ipsa case the ultimate fact, some kind
of negligence, is inferred without any evidential facts except the unusual occurrence
itself.

Harke v. Haase, 335 Mo. 1104, __, 75 S.W.2d 1001, 1004 (1934).
14. Morris, supra note 12, at 259.
15. The terminology first appeared in 1863 when used by Pollock, C.B., interrupting

defense counsel in the English case of Byrne v. Boadle, 2 H. & C. 722, 725, 159 Eng. Rep.
299, 300 (Ex. 1863) (the plaintiff presented evidence which showed that he was seriously
injured when he was struck by a falling barrel of flour as he walked past the defendant's
place of business).

16. Therefore, the plaintiff need not exclude other reasonable explanations of the occur-
rence. Burlington, R.I. R.R. v. Ellison, 140 Tex. 353, 359, 167 S.W.2d 723, 726 (1943).

17. Morris, supra note 12, at 259-60. As Professor Morris noted, although not all courts
required the defendant to possess superior knowledge as to the cause of the accident, there
was substantial support for the inclusion of this factor as an essential element. Id. at 271-72.
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applying res ipsa. The supreme court in Bond v. Otis Elevator Co.l"
held that the plaintiff could rely on res ipsa when she sustained
injury while riding in an elevator which malfunctioned and went into
a "free-fall."' 19 The court determined that the operation of the
elevator was under the control and management of the defendant
and that accidents like this usually do not occur in the absence of
negligence.20 Only as extra support for its holding did the court note
that any factors which might have caused the accident were peculiarly
within the knowledge of the defendant, stating, "[i]f there is any
explanation of this unusual occurrence . . . then the respondents
[Otis Elevator] are in a far better position to come forward with it
than is the petitioner." '2'

In Owen v. Brown,2 2 the plaintiff sued for damages to his
property resulting from a flood which was caused by the defendant's
negligent repair of an air-conditioning system. 23 Testimony established
that two of the defendant's employees repaired the unit in the
plaintiff's place of business on a Saturday afternoon, and that they
were the last persons to leave the building.2 4 On Sunday morning at
about 10:00 a.m., water was discovered rushing out of the front
door of the building. 25 The supreme court, in discussing the applic-
ability of res ipsa loquitur, said: "This doctrine is based on the
theory that the defendant, having control and management of the
instrumentality causing the injury, was in a better position to foresee
and avert the catastrophe, . . . and that he has superior knowledge
or means of information to determine the cause of the defect." '26

After weighing the factors, the court determined that the defendant
did not have exclusive control of the instrumentality causing the
harm since the defendant had only performed service work.27 Because

18. 388 S.W.2d 681, 684 (Tex. 1965) (on motion for rehearing).
19. Id. at 682. The plaintiff injured her foot and ankle as she was thrown to the floor

of an elevator in the Adolphus Tower Building when the elevator suddenly malfunctioned and
fell several stories. Id.

20. Id. at 684.
21. Id.
22. 447 S.W.2d 883 (Tex. 1969).
23. Id.
24. Id. at 885.
25. Id.
26. Id. at 886.
27. Id.
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the "control" element was not satisfied, Owen was not a res ipsa
loquitur case as a matter of law.28

In a case that expressly rejected the requirement that the defend-
ant have superior knowledge as a necessary element of res ipsa, the
Corpus Christi Court of Civil Appeals in Smith v. Koenning29 held
that res ipsa loquitur was nothing more than circumstantial evidence.30

Suit was brought against a retail gas dealer for damages sustained
when butane gas escaped from the defendant's delivery truck and
ignited." After the court found that the propane had been in the
exclusive control of the defendant and that this was an accident
which ordinarily did not happen in the absence of negligence, 32 it

posited that "the matters of superior knowledge and explanation, or
absence of it, by the defendant, may follow, but they are not
independent elements which must be established in order to apply
the doctrine of res ipsa loquitur. ' '33

In a more recent and more extensive discussion of res ipsa
loquitur, the Texas Supreme Court in Mobil Chemical Co. v. BelP4

held that, regardless of other circumstantial evidence, the doctrine is
applicable whenever two factors are present: (1) the character of the
accident is such that it would not ordinarily occur in the absence of
negligence; and (2) the instrumentality causing the injury is shown
to have been under the management and control of the defendant."
Further, the possibility of all other causes does not have to be negated
by the plaintiff; the likelihood, however, must be so reduced that
"the jury can reasonably find by a preponderance of the evidence
that the negligence, if any, lies at the defendant's door. '3 6

In Bell, employees of an independent contractor brought suit
against Mobil Chemical for injuries they sustained when acetic acid
escaped from a portion of the plant near their job site. 37 Since the

28. Id.
29. 398 S.W.2d 411 (Tex. Civ. App.-Corpus Christi 1965, writ ref'd n.r.e.).
30. Id. at 421.
31. Id. at 411. According to the defendant, who was the only eyewitness to the accident,

he had left the butane truck to chase a stray horse, and before he returned, the propane hose
burst and the gas subsequently caught fire. Id.

32. Id. at 415.
33. Id. at 421.
34. 517 S.W.2d 245 (Tex. 1974).
35. Id. at 251.
36. Id.
37. Id. at 245.
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plant was obviously in the control of Mobil Chemical and the accident
would not usually occur without some type of negligence, the supreme
court had no trouble in applying res ipsa loquitur.38 With a clear
definition as to what types of cases would merit application of res
ipsa,3 9 the supreme court in Bell next turned to the effect of a res
ipsa loquitur instruction in Texas.

B. Consequences of Applying Res Ipsa

The effect of applying res ipsa loquitur can be significant,
depending on the nature of the case and the jurisdiction in which it
is tried. Some jurisdictions give a plaintiff who has proved the
necessary elements of res ipsa the benefit of a rebuttable presump-
tion. 4° From that point, the burden of production of evidence .is
shifted to the defendant, who, in some cases, may suffer a directed
verdict in favor of the plaintiff if he fails to produce any absolving
evidence. 4

A less harsh approach is followed in Texas and in other states. 42

In Mobil Chemical Co. v. Bell,43 the court, in analyzing the weight
to be given to a res ipsa instruction, said, "[in Texas it is well
settled that res ipsa loquitur is simply a rule of evidence whereby
negligence may be inferred upon proof of the factors ['type of
accident' and 'control'] stated above." 44 Therefore, a plaintiff who
successfully invokes res ipsa will survive any challenges of no-evidence
and will then be allowed to submit the whole negligence issue to the
jury. 45 The court also noted that no presumption in favor of the

38. Id. at 257.
39. See Morris, supra note 12, at 260-68.
40. Jurisdictions that follow this "rebuttable presumption" line of thinking include, among

others: New York, Illinois, Maryland and Virginia. See Prosser, The Procedural Effect of Res
Ipsa Loquitur, 20 MINN. L. REV. 241, 248-49 (1936) [hereinafter Prosser].

41. Moore v. Atchison, Topeka & Santa Fe Ry., 28 III. App. 2d 340, -, 171 N.E.2d
393, 399 (1960).

42. Jurisdictions that follow the "inference" line of thinking include, among others:
Texas, Missouri, North Carolina, Tennessee and Wisconsin. See Prosser, supra note 40, at
245-47.

43. 517 S.W.2d 245 (Tex. 1974).
44. Id. at 251.
45. Id. Significantly, the Bell court approved language used by the United States Supreme

Court in Sweeney v. Erving, 228 U.S. 233, 240, 33 S. Ct. 416, 418, 57 L. Ed. 815, 819 (1913),
as consistent with Texas law. The Supreme Court, per Justice Pitney, espoused:

In our opinion, res ipsa loquitur means that the facts of the occurrence warrant the
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plaintiff arise, and the burdens of production and persuasion do not
shift to the defendant; the jury is merely free to infer negligence. 6

The purpose is to relieve the plaintiff of the burden of proving a
specific act of negligence by the defendant when it is impossible for
him to determine the sequence of events or when the defendant is
better suited to determine what caused the accident. 47

II. OTHER JURISDICTIONS APPLYING RES IPSA TO SINGLE-CAR

ACCIDENT CASES

A. Res Ipsa Loquitur Applied

Many states preceded Texas in applying res ipsa loquitur to
single-car automobile accident cases. In Sullivan v. Crabtree,4s a
Tennessee court of appeals noted that res ipsa is not usually applied
to these type of cases,

but it may apply to such an accident where the circumstances

causing it were within the driver's control and the accident was

such as does not usually occur without negligence. So where a
motor vehicle, without apparent cause, runs off the road and
causes harm, the normal inference is that the driver was negligent,

and res ipsa loquitur is usually held to apply. 49

In Sullivan, the defendant testified that he did not know why he
lost control of his truck or what caused the accident that injured
him and killed his passenger.50 The court, in holding that this was a

inference of negligence, not that they compel such an inference; that they furnish
circumstantial evidence of negligence where direct evidence of it may be lacking, but
it is evidence to be weighed, not necessarily to be accepted as sufficient; that they
call for explanation or rebuttal, not necessarily that they require it; that they make
a case to be decided by the jury, not that they forestall the verdict. Res ipsa loquitur,
where it applies, does not convert the defendant's general issue into an affirmative
defense. When all the evidence is in, the question for the jury is whether the
preponderance is with the plaintiff.

Id.
46. Bell, 517 S.W.2d at 251; see also 30 J. WICKER, TEXAs PRATCE § 101 (1985)

(Professor Wicker discusses res ipsa in Texas as affected by Bel).
47. Jones v. Tarrant Utility Co., 638 S.W.2d 862, 865 (Tex. 1982) (supreme court allowed

plaintiff to rely on res ipsa when his business was destroyed by water, allegedly from defendant's
tanks, that seeped underneath the building and caused the floors and walls to crack and swell).

48. 36 Tenn. App. 469, 258 S.W.2d 782 (1953).
49. Id. at , 258 S.W.2d at 784.
50. Id. at , 258 S.W.2d at 783. Defendant testified that the weather was dry and

clear and that the accident occurred at mid-afternoon. Additionally, he recalled that there was
some loose gravel on the road and that it was fairly easy for the brakes to be damaged on
the type of tractor he was driving. Id.
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res ipsa case, said the effect of applying the doctrine was that it
affords reasonable evidence in the absence of an explanation by
the defendant that the accident arose from his negligence, and that the
jury is permitted to choose the inference of defendant's negligence
in preference to other inferences."

In a Mississippi case where both the driver and the passenger
were killed and there were no eyewitnesses, the court in Johnson v.
Fosters2 was faced with a case of first impression. The court first
noted that although there was no Mississippi case on point, res ipsa
loquitur had been applied in a number of cases from other states
where the cirumstances surrounding the accident remained unex-
plained.5 4 The court applied res ipsa, finding that the defendant had
exclusive control of the vehicle, and that had the driver used reason-
able care and caution, this type of accident would not normally have
occurred. 5 After expressing concern about the fact that neither party
had knowledge of how the accident occurred, the court stated:

One of the reasons for the doctrine of res ipsa loquitur is that
the evidence is usually within the exclusive knowledge and control
of the defendant. But this is not the sole reason for the rule....
Exclusive knowledge and control of the evidence may be a suffi-
cient reason to apply the doctrine, but it does not necessarily
follow that the doctrine will not be applied when the evidence is
not available to either party.56

In the Wisconsin case of American Family Mutual Insurance
Co. v. Dobrzynski,5 the trial court gave an instructed verdict in
favor of the defendant, concluding that the case was not an appro-

51. Id. at -, 258 S.W.2d at 785.
52. 202 So. 2d 520 (Miss. 1967).
53. Id. at 524.
54. Id.; see also Annotation, Applicability of Res Ipsa Loquitur Doctrine Where Motor

Vehicle Leaves Road, 79 A.L.R.2d 6 (1961) [hereinafter "Annotation"].
55. 202 So. 2d at 525.
56. Id. The court quoted a passage from 79 A.L.R.2d 6, which seems particularly relevant

to this point:
That [in] theory [the defendant must have superior knowledge] . . . may be one of
the reasons for the rule, but it is not the basic cause for its adoption. The true
reason is found in the rule itself, in that the act complained of, or, the thing, speaks
for itself. It is therefore not the matter of the defendant's ability to speak, but the
fact that the act itself speaks.

Annotation, supra note 54, at 41 (quoting Weller v. Worstall, 50 Ohio App. 11, 197 N.E. 410
(1934)).

57. 88 Wis. 2d 617, 277 N.W.2d 749 (1979).
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priate one in which to apply res ipsa.5 s The trial court based its
decision on findings that the plaintiff failed to produce any evidence
of specific acts of negligence and that the accident was just as
reasonably attributable to other causes.5 9

After determining that the "control" and "type of accident"
elements had been shown, the Wisconsin Supreme Court reasoned
that the doctrine of res ipsa loquitur should be invoked under
circumstances which establish a prima facie case of negligence from
the mere occurrence of the accident.6 In addressing the trial court's
concern that there were many possible causes of the accident, the
supreme court noted that application of res ipsa "is not rendered
improper merely by the introduction of inconclusive evidence giving
rise to an inference that such departure may have been due to
something other than the negligence of the operator. '61

The effect of res ipsa in Wisconsin is much the same as in
Texas. As the Dobrzynski court noted, "[it] is that of a permissible
inference rather than rebuttable presumption. As a permissible infer-
ence, the effect of the doctrine is merely to permit the jury to draw
a reasonable inference from circumstantial evidence." 62 The practical
effect is twofold: first, the defendant is not entitled to an instructed
verdict; and second, at the conclusion of the defendant's evidence,
if he chooses to present any, the plaintiff is not entitled to an
instructed verdict either, unless the inference of negligence is ines-
capable.

6 1

58. Id. at -, 277 N.W.2d at 752.
59. Id. The facts of Dobrzynski reveal that the plaintiff sued for damages sustained when

the defendant's car collided with the plaintiff's closed garage door and pushed his parked car
through the garage wall. There were no witnesses to the accident, and the defendant did not
appear at trial. Tests of the defendant's car made by a local police officer after the accident
revealed no mechanical failure. Id.

60. Id. at , 277 N.W.2d at 754.
61. Id. (quoting Wood v. Indemnity Ins. Co., 273 Wis. 93, 102, 76 N.W.2d 610, 614

(1956)). There was also concern that by submitting this circumstantial evidence, the court
would be forcing the jury to speculate as to the cause of the accident. Id. The court dispelled
this fear by citing a passage from a prior case:

The jury may not guess that an actionable cause rather than the one not actionable
produced the accident when the possible non-actionable cause is present in the
evidence of the circumstances, but when the non-actionable cause is present only in
the imagination the question of speculation between the two or more possible causes
does not arise.

Id. (quoting Wisconsin Tel. Co. v. Matson, 256 Wis. 304, 311, 41 N.W.2d 268, 271 (1950)).
62. Id.
63. Id.; see also 2 F. HARPER & F. JAmms, THE LAW OF TORTS § 19.11 (1956) (noting

1338 [Vol. 18:1331



1987] RES IPSA LOQUITUR JURY INSTRUCTION

The North Carolina Supreme Court in Greene v. Nichols64 held
that the doctrine would be applied to an accident in which both the
passengers and the driver were killed and there were no eyewitnesses. 5

At approximately 1:00 a.m., on a winding country road, the car
belonging to the defendant's decedent was found along the side of
a road.6 Both passengers were dead when the wreckage was discov-
ered, and the driver died shortly thereafter. 67 Evidence showed that
the driver was familiar with the road, there were no marks on the
highway, and the car left the road at a spot near a very sharp
curve. 68 The question before the court was whether the circumstantial
evidence was enough to support the plaintiff's allegations of negli-
gence and to take the case to the jury.69 The court, after taking a
survey of cases in North Carolina that had discussed res ipsa in
similar situations, uncovered just three cases that did not apply the
doctrine to factually similar cases. 70 After examining those opinions,
the Greene court held that the holdings were "inconsistent with
common experience," 71 saying that the inference of negligence in
such situations is not based upon conjecture or speculation, but
rather upon a collective experience which shows it to be the "more
reasonable probability. ' 72 The Greene court felt that the application
of res ipsa to this factual situation was the generally accepted practice
among other jurisdictions73 and concluded its rationale by stating:

that an instructed verdict for plaintiff would not be proper in the great majority of cases since
the inference of negligence is rarely "inescapable").

64. 274 N.C. 18, 161 S.E.2d 521 (1968).
65. Id. at __, 161 S.E.2d at 522.

66. Id.
67. Id. at , 161 S.E.2d at 523.
68. Id. at _ , 161 S.E.2d at 524. The plaintiff's evidence also disclosed the following

facts: The night was clear, the road was dry but very crooked and hilly, and the speed limit
was fifty-five miles per hour. Id.

69. Id.
70. Id. at __, 161 S.E.2d at 525-26. The three cases were Privette v. Clemmons, 265

N.C. 727, 145 S.E.2d 13 (1966); Fuller v. Fuller, 253 N.C. 288, 116 S.E.2d 776 (1960); Ivey
v. Rollins, 250 N.C. 89, 108 S.E.2d 63 (1959). Each case was decided on the theory that the
scene of the accident offered no evidence as to what occurred, and therefore the cause of the
accident rested in the realm of speculation and conjecture. 274 N.C. at -, 161 S.E.2d at
525-26.

71. Id. at , 161 S.E.2d at 526.
72. Id. The court supported its position by reasoning that it is generally accepted that a

vehicle which has been following "the thread of the road" does not suddenly depart from the
road if proper care is being exercised. Id.

73. Id. at , 161 S.E.2d at 527. The court concluded this.after studying an annotation.
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Defendant's intestate was in control of the vehicle which left the
highway on a curve. It is unusual for an automobile to leave the
highway. When it does so without apparent cause and inflicts
injury or damage, an inference of the driver's actionable negligence
arises, which will take the case to the jury. The inference of
negligence does not arise from the mere fact of injury; it arises
from the manner in which it occurred. 74

B. Res Ipsa Loquitur Not Applied

There is, however, another line of cases which adhere to the
theory that the maxim of res ipsa loquitur does not apply where the
facts are such that an inference that the accident was due to a cause
other than the defendant's negligence could be drawn as reasonably
as one that it was due to his negligence. Applying this principle,
some courts have held that res ipsa was not applicable in view of
the fact that the accident might have happened as a result of one or
more reasonably probable causes. 5

In Larkin v. State Farm Mutual Automobile Insurance Co.,76

the Louisiana Supreme Court held that since there was no evidence
showing what caused the car to leave the road, the fact that the
driver drove off the road did not by itself warrant an inference of
negligence. 77 Rather, the plaintiff had the burden to affirmatively
show negligence, and while an instruction of res ipsa would constitute
such proof, that instruction would only be given where circumstances
leave no room for an equally plausible presumption. 7  The court
concluded by saying, "[no causal connection between the accident

Id. (citing Annotation, supra note 54, at 18); see also W. PROSSER, TORTS § 39, at 214-15 (4th
ed. 1971) (res ipsa finds common application in auto accidents such as a car suddenly leaving
the highway).

74. 274 N.C. at __ , 161 S.E.2d at 527 (citing Herbert v. Allen, 241 Iowa 684, 41
N.W.2d 240 (1950)).

75. See Faulk v. Soberanes, 56 Cal. 2d 466, -, 363 P.2d 593, 595, 14 Cal. Rptr. 545,
547 (1961); see also Annotation, supra note 54, at 68 (applicability of res ipsa where vehicle
leaves the road and where evidence leaves several possible causes of accident). But see Morris,
supra note 12, at 772 (noting that the number of cases in which the evidence may be in
persuasive equilibrium is infinitesimally small, if not wholly imaginary).

76. 233 La. 544, 97 So. 2d 389 (1957).
77. Id. at -, 97 So. 2d at 392. The facts reveal that the road was straight and the

weather good. The driver's car was found upside down in a ditch full of water, and the driver
and both passengers were found dead at the scene of the accident. Id.

78. Id. (quoting Morales v. Employer's Liab. Assurance Corp., 202 La. 755, 769, 12 So.
2d 804, 808 (1943)).
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and some phase of negligent operation of the car has been shown,
and it is our opinon that when all the facts are considered, this case
is not one in which the doctrine of res ipsa loquitur is applicable." 7 9

The New York Court of Appeals, in Galbraith v. Busch,80 held
that res ipsa would be invoked only where the surrounding circum-
stances justified the inference of negligence.81 The plaintiff in Gal-
braith sued for injuries received from a single-car accident in which
she was a passenger. s2 The defendant driver did not testify at trial.8 3

Evidence presented by the plaintiff indicated that one possible cause
of the accident could have been negligence on the part of the driver.8 4

In discussing the propriety of allowing the plaintiff to raise a pre-
sumption of negligence via res ipsa, the court said: "The doctrine
of res ipsa loquitur is not an arbitrary rule. It is rather a common-
sense appraisal of the probative value of circumstantial evidence. It
requires evidence which shows at least a probability that a particular
accident could not have occurred without legal wrong by the defend-
ant.''8" In finding that the evidence merely showed that negligence
was one of several possible causes, the court declined to shift the
burden of proof to the defendant.8 6 In summation, the court noted,
"The evidence, though unexplained, cannot possibly lead to an
inference that the accident was due to lack of care in the operation
of the automobile, for the probability that it occurred from a break
in its mechanism is at least as equally great." 1

III. PORTERFIELD v. BRINEGAR

In Porterfield v. Brinegar,8 Brinegar suffered personal injuries
as the only passenger in a single-car automobile accident in which
the driver was killed. She brought suit, alleging specific acts of

79. Id. at __ , 97 So. 2d at 393.
80. 267 N.Y. 230, 196 N.E. 36 (1935).
81. Id. at __, 196 N.E. at 38.
82. Id. at __, 196 N.E. at 37.
83. Id.
84. Id. at , 196 N.E. at 40. Evidence showed that the road was dry, the weather

clear, and traffic on the highway was sparse. Although the car was shown to have suddenly
left the road, no evidence was presented concerning the driver's physical condition or condition
of the vehicle before the accident. Id. at -, 196 N.E. at 39.

85. Id. at , 196 N.E. at 38.
86. Id. at , 196 N.E. at 39.
87. Id.
88. 719 S.W.2d 558 (Tex. 1986).
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negligence by the defendant and, in the alternative, relied on res ipsa
loquitur.*89 The trial court granted an instructed verdict for the
defendant. 9° On appeal, the Texarkana Court of Appeals reversed
the judgment of the trial court and remanded the cause for trial. 91

The Texas Supreme Court, without dissent, affirmed the court of
appeals and held that res ipsa loquitur would be applied to single-
car accidents in Texas. 92 It reasoned that since the cause of the injury
was unknown, the plaintiff would be allowed to take her case of
circumstantial evidence to the jury, provided she could prove that
the defendant had control of the instrument causing injury and that
the accident was one that usually did not occur in the absence of
negligence. 93 In reaching this conclusion, the court noted that al-
though res ipsa had not been applied to this type of accident, it was
a well-recognized theory in other areas of Texas tort law. 94 After
reviewing cases from other jurisdictions with similar facts, the court
sided with those states that applied res ipsa loquitur. 95 The court
commented that since Brinegar had presented some evidence of the
two necessary elements of res ipsa, a fact question was presented,
and therefore, "[ilt is the prerogative of the jury to determine whether
a preponderance of the evidence points to negligence on the part of
[the driver].1"96

A. An Underlying Choice: The Real Significance of Porterfield v.
Brinegar

Although the holding in Porterfield is couched in terms of
"following the trend of other states," it is clear that the Texas

89. Brinegar v. Porterfield, 705 S.W.2d 236, 238 (Tex. App.-Texarkana), aff'd, 719
S.W.2d 558 (Tex. 1986).

90. 719 S.W.2d at 558.
91. 705 S.W.2d at 237.
92. 719 S.W.2d at 560.
93. Id. at 559.
94. Id.
95. Id. at 560. The only case specifically cited by the supreme court was Greene v.

Nichols, 274 N.C. 18, 161 S.E.2d 521 (1968). Id. For a discussion of Greene v. Nichols, see
supra notes 64-74 and accompanying text. However, the Texarkana Court of Appeals cited
thirteen cases from other jurisdictions in its opinion. 705 S.W.2d at 239-41. Although the
supreme court did not reveal which opinions, if any, had the most impact on its decision, it
is reasonable to speculate that Greene and American Family Mutual Ins. Co. v. Dobrzynski,
88 Wis. 2d 617, 277 N.W.2d 749 (1979) were found to be particularly relevant. As noted
earlier, the treatment of res ipsa in Wisconsin is consistent with that in Texas. See supra notes
57-63 and accompanying text.

96. 719 S.W.2d at 560.
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Supreme Court has made a choice. Assuming the court relied heavily
on the cases cited by the appellate court,97 it should be noted that
every case except Greene v. Nichols8 is distinguishable on the facts.
Only in Greene was another court faced with the problem of having
no evidence of what actually occurred during the accident, since all
occupants of the vehicle were killed. 99 In each of the other cases,
there was testimony as to what events took place at the time of the
accident. 1°° The evidence before the court in Greene was similar to
that presented to the court in Porterfield;101 all that could be shown
was the layout of the road, weather conditions, and post facto
findings of the scene.'0 2 It appears then, that although many cases
purportedly stand as support for the specific holding in Porterfield,
their role is merely that of general support for the application of res
ipsa to single-car accidents, and their holdings do not necessarily
reach as far as the Porterfield opinion implies. Only Greene v.
Nichols provides direct support for the specific holding-that in cases
where there is no evidence relating to actual events of the accident,
the plaintiff may rely on res ipsa loquitur.'03

The Texas Supreme Court overlooked the alternative reasoning
that res ipsa should not be applied in view of the fact that the
accident could have been caused by several unknown intervening
factors. 1

0
4 In both Larkin v. State Farm Mutual Automobile Insurance

Co.105 and Galbraith v. Busch,' °6 res ipsa was held to be inapplicable
to situations factually similar to the one in Porterfield. In Larkin,
the court held that unless the plaintiff could show negligence, show
a causal connection between the accident and some type of negligent

97. Indeed, only one case was cited by the supreme court that did not appear in the
appellate court opinion, and that case was one presented in the petitioner's brief-Texas &
Pac. Coal Co. v. Kowsikowsiki, 103 Tex. 173, 125 S.W. 3 (1910). See 719 S.W.2d at 560.

98. 274 N.C. 18, 161 S.E.2d 521 (1968).
99. Id. at -, 161 S.E.2d at 524.

100. See 705 S.W.2d at 239-41.
101. See supra notes 65-68 and accompanying text.
102. The plaintiff in Greene failed, however, to produce any evidence as to the driver's

health, intelligence, training, education, aptitude, or habits. Because this evidence was available
but not produced, the trial court's judgment of nonsuit against her was upheld. 274 N.C. at
__, 161 S.E.2d at 528. Brinegar, however, undoubtedly aware of the plaintff's fate in
Greene, did produce evidence of these characteristics. 719 S.W.2d at 558-59.

103. 274 N.C. at __, 161 S.E.2d at 527.
104. See supra note 75 and accompanying text.
105. 233 La. 544, 97 So. 2d 389 (1957).
106. 267 N.Y. 230, 196 N.E. 36 (1935).
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behavior, or at least bring circumstantial evidence weighty enough to
truly indicate negligence, res ipsa would not be applied." 7

The Galbraith court based its decision on essentially the same
grounds. 108 A close reading of the Galbraith opinion shows that the
court was not ignorant of the inevitable hardship that would be
placed on one of the parties; however, after balancing the interests,
it found that it would be unjust to force the defendant to rebut a
presumption of negligence unless the surrounding circumstances jus-
tified such a presumption.l'9 Neither court promoted the notion that
res ipsa was inapplicable to all cases involving single-car accidents.
The holdings were limited to situations in which neither the plaintiff
nor the defendant could produce any evidence of what actually caused
the accident and where the circumstantial evidence did not raise a
substantial presumption that negligence was the real cause." 0 Such
was the situation in Porterfield v. Brinegar, yet the Texas Supreme
Court went the other direction and chose to place the burden of
rebutting a presumption of negligence on the defendant."'

The New Mexico Court of Appeals was faced with a very similar
situation in Archibeque v. Homrich,"2 where the wrecked shell of
an automobile was recovered from the bottom of an arroyo." 3 Both
the driver and the passenger were killed in the accident."14 In a per
curiam opinion in which each of the three judges on the panel wrote
a separate analysis," 5 Judge Hendly expressed the logic in disallowing
a res ipsa instruction:

As a practical matter, what we have here is the very unfortunate
situation where two people die in an unwitnessed automobile
accident leaving behind no indications or clues to use in order to
assign fault. The next of kin of both plaintiff and defendant

107. 233 La. at __, 97 So. 2d at 393.
108. 267 N.Y. at __, 196 N.E. at 38.
109. Id.
110. Id.; Larkin, 233 La. at __, 97 So. 2d at 393.
111. 719 S.W.2d at 560.
112. 87 N.M. 265, 531 P.2d 1238 (N.M. Ct. App.), certified to 88 N.M. 527, 543 P.2d

820 (1975).
113. Id. at , 531 P.2d at 1239.
114. Id.
115. Id. at , 531 P.2d at 1238-39. The panel was apparently a "hung panel," with

no two judges being able to agree. The case was then certified to the supreme court of New
Mexico to render an opinon. Archibeque v. Homrich, 88 N.M. 527, -, 543 P.2d 820, 821
(1975). The supreme court eventually reversed the trial court (which had held res ipsa
inapplicable) and remanded the case for further findings. Id. at -, 543 P.2d at 825.
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sustained a grievous loss. The loss should not be shifted in the
absence of evidence that is more than mere probabilities or one
man's opinion as to what "apparently" happened. As a practical
matter, I would leave the losses where they lie." 6

B. The Practical Effects of Porterfield

Clearly, the Texas Supreme Court has made a choice that will
give all plaintiffs in this situation a significant advantage over their
opponents. As Dean Prosser observed, "When the plaintiff succeeds
in making out a res ipsa loquitur case, he obtains a procedural
advantage over the defendant."" 7 The advantage is that the plaintiff
merely has to present proof of the surrounding circumstances, whether
they realistically point to negligence or not, and the burden will shift
to the defendant to rebut this common-law presumption of negli-
gence. This procedural advantage has been traditionally justified by
the fact that the defendant was in a better position to explain the
accident than was the plaintiff."' In situations like the one in
Porterfield, however, where the driver has been killed and the plain-
tiff claims to have no knowledge of the actual occurrence, this
justification cannot be found, and application of res ipsa leaves the
representative of the defendant with no procedural safeguards. For
example, the court of appeals' opinion reveals that Brinegar testi-
fied that the deceased had been awake for approximately twenty-two
hours before the accident.' She testified that the car had been
in good working condition before the accident. 20 She also testified
as to the driver's health and driving habits.' 2 ' Finally, she testified
that she went to sleep and awoke after the accident. 2 2 All of this
testimony remained uncontroverted throughout the trial. 123 The de-
fense was then relegated to lroducing evidence concerning natural

116. 87 N.M. at __ , 531 P.2d at 1243.
117. Prosser, supra note 40, at 243.
118. In the words of Dean Wigmore, "the force and justice of the rule . . . consists in

the circumstance that the chief evidence of the true cause [of the accident] is practically
accessible to [the defendant] but inaccessible to the injured person." 9 J. WIGMORE, EVIDENCE
§ 2509, at 507 (1981).

119. 705 S.W.2d at 237-38.
120. Id. at 238.
121. Id.
122. Id. at 237.
123. Id. at 241-42.
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conditions and post facto findings at the accident scene, but had no
means to rebut the other circumstantial evidence presented by Bri-
negar. This result encourages plaintiffs to embellish their testimony
and places similarly situated defendants in a battle that is, for all
practical purposes, one they cannot win. The more appropriate result
is consistent with the Galbraith'24 and Larkin 25 decisions, which held
that res ipsa may be applied to single-car accident cases, but that
the doctrine will not be applied in those situations where there is no
direct evidence of the actual occurrence and where the circumstantial
evidence points to more than one reasonable conclusion.

IV. CONCLUSION

Porterfield v. Brinegar,26 decided by the Texas Supreme Court,
held that the doctrine of res ipsa loquitur would be applied to Texas
cases involving single-car accidents. 27 The application of the doctrine
to these types of cases was not surprising; many jurisdictions have
recognized the need for applying res ipsa in this area.' 8 The real
significance of the case lies in the fact that the supreme court chose
to follow the few states that apply res ipsa to situations in which
neither party has evidence concerning the actual wreck. By its holding,
the supreme court has provided an undeserved procedural advantage
to plaintiffs while mandating that innocent defendants rebut a po-
tentially insurmountable presumption.

by Kevin M. Young

124. 267 N.Y. 230, 196 N.E. 36 (1935); see supra notes 80-81 and accompanying text.
125. 233 La. 544, 97 So. 2d 389 (1957); see supra notes 76-78 and accompanying text.
126. 719 S.W.2d 558 (Tex. 1986).
127. Id. at 560.
128. See supra notes 48-74 and accompanying text.
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