
COMMENT

UCC WARRANTY DISCLAIMERS AND THE
"NO WAIVER" PROVISION OF THE

DECEPTIVE TRADE PRACTICES AND
CONSUMER PROTECTION ACT: CAN THE

CONFLICT BE RESOLVED?

Note, that by the civil law, every man is bound to warrant the
thing that he selleth or conveyeth, albeit there be no express
warranty, either in deed or in law; but the common law bindeth
him not, for caveat emptor ....

Lord Coke

For years the concept of caveat emptor 2 prevailed in most
American jurisdictions, including Texas, based on the mistaken as-
sumption that the buyer and seller held equal bargaining positions.
In reality, this doctrine thwarted consumers' efforts to receive fair
treatment from large and powerful businesses.4 Eventually, the Texas
legislature determined that sellers and buyers were not on equal
footing and that legislative action was needed to protect the interests
and rights of consumers.' The trend which followed was one that
favored the promotion and support of consumerism.

I. 2 Coke, Littleton 102(a), c. 7, § 145 (1633).
2. Caveat emptor is translated as "let the buyer beware." BLACK'S LAW DICTIONARY 202

(5th ed. 1979).
3. See Mallor, Extension of Inplied Warranty of Habitability to Purchasers of Used

Homes, 20 AM. Bus. L.J. 361, 363 (1982) (absent fraud or express warranty, the seller had
no obligation with respect to the quality of the property).

4. Humber v. Morton, 426 S.W.2d 554 (Tex. 1968). The Humber court stated:
The caveat emptor rule as applied to new houses is an anachronism patently out of
harmony with modern home buying practices. It does a disservice not only to the
ordinary prudent purchaser but to the industry itself by lending encouragement to
the unscrupulous, fly-by-night operator and purveyor of shoddy work.

Id. at 562.
5. See Hill, Introduction, 8 ST. MARY's L.J. 609, 612-13 (1977) [hereinafter Hill] (DTPA

allowed consumers to bring causes of action which were formerly available only to the attorney
general).
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Consumer transactions involving the sale of goods are governed
by chapter 2 of the Texas version of the Uniform Commercial Code
(Texas UCC). 6 The Texas UCC attempts to insure that consumers
receive what they have bargained for by creating both express 7 and
implied warranties The Texas UCC further allows sellers to disclaim

6. TEX. Bus. & COM. CODE ANN. § 2.102 (Tex. UCC) (Vernon 1968). References in this
article, both in text and footnotes, will be to the Texas Uniform Commercial Code and to its
numbering system [hereinafter Texas UCC]. The Texas version of the Uniform Commercial
Code is part of the Texas Business and Commerce Code, which duplicates the UCC's numbering
system, except that the UCC's "articles" are labelled "chapters" in the Texas version. The
various subsections of the UCC designated by number are designated in the Texas version by
corresponding letter of the alphabet, and letter subsections of the UCC are designated in the
Texas version by corresponding number.

7. Id. § 2.313(a), (b). Section 2.313 provides that:
(a) Express warranties by the seller are created as follows: (I) Any affirmation of
fact or promise made by the seller to the buyer which relates to the goods and
becomes part of the basis of the bargain creates an express warranty that the goods
shall conform to the affirmation or promise. (2) Any description of the goods which
is made part of the basis of the bargain creates an express warranty that the goods
shall conform to the description. (3) Any sample or model which is made part of
the basis of the bargain creates an express warranty that the whole of the goods
shall conform to the sample or model. (b) It is not necessary to the creation of an
express warranty that the seller use formal words such as "warrant" or "guarantee"
or that he have a specific intention to make a warranty, but an affirmation merely
of the value of the goods or a statement purporting to be merely the seller's opinion
or commendation of the goods does not create a warranty.

Id. § 2.313.
8. Id. §§ 2.314, 2.315. Section 2.314 addresses implied warranties of merchantability

and usage of trade and provides that:
(a) Unless excluded or modified (Section 2.316), a warranty that the goods shall be
merchantable is implied in a contract for their sale if the seller is a merchant with
respect to goods of that kind. Under this section the serving for value of food or
drink to be consumed either on the premises or elsewhere is a sale. (b) Goods to be
merchantable must be at least such as (I) pass without objection in the trade under
the contract description; and (2) in the case of fungible goods, are of fair average
quality within the description; and (3) are fit for the ordinary purposes for which
such goods are used; and (4) run, within the variations permitted by the agreement,
of even kind, quality and quantity within each unit and among all units involved;
and (5) are adequately contained, packaged, and labeled as the agreement may
require; and (6) conform to the promises or affirmations of fact made on the
container or label if any. (c) Unless excluded or modified (Section 2.316) other
implied warranties may arise from course of dealing or usage of trade.

Id. § 2.314.
Section 2.315 addresses implied warranty of fitness for any particular purpose and provides

that:
Where the seller at the time of contracting has reason to know any particular purpose
for which the goods are required and that the buyer is relying on the seller's skill
or judgment to select or furnish suitable goods, there is unless excluded or modified
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or modify these express and implied warranties as well as limit the
remedies available upon their breach. 9 Section 2.719 of the Texas
UCC addresses the limitation of remedies,' 0 while section 2.316
controls the exclusion or modification of express and implied war-
ranties. ' ' Although section 2.316 may appear on its face to only

under the next section an implied warranty that the goods shall be fit for such
purpose.

Id. § 2.315.
9. Id. §§ 2.316, 2.719.

10. Id. § 2.719. Section 2.719 provides that:
(a) Subject to the provisions of Subsections (b) and (c) of this section and of the
preceding section on liquidation and limitation of damages, (1) the agreement may
provide for remedies in addition to or in substitution for those provided in this
chapter and may limit or alter the measure of damages recoverable under this
chapter, as by limiting the buyer's remedies to return of the goods and repayment
of the price or to repair and replacement of non-conforming goods or parts; and
(2) resort to a remedy as provided is optional unless the remedy is expressly agreed
to be exclusive, in which case it is the sole remedy. (b) Where circumstances cause
an exclusive or limited remedy to fail of its essential purpose, remedy may be had
as provided in this title. (c) Consequential damages may be limited or excluded
unless the limitation or exclusion is unconscionable. Limitation of consequential
damages for injury to the person in the case of consumer goods is prima facie
unconscionable but limitation of damages where the loss is commercial is not.

Id. § 2.719.
I1. Id. § 2.316. Section 2.316 provides that:

(a) Words or conduct relevant to the creation of an express warranty and words or
conduct tending to negate or limit warranty shall be construed wherever reasonable
as consistent with each other; but subject to the provisions of this chapter on parol
or extrinsic evidence (Section 2.202) negation or limitation is inoperative to the extent
that such construction is unreasonable. (b) Subject to Subsection (c), to exclude or
modify the implied warranty of merchantability or any part of it the language must
mention merchantability and in case of a writing must be conspicuous, and to
exclude or modify any implied warranty of fitness the exclusion must be by a writing
and conspicuous. Language to exclude all implied warranties of fitness is sufficient
if it states, for example, that "there are no warranties which extend beyond the
description on the face hereof." (c) Notwithstanding Subsection (b), (1) unless the
circumstances indicate otherwise, all implied warranties are excluded by expressions
like "as is," "with all faults" or other language which in common understanding
calls the buyer's attention to the exclusion of warranties and makes plain that there
is no implied warranty; and (2) when the buyer before entering into the contract
has examined the goods or the sample or model as fully as he desired or has refused
to examine the goods there is no implied warranty with regard to defects which an
examination ought in the circumstances to have revealed to him; and (3) an implied
warranty can also be excluded or modified by course of dealing or course of
performance or usage of trade. (d) Remedies for breach of warranty can be limited
in accordance with the provisions of this chapter on liquidation or limitation of
damages and on contractual modification of remedy (Sections 2.718 and 2.719). (e)
The implied warranties of merchantability and fitness shall not be applicable to the
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benefit sellers, it was also designed to protect consumers from dis-
claimers containing un6xpected or unbargained-for provisions.' 2 Thus,
chapter 2 of the Texas UCC serves the dual purpose of protecting
the interests of consumers as well as regulating "transactions in
goods.""

Recently, the trend towards affording consumers greater protec-
tion from questionable business practices has gained momentum from
the development of the Texas Deceptive Trade Practices-Consumer
Protection Act (the "DTPA" or the "Act"). 4 Prior to the enactment
of the DTPA, consumers were often frustrated in their attempts to
recover damages for commercial losses.' 5 Consumers were generally
limited to common-law theories of recovery requiring a heavy burden
of proof.'1 Moreover, because most consumer transactions involved
only modest damages, the inconvenience and high cost of litigation
restricted the feasibility of many suits.' 7 In hopes of eliminating such
difficulties associated with consumer litigation, the Texas legislature
enacted the DTPA.

The legislative intent underlying the enactment of the DTPA
was essentially threefold: (1) to make consumer litigation feasible;

furnishing of human blood, blood plasma, or other human tissue or organs from a
blood bank or reservoir of such other tissues or organs. Such blood, blood plasma
or tissue or organs shall not for the purpose of this Title be considered commodities
subject to sale or barter, but shall be considered as medical services. (f) The implied
warranties of merchantability and fitness do not apply to the sale or barter of
livestock or its unborn young.

Id. § 2.316.
The seller's right to disclaim warranties in compliance with section 2.316 is likely based on

the right of the parties to make or fashion their own bargains for lesser quality in return for
a reduced price. See Crowder v. Vandendeale, 564 S.W.2d 879 (Mo. 1978). In Crowder, the

court stated that "the right of the parties to make their own bargain as to economic risk was
preserved even though the burden of demonstrating the fact of such a bargain, insofar as it
is asserted that it varies implied warranty terms, remains great." 564 S.W.2d at 881.

12. TEx. Bus. & COM. CODE ANN. § 2.316 comment I (Tex. UCC) (Vernon 1968). The

official comment states, in pertinent part, that this section "seeks to protect a buyer from
unexpected and unbargained language of disclaimer by denying effect to such language when
inconsistent with language of express warranty and permitting the exclusion of implied
warranties only by conspicuous language or other circumstances which protect the buyer from
surprise." Id.

13. Id.
14. TEX. Bus. & Com. CODE ANN. §§ 17.41-.63 (Vernon Pamph. Supp. 1986).
15. Hill, supra note 5, at 610.
16. Id.; see also Curry, The 1979 Amendments to the Deceptive Trade Practices-

Consumer Protection Act, 32 BAYLOR L. REv. 51, 52 (1980) [hereinafter Curry] (victims of
deceptive commercial practices were generally limited to actions for the tort of fraud or deceit).

17. Hill, supra note 5, at 610; Curry, supra note 16, at 52.
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(2) to provide consumers with incentive to initiate litigation to recover
their damages; and (3) to deter conduct which the DTPA declared
to be unlawful. 8 The DTPA was specifically designed to "protect
consumers against false, misleading, and deceptive business practices,
unconscionable actions, and breaches of warranty and to provide
efficient and economical procedures to secure such protection.'",
Furthermore, the DTPA has promoted consumer litigation through
the elimination of many common-law defenses and by allowing for
recovery of treble damages and attorneys' fees. 20

In its zealous defense of consumers' rights, the DTPA has gone
so far as to provide that consumers cannot waive the protection
afforded them by the Act. Section 17.42 (hereinafter the "no waiver"
provision) of the DTPA provides, in pertinent part, that "[any
waiver by a consumer of the provisions of this subchapter is contrary
to public policy and is unenforceable and void .... ,,2, The legislative
intent embodied in the "no waiver" provision is illustrated by the
following statement:

The effectiveness of the [DTPA] as a remedy for consumers may
not be short-circuited by skillfully drafted exculpatory clauses or
waivers in contracts. Without such a provision, the rights and
remedies created by the Act would quickly fall victim to boilerplate
creations of defense attorneys. 22

Section 2.316 of the Texas UCC and the "no waiver" provision
of the DTPA were both designed to protect consumers' interests.
One provision, however, provides a means by which a warranty can
be waived or disclaimed while the other provision declares any such
waiver to be void and unenforceable as against public policy. Al-
though the effectiveness of one provision should not be inconsistent
with or interfere with the other, Texas courts have repeatedly faced
problems stemming from the conflict between section 2.316 and the

18. Curry, supra note 16, at 51; D. BRAGG, P. MAXWELL & J. LONGLEY, TEXAS CONSUMER
LITIGATION 38 (2d ed. 1983) [hereinafter BRAGG].

19. TEX. BUS. & COM. CODE ANN. § 17.44 (Vernon Pamph. Supp. 1986).
20. In Smith v. Baldwin, 611 S.W.2d 611 (Tex. 1980), the supreme court stated that

"[tlhe DTPA does not represent a codification of the common law. A primary purpose of
the enactment of the DTPA was to provide consumers a cause of action for deceptive trade
practices without the burden of proof and numerous defenses encountered in a common law
fraud or breach of warranty suit." Id. at 616: see also Curry, supra note 16, at 52 (the DTPA
removed the economic barrier by awarding treble damages, court costs and attorneys' fees).

21. TEX. Bus. & CoM. CODE ANN. § 17.42 (Vernon Pamph. Supp. 1986).
22. BRAGG, supra note 18, at 55.
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"no waiver" provision. 2
1 This comment will attempt to examine this

conflict, evaluate the Texas courts' treatment of the problem, and
discuss possible means of harmonizing the two provisions.

I. THE CONFLICT

A conflict appears to exist between section 2.316 of the Texas
UCC and the "no waiver" provision of the DTPA. The conflict is
easily illustrated by the following hypothetical situation. Cathy Con-
sumer is interested in purchasing a used car from Paul's Pontiacs.
Once Cathy has selected a car, the salesman at Paul's Pontiacs
assures her that "our mechanics have just examined the car from
top to bottom and there's absolutely nothing wrong with this little
beauty." Cathy decides to purchase the car and signs a sales agree-
ment which conspicuously states that "Seller disclaims all warranties,
express or implied, and no representations, claims or statements made
by the Seller shall be binding unless they were set forth in the sales
agreement." One week later, the car breaks down causing Cathy
substantial financial loss. Unable to reach an agreement with Paul's
Pontiacs regarding the loss of the car, Cathy decides to sue Paul's
Pontiacs for breach of express and implied warranties.

Assume Cathy files her claim pursuant to section 17.50(a)(2) of
the DTPA which provides, in pertinent part, that "[a] consumer may
maintain an action where . . . the following constitute[s] a producing
cause of actual damages: . . . (2) breach of an express or implied
warranty; .... ,,.4 Paul's Pontiacs contends that all express and
implied warranties were validly disclaimed in the sales agreement in
compliance with section 2.316 of the Texas UCC.25 In response,
Cathy asserts that section 17.42 of the DTPA provides that any such
disclaimer is unenforceable and void as against public policy.2-'

23. See, e.g., Reliance Universal, Inc. v. Sparks Indus. Servs., Inc., 688 S.W.2d 890, 893
(Tex. App.-Beaumont 1985, writ ref'd n.r.e.) (DTPA damages not limited by exculpatory
language in invoices); ElImer v. Delaware Mini-Computer Sys., 665 S.W.2d 158, 160 (Tex.
App.-Dallas 1983, no writ) (DTPA does not render unenforceable disclaimers of UCC
warranties of merchantability and fitness).

24. TEX. Bus. & CoM. CODE ANN. § 17.50(a)(2) (Vernon Pamph. Supp. 1986).
25. TEX. Bus. & COM. CODE ANN. § 2.316 (Tex. UCC) (Vernon 1968) (fully quoted supra

note II).
26. TEX. Bus. & CoM. CODE ANN. § 17.42 (Vernon Pamph. Supp. 1986). Section 17.42

of the DTPA provides that any waiver by a consumer of the provision of this Act "is contrary
to public policy and is unenforceable and void." Id.

[Vol. 18:211
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The hypothetical situation presents a problem which has plagued
the Texas courts over the past few years. Primarily, the courts have
been asked to determine whether the "no waiver" provision of the
DTPA nullifies the effect of section 2.316 disclaimers for DTPA
purposes. Although this particular issue has been addressed by Texas
courts, there has been considerable disagreement concerning the effect
of the "no waiver" provision on warranty disclaimers.

II. PRIOR JUDICIAL DETERMINATION OF THE APPLICATION OF THE

"No WAIVER" PROVISION

Since 1979 Texas courts have faced the issue of whether a
consumer can waive warranties and remedies in light of section 17.42,
the "no waiver" provision of the DTPA. The first case to address
the issue of waiver was American Transfer & Storage Co. v. Brown.
In Brown a misrepresentation claim was brought under the DTPA
for damages to household goods being shipped from Texas to Alaska. -9

The seller had attempted to limit its liability through express con-
tractual limitations in the order and bill of lading.2 9 The court
determined that although these limitations might be effective to limit
liability in a contract action, the "no waiver" provision of the DTPA
nullified any contractual limitation of liability in a suit for deceptive
trade practices." Therefore, the limitation of liability as applied to
the DTPA claim was invalidated.3

In 1981 the Dallas Court of Civil Appeals was again faced with
the question of waiver in Rinehart v. Sonitrol of Dallas, Inc.3' In
Rinehart the consumer brought a DTPA action against the manu-

27. 584 S.W.2d 284 (Tex. Civ. App.-Dallas 1979), rev'd on other grounds, 601 S.W.2d

931 (Tex. 1980).
28. Id. at 287.
29. Id. The defendant in Brown represented that it would provide a "door to door"

service, including careful packing, storage, movement, delivery, and placement in defendant's
residence, and that certain types of containers and vaults would be used to assure safe delivery.
Id. at 290. The defendant asserted that the trial court erred in not limiting the plaintiff's
damages to thirty cents per pound of the weight of the goods shipped, as specified in the
order and bill of lading. Id. at 290-91.

30. Id. at 291. The court reasoned that the plaintiff's action brought under the DTPA
was for damages from misrepresentations made before the contract was signed. Thus, the "no
waiver" provision was effective to nullify any contractual limitation of liability in regards to
this DTPA action. Id.

31. Id.
32. 620 S.W.2d 660 (Tex. Civ. App.-Dallas 1981, writ ref'd n.r.e.).
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facturer of a burglar alarm system for breach of an express war-
ranty.33 The manufacturer had expressly warranted that the system
was free from defects and would detect any forcible entry or threat-
ened entry into the consumer's home. 4 The contract also provided
that "Sonitrol's total maximum contractual liability on the client's
protected building shall not exceed $5,000 . . . ,, 1 The consumer's
home was subsequently burglarized and the forcible entry was not
detected by the burglar alarm system.16 The consumer sustained actual
damages totaling $10,000 and complained that the trial court erred
in its award of $5,000, the maximum damages provided by the
warranty."

The Rinehart court stated that the consumer could not assert
the benefits of the express warranty and at the same time repudiate
its limitation to $5,000.18 The court held that Sonitrol could limit its
maximum contractual limitation to $5,000, but the treble damage
penalty provided by section 17.50(b)(1) was not a "contractual lia-
bility" to which the limitation applied.39 Thus, the Rinehart court
concluded that the "no waiver" provision did not nullify the dis-
claimer limiting recovery of actual damages to $5,000, but determined
that, in light of the "no waiver" provision, the contractual limitation
was inapplicable to the multiple damages provided for under the
DTPA.4° Regarding the damages issue, the court explained:

This application of the Act does not have the effect of increasing
Sonitrol's contractual liability above that provided in the contract.
Under section 17.50A as it stood before the 1979 amendment,
Sonitrol had the opportunity to avoid the treble damage penalty
by tendering to plaintiff within thirty days after receiving written
notice of the claim the amount of damages for which it was

33. Id. at 661. The plaintiff alleged breach of express warranty under section 17.50(a)(2)
of the DTPA which provides, in pertinent part, that "[a] consumer may maintain an action
where any of the following constitute a producing cause of actual damages: ...(2) breach of
an express or implied warranty." TEX. Bus. & CoM. CODE ANN. § 17.50(a)(2) (Vernon Pamph.
Supp. 1986).

34. 620 S.W.2d at 661-62.
35. Id. at 662.
36. Id.
37. Id. at 661. The burglars broke into the plaintiff's building and removed personal

property having a stipulated value of $10,000 and an automobile having a stipulated value of
$4,028. Id. at 662.

38. Id. at 663.
39. Id.

40. Id.

[Vol. 18:211
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liable, together with a reasonable attorney's fee, but there is no
proof here of such a tender. Thus recovery of treble damages is
not an extension of Sonitrol's contractual liability, but rather a
penalty imposed by the Act for failure to perform promptly its
obligation under the warranty."
The court concluded that Sonitrol's contractual liability was

limited by the disclaimer to $5,000; however, section 17.50(b) au-
thorized recovery of treble damages as a penalty so that the proper
recovery was $15,000.42

In light of the "no waiver" provision, the court's conclusion
that the contractual limitation did not affect the multiple damages
feature of the DTPA was correct. 43 However, the court's holding
that the contractual limitation was effective to limit the recovery of
actual damages in a breach of express warranty suit brought under
the DTPA may be open to serious debate." The DTPA was designed
to allow the adversely affected consumer to recover the greatest
amount of "actual damages" that the facts establish arose from the
seller's conduct.4 5 This aspect of the DTPA serves the dual purpose
of encouraging consumers to litigate their grievances and of deterring
unlawful conduct." The Rinehart decision, which permits contractual
limitations in warranties on the amount of actual damages that can
be recovered, undermines the "incentive" and "deterrence" value of
the DTPA. 47 Other decisions have reached a better result by holding

41. Id.
42. Id.
43. See BRPAGG, supra note 18, at 142.
44. Id. at 143.
45. See TEx. Bus. & COM. CODE ANN. § 17.50(b)(I) (Vernon Pamph. Supp. 1986):

[iln a suit filed under this section, each consumer who prevails may obtain: (I) the
amount of actual damages found by the trier of fact. In addition, the court shall
award two times that portion of the actual damages that does not exceed $1,000. If
the trier of fact finds that the conduct of the defendant was committed knowingly,
the trier of fact may award not more than three times the amount of actual damages
in excess of $1,000; ....

Id.
In Woo v. Great Southwestern Acceptance Corp., 565 S.W.2d 290 (Tex. Civ. App.-Waco

1978, writ ref'd n.r.e.), the court stated that "[wle believe the Act was intended to permit the
adversely affected [consumer] to recover the greatest amount of 'actual damages' he has alleged
and established by proof was factually caused by the defendant's conduct." Id. at 298.

46. See, e.g., Woods v. Littleton, 554 S.W.2d 662, 670-71 (Tex. 1977) (the DTPA should
be construed to place primary emphasis on the intention of the legislature, keeping in mind
"the old law, the evil and the remedy").

47. See generally Curry, supra note 16, at 51. The DTPA was primarily designed to

19871
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that any attempt by contract or otherwise to place a limitation on a
consumer's right to recover all of his actual damages conflicts with
the underlying purposes of the DTPA.4 8 The reasoning follows that
once liability is established, any attempted limitation on the amount
of damages a consumer can recover should be held void and unen-
forceable as contrary to public policy. 49

One year later the Texas Supreme Court was confronted with
the question of waiver in G-W-L, Inc. v. Robichaux.50 Robichaux
sued Goldstar, the builder-vendor, for breach of express and implied
warranties under the DTPA, alleging defects in his new home.5'
Robichaux based his claim on a written contract which provided that
Goldstar would design, build and provide the materials needed for
the house.52 However, Goldstar asserted that Robichaux had waived
all express and implied warranties in the promissory note.53 The
promissory note provided that there were "no oral agreements,
representations, conditions, warranties, express or implied, in addi-
tion to said written instruments. 54

At trial the jury decided that Goldstar had not breached any
express warranties; however, it found that the house was not built
in a good and workmanlike manner and that the house was not
merchantable at the time of completion.5 Judgment was rendered
awarding Robichaux damages plus attorneys' fees under the DTPA.5 6

The court of civil appeals affirmed the decision, holding that the
promissory note language was not "clear and free from doubt" so
as to constitute a waiver of the implied warranty that the house
would be constructed in a good and workmanlike manner. 7 The

make consumer litigation feasible, to provide consumers with incentive to initiate litigation to
recover their damages and to deter conduct which the DTPA declared to be unlawful. Id.

48. See, e.g., Woo v. Great Southwestern Acceptance Corp., 565 S.W.2d 290, 298 (Tex.
Civ. App.-Waco 1978, writ ref'd n.r.e.).

49. See id. at 290.
50. 643 S.W.2d 392 (Tex. 1982),
51. Id. G-W-L, Inc. was doing business as "Goldstar Builders." Id.
52. Id.
53. Id. at 393.
54. Id.
55. Id. at 392. This therefore violated section 17.50(a)(2) of the DTPA, prohibiting

breach of implied warranties. TEx. Bus, & CoM. CODE ANN. § 17,50(a)(2) (Vernon Pamph.
Supp. 1986).

56. 643 S.W.2d at 392-93.
57. See id. at 393.

[Vol. 18:211
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Texas Supreme Court reversed and rendered a decision that Robi-
chaux take nothing.18

The supreme court stated that the implied warranties which
attach to the sale of a home could be waived by proper language."
Furthermore, the supreme court held that the language in the prom-
issory note disclaiming all warranties was "clear and free from
doubt," thereby rendering the disclaimer valid.60 The court concluded
that it was the parties' obligation to protect themselves by reading
what they signed and, therefore, they could not have excused them-
selves from the consequences of failing to meet such obligation.6'

Although Robichaux' claim was brought under the DTPA, the
supreme court did not address the applicability of the "no waiver"
provision nor confront the provision's inherent conflict with the
warranty disclaimer. 62 Instead, the court allowed Goldstar to disclaim
implied warranties in the promissory note, a document which is
typically not reviewed or signed until the closing day of the sale. It
might be argued that the waiver was not sufficiently "clear and free

58. Id. at 394.
59. Id. at 393. The court recognized that both parties agreed that implied warranties

can be waived by proper language. Id.
60. Id. The supreme court agreed with the court of civil appeals that the language waiving

an implied warranty must be "clear and free from doubt." Furthermore, the supreme court
determined that this standard was consistent with the "better-reasoned" decisions of other
states, such as Colorado, Florida and New York, addressing the exclusion of the implied
warranty of habitability. Id. However, the dissenting justices in Robichaux pointed out that
other jurisdictions require, at a minimum, a higher standard of clarity. Moreover, the language
should specifically name the warranty or contractual obligation being disclaimed. Id. at 394-

95 (Spears, J., dissenting). The dissenting opinion stated that a better view was followed in
Crowder v. Vandendeale, 564 S.W.2d 879 (Mo. 1978). Id. at 395 (Spears, J., dissenting). The
Crowder court held that:

one seeking the benefit of such a disclaimer must not only show a conspicuous
provision which fully discloses the consequences of its inclusion but also that such
was in fact the agreement reached. The heavy burden thus placed upon the builder
is completely justified, for by his assertion of the disclaimer he is seeking to show
that the buyer has relinquished protection afforded him by public policy. A knowing
waiver of this protection will not be readily implied.

564 S.w.2d at 881 n.4.
61. Robichaux, 643 S.W.2d at 393.
62. See, e.g., Martin v. Lou Poliquin Enters., Inc., 696 S.W.2d 180 (Tex. App.-Houston

[14th Dist.] 1985, writ ref'd n.r.e.). The Martin court stated that "the Robichaux opinion
appears to have approached the case as if it were a common-law, breach of contract suit
instead of a DTPA cause of action .... ITihe opinion never deals directly with DTPA liability
and neither mentions nor addresses the impact of DTPA § 17.42 prohibiting waivers of
liability." Id. at 186.
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from doubt" simply because it was placed in the promissory note.'1
Unfortunately, the Robichaux decision allows sellers to hide

disclaimers in standardized forms and therefore runs counter to the
present trend of consumerism.' The Robichaux decision stands for
more than the proposition that every consumer has a duty to read
what they sign. This decision "ignores the practical realities of the
marketplace by placing an impractical and unrealistic burden on the
average new home purchaser. ' 65 The Robichaux holding negates the
legislature's attempts to place consumers on an equal footing with
sellers. As one commentator aptly stated:

At its worst the general application of the duty to read doctrine,
out of context with the particular bargaining process involved,
breathes new life into the timely deceased doctrine of caveat
emptor .... At best the impact of the Robichaux decision puts
a premium on acquiring an attorney's services with respect to any
transaction of any importance. 66
The supreme court's failure to address the applicability of the

"no waiver" provision left many questions unanswered. 67 Moreover,
the inadequacy of the Robichaux decision has been intensified by
subsequent courts citing Robichaux as authority for a proposition
which it did not expound. 6 In Elimer v. Delaware Mini-Computer

63. See Anderson, Disclaiming the Implied Warranties of Habitability and Good Work-
manship in the Sale of New Houses: The Supreme Court of Texas and the Duty to Read the
Contracts You Sign, 15 TEX. TECH L. REv. 517, 544-47 (1984) [hereinafter Andersonl. See
also Krahmer, Annual Survey of Texas Law- Commercial Transactions, 38 S.W.L.J. 207,
215-16 (1984) ("It is anamolous for a court to adopt a forward-looking approach to the
creation of an implied warranty of fitness in the sale of new and used homes closely paralleling
the implied warranties under the Code, and then adopt a standard for disclaimers that permits
the warranty to be disclaimed in a manner that is likely to go unnoticed by the parties it is
designed to protect."). Compare the Missouri Supreme Court's approach in Crowder v.
Vandendeale, which held that unbargained-for boilerplate clauses, even if conspicuous in the
writing, would not be allowed to operate to extinguish so important a creature of public policy
as the implied warranty of habitability and good workmanship in the sale of a new home.
The coun said that it would enforce the fact of such a bargain but not the appearance of
such arising from even conspicuously placed provisions in standardized forms. Crowder, 564
S.W.2d at 881.

64. See Anderson, supra note 63, at 546 n.133.
65. Id. at 541.
66. Id. at 547.
67. See supra note 62 and accompanying text.
68. See McCrea v. Cubilla Condominium Corp., 685 S.W.2d 755 (Tex. App.-Houston

list Dist.] 1985, writ ref'd n.r.e.). The plaintiff claimed that the Robichaux opinion only
authorized disclaimers of warranties under a contract cause of action. Id. at 758. However,
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Systems9 and Eppler, Guerin & Turner v. Purolator Armored, Inc. ,7,

the Dallas Court of Appeals held in both cases that, based on
Robichaux, a contractual disclaimer or limitation of liability may bar
a claim under the DTPA.7 '

In Elimer the consumer sued the seller for breach of express
warranty, breach of implied warranty of merchantability, and for
violation of the DTPA. 72 The trial court granted summary judgment
in favor of the seller based upon the disclaimer and limitation of
remedy provisions in the written contract between the parties. 7

1 On
appeal, the court addressed the consumer's contention that the dis-
claimer and limitation of remedies were unenforceable because of
the "no waiver" provision.74  The ElImer court held that the "no
waiver" provision did not, in effect, repeal section 2.719, which
allows for the limitation of remedies. 7

1 Instead, the court stated that
the supreme court had resolved this issue in the Robichaux decision
and, therefore, the disclaimer and the limitation of remedies provi-
sions were not rendered unenforceable by the "no waiver" provi-
sion. 76 Finally, the Ellmer court noted that in Robichaux, the supreme
court had given effect to a disclaimer in a DTPA case.77

The Dallas Court of Appeals once again relied on Robichaux
when addressing the waiver issue in Eppler.71 This suit arose out of
the consumer's claim for damages suffered as a result of the seller's

the McCrea court rejected this contention, stating that Robichaux was brought under the
DTPA and the supreme court gave effect to the disclaimer. Id. In Ellmer v. Delaware Mini-
Computer Sys., 665 S.W.2d 158 (Tex. App.-Dallas 1983, no writ), the court recognized that
the question was whether the disclaimer was rendered unenforceable by the "no waiver"
provision of the DTPA. The court concluded that the question had been resolved adversely
to the plaintiff by Robichaux. Id. at 160-61.

69. 665 S.W.2d 158 (Tex. App.-Dallas 1983, no writ).
70. 701 S.W.2d 293 (Tex. App.-Dallas 1985, no writ).
71. ElImer, 665 S.W.2d at 161; Eppler, 701 S.W.2d at 296.
72. 665 S.W.2d at 159.
73. Id. The typewritten contract between the parties provided for a 60-day warranty

limited to repair or replacement and expressly excluded all other warranties including those of
merchantability and fitness for any purpose. In addition, the contract provided that enforcement
of the 60-day warranty is the sole and exclusive remedy of the buyer and that the seller shall
not be liable for any special, consequential, incidental, or other damages, including loss of
profits. Id.

74. Id. at 160.
75. Id.
76. Id. at 161.
77. Id.
78. 701 S.W.2d 293.
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delay in the delivery of securities.79 The consumer's claim was based
solely on allegations that the seller violated the DTPA. ' The contract
between the parties provided that the seller would not be liable for
any loss resulting from delays.' The trial court granted summary
judgment in favor of the seller based on this provision, and the
Dallas Court of Appeals affirmed.12 The court rejected the consumer's
contention that the "no waiver" provision, rendered the contractual
limitation ineffective. 3 The court relied on both Robichaux and
Elimer in holding that a contractual disclaimer or limitation of
liability may bar a claim under the DTPA.8 4

In McCrea v. Cubitla Condominium Corp.,"' the Houston Court
of Appeals also relied on Robichaux in rendering its decision. In
McCrea the consumer brought suit under the DTPA and contract
law for alleged defects in a condominium . 6 The contract between
the parties contained a disclaimer of all express or implied warranties
and provided that no representations, claims or statements made by
the seller would be binding unless set forth in the sales agreement
or in a subsequent written agreement."7 The defendant executed a
subsequent written agreement which stated that the seller warranted
that the condominium had been completed and that for one year the
seller would, at its own expense, repair or otherwise correct any
defects in the condominium caused by defective materials or faulty
workmanship.", The trial court entered a summary judgment for the
defendant, from which the consumer appealed.,"

79. Id. at 294.
80. Id. The plaintiff alleged that the defendant violated section 17.46(b)(5) of the DTPA

by representing that its delivery service had characteristics, uses, or benefits which it did not
have. Id.

81. Id. at 295.
82. Id. at 294.
83. Id. at 296. The court determined that because the disclaimer specifically precluded

any recovery against the defendant for delays in delivery, summary judgment was proper. Id.
84. Id.
85. 685 S.W.2d 755 (Tex. App.-Houston [ist Dist.1 1985, writ ref'd n.r.e.).
86. Id. at 756. The consumer brought his action based on breach of express and implied

warranties and misrepresentations. Id.
87. Id.
88. Id. at 757.
89. Id. at 756. The original trial court entered a partial summary judgment on claims

arising from the contract and as to express and implied warranties, and ordered a trial on all
claims arising under the DTPA. Id. The suit was later transferred to another court which
held a nonjury trial on the misrepresentation claims brought under the DTPA. That court
found that there were no material misrepresentations by the seller and entered a take-nothing
judgment. Id.
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In McCrea the consumer claimed that Robichaux only authorized
disclaimers of warranties under a contract cause of action.9t However,
the court determined that Robichaux also authorized disclaimers in
DTPA causes of action because the Robichaux' suit was brought
under the DTPA.9' Based on Robichaux, the McCrea court concluded
that "when a contract specifically states that no express or implied
warranties are made, a cause of action for breach of express or
implied warranties under either the DTPA or contract law has been
waived, unless such provision is against public policy or some other
statutory provision. ''92

It is obvious that Ellmer, Eppler and McCrea all erroneously
relied on Robichaux. Each case interpreted Robichaux as holding
that disclaimers were effective in both DTPA and contract causes of
action. 93 Robichaux clearly did not discuss the effect of warranty
disclaimers on DTPA claims. 94 The shortcomings of the Robichaux
decision have been recognized by other Texas appellate courts which
have offered a better reasoned interpretation of Robichaux.

Specifically, the Beaumont Court of Appeals held that Robichaux
does not support the "blanket statement" that both DTPA and
contract actions are nullified by valid disclaimers of warranties. ' 5 In
Reliance Universal, Inc. v. Sparks Industrial Services, Inc. ," the jury
found that the seller had represented that the goods were of a
particular standard, quality or grade when they were of another and
had represented that the goods had characteristics, ingredients, uses
or benefits which they did not have. 97 The court of appeals stated
that had this been only a breach of contract or a breach of warranty
case, the seller's argument that the disclaimer nullified the consumer's
claims might have been more persuasive. 9 The Reliance court, how-
ever, felt that this case was different from others because the con-
sumer brought his action under section 17.46 of the DTPA in addition

90. Id. at 758.
91. Id.
92. Id.
93. See Eppler, 701 S.W.2d at 296; McCrea, 685 S.W.2d at 758; Elhner, 665 S.W.2d at

161.
94. See supra note 60 and accompanying text.
95. Reliance Universal, Inc. v. Sparks Indus. Servs., Inc., 688 S.W.2d 890, 892 (Tex.

App.-Beaumont 1985, writ ref'd n.r.e.).
96. Id.
97. Id.
98. Id. at 893.
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to the breach of warranty claim.9 The court construed Robichaux
as applying to only breach of warranty claims rather than deceptive
trade practices cases in general.' °° Moreover, the Reliance court
concluded that the seller could not assert the disclaimer as a defense
to a section 17.46 misrepresentation cause of action."'

The Houston Court of Appeals also recognized the limitations
of the Robichaux decision. In Martin v. Lou Poliquin Enterprises,
Inc.," 2 the court held that "[allthough a limitation-of-liability clause
may waive a party's right to recover under the common-law theory
of breach of contract, such clause does not waive the consumer's
alternative right to sue under the DTPA because of the legislative
mandate expressed in section 17.42."'111 The Martin court held that
the Robichaux decision was not on point because the Robichaux
court never dealt directly with the DTPA liability or addressed the
effect of the "no waiver" provision."'4

Instead of relying on Robichaux, the Martin court considered
the legislative intent behind the DTPA."'" The court stated that a
seller should not be able to avoid DTPA liability or the "no waiver"
provision by simply including a contractual limitation clause in a
standard form contract.'"1 If allowed to do so, the impact of the
DTPA on deceptive trade practices would be thwarted.'' 7 Thus, the
Martin court held that although a limitation-of-liability clause may
waive a common-law breach of contract claim, it does not prohibit
a consumer from recovering separately under the DTPA.' 5 1

99. Id. at 892.
100. Id.
101. Id. at 893.
102. 696 S.W.2d 180 (Tex. App.-Houston [14th Dist.] 1985, writ ref'd n.r.e.).
103. Id. at 186.
104. Id.
105. Id. The Martin court recognized that the legislature intended for the DTPA to be a

"powerful tool in the campaign against deceptive trade practices." Id. The DTPA was primarily
designed to make consumer litigation feasible, provide consumers with incentive to initiate
litigation to recover their damages and deter conduct which the DTPA declared to be unlawful.
Curry, supra note 16, at 51.

106. 696 S.W.2d at 186. The court stated that if sellers were allowed to circumvent the
"no waiver" provision, the DTPA would retain little impact upon deceptive trade practices.
Id.

107. Id.
108. Id.; see also Hycel, Inc., v. Wittstruck, 690 S.W.2d 914, 922 (Tex. App.-Waco 1985,

writ dism'd). In Hycel, the court held that the "no waiver" provision indicates the legislature's
disapproval of efforts or ruses designed to avoid liability under the DTPA. The court

[Vol. 18:211
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Several decisions have astutely determined that the Robichaux
holding is not the final answer to the conflict between section 2.316
and the "no waiver" provision. In 1986, the Houston Court of
Appeals chose not to construe Robichaux but instead, decided to
draw its own conclusions regarding this issue.""

In Singleton v. LaCoure,1"" the consumer purchased a used
trailer, sold with an "as is" disclaimer, from the seller.''' The
consumer brought an action for damages alleging violations under
the DTPA."12 The court began its analysis with a discussion of the
specific language used in the "no waiver" provision.'" Section 17.42,
the "no waiver" provision, provides in pertinent part that "[a]ny
waiver by a consumer of the provisions of this subchapter is contrary
to public policy and is unenforceable and void . . . . "' The Singleton
court determined that, based on this language, the prohibition against
waiver applies only to that particular subchapter, namely the DTPA. 115

Because section 2.316 is not a part of the DTPA, the court held that
the "no waiver" provision's prohibitive language did not apply to
section 2.316.l6

Next, the court looked at the language in section 17.50, which
states that a consumer may maintain a DTPA action for breach of
an express or implied warranty. ' 7 The court held that section 17.50
allowed relief when a warranty had been breached, but it did not
create any warranties. ' 8 The court explained that if the warranties

concluded that the "no waiver" provision prohibited the seller from relieving itself of
responsibility for a violation of section 17.46(b)(5) of the DTPA through a disclaimer. 690
S.W.2d at 922.

109. Singleton v. LaCoure, 712 S.W.2d 757 (Tex. App.-Houston [14th Dist.] 1986, writ
ref'd n.r.e.).

110. Id.

Ill. Id. at 758.
112. Id. The consumer alleged that the salesman had made express warranties which

conflicted with the warranty disclaimers. Furthermore, the consumer claimed that the implied
warranty of fitness had been breached. Id. at 759.

113. Id. at 760.
114. Id. (quoting TEX. Bus. & COM. CODE ANN. § 17.42 (Vernon Pamph. Supp. 1986)

(emphasis added)).
115. Id.

116. Id.

117. Id. Section 17.50 of the DTPA allows a consumer to maintain an action for breach

of an express or implied warranty. TEX. Bus. & CoM. CODE ANN. § 17.50 (Vernon Pamph.

Supp. 1986).
118. 712 S.W.2d at 760; see also La Sara Grain Co. v. First Nat'l Bank, 673 S.W.2d 558
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are effectively disclaimed in compliance with section 2.316, then no
warranty actually exists. ' 9 Furthermore, because there were no war-
ranties following the valid disclaimer, there could not have been an
actionable breach of warranty under the DTPA.'21

The Singleton court attempted to limit its decision by stating
that section 2.316(a) can still be used as a form of relief if an express
warranty was made that was inconsistent with an attempted dis-
claimer.' 2 ' However, if only implied warranties are alleged to exist,
the seller can disclaim such warranties if he complies with the Texas
UCC.'22 In conclusion, the Singleton court held that the disclaimers
were both conspicuous and valid; therefore, the disclaimers were
never rendered unenforceable under the DTPA.' 23

Although one might not agree with the outcome in Singleton,
the logic is difficult to fault. Singleton allows a seller to disclaim
implied warranties in compliance with section 2.316.124 Regarding
implied warranties, it may be difficult to argue that a seller who
validly disclaims such warranties should be liable under the DTPA.
If the disclaimer was conspicuous, it might simply be overkill to
attempt to place the seller under a statute which was designed to
deter deceptive trade practices.

The distinction drawn between implied warranties and other
deceptive trade practices is also exemplified in Metro Ford Truck
Sales, Inc. v. Davis. ' 5 In Davis the consumer traded in his old truck

(Tex. 1984). The La Sara court stated that since the DTPA does not define the term "warranty"
and does not create any warranties, any warranty protected by the Act must be established
independently of the Act. 673 S.W.2d at 565.

119. 712 S.W.2d at 760. The court explained that because section 17.50 does not create
warranties and only provides for relief when a warranty is breached, the warranty must first
be found elsewhere. Id.

120. Id. The court stated that "Itihis conclusion is fortified by reference to section
17.46(b)(19) of the DTPA where it is stated, 'nothing in this subchapter shall be construed to
expand the implied warranty of merchantability as defined in Sections 2.314 through 2.318 of
the Business and Commerce Code to involve obligations in excess of those which are appropriate
to the goods.' " Id.

121. Id.
122. Id.
123. Id. The Singleton court did not feel that its holding left consumers defenseless. Rather,

the court explained that section 2.316(a) was still a viable form of relief when an express
warranty is created that is inconsistent with an attempted disclaimer. If only implied warranties
are alleged to exist, however, the seller can disclaim such warranties if he complies with the
statutory rules. Id.

124. Id. at 759.
125. 709 S.W.2d 785 (Tex. App.-Fort Worth 1986, no writ). Although Davis appeared

in the Southwestern Reporter before Singleton, Davis was actually decided after Singleton.
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for a used truck.2 6 The Metro Ford Truck salesman represented that
the truck was in "mint" and "top" condition and that it had not
been wrecked. 2- On Davis' first trip, both windshields blew in-the
first of many problems with the truck.1'2 Several months later, Davis
learned that the truck had previously been severely damaged in a
wreck. 

29

Davis brought suit under the DTPA based on deceptive repre-
sentations made by the salesman, as well as the unconscionability of
the seller's acts.'30 The suit was in no way based on a contract or
breach of warranty claim.' 1

3 Davis received a judgment totaling
$534,016, which was appealed by the seller because the trial court
had refused to admit into evidence the sales contract and the warranty
disclaimer signed by Davis.'1 32 The contract Davis signed specifically
disclaimed any implied or express warranty against any defect which
might exist or might occur.13 The contract language further provided
that the truck was sold "as is" and "with no warranty."''3 The
seller alleged that Robichaux stood for the proposition that such
disclaimers were admissible and should be upheld.'1 1 The Fort Worth
Court of Appeals determined, however, that Robichaux was not
authority on the present issue because the Robichaux court never
dealt with the question of whether the "no waiver" provision applied
to valid 2.316 disclaimers.' 1 6

The seller further alleged that the McCrea'7 decision supported
its position that disclaimers and waivers were admissible to counter
a DTPA cause of action."" The court of appeals disagreed, holding

126. Id. at 787.
127. Id.
128. Id. According to the plaintiff, numerous problems with the truck resulted in many

repairs, lost running time, lost hauling contracts and eventually the repossession of the truck
in October of 1982, which forced Davis out of business. Id.

129. Id.
130. Id. The plaintiff did not base his action on contract or breach of warranty, but

alleged only deceptive representation and unconscionability under section 17.46 of the DTPA. Id.
131. Id.
132. Id. at 787, 789. Davis sought damages for difference in value, loss 01' Lsc, lost

earnings, mental anguish, loss of credit and additional (exemplary) damages because of knowing
behavior. Id. at 787.

133. Id. at 789.
134. Id.
135. Id.
136. Id.
137. 685 S.W.2d 755 (Tex. App.-Houston list Dist.] 1985, writ ref'd n.r.e.).
138. 709 S.W.2d at 789.
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that the McCrea court did not conclude that disclaimers of warranty
waived a DTPA cause of action for false representation." 9 The Davis
court determined that because Davis' DTPA cause of action was
based solely on false representations, the disclaimers did not waive
Davis' DTPA claim and, therefore, the disclaimers were properly
excluded. 14 0

The Davis decision, like Singleton' 4' and Reliance,' 4 2differentiated
between the effect of valid disclaimers on implied warranties and
other deceptive trade practices. These decisions appear to imply that
sellers who have conspicuously disclaimed implied warranties may
not be sued for breach of these warranties under the DTPA. How-
ever, disclaimers, even those which comply with section 2.316, cannot
operate to void other DTPA claims. Although there has been con-
siderable disagreement among the Texas appellate courts regarding
the application of the "no waiver" provision to warranty disclaimers,
the most recent decisions in Singleton and Davis appear to somewhat
harmonize the conflict.

III. A POSSIBLE RECONCILIATION OF SECTION 2.316 AND THE "No
WAIVER" PROVISION OF THE DTPA

As the previous discussion establishes, the conflict between the
"no waiver" provision and section 2.316 of the Texas UCC has been
the subject of much disagreement among the Texas appellate courts.
When faced with this conflict, future courts should exercise caution
before blindly relying on Robichaux as precedent, as Robichaux was
not a case in which DTPA liability or application of the "no waiver"
provision was expressly addressed.

At least a partial resolution of the problem has developed
through the recent decisions in Singleton 4' and Davis.) These two

139. Id. The McCrea decision held that a waiver of warranties waives a DTPA cause of
action to sue for breach of warranty under the DTPA, not false representation. 685 S.W.2d
at 758-59.

140. 709 S.W.2d at 789-90.
141. Singleton v. LaCoure, 712 S.W.2d 757 (Tex. App.-Houston 114th Dist.] 1986, writ

ref'd n.r.e.).
142. Reliance Universal, Inc. v. Sparks Indus. Servs., Inc., 688 S.W.2d 890, 892 (Tex.

App.-Beaumont 1985, writ ref'd n.r.e.).
143. 712 S.W.2d 757 (Tex. App.-Houston (14th Dist.] 1986, writ ref'd n.r.e.).
144. 709 S.W.2d 785 (Tex. App.-Fort Worth 1986, no writ).
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decisions appear to make a distinction between breach of implied
warranty actions and other deceptive trade practice cases.

A literal reading of section 17.42 would result in the conclusion
that the "no waiver" provision does not affect section 2.316 of the
Texas UCC.'45 The language of the "no waiver" provision states that
a consumer cannot waive any provision of this subchapter.146 Clearly,
section 2.316 is not a "provision of this subchapter," and, therefore,
the "no waiver" provision does not apply to section 2.316. 47 Based
on this reading, a seller may validly limit the warranties and remedies
available to a consumer in a sales agreement. If this is true, what
possible causes of action, if any, does a consumer have when faced
with a consumer loss?

A. Breach of Implied Warranties

A consumer may bring an action under section 17.50(a)(2) for
breach of implied warranties.' 8 However, section 17.50 only provides
a remedy for breach of warranty which has already been created; it
does not create any warranties.' 49 Under the Singleton approach,
implied warranties can be validly disclaimed pursuant to section
2.316.150 It logically follows that if the requirements of section 2.316
are met, no warranty ever arises. -

5 Therefore, if no warranty ever
exists, then there simply cannot be a breach of warranty or a cause
for relief. 152

145. See Singleton, 712 S.W.2d at 760.
146. TEX. Bus. & CoM. CODE ANN. § 17.42 (Vernon Pamph. Supp. 1986) (emphasis added).
147. See Singleton, 712 S.W.2d at 760; see also Comment, 26 BAYLOR L. REV. 440 (1974)

[hereinafter Comment].
Additional support for the proposition that Section 17.42 does not apply to Section
2.316 may be derived from Section 17.46 (19) of the Act which states: ". . . provided

however, that nothing in this subchapter shall be construed to expand the implied
warranty of merchantability as defined in Sections 2.314 through 2.318 of the
Business and Commercial Code to involve obligations in excess of those which are
appropriate to the goods."

Id. at 447.
148. TEX. Bus. & Com. CODE ANN. § 17.50(a)(2) (Vernon Pamph. Supp. 1986).
149. Singleton, 712 S.W.2d at 760; see, e.g., La Sara Grain Co. v. First Nat'l Bank, 673

S.W.2d 558, on remand, 676 S.W.2d 183 (Tex. 1984).

150. 712 S.W.2d at 760.
151. Id.
152. Id.; see also Comment, supra note 147, at 446 (existence of a warranty prerequisite

to cause of action for breach).
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It might be suggested that to allow the "no waiver" provision
to nullify a breach of implied warranties under the DTPA only
emasculates the DTPA and serves to encourage deceptive trade
practices."' On the other hand,

[ilt can be argued that to prohibit a merchant from limiting his
liability by complying with section 2.316 of the Code will, in at
least some cases, necessarily produce obligations in excess of those
which are appropriate to the goods. For example, if a seed supplier
were not allowed to limit his liability by complying with section
2.316, he could become liable for the failure of a farmer's entire
crop should the seed fail to germinate. Since it cannot be deter-
mined in advance whether or not seed will germinate, this would
seem to produce an obligation in excess of those appropriate to
goods similar to seed.'54

In reality, it is not a deceptive trade practice for consumers to
waive the implied warranties as long as the disclaimer is conspicuous;
but, if the disclaimer does not comply with section 2.316, then the
''no waiver" provision will protect a consumer's right to sue for
breach of implied warranties under section 17.50(a)(2) of the DTPA.'5
This approach allows the parties to fashion their own contractual
agreement as well as insures that consumers' interests are protected.

B. Breach of Express Warranty and Other DTPA Claims

The application of the "no waiver" provision may be different
if the seller makes some type of affirmative representation or express
warranty regarding the quality of the product. As in the case of
implied warranties, the "no waiver" provision will not nullify a
disclaimer which complies with section 2.316. 56 A consumer may,
therefore, waive his right to bring a breach of express warranty action
under section 17.50(a)(2) of the DTPA if the disclaimer was valid.
However, section 17.46(b) of the DTPA, which enumerates per se
violations, may allow a separate DTPA cause of action.' 57 If an
action can be brought under section 17.46(b), then the reasonable
interpretation of prior cases suggests that the "no waiver" provision

153. See, e.g., Hycel, Inc. v. Wittstruck, 690 S.W.2d 914, 922 (Tex. App.-Waco 1985,
writ dism'd).

154. Comment, supra note 147, at 447.
155. Id. at 446.
156. Id.
157. TEX. Bus. & CoM. COoE ANN. § 17.46(b) (Vernon Pamph. Supp. 1986).
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will not allow the consumer to waive his claim regardless of the
presence of a conspicuous disclaimer. 58

Section 17.46(b) specifically prohibits twenty-three acts and prac-
tices which are considered per se violations of the DTPA.'5 9 "If any
of those listed acts or practices is found factually to have happened,
it is by law an unlawful deceptive trade practice because section
17.46(b) makes it unlawful."'6 A broad interpretation of what con-
stitutes a violation under section 17.46(b) is both necessary and
proper. 6' Furthermore, a violation of section 17.46(b) may be proven
without an express falsehood because the DTPA prohibits implied as
well as express misrepresentations.' 62 An affirmative representation
made by the seller to the consumer regarding the quality of the goods
can, therefore, result in a cause of action under section 17.46(b) if
the representation was incorrect.' 61

Consider, for example, the representation made by the salesman
to Cathy Consumer in the hypothetical situation discussed earlier."'"
The salesman affirmatively represented to Cathy that "our mechanics
have just examined the car from top to bottom and there's absolutely
nothing wrong with this little beauty." Since this statement was
incorrect, Cathy might base her DTPA cause of action on one of
the per se violations in 17.46(b), regardless of the disclaimer in the
sales agreement. Cathy might allege a violation of section 17.46(b)(5)
which states, in pertinent part, that it is a deceptive act or practice

158. Davis, 709 S.W.2d at 789-90.
159. TEX. Bus. & COM. CODE ANN. § 17.46 (Vernon Pamph. Supp. 1986).

160. Spradling v. Williams, 566 S.W.2d 561, 563 (Tex. 1978); Prairie Cattle Co. v. Fletcher,
610 S.W.2d 849, 853 (Tex. Civ. App.-Amarillo 1980 writ dism'd).

161. Pennington v. Singleton, 606 S.W.2d 682 (Tex. 1980). In Pennington the supreme
court held that a broad interpretation of section 17.46(b) is necessary and proper. The court
stated that

[slome overlap may occur as a result of broadly interpreting the listed violations in
§ 17.46(b). A broad interpretation is warranted, however, due to human inventiveness
in engaging in deceptive or misleading conduct. The legislature did not intend its
express purpose of protecting consumers from false trade practices to be circumvented
by those who would seek out loopholes in the Act's provisions.

Id. at 688.
162. Id. at 687-88.
163. Id. at 687. The Pennington court held that "[rlegardless of the reason, when a good

does not have the characteristics it is represented to have, or perform as represented, the
injury to the consumer is the same. There is no justification for excluding some misrepresen-
tations and including others on the basis of the reason for their falsity." Id.

164. See supra text accompanying notes 23-26.
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to "represent that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits or quantities [sic] which
they do not have .... ",,65 It is likely that the salesman's represen-
tation to Cathy about the car's qualities would be considered a
violation of section 17.46(b)(5). Furthermore, this type of per se
violation would not be nullified by the disclaimer in the sales agree-
ment because, pursuant to section 17.42, such a waiver by the
consumer would be void and unenforceable.

The Davis decision apparently followed the same type of rea-
soning when it held that the consumer's false representations claim
under the DTPA was not voided by the warranty disclaimer.'" The
Davis reasoning insures that the DTPA's primary purpose of pro-
tecting the consumer is not defeated by disclaimers where a merchant
incorrectly represents his product. 67

The distinction drawn between a waiver of implied warranties
and other DTPA actions in Reliance, 68 Singleton,' 69 and Davis'7 is
the closest any Texas courts have come to harmonizing section 2.316
and the "no waiver" provision. Therefore, further reconciliation of
the two provisions may only come from the Texas legislature. When
considering possible amendments, the Texas legislature might consider
the consumer protection acts of other states, such as California, that
have similar "no waiver" provisions yet avoid the type of conflict
Texas courts have faced.

California's Consumer Protection Act contains a "no waiver"
provision which is virtually identical to the "no waiver" provision
of the Texas DTPA.' 7' However, California's Act has avoided the
conflict which exists between the DTPA and the Texas UCC by

165. TEX. Bus. & COM. CODE ANN. § 17.46(b)(5) (Vernon Pamph. Supp. 1986).
166. 709 S.W.2d at 789-90.
167. A similar result was reached in Reliance Universal, Inc. v. Sparks Indus. Servs., Inc.,

688 S.W.2d 890 (Tex. App.-Beaumont 1985, writ ref'd n.r.e.). The court felt that the situation
was distinguished from others because the jury found that the defendant had misrepresented
the quality of the goods in violation of section 17.46 of the DTPA. Id. at 892. Moreover,
the Reliance court held that the merchant could not urge the contractual limitation provision
as a defense to a section 17.46 DTPA misrepresentation cause of action. 688 S.W.2d at 892-
93.

168. 688 S.W.2d 890 (Tex. App.-Beaumont 1985, writ ref'd n.r.e.).
169. 712 S.W.2d 757 (Tex. App.-Houston [14th Dist.] 1986, writ ref'd n.r.e.).
170. 709 S.W.2d 785 (Tex. App.-Fort Worth 1986, no writ).
171. CAL. Civ. CODE ANN. § 1751 (West 1985). California's "no waiver" provision reads

as follows: "[a]ny waiver by a consumer of the provisions of this title is contrary to public
policy and shall be unenforceable and void." Id.
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including provisions which carefully define to what extent the right
to exclude or modify warranties under its commercial code is affected
by such "no waiver" provisions. California's Act provides that when
its commercial code conflicts with the rights guaranteed to consumers
under its Consumer Protection Act, the provisions of the Consumer
Protection Act will prevail.'

California has also avoided many of the problems facing the
Texas courts by patterning two provisions of its Act after section
2.316 of its commercial code, which allows sellers to disclaim war-
ranties. Two provisions of California's Act provide that any sale
made on an "as is" or "with all faults" basis will operate as a
waiver by the buyer of implied warranties of merchantability and
fitness.' If the Texas DTPA were amended to include similar
provisions setting out to what extent warranties may be excluded or
modified, the conflict between the "no waiver" provision of the
DTPA and section 2.316 of the Texas UCC might be partially
resolved.' 74 Possible amendments to the Texas DTPA could cure
many of the inconsistencies between the two provisions. Moreover,
such amendments would allow for the promotion and support of
consumers' rights and interests in both the Texas UCC and the
DTPA. 1

75

IV. CONCLUSION

As the one-sided concept of caveat emptor faded, the promotion
of consumers' interests flourished. Consistent with the changing
attitudes in the country, Texas legislators realized that consumers

172. Id. § 1790.3. Section 1790.3 states that: "[tihe provisions of this chapter shall not
affect the rights and obligations of parties determined by reference to the Commercial Code
except that, where the provisions of the Commercial Code conflict with the rights guaranteed
to buyers of consumer goods under the provisions of this chapter, the provisions of this
chapter shall prevail." Id.

173. Id. §§ 1791.3, 1792.5. Section 1791.3 provides that: "[als used in this chapter, a
sale 'as is' or 'with all faults' means that the manufacturer, distributor, and retailer disclaim
all implied warranties that would otherwise attach to the sale of consumer goods under the
provisions of this chapter." Section 1792.5 provides that: "[elvery sale of goods that are
governed by the provisions of this chapter, on an 'as is' or 'with all faults' basis, made in
compliance with the provisions of this chapter, shall constitute a waiver by the buyer of the
implied warranty of merchantability and, where applicable, of the implied warranty of fitness."
Id.

174. See Comment, supra note 147, at 448.
175. Id. at 447-48.
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needed protection if they were to bargain with merchants on an equal
footing. Consequently, legislation such as section 2.316 of the Texas
UCC and section 17.42, the "no waiver" provision of the DTPA,
were enacted to protect consumers' interests and rights. Although
both pieces of legislation were designed to aid consumers, a conflict
between the two sections has developed.

Several Texas appellate courts have determined that contractual
limitations which complied with section 2.316 waived a consumer's
right to allege a cause of action based on a breach of the contract
or the DTPA.'76 In contrast, other Texas appellate courts have held
that because the "no waiver" provision of the DTPA prevailed over
section 2.316 disclaimers, a consumer was not barred from alleging
a separate DTPA claim.' 77 Thus, even if the buyer was made aware
of a valid disclaimer, a consumer could file a DTPA claim under
section 17.46(b) if the merchant violated any provision therein.',,

At this time, the Texas appellate courts have only been able to
partially reconcile section 2.316 and the "no waiver" provision by
drawing a distinction between breach of implied warranty claims and
other DTPA actions. Unfortunately, complete harmonization of the
two sections might be impossible without future legislative action.
Regardless of the method utilized, future attempts to resolve this
conflict should proceed in light of the DTPA's goal of protecting
consumers from unscrupulous merchants, thereby furthering the ex-
press purpose of both section 2.316 and the "no waiver" provision.

by Amy S. Harris

176. See, e.g., Eppler, Guerin & Turner v. Purolator Armored, Inc., 701 S.W.2d 293, 296
(Tex. App.-Dallas 1985, no writ).

177. See, e.g., Martin v. Lou Poliquin Enters., Inc., 696 S.W.2d 180, 186 (Tex. App.-
Houston [14th Dist.] 1985, writ rel'd n.r.e.).

178. See, e.g., Metro Ford Truck Sales, Inc. v. Davis, 709 S.W.2d 785, 789-90 (Tex.
App.-Fort Worth 1986, no writ); Reliance Universal, Inc. v. Sparks Indus. Servs., Inc., 688
S.W.2d 890, 892-93 (Tex. App.-Beaumont 1985, writ ref'd n.r.e.).

[Vol. 18:211


