
WATER RIGHTS FOR TEXAS ESTUARIES

by Ronald A. Kaiser* and Sharon Kelly**

Estuaries, representing the transition zone between freshwater
and marine ecosystems, are among our most productive natural
systems. Nationally, there are ninety-two estuaries. More than half
are located along the Gulf of Mexico and the southeast Atlantic
coast.' In addition to having inherent environmental and aesthetic
values; estuaries are gaining important recognition for their economic
resources and values. These coastal areas are resources of major
economic importance as (1) navigation networks for port develop-
ment, (2) basins for biochemical treatment of wastes, (3) sources of
cooling water, (4) resource bases of minerals and seafoods, and (5)
nursery grounds for fin and shellfish. As with many resources capable
of supporting a multiple mix of products, estuaries are becoming the
caldron of competing user conflicts. 2

At first glance, river flow may seem unrelated to the ecological
and economic integrity of saltwater bays and estuaries. A closer
examination, however, reveals otherwise and underscores an impor-
tant issue in water use and allocation. Coastal rivers and reservoirs
provide tremendous amounts of freshwater which eventually flow
into bays and estuaries. This freshwater is essential to estuarine
integrity, and the balancing of estuarine freshwater inflow needs
against upstream diversions of water for agricultural, industrial, and
municipal uses is a problem of increasing significance. The conflict
may be characterized as a battle between farmers and fishermen, but
it is more fundamental than that categorization implies. It involves

Preparation of this paper was supported by a grant from the Texas A&M University Sea
Grant Program.

* Associate Professor, Texas A&M University Institute of Renewable Natural Resources;

B.S., Michigan State University; J.D., Thomas M. Cooley School of Law.
** Research Associate, Texas A&M University Institute of Renewable Natural Resources;

M.A.; currently attending University of Virginia School of Law.
I. NAT'L OCEANIC & ATMOSPHERIC ADMIN., U.S. DEP'T OF COMMERCE, NAT'L ESTUARINE

INVENTORY 2 (1985).

2. Environmental impact statements prepared for Estuarine Sanctuary Grant Awards
readily demonstrate the variety of users and uses of estuaries. See, e.g., NAT'L OCEANIC &
ATMOSPHERIC ADMIN., U.S. DEP'T OF COMMERCE, FINAL ENVIRONMENTAL IMPACT STATEMENT:

HUDSON RIVER ESTUARINE SANCTUARY (1982).
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basic questions regarding water allocation to support a multiple
product mix of goods.

This article examines the legal mechanisms that exist in Texas
to allocate freshwater for estuarine inflows. Texas' experience with
inflow protection raises policy and legal issues important to other
coastal states-namely, what legal mechanisms are available under
appropriate water law to protect freshwater inflows.

I. TEXAS ESTUARINE SYSTEM

An estuary is most commonly defined as a semi-enclosed coastal
body of water having a free connection with the open sea and within
which seawater is measurably diluted with freshwater from land
drainage.' The rate and volume of freshwater inflow is a critical
determinant of an estuary's physical, geological, chemical and bio-
logical characteristics. Such inflows flush marsh wetlands, transport
nutrients from marshes into estuaries, remove pollutants, parasites
and bacteria, and regulate estuarine salinity. 4 Inflow rates are affected
by (1) precipitation, (2) reservoir development, (3) upstream water
diversions, and (4) landform changes within the estuarine drainage
area. Significant changes in any one of these can reduce freshwater
inflows.'

A. Economic Considerations

Texas has seven major estuarine areas located along 400 miles
of its coastline; freshwater inflows from these estuarine drainage
basins have averaged 29.7 million acre-feet per year accounting for
80 percent of the freshwater entering Texas bays.6 These estuaries
are major economic resources for Texas with economic values at a
billion dollar level in categories including mineral production, shrimp-
ing, fishing, recreation, and tourism.7

3. FISH & WILDLIFE SERVICE, U.S. DEP'T OF THE INTERIOR, 1 NAT'L ESTUARY STUDY 8,

9 (1970).
4. See, e.g., Benson, The Issue of Freshwater Inflow to Estuaries, PROCEEDINGS OF THE

SECOND SYMPOSIUM ON COASTAL & OCEAN MANAGEMENT 1147, 1148 (1980); Flint, Long-Term
Estuarine Viability and Associated Biological Response, 8 ESTUARIEs 158 (1985).

5. See TEXAS DEP'T OF WATER RESOURCES, THE INFLUENCE OF FRESHWATER INFLOWS

UPON THE MAJOR BAYS & ESTUARIES OF THE TExAS GULF COAST-EXEcUTVE SuMMARY 45-50
(1982) [hereinafter EXECUTIVE SUMMARY].

6. Id. app. at VI-9 (one acre-foot of water is an amount that will cover one acre of
land to a depth of one foot and is equivalent to 325,851 gallons).

7. Id. app. at VI-16 (In 1976, estuaries supplied over $3.2 billion of minerals.).
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Texas fishing and shrimping industries, as well as sport fishing,
depend on the estuaries to provide a proper habitat for fish propa-
gation and development. Many species of fish spend their entire lives
in the estuaries, while other species inhabit these areas during their
juvenile stages. Some 97 percent of all fish and shellfish harvested
along the Texas coast depend on estuaries at one or more stages of
their life cycles.8

These fish, and the goods and services associated with them, are
important economic resources for Texas. In 1984, for example,
commercial catches were valued at more than $190 million 9 with an
estimated economic impact of almost $490 million per year. 10 Marine
sport fishermen make an even greater contribution. In 1980, they
spent more than $279 million in Texas on fishing trips and major
equipment items," for a total impact on the state economy estimated
at $902 million.' 2 The total impact on the economy from sport and
commercial fishing thus exceeds $1.3 billion dollars.

B. Upstream Water Demands

Estuarine productivity is threatened by a prolonged alteration in
freshwater inflows caused by upstream diversions of water to satisfy
Texas' agricultural and municipal thirst for water. Texas water usage
has increased from three million acre-feet of water in 1930 to eighteen
million acre-feet in 1980.13 Concomitant with this increase in upstream
water use is the reduction in freshwater inflows. Professor Clark
Hubbs of the University of Texas estimates that freshwater inflow
has declined one percent per year since 1945, with a corresponding
decline in estuarine productivity. 4

By the year 2000, agricultural, municipal and industrial water
needs are projected to increase to twenty-six million acre-feet an-
nually. 15 State water planners have suggested the development of

8. Id. app. at VI-10.
9. U.S. DEP'T OF COMMERCE, FISHERIES OF THE UNITED STATES 1984, at 4 (1985).

10. Curtsinger, Water, 18(2) TEXAS SHORES 21 (Summer 1985) [hereinafter Curtsinger].
11. U.S. DEP'T OF COMMERCE, MARINE RECREATIONAL FISHERY STATISTICS SURVEY, AT-

LANTic & GULF COASTS, 1983-1984 (1985).
12. Curtsinger, supra note 10, at 21.
13. TEXAS DEP'T OF WATER RESOURCES, WATER FOR TEXAS 24 (1984) [hereinafter WATER

FOR TEXAS].
14. Morrison & Dollahite, The Public Trust Doctrine: Insuring the Needs of Texas Bays

and Estuaries, 37 BAYLOR L. REv. 365, 369 (1985) [hereinafter Morrison & Dollahite].
15. See WATER FOR TEXAS, supra note 13.
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additional reservoirs to meet this need, and in 1985, Texas voters
authorized a bonding program of $1.2 billion which included new
reservoir development.

6

Development of additional reservoirs can modify estuarine in-
tegrity by directly affecting the availability and timing of freshwater
inflows, particularly during periods of drought. 7 This situation ex-
isted in the Lavaca-Tres Palacios Estuary during the summer of 1984.
A drought, combined with the diversion of water at the Lake Texana
Reservoir, diminished two sources of freshwater-rainfall and in-
flows. An emergency release of 10,000 acre-feet of water from the
Lake Texana Dam was ordered by the Texas Department of Water
Resources to balance salinity in an effort to keep Lavaca Bay
organisms at subsaline levels.' 8

C. Threats from Texas' Water Laws

The threat to estuarine productivity from upstream diversion of
freshwater inflows is compounded by the Texas water rights system.
Since water in Texas is allocated by a system of property rights,
water for estuarine protection is based on that system. Texas rec-
ognizes both the riparian and appropriation water law doctrines but
has incorporated riparian rights into the appropriation system. 19 The
analysis of Professor Corwin Johnson more than a decade ago
regarding riparian rights to protect estuarine freshwater inflows is
still applicable. 2° He concluded:

Riparian rights would seem for two reasons to be of little or no
significance in the assurance of proper fresh water inflows to
estuaries. First, since riparian rights are incidents of ownership of
land abutting watercourses and are generally limited to uses ben-
efiting such land, riparians would have no legal standing, and
probably no incentive, to seek judicial protection of all interests
in salinity balance in an entire estuary. Second, since each riparian

16. Reservoir needs are documented in WATER FOR TEXAs, supra note 13; see also 6 TEXAS

HumAIsr 18, 20 (July-Aug. 1984). The reservoir bonding program was part of a $1.2 billion
water package approved by the Texas legislature and voters in 1985.

17. See ExEcuTrVE SumMARY, supra note 5, at 49.
18. Curtsinger, supra note 10, at 20.
19. Act of Apr. 13, 1967, ch. 45, 1967 Tex. Gen. Laws 86.
20. Johnson, Legal Assurances of Adequate Flows of Fresh Water into Texas Bays and

Estuaries to Maintain Proper Salinity Levels, 10 Hous. L. REv. 598 (1973) [hereinafter
Johnson].
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is generally entitled only to a reasonable share of water in relation
to the needs of other riparians, riparian rights could not provide
assurance of entitlement of sufficient water to meet estuarine
needs.

2'
Increasing recognition of water rights for estuarine protection in

Texas has focused on the appropriative water rights system and on
the public trust doctrine. The appropriative system provides limited
protection for freshwater inflow requirements" and the public trust
doctrine is a nascent legal tool that may further complicate the inflow
problem. 23 The nature and application of these two approaches will
be examined in the remaining sections of this paper.

II. INFLOW RIGHTS UNDER THE APPROPRIATIVE SYSTEM

Texas' water law is a reflection of the political and social history
of the state. Vestiges of Spanish, Mexican and English common law
linger in the state's appropriative water system. The earliest non-
Indian settlers in Texas were the Spaniards, who built community
ditches to provide the missions and civil settlements with water. 24

Later settlers from the eastern United States brought with them the
English common law doctrine of riparian rights, 25 and the Republic
of Texas adopted English common law in 1840.26 However, riparian
water rights based on land ownership were unsuited to the dry,
western parts of the state; the appropriation system in Texas was
first authorized for the dry parts of the state in 1889.27 It was adopted
for the entire state in 1913,2 although existing riparian rights were
retained.

21. Id. at 605.
22. The doctrine provides limited protections for minimum stream flows. See Johnson,

Public Trust Protection for Stream Flows and Lake Levels, 14 U.C.D. L. REv. 233, 233 n.2
(1980).

23. Morrison & Dollahite, supra note 14, at 371; see also Weaver, The Public Trust
Doctrine and Texas Water Rights Administration: Common Law Protection for Texas' Bays

and Estuaries?, 15(2) STATE BAR OF TEx. ENVTL. L.J. 1 (1985) [hereinafter Weaver].
24. 3 W. HUTCHINS, WATER RiGrs LAWS IN THE -NINETEEN WESTERN STATES 503 (1977)

[hereinafter HUTCHINS].
25. Id.
26. See TEx. REv. Crv. STAT. ANN. art. 1 (Vernon 1969).
27. See Law of Mar. 19, 1889, ch. 88, § 1, 1889 Tex. Gen. Laws 100, 9 H. GAMNML,

LAWS OF TEXAS 1128 (1889).
28. Law of Apr. 9, 1913, ch. 171, 1913 Tex. Gen. Laws 358.
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The Water Rights Adjudication Act of 196729 required riparians,
for the first time, to register their rights and limit their claims to the
maximum amount put to beneficial use in any year between 1963
and 1967.30 This limitation was upheld by the state supreme court.3'
As a result, riparian rights have been absorbed into the appropriative
system, with priorities based on the dates of the original land grants.
Full riparian rights, including the right to irrigate, apply only to
lands which (1) were originally granted by the Republic or State of
Texas between 1840 and 1895, and (2) have retained their riparian
classification since the original grant was issued.3 2 The adjudication
process, which followed the 1967 act, allocated Texas surface water
on the basis of all known water rights claims.33 That process is now
basically complete and the state of Texas theoretically has a unified
system of water rights.14

A. Water Rights Administration

A permit from the Texas Water Commission is required to
appropriate state water or to construct works for taking, storing or
diverting water.35 Applicants for permits must specify the source of
water supply, the purpose of use and amount of water required, the
location and construction schedule of proposed facilities, a descrip-
tion of the land to be irrigated if the permit is for irrigation, and
details of times of use if the application is for a seasonal or temporary
permit. A map or plat must accompany the application, and a filing
fee must be paid unless the applicant is exempt. The commission
may ask for additional information, including details of water con-
servation measures. Permit amendments are required to change the
place or purpose of use, point of diversion, rate of diversion or

29. TEx. WATER CODE ANN. §§ 11.301-11.341 (Vernon Supp. 1987) (current codification
of this Act).

30. Riparians were not required to file claims for water used for domestic and livestock
purposes. Id. § 11.303(l).

31. In re Adjudication of Water Rights, 642 S.W.2d 438 (Tex. 1982).
32. Id. at 442.
33. TEx. WATER CODE ANN. §§ 11.304-11.324 (Vernon Pamph. Supp. 1987) (describing

adjudication process).
34. See HuTrcmNs, supra note 24, at 513.
35. TEx. WATER CODE ANN. § 11.121 (Vernon Pamph. Supp. 1987). Permits are not

required for impoundments which do not exceed 200 acre-feet where the water is used for
domestic and livestock purposes. Id. § 11.142.
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acreage to be irrigated, or to make other alterations in permit
conditions.

3 6

Unless a permit is denied during a preliminary examination,3 7

notifications of the proposal are sent to persons who, in the judgment
of the commission, may be affected by the application. These nat-
urally include all other claimants and appropriators from the same
source of supply.38 If a public hearing is requested, the commission
may receive evidence and hear arguments in support of or in oppo-
sition to the application. Anyone can object to the issuance of the
permit, either in person, through an attorney, or in an affidavit.3 9

After notice and hearing, the commission may grant a permit only
if:

(1) unappropriated water is available in the source of supply;
(2) the water will be applied to a beneficial use;
(3) the proposed appropriation does not impair existing rights;
(4) the proposed appropriation is not detrimental to the public
welfare; and
(5) the application includes evidence that reasonable diligence will
be used to avoid waste and to achieve water conservation as
defined in the state code. 4°

Ordinary permits are granted without time restrictions. The
priority of the water right depends on the date the application was
filed, 41 and the right is perfected once the water has been used for
the beneficial purpose stated in the permit.4 2 Only the amount of
water put to beneficial use is considered appropriated. 43

A permit is subject to cancellation after due notice and hearing
if required construction work is not carried out diligently and con-
tinuously,44 the right granted has been willfully abandoned for three
successive years, 45 or the appropriated water has not been put to
beneficial use for a ten-year period. 46 If part of an appropriation has

36. Id. §§ 11.122-11.128 (Vernon Pamph. Supp. 1987).
37. Id. § 11.131(a).
38. Id. § 11.132(a), (d)(2).
39. Id. § 11.133.
40. Id. § 11.134.
41. Id. § 11.141.
42. Id. § 11.026.
43. Id. § 11.025.
44. Id. § 11.146.
45. Id. § 11.030.
46. Id. § 11.173.
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not been used beneficially for ten years, that part of the permit can
be cancelled.

47

B. Potential Appropriative Protections

1. Direct Appropriation

Possibly the easiest means of ensuring freshwater inflows into
estuaries is to appropriate surface water for that purpose. The
advantage of direct appropriation over many other strategies is that
it fits into the existing state regulatory regime, providing other
appropriators with the normal rights and safeguards of the statutory
scheme.4 The major disadvantage of this approach is that many of
the state's rivers are already fully appropriated.4 9 Even if a state
agency could acquire appropriative water rights for freshwater in-
flows, these would obviously be very junior rights. In times of
drought, when inflows would be especially important, there might
be little if any water available to satisfy the state appropriation after
all senior appropriators had taken their allocations. A water right
for freshwater inflows would also be subject to the right of munic-
ipalities to take over the appropriation without paying for the water.50

Even junior water rights, however, give their holders the right to
contest any proposed new or amended permits which might adversely
affect their interests." An appropriation for freshwater inflows would
therefore give the agency holding it at least some input into future
water allocation decisions.

In addition to overappropriation, there may be other difficulties
in allocating water for inflow protection. The elements of a valid

47. Id. § 11.178.
48. Draper, Appropriation by the State of Minimum Flows in New Mexico Streams, 15

NAT. REsouRcEs J. 809, 813 (1975).
49. There is insufficient surface water available for new water development projects in

the Rio Grande basin and parts of the Nueces, San Antonio, Guadalupe, Red, Trinity and
Cypress basins. There is generally sufficient water for some reservoir projects but insufficient
water for perpetual diversion permits in most of the Nueces, Lavaca, Colorado and Brazos
basins and parts of the San Jacinto, Trinity, Red, Neches and Neches-Trinity basins. Other
basins generally have sufficient water availability to justify issuance of perpetual permits for
direct diversion and new reservoir projects. Robbins, TWC Discusses Cancellation Program,
TEXAS WATER, Winter 1985/1986, at 3, 4.

50. TEXAS WATER CODE ANN. § 11.028 (Vernon Pamph. Supp. 1987).
51. Id. §§ 11.132-11.133.
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appropriation are traditionally assumed to be (1) notice of intent to
appropriate, (2) an actual diversion, and (3) application of the water
to a beneficial use.12 Appropriations for instream use may not meet
the second and third requirements.

Historically, a diversion provided evidence of intention to ap-
propriate and proof -that the appropriated water had been reduced
to possession. The actual diversion requirement no longer serves any
function that cannot be served by statutory procedures or other water
law doctrines; however, this anachronistic requirement has prevented
instream appropriations in some states. California courts have ruled
that water cannot be appropriated without some form of diversion
or physical control over the water. 3 The Idaho Supreme Court upheld
an instream appropriation which was specifically authorized by the
legislature, but said that state law generally contemplates an actual
diversion for appropriation.14 The Colorado legislature, after a court
ruling which held that a diversion was necessary in order to appro-
priate water, 5 authorized the Water Conservation Board to appro-
priate waters required to preserve natural environments 6 and redefined
appropriation as "the application of a specified portion of the waters
of the state to a beneficial use. ' ' 57 By focusing on the application of
water rather than its removal from the stream, the legislature em-
phasized that diversion was not a requirement for appropriation.

In Texas, the actual diversion requirement has not yet been
conclusively resolved, and the existing statutes are ambiguous re-
garding diversion. The water code specifies that once a right to use
water has been acquired, "it may be taken or diverted from its
natural channel." 58 The use of the word "may" seems to imply that
a diversion is permitted rather than required. A water right is defined

52. Tarlock, Appropriation for Instream Flow Maintenance: A Progress Report on "New"
Public Western Water Rights, 1978 UTAH L. REV. 211, 220 [hereinafter Tarlock].

53. California Trout, Inc. v. State Water Resources Control Bd., 90 Cal. App. 3d 816,
153 Cal. Rptr. 672 (1979); Fullerton v. State Water Resources Control Bd., 90 Cal. App. 3d
590, 153 Cal. Rptr. 518 (1979).

54. State Dep't of Parks v. Idaho Dep't of Water Admin., 96 Idaho 440, -, 530 P.2d
924, 929 (1974).

55. Colorado River Water Conservation Dist. v. Rocky Mountain Power Co., 158 Colo.
331, -, 406 P.2d 798, 800 (1965).

56. CoLo. REV. STAT. § 37-92-102(3) (Supp. 1986).
57. Id. § 37-92-103(3).
58. TEx. WATER CODE ANN. § 11.022 (Vernon Pamph. Supp. 1987).
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as a right to "impound, divert, or use state water," 5 9 which implies
that use is possible without diversion. A similar differentiation is
made in the water code section concerning purposes for which water
may be "appropriated, stored, or diverted." '6 Part (b) of this section,
which originally read, "State water may also be stored or diverted
for any other beneficial use," was amended to read "appropriated,
stored or diverted" to bring it into agreement with part (a).61 This
change adds to the impression that appropriation is possible without
diversion. However, it might also be possible to interpret the words
"use" and "appropriated" as applying to water which is already in
storage.

Texas Water Commission rules dealing with appropriations in-
dicate that diversion or storage is required. They specify four types
of water rights permits: direct diversion, diversion from reservoir,
on-channel reservoir, and off-channel reservoir. 62 Appropriations for
instream uses do not fit into any of these categories. Applications
"shall state the location of point(s) of diversion and, if applicable"
the location of dams or reservoirs. 63 "If applicable" refers only to
dams and reservoirs, not the actual diversion. Permits for dams and
reservoirs on water courses can authorize the appropriation of state
water to fill a reservoir, divert and use water, or "use water in
place." 64 Finally, the commission's definition of recreational use
refers only to the use of water "impounded in or diverted or released
from a reservoir or watercourse. ' 65 No mention is made of recrea-
tional uses which do not require storage or diversion.

If the water commission or a Texas court determined that a
diversion was not required to appropriate water for freshwater in-
flows, it is unlikely that the application would then be rejected on
the grounds that the stated purpose did not constitute a beneficial
use. Recreation, pleasure and game preserves are listed as purposes
for which state water can be appropriated,66 and it is the declared
public policy of the state to maintain a "proper ecological environ-

59. Id. § 11.002(5).
60. Id. § 11.023.
61. Act of Apr. 21, 1977, ch. 116, § 1, 1977 Tex. Gen. Laws 249.
62. Texas Water Dev. Bd., 31 TEx. As ,aN. CODE §§ 303.11-303.14 (Hart 1986).
63. Id. § 303.27.
64. Id. § 303.14 (in-place use applies only to stored water).
65. Id. § 301.71.
66. TEx. WATER CODE ANN. § 11.023 (Vernon Pamph. Supp. 1987).

1130 [Vol. 18:1121



WATER RIGHTS FOR TEXAS ESTUARIES

ment of the bays and estuaries of Texas and the health of related
living marine resources." ' 67 In addition, a 1985 amendment to the
water code requires that part of the water in certain reservoirs be
"appropriated to the Parks and Wildlife Department for use to make
releases to bays and estuaries and for instream uses." ' 68 The amend-
ment indicates legislative acknowledgement that freshwater inflows
are a beneficial use to which water may be appropriated.

However, that a use is beneficial does not guarantee that avail-
able water will be appropriated. The water commission is obligated
to give preference to applications according to a statutory preference
list, a list which ranks all other named uses above recreation and
pleasure and does not list estuarine protection at all. 69 In addition,
the commission must give preference to applications "which will
effectuate the maximum utilization of water and are calculated to
prevent the escape of water without contribution to a beneficial
public service." 70 Although it could be argued that freshwater inflows
relate to public welfare, it might be difficult to show that they
maximize water utilization, especially in view of their low priority
on the preference list.

Appropriations for instream uses could also raise administrative
difficulties. There would be no physical way of determining that an
appropriation had been abandoned and was therefore subject to
forfeiture under the water code, 7' or that it had not been used for
ten years and was subject to administrative cancellation. 72 On the
other hand, appropriators are required to file annual reports describ-
ing their use of water over the preceding year. 73 The report from an
agency appropriating water for freshwater inflows should indicate
that the water right has not been abandoned, and might also be
acceptable as an indication that the water has been put to a beneficial
use.

Determining the amount of water being used for inflows could
also be problematic. An appropriative right is limited to the amount

67. Id. § 1.003.
68. See id. § 16.1331(a).
69. Id. § 11.024.
70. Id. § 11.123.
71. Id. § 11.030.
72. Id. §§ 11.173, 11.178.
73. Id. § 11.031.
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of water which is actually put to beneficial use.7 4 Since the amount
of water being used beneficially for estuarine protection would be
difficult to measure, it would have to be assumed that the entire
amount appropriated was being put to beneficial use. This assumption
might be acceptable provided that the initial appropriation request
was based on accurate data, calculated according to accepted stand-
ards. Of course, since the Department of Water Resources calculated
required inflow levels for each estuary in its report to the legislature v

7

it is reasonable to argue that the water commission would accept as
valid any inflow requests based on these figures.

Another difficulty is the question of who should be allowed to
appropriate water for freshwater inflows. Since the benefits from
instream uses would accrue mainly to the public, many scholars have
argued that such appropriations should be limited to public agencies.76

A conflict of interest can arise, however, if the agency authorized to
appropriate the water is the same agency which adjudicates water
rights. In Texas, the obvious agency to appropriate water for inflows
is the Parks and Wildlife Department. It is independent of the
appropriation and adjudication system, and it has the expertise
needed to act as an advocate for the environment. It has already
been authorized to receive appropriations from certain reservoirs 77

and is exempted from paying any filing, recording or use fees for
appropriations .71

2. Purchase

One of the problems discussed in connection with direct appro-
priation of water rights is that many Texas rivers are already fully
appropriated. 79 To overcome this difficulty it would be necessary for
a potential appropriator to acquire existing rights. Water rights are
subject to transfer80 and it would be possible for a state agency such

74. Id. § 11.025.
75. ExEcuTrVE Sumt Ry, supra note 5, at 23-45.
76. See, e.g., Tarlock, supra note 52, at 222-23; Comment, Statutory Recognition of

Instream Flow Preservation: A Proposed Solution for Wyoming, 17 LAND & WATER L. REV.
139, 148 (1982).

77. TEX. WATER CODE ANN. § 16.1331 (Vernon Pamph. Supp. 1987).
78. Id. § 12.112.
79. See supra note 49 and accompanying text.
80. See, e.g., Texas Co. v. Burkett, 117 Tex. 16, 24-28, 296 S.W. 273, 276-78 (1927)

(riparian may grant right of use to non-riparian land owner in absence of injury to third

1132 [Vol. 18:1121



WATER RIGHTS FOR TEXAS ESTUARIES

as the Parks and Wildlife Department to purchase water rights if the
current holders were willing to transfer them. However, the Parks
and Wildlife Department does not have any express authority to
enter into such contractual arrangements. It can "acquire, develop,
maintain, and operate wildlife management areas,"'" but these areas,
and also fish sanctuary areas, are set aside by specific legislative
acts.82 The department is also authorized to "acquire interests in real
property by purchase" in establishing scientific areas for the "pur-
poses of education, scientific research, and preservation of flora and
fauna of scientific or educational value." 3 Extending this authority
to purchasing water rights for the protection of an entire estuarine
system would require very liberal statutory interpretation.

The Texas School Land Board is responsible for the management
of the surface estate in public land and is authorized to "purchase
fee and lesser interests in land of the coastal area for the creation,
maintenance, or protection of . . .estuarine preserves . . . [and]
... public recreational areas." '8 4 The term "coastal area" includes

the bed and waters of the Gulf of Mexico within the jurisdiction of
Texas, and "coastal public land" includes state-owned submerged
land and the water overlying that land.85 The power to purchase
land, therefore, might well include the power to purchase water
rights. However, the statutory language appears to restrict authorized
purchases to areas specifically designated as preserves or recreation
areas, rather than to an estuary system as a whole.

To assure instream flows, the preferred rights to purchase would
be those with priority dates before May 17, 193 1,86 although the cost
of such rights might be prohibitive. Some possible funding sources
exist,8 7 but the legislature would have to allocate additional funding
if water rights were to be purchased.

parties); Clark v. Briscoe Irrigation Co., 200 S.W.2d 674, 679-80 (Tex. Civ. App.-Austin
1947, writ dism'd) (water rights acquired under appropriation system are transferable); City
of Corpus Christi v. McLaughlin, 147 S.W.2d 576, 578 (Tex. Civ. App.-E1 Paso 1940, writ
dism'd) (riparian and littoral rights subject to conveyance by holder of right).

81. TEX. PARKS & WILD. CODE ANN. § 81.401 (Vernon Supp. 1987).
82. Id. §§ 82.001, 82.721 (Vernon 1976 & Supp. 1987).
83. Id. § 81.502(8).
84. TEX. NAT. REs. CODE ANN. § 33.058(a) (Vernon 1978).
85. Id. § 33.004(5)-(6).
86. TEX. WATER CODE ANN. § 11.028 (Vernon Pamph. Supp. 1987).
87. E.g., TEX. PARKS & WLD. CODE ANN. §§ 11.031-11.034 (Vernon 1976) (Game, Fish,

and Water Safety Fund); id. § 11.037 (State Land and Water Conservation Fund); id. § 11.038
(Texas Parks and Wildlife operating funds).
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If a state agency intended to purchase existing rights, the purpose
of use and point of diversion described in the appropriation permit
would have to be amended before the right could be conveyed a. 8 The
"diversion point" would have to be changed to the river's mouth.
This downstream move would result in less water being available
upstream for junior appropriators if return flow from the previous
use rejoined the river system and was then used again by downstream
appropriators. Since appropriations cannot be granted if they impair
existing water rights, 9 the amount of water which could be appro-
priated for the new diverison point would have to be limited to the
consumptive part of the original permit 0 Existing appropriators
might also object to a large, seemingly permanent appropriation at
the extreme downstream end of a river system on the grounds that
it could limit the transferability, and therefore the value, of their
own rights.

Another possible contractual source of water for inflows is the
purchase of stored water for subsequent release. 9' The problems of
funding and authorization for purchase would be the same as for
the purchase of water rights. 92 Purchasing stored water would not
provide the priority of buying a senior right and would not include
the right to contest applications for new and amended permits.
However, stored water is more likely to be available, and its purchase
would not result in impairment of existing rights.

3. Eminent Domain

If suitable water rights or rights to stored water are not available
for purchase, it is conceivable that the state could use its police
power to condemn such rights. In areas of the western United States
where available water supplies are completely allocated, some cities
are exercising the power of eminent domain to reallocate water from
less preferred to municipal use. 93 In Texas, municipalities have the
power to supercede, without compensation, any water right granted

88. TEX. WATER CODE ANN. §§ 11.084, 11.122 (Vernon Pamph. Supp. 1987).
89. Id. § 11.134 (b)(3)(B).
90. See, e.g., Green v. Chafee Ditch Co., 150 Colo. 91, 371 P.2d 775 (1962).
91. TEX. WATER CODE ANN. § 11.036 (Vernon Pamph. Supp. 1987).
92. See supra notes 80-87 and accompanying text.
93. Radosevich & Sabey, Water Rights, Eminent Domain, and the Public Trust, 13 WATER

REs. BULL. 747, 750 (1977).
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after May 17, 1931, for other than domestic and municipal uses.'
Although several states have implicitly denied the use of con-

demnation to acquire instream flow, 95 Texas statutes authorize state
agencies to use condemnation as a means of acquiring water rights
for certain purposes:

All political subdivisions of the state and constitutional govern-
mental agencies exercising delegated legislative powers have the
power of eminent domain to be exercised as provided by law for
domestic, municipal, and manufacturing uses and for other pur-
poses authorized by this code, including the irrigation of land for
all requirements of agricultural employment. 96

Theoretically, then, the Parks and Wildlife Department could con-
demn water rights required to preserve freshwater inflows. Despite
the state's public policy of maintaining estuarine environments, how-
ever, it is unlikely that eminent domain would be exercised for this
purpose. The water code provides that property can be condemned
only to serve a need "superior to the use to which the property is
being devoted. '97 In a choice between uses, the case for freshwater
inflows is weakened by the low preference ranking of estuary pro-
tection. 98 The School Land Board has the power to purchase interests
in coastal land for estuarine preserves, but is specifically barred from
acquiring such interests by condemnation." The state is unlikely to
condone condemnation of water rights which are already being put
to preferred uses, and suitable water rights for less-preferred uses
probably do not exist.

If condemnation of water rights to provide inflows to estauries
were allowed, the state would have to pay the rights holders just
compensation. I°00 The infrequency of water rights sales makes it
difficult to determine what a fair market value for such rights might
be.1°1 In order to obtain a dependable water supply, the state would

94. TEX. WATER CODE ANN. § 11.028 (Vernon Pamph. Supp. 1987); see Peel, Acquisition
of Municipal Water Rights in Texas: A Conceptual and Operational Analysis, 17 TEX. TECH
L. REv. 811, 841-43 (1986).

95. Bagley, Larson & Kapaloski, Satisfying Instream Flow Needs Under Western Water
Rights, 111 J. WATER RES. PLAN & MOMT. 171, 180 (1985).

96. TEX. WATER CODE ANN. § 11.033 (Vernon Pamph. Supp. 1987).
97. Id. § 51.232 (Vernon 1972).
98. See supra notes 69-70 and accompanying text.
99. TEX. NAT. RES. CODE ANN. § 33.058(b) (Vernon 1978).

100. See TEX. WATER CODE ANN. § 11.035(b) (Vernon Pamph. Supp. 1987).
101. Johnson, Condemnation of Water Rights, 46 TEXAS L. REv. 1054, 1095 (1968).
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want to condemn the most senior rights available, which would also
be the most costly. Funding would have to be provided in the same
way as for the purchase of rights. 102

4. Permit Constraints

In considering applications for appropriations, the commission
is required to assess the effects, if any, of the issuance of the permit
on bays and estuaries, existing instream uses, water quality, and fish
and wildlife habitats. 10 3 For permits issued within two hundred river
miles of the coast, the commission must include in the permit, "to
the extent practicable when considering all public interests," condi-
tions considered necessary to maintain beneficial inflows to any
affected estuary system. 1°4 In determining what, if any, conditions
should be imposed, the commission is directed to consider the fol-
lowing:

(1) the need for inflows, based on any available information;
(2) the ecology and productivity of the estuary system;
(3) the expected effects on the public welfare of not including
conditions;
(4) the amount and use of water requested and the needs of those
who would be served by the applicant;
(5) the expected effects on the public welfare of the failure to
issue all or part of the permit being considered; and
(6) the statutory list of water use preferences.' 5

The Texas Parks and Wildlife Department must be sent a copy
of all permit applications, and their input must be considered before
a permit can be granted. 1°6 For reservoirs within two hundred river
miles of the coast, constructed after September 1, 1985, with state
participation, five percent of the annual firm yield of water must be
appropriated to the Parks and Wildlife Department to make releases
to bays and estuaries and for instream uses. °7 To relieve any emer-
gency condition, unappropriated water and other state water stored
in a facility acquired by and under the control of the Texas Water

102. See supra note 87 (discussing funding sources).
103. TEx. WATER CODE ANN. § 11.147 (Vernon Pamph. Supp. 1987).
104. Id. § 11.147(b).
105. See id. § 11.147(c).
106. Id. § 11.147(f).
107. Id. §§ 15.3041, 16.1331.
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Development Board may be released without charge at the request
of the water commission. 0 8

The commission is under no obligation to place conditions on
other permits, but it may, according to its rules, incorporate in
permits any condition, restriction, limitation or provision reasonably
necessary for the enforcement and administration of the state water
laws. 109 Thus, conditions on diversions which might reduce freshwater
inflows and conditions requiring reservoirs to release water when
increased inflows are needed could be allowed. For example, the
permit authorizing the Lake Texana Dam and Reservoir was issued
subject to "the release of water for the maintenance of the Lavaca-
Matagorda Bay and Estuary System," as determined by the com-
mission. 110 In August 1984, following a summer drought, the com-
mission ordered the release of 10,000 acre-feet from the reservoir to
reduce the high salinity levels in the Lavaca estuary, which were said
to be threatening the white shrimp's habitat. 1 '

The Lake Texana example highlights several problems with the
use of permit conditions. First, while hearings were held on the
application for the release, there was some delay during which time
salinity in the estuary was increasing. The Parks and Wildlife De-
partment applied for the release on August 2, 1984, but it was not
ordered until August 30, 1984.112 There was also disagreement as to
whether a release was required. The Parks and Wildlife Department
maintained that salinity levels in the estuary were dangerously high,
while the Department of Water Resources, although using the same
data, concluded that saline levels did not warrant release." 3

Conditions requiring releases for estuarine protection can be
valuable tools, especially when attached to permits for dams and
reservoirs. The water commission already has a mandate to condition
permits issued near the coast" 4 and the authority to condition other

108. Id. § 16.195.
109. Texas Water Dev. Bd., 31 TEX. ADMIN. CODE § 303.152 (Hart Feb. 24, 1978).

110. TEXAS WATER RIGHTS COMM'N, Permit No. 2776 (Sept. 25, 1972).

111. Curtsinger, supra note 10, at 20.
112. ExEcuTrVE SUMMARY, supra note 5; TEXAS WATER COMM'N, AN ORDER GRANTING AN

APPLICATION BY THE TEXAS PARKS & WILDLIFE DEP'T FOR EMERGENCY ORDERS FOR RELEASES

OF WATER FROM LAx TEXANA FOR THE PROTECTION OF THE LAVACA RIVER EsTuARY 6 (Aug.
30, 1984).

113. Curtsinger, supra note 10, at 20.
114. TEX. WATER CODE ANN. §§ 15.3041(a), 16.1331(a) (Vernon Pamph. Supp. 1987).
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permits. "5 No further legislation will be required if the commission
chooses to attach conditions to any or all permits to maintain estuary
inflows. If there is insufficient information on ihe' required levels of
inflow at the time a permit is issued, it could be granted subject to
the condition that it will be subordinate to estuarine needs as they
are subsequently determined.

III. PROPOSED MODIFICATIONS TO THE APPROPRIATIVE SYSTEM

The Texas Water Code contains an "estuarine water policy,'"" 6

but the code falls short on measures to implement that policy. The
water commission must consider the maintenance of a proper eco-
logical environment of the bays and estuaries when reviewing up-
stream storage or diversion projects and assess the effects, if any, of
the issuance of the permit on those bays and estuaries," 7 but these
sections of the code cannot be read as creating a water right for
estuaries." 8 In sum, Texas law mandates consideration of inflow
protection but neither grants a water right nor requires maintaining
the historic productivity of estuaries.

The Texas water appropriation system can be strengthened by
balancing the needs of upstream users with the needs of estuaries.
This can be accomplished by legislation (1) reserving a water right
for estuaries or (2) authorizing water rights through changes in the
permit system.

A. Reservation of Water for Inflows

Some states have protected instream flows by setting aside basic
levels of streamflow below which no new water rights can be granted." 9

Such withdrawals are outside the normal permitting process and,
therefore, avoid some of the problems of state appropriation of water
such as the requirements for diversion and beneficial use and the
choice of an agency to hold the permits.' 2° Once water has been

115. Id. § 16.195; see also supra note 109 and accompanying text (discussing the commis-
sion's rulemaking authority).

116. See TEX. WATER CODE ANN. § 16.051(d) (Vernon Pamph. Supp. 1987).

117. Id. § 11.147.
118. Weaver, supra note 23, at 2.
119. See, e.g., KAN. STAT. ANN. § 82a-703a (Supp. 1986); WASH. RFv. CODE ANN. §

90.54.050 (Supp. 1986); MONT. CODE ANN. § 85-2-316 (1985); OR. REv. STAT. § 538.110-.300
(1985); UTAH CODE ANN. § 73-6-1 (1980).

120. See Johnson, supra note 20, at 620.
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reserved, new applicants for out-of-stream uses compete with each
other rather than with instream uses. Thus, instream uses do not
need to be reviewed afresh each time a new appropriation is consid-
ered.

The withdrawal of water from appropriation indicates that, in
the judgment of the state, an instream use such as estuary protection
can be reevaluated and altered at a later date as new needs arise or
new information is collected. To this extent it is less stable than a
direct appropriation, which is a permanent right to use water. The
major disadvantage of this strategy in Texas is that reservations may
result in withdrawing waters which have already been appropriated. 121

Reservation also requires a definition of minimum or reserved
flow, and the lack of authoritative data on instream and inflow
needs makes it difficult to set actual minimum flow rates; if water
was reserved for estuarine protection in Texas, the amounts might
usefully be based on the inflow levels determined by the Texas Water
Commission. 22 Minimum flows can also be reserved on a seasonal
rather than an annual basis. Oregon, for example, has established a
month-by-month minimum flow regime. 23 A similar arrangement in
Texas could be used in conjunction with fishery management pro-
grams to allocate inflows to individual estuaries at times when they
are most needed by selected species.

Water can be withdrawn from appropriation by legislative fiat
or through administrative action. Although the Texas Water Com-
mission lacks explicit authority to reserve water, it could deny permit
requests on the grounds that appropriations which go beyond a set
minimum flow level are detrimental to the public welfare. 124 Stating
that the highest and best use of the reserved water was estuarine

121. See infra notes 148-63 and accompanying text for a discussion of cancellation of
existing rights.

122. See ExEcuTI-E SummARY, supra note 5.
123. Sherton, Preserving Instream Flows in Oregon's Rivers and Streams, 11 ENVTL. L.

379, 397 (1981) [hereinafter Sherton].
124. The Texas Water Commission drafted legislation for introduction in the 1969 Texas

legislature expressly sanctioning reservation by the commission of water for estuarine protection.
TEXAS WATER RESOURCES STUDY Comm., REPORT TO THE GOVERNOR AND 62ND LEGISLATURE

OF TEXAS 33 (1969). The commission later took the position that such legislation was not
necessary because its general powers are broad enough to accomplish the purpose. (Statement
by Louis McDaniels, Executive Director, Texas Water Rights Commission, to the Interim
Committee on Coastal and Marine Resources of the Texas House of Representatives, Feb. 22,
1972, at 45). See Johnson, supra note 20, at 620-21.
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protection or some other instream use would contradict the declared
order of preferences for water use, 25 but even applications for
preferred uses can be denied if, on balance, the commission judges
them to be detrimental to the public welfare. 126 Texas courts have
recognized that the water commission has broad discretion in granting
or denying appropriations for permits, including a determination that
such permits would be in the public interest. 127 It is therefore unlikely
that a court would overturn a commission order withdrawing water
from appropriation.

An extreme version of the reservation strategy could impose a
moratorium on the issuance of appropriation permits for a specific
period of time, giving the water commission an opportunity to
reorganize its appropriation process.128 A modified version could limit
appropriations on designated river segments to particular uses, in the
same way that zoning restrictions limit land uses. 129 Restricting per-
mitted water uses on crucial river segments in Texas, however, would
lead to conflicts with municipalities; the surface waters which are
most needed to provide estuary inflows are those fairly near the
coast, which is also where the bulk of the state's population resides.
Domestic and municipal use is considered to be "primary and
fundamental" 0 and municipalities have the right to take any water
appropriated after May 17, 1931, without paying compensation.'
Given this strong preference for domestic and municipal uses, it
would be difficult for the commission to support a determination
that municipal appropriations, if they conflicted with estuarine pro-
tection, were detrimental to the public welfare.

B. Permit Changes

1. Acquisition of Water Rights
It is not clear from the language used in the water code whether

direct appropriation of instream water for freshwater inflows is

125. See TEX. WATER CODE ANN. § 11.024 (Vernon Pamph. Supp. 1987).
126. Id. § 11.134(b)(3)(c).
127. City of San Antonio v. Texas Water Comm'n, 392 S.W.2d 200, 207 (Tex. Civ. App.-

Austin 1965), aff'd, 407 S.W.2d 752 (Tex. 1966); Clark v. Briscoe Irrigation Co., 200 S.W.2d
674, 682 (Tex. Civ. App.-Austin 1947, writ dism'd).

128. Montana, for example, instituted a three-year moratorium in 1974 and later extended
it for an additional two years. 1974 MONT. LAWS, ch. 116, § 3.

129. Sherton, supra note 123, at 391.
130. TEX. WATER CODE ANN. § 11.033 (Vernon Pamph. Supp. 1987).
131. Id. § 11.028.
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possible under current Texas water law. In particular, there is some
doubt as to whether an appropriation requires an actual diversion.
If instream appropriations are to be allowed, legislation should
authorize them specifically. This could be achieved by amending the
code's definition of a water right to read:

'Water right' means a right acquired under the laws of this state
to impound, divert, or use state water for out-of-stream or in-
stream purposes.'

The appropriation laws would also be clarified by the inclusion of
some statutory means of determining whether an instream appropri-
ation was being fully used. The water commission's rules regarding
appropriations"' would have to be amended to conform to the new
legislation.

Specific authorization is also required for the Parks and Wildlife
Department to acquire and manage water appropriations for main-
taining inflow to estuaries and possibly also for other instream uses.
If the legislature chooses to authorize the purchase of existing water
rights, it must give the Parks and Wildlife Department (or some
other state agency) authority to purchase interests in such rights.
Although the Parks and Wildlife Department is authorized to hold
appropriations of stored water from certain reservoirs,' 13 4 it lacks
enabling authority to purchase instream rights or stored water for
releases to estuaries. Funding sources would also have to be speci-
fied. 

135

2. Permit Conditions

Water commission examiners have, in the past, recommended
that the following clause be included in permits with the potential
to affect estuarine inflow:

This permit is issued subject to the Commission's continuing
authority to require permittee to cease direct diversions to accom-
modate the needs of the - Bay System as determined by the
Department of Water Resources.1 6

132. Id. § 11.002(5). The present language is: " 'Water right' means a right acquired under
the laws of this state to impound, divert, or use state water." Id.

133. See Texas Water Comm'n, 31 TEX. ADMIN. CODE §§ 303.1-.155 (Hart 1986).
134. See TEX. PARKS & WILD. CODE ANN. §§ 81.501-.502 (Vernon 1976).
135. See supra note 87 and accompanying text.
136. Walton, An Overview of Texas Law, Policy, and Agency Actions Concerning Estuarine

Inflow, PROCEEDINGS OF THE NATIONAL SYMPOSIUM ON FRESHWATER INFLOWS TO ESTUARES

263 (R. Cross & D. Williams eds. 1981).
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At present, however, conditions are only required for permits within
200 river miles of the coast.117 A proposed statutory amendment,
which failed to pass the senate in 1983, would have empowered the
commission to "include terms or conditions in a permit to protect
bays and estuaries and instream uses."13 8 The imposition of conditions
on all permits to protect aesthetic, environmental, and other non-
economic aspects of the public welfare, including freshwater inflows
to estuaries, would require legislative authorization.

Legislation is also required to establish a policy for allocating
the cost of releasing stored water to maintain freshwater inflows.
For those new reservoirs in which five percent of the firm annual
yield will be appropriated to the Parks and Wildlife Department, the
maintenance and operating costs for that water will be paid by the
local political subdivisions which own the reservoir project. 13 9 How-
ever, there is as yet no provision for allocating the costs of emergency
releases based on permit conditions. In the Lake Texana case, 140 the
released water had not yet been sold and was under the control of
the state's Water Development Board.' 4'

3. Limited Period Permits

Instead of granting permanent appropriation rights, some or all
permits might be granted for limited periods of time. For example,
as of 1985, Montana will not grant private appropriations for con-
sumptive uses greater than 4,000 acre-feet per year or 5.5 cubic feet
per second, or for any water which would be moved out of six
specified river basins' 42 For these uses, water must be leased from
the Department of Natural Resources and Conservation. 43 The leases
cannot be for periods greater than fifty years, but they are renewa-
ble.'44

The Texas Water Development Board can issue temporary per-
mits for up to three years for purposes which are of limited dura-

137. TEx. WATER CODE ANN. § 11.147 (Vernon Pamph. Supp. 1987).
138. Tex. S.B. 1026, 68th Leg. (1983).
139. TEx. WATER CODE ANN. § 16.1331 (Vernon Pamph. Supp. 1987).
140. See supra notes 17-18 and accompanying text.
141. Curtsinger, supra note 10, at 21.
142. See MONT. CODE ANN. § 85-2-301 (1985).
143. Id. § 85-2-301(2)(b).
144. Id. § 85-2-141(5).
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tion.' 45 The board can also issue term permits in watersheds in which
water is not available for appropriation on a permanent basis because
of existing water rights which are not being fully utilized. 46 However,
there is no provision for the board to issue some or all of its normal
permits for limited but renewable periods of time. Issuing permits
which grant the right to use state water for a specific period of time
would prevent permit holders from gaining permanent rights to water
use. As permits expired, they could be renewed or the water could
be reallocated to accommodate changing needs, priorities, and re-
source availability. The lengths of the permits could also be varied
depending on environmental sensitivity.

Legislation authorizing limited term permits would not help in
changing existing permits, 147 but it would give the water commission
much greater flexibility in distributing state water in the future.
However, limited term permits would introduce uncertainty into
economic projects, and developers might be unwilling to risk invest-
ment in projects for which the water rights could be lost after a
period of time. If the water commission was able to issue term
permits, it would have to weigh, in each case, the benefits of granting
nonpermanent rights against the possible costs of slower or more
restricted development.

4. Cancellation of Permits

Any appropriated water which is not put to a beneficial use is
subject to cancellation. 148 A more stringent definition of beneficial
use, one which excluded uses causing unreasonable environmental
degradation, might allow the water commission to cancel, after due
notice, existing permits which adversely affect an estuary system. The
major obstacle to cancelling existing permits is the nature of Texas
water rights. Appropriated and riparian water rights are vested prop-
erty rights; any attempt at reclaiming rights would be viewed as a
taking of private property which requires compensation. 149

145. Texas Water Dev. Bd., 31 TEX. ADMIN. CODE § 303.3 (Hart Feb. 24, 1978).
146. Id. § 303.37.
147. See TEX. WATER CODE ANN. § 11.146(e) (Vernon Pamph. Supp. 1987) (indicating

that while permits may in some cases be "cancelled," they do not expire).
148. See id. §§ 11.092-11.093.
149. See Texas Water Rights Comm'n v. Wright, 464 S.W.2d 642 (Tex. 1971) (although

appropriation right was vested, 10 years of non-use allowed the State to cancel appropriation
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However, there is some precedent for revising Texas water rights.
In Texas Water Rights Commission v. Wright,50 the Texas Supreme
Court upheld a statute authorizing the cancellation of permits which
had not been used for ten years.15' The court ruled that an appro-
priative right is a vested right but is limited to beneficial and non-
wasteful uses, and non-use is the equivalent of waste. "[Tihe bene-
ficial use of waters is the conservation of the resource .... "152

The Water Rights Adjudication Act of 196715 limited riparian
water rights to the maximum amount of water put to beneficial use
in a single year during the period 1963-1967. When this legislation
was challenged in In re Adjudication of the Upper Guadalupe,154 the
Texas Supreme Court ruled that the limitations were not an uncon-
stitutional taking of property.'55 Riparians, the court said, had vested
rights to usufructory use of what the state owns. They were entitled
to, and had received, their usufruct to the extent of their maximum
beneficial use and had not been deprived of any waters they had
used beneficially during the inventory period.'5 6 They had the right
to use the resource beneficially but not to waste it, and non-use was
the equivalent of waste. 57 Therefore, they had no right to non-use,
and the termination of their continuous non-use of water was not a
taking of their property.158

In Wright, the court stated that water rights holders had been
given a reasonable time (ten years) in which to protect their rights. 5 9

In Upper Guadalupe, the limitation on riparian rights was ruled to
have been accomplished "after notice and upon reasonable terms."'60

permit); Board of Water Eng'rs v. McKnight, 111 Tex. 82, 229 S.W. 301 (1921); State Bd. of
Water Eng'rs v. Slaughter, 382 S.W.2d 111 (Tex. Civ. App.-San Antonio 1964), writ ref'd

n.r.e. per curiam, 407 S.W.2d 467 (Tex. 1966); Clark v. Briscoe Irrigation Co., 200 S.W.2d
674 (Tex. Civ. App.-Austin 1947, writ dism'd).

150. 464 S.W.2d 642 (Tex. 1971).
151. Id. at 649. The statute has since been repealed. See Act of June 8, 1953, ch. 352,

1953 Tex. Gen. Laws 867, repealed by Act of Apr. 12, 1971, ch. 58, § 2, 1971 Tex. Gen.

Laws 658.
152. 464 S.W.2d at 647.
153. TEx. WATER CODE ANN. §§ 11.301-11.341 (Vernon Pamph. Supp. 1987).
154. 642 S.W.2d 438 (Tex. 1982).

155. Id. at 444.
156. Id.

157. Id. at 445.

158. Id. at 444.
159. 464 S.W.2d at 649.

160. 642 S.W.2d at 444.
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Any legislation designed to allow cancellation based on revised re-
quirements for conservation and beneficial use would have to give
permittees reasonable notice and an opportunity to revise their water
usage. If the Texas legislature did enact such a law, Wright and
Upper Guadalupe would provide some judicial precedent for finding
that permit revisions or limitations were not an unconstitutional
taking of property rights.

In 1985, the Texas legislature considered but did not pass a bill
which would have reduced from ten years to five years the period
of non-use after which a water appropriation could be cancelled. 6'
Such a reduction would help to increase the amounts of water
available for reappropriation, especially if permits could be cancelled
for not meeting revised criteria for beneficial or preferred uses. The
state supreme court had upheld the original law allowing cancellation
after ten years of non-use, 62 reasoning that ten years gave permittees
adequate time to protect their interests. In view of the current
shortage of water and the state's constitutional duty to conserve
water, 63 the courts might well find that five years provides adequate
time for permittees to protect their rights.

5. Public Welfare Considerations

The Texas Water Commission, in evaluating applications for
water permits, has to consider whether an application will effectuate
the maximum utilization of water, whether it will prevent water from
escaping without contributing to a beneficial public service, 164 and
whether it will be detrimental to the public welfare.' 65 In considering
permits which might affect estuaries, the commission is directed to
consider the effects on the public welfare of including conditions or
not issuing the permit.'6

To determine whether a particular water use is in the public
interest, the water commission also requires information on the likely
environmental effects of the proposed appropriation. 67 The commis-

161. Robbins, TWC Discusses Cancellation Program, TExAS WATER, Winter 1985/1986, at

3, 3.
162. See Wright, 464 S.W.2d at 649.
163. TEx. CONST. art. XVI, § 59(a).
164. TEx. WATER CODE ANN. § 11.123 (Vernon Pamnph. Supp. 1987).

165. Id. § 11.134.
166. Id. § 11.147(c)(3).
167. Id. § 11.147.
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sion and Water Development Board "may require and will always
consider" evidence of environmental, social and economic impacts
in determining whether a proposed action or permit is detrimental
to the public welfare. 68 Environmental impact statements are not,
however, routinely required with water rights applications. Neverthe-
less, the information in such statements would enable the commission
to better fulfill its statutory duty to consider the effects of permits
on water quality, fish and wildlife habitats, and bays and estuaries. 69

Permit applications could be required by law to include environ-
mental impact statements. The state of Washington, for example,
requires such statements for all appropriations of surface water except
those under one cubic foot per second or, for irrigation which does
not involve government funds, under fifty cubic feet per second.170

The rules of the Texas Department of Water Resources already
include a specification for environmental impact statements which
are required with applications to the Water Loan Assistance Pro-
gram. 7

1 The same specification could be used for statements accom-
panying water permit applications.

IV. A JuDIcIAL APPROACH-THE PUBLIC TRUST DOCTRINE

Narrowly defined laws and fragmentation in legislation and
administrative action may force those seeking judicial support for
resource preservation to resort to common-law theories. It has been
suggested that the public trust doctrine may provide a broad and
comprehensive approach to resource management problems. 72 The
doctrine's flexibility could make it a useful tool for addressing the
growing conflict between public and private interests in water re-
sources.1

73

The public trust doctrine is a collection of common-law principles
which courts and legislatures have used as a tool to protect the
public's interest in property which is owned by the state in trust for
the people. The state is subject to special obligations concerning such

168. Texas Water Dev. Bd., 31 TEx. Amiw. CODE § 301.21 (Hart Feb. 24, 1978).
169. TEx. WATER CODE Am. § 11.147(b)-(e) (Vernon Pamph. Supp. 1987).
170. WASH. ADmN. CODE § 197-10-170(2) (1983).
171. Texas Water Dev. Bd., 31 TEx. AJDhN. CODE §§ 301.41-.43 (Hart Feb. 24, 1978).
172. Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Interven-

tion, 68 MICH. L. REv. 473, 474 (1970) [hereinafter Sax].
173. Morrison & Dollahite, supra note 14, at 371.
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property which are more demanding than the government's general
obligation to act for the public benefit. 74 In a landmark public trust
case, Illinois Central Railroad Co. v. Illinois,7 1 the United States
Supreme Court established the basic principle in public trust litiga-
tion:

When a state holds a resource which is available for the free use
of the general public, a court will look with considerable skepti-
cism upon any governmental conduct which is calculated either to
reallocate that resource to more restricted uses or to subject public
uses to the self-interest of private parties. 76

Public trust law originated from concepts in Roman and English law
governing property rights in rivers, the sea, and the seashore, and
early use of the doctrine protected public rights in navigation, com-
merce and fisheries. In more recent court decisions, the public trust
concept has been expanded to protect other public property and other
uses of navigable waters such as hunting, swimming, recreational
boating, aesthetics, climate, scientific study, environmental and eco-
logical quality, open space, wildlife and habitat preservation, and
water allocation. 177

The public trust doctrine, which has been used in natural re-
sources litigation with increasing frequency over the past twenty
years, may be the most persuasive theory by which to protect
recreational and aesthetic interests when no economic injury has been
sustained. 78 Wisconsin courts, for example, have recognized that
"[t]he right of citizens of the state to enjoy our navigable streams
for recreational purposes, including the enjoyment of scenic beauty,
is a legal right that is entitled to all the protection which is given to
financial rights." 1 79

A. The Status of the Doctrine in Texas

Texas surface water and estuaries are public resources which
could be subject to the public trust doctrine. The state's water code

174. Sax, supra note 172, at 478.
175. 146 U.S. 387, 13 S. Ct. 110, 36 L. Ed. 1018 (1892).
176. Id. at 452, 13 S. Ct. at 117-18, 36 L. Ed. at 1042.
177. See, e.g., City of Berkeley v. Superior Court, 26 Cal. 3d 515, 606 P.2d 362, 162 Cal.

Rptr. 327, cert. denied, 449 U.S. 840 (1980); Marks v. Whitney, 6 Cal. 3d 251, 491 P.2d 374,
98 Cal. Rptr. 790 (1971).

178. Osborne, Judicial Protection of Water Resources: Private Action, The Public Trust
Doctrine, and Administrative Review, 48 TEXAS L. Rv. 1169, 1175 (1970).

179. Muench v. Public Serv. Comm'n, 261 Wis. 492, 512, 53 N.W.2d 514, 522 (1952).
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declares that the water in rivers, in streams and lakes, and in bays
or arms of the Gulf of Mexico is the property of the state. 180 The
Natural Resources Code also specifies that the state owns "the water
and the beds and the shores of the Gulf of Mexico and the arms of
the Gulf of Mexico" within the state's tidewater boundaries.' 8 m Texas
courts have upheld the public nature of the state's waters I 2 main-
taining that surface waters, including the bays, inlets and arms of
the Gulf of Mexico, are the property of the state, "held by it in
trust for the benefit of all its inhabitants."'' 83 Fish and the products
of gulf bays and inlets are also owned by the state in trust for the
people. 1

While courts in other states have accepted recreational, aesthetic
and ecological values as legitimate objects of the public trust, these
considerations have not yet been tested in a Texas court.8 5 The water
code includes recreation, parks and game preserves among the ben-
eficial uses of water, and recognizes that it is state policy to protect
the ecology of the estuaries, 1' so a court might recognize public trust
protection for such uses. Since Texas bays and estuaries are exten-
sively used for navigation and commercial fishing, 8 7 the public trust
doctrine could almost certainly be applied to these traditionally
protected activities.

The scope of the public trust doctrine is poorly defined in Texas,
but there is little doubt that the doctrine does exist in this state. 88

The concept of public trust has emerged most often in Texas courts
to prevent title to lands submerged under navigable waters from
being conveyed to private persons without the express authorization

180. TEX. WATER CODE ANN. § 11.021 (Vernon Pamph. Supp. 1987).
181. TEX. NAT. RES. CODE ANN. § 11.012 (Vernon 1978).
182. See, e.g., Mot v. Boyd, 116 Tex. 82, 286 S.W. 458 (1926); Goldsmith & Powell v.

State, 159 S.W.2d 534 (Tex. Civ. App.-Dallas 1942, writ ref'd); Butler v. Sadler, 399 S.W.2d
411 (Tex. Civ. App.-Corpus Christi 1966, writ ref'd n.r.e.).

183. Butler, 399 S.W.2d at 415.
184. TEX. PARKS & WILD. CODE ANN. § 1.011 (Vernon 1976); Goldsmith & Powell, 159

S.W.2d at 535.
185. See supra text accompanying note 173.
186. TEX. WATER CODE ANN. § 11.024 (Vernon Pamph. Supp. 1987).
187. See supra notes 7-12 and accompanying text.
188. See, e.g., Motd v. Boyd, 116 Tex. 82, 286 S.W. 458 (1926); Barakis v. American

Cyanamid Co., 161 F. Supp. 25 (1958); see also Morrison & Dollahite, supra note 14; Weaver,
supra note 23.

1148 [Vol. 18:1121



WATER RIGHTS FOR TEXAS ESTUARIES

of the legislature. 189 The public trust has also been used to uphold
public access to and use of navigable waters. For example, in
Diversion Lake Club v. Heath,'90 the court ruled that the waters of
a lake formed by damming a navigable stream were "owned by the
state in trust for the benefit and best interests of all the people, and
subject to use by the public for navigation, fishing and other lawful
purposes. ."191 Impounded water was still subject to the public
trust doctrine, and the state could not alter the trust character of
the waters by granting an appropriative permit.1 92 Diversion Lake
may support the thesis that water stored in reservoirs, although
appropriation permits have been issued for it, is still owned by the
state in trust for the public and should be released if the public
interest determines that it is needed to preseve another public trust
resource such as an estuary system.

The most far-reaching public trust case to be decided in recent
years is National Audubon Society v. Superior Court. 93 In this
California case, which closely parallels many aspects of the freshwater
inflow problem in Texas, the National Audubon Society brought suit
to enjoin the diversion of freshwater inflows to a lake on the theory
that the shores, bed and waters of Mono Lake were protected by a
public trust. 94 The preservation of freshwater inflows to maintain
the water salinity necessary for shrimp and wildlife populations was
of central concern to the plaintiffs. 195 The lake was threatened indi-
rectly through its freshwater inflows. 196 This is a significant point.
Most public trust cases deal with direct rather than indirect damage

189. See, e.g., Lorino v. Crawford Packaging Co., 142 Tex. 51, 175 S.W.2d 410 (1943);
City of Galveston v. Mann, 135 Tex. 319, 143 S.W.2d 1028 (1940); Heard v. Town of Refugio,
129 Tex. 349, 103 S.W.2d 728 (1937); Chicago R.I. & G. Ry. v. Tarrant County Water Control
& Improvement Dist., 123 Tex. 432, 73 S.W.2d 55 (1934); State v. Bradford, 121 Tex. 515,
50 S.W.2d 1065 (1932); Landry v. Robison, 110 Tex. 295, 219 S.W. 819 (1920); De Meritt v.
Robison, 102 Tex. 358, 116 S.W. 796 (1909); Butler v. Sadler, 399 S.W.2d 411 (Tex. Civ.
App.-Corpus Christi 1966, writ ref'd n.r.e.).

190. 126 Tex. 129, 86 S.W.2d 441 (1935).
191. Id. at 138, 86 S.W.2d at 445; see also Port Acres Sportsman's Club v. Mann, 541

S.W.2d 847 (Tex. Civ. App.-Beaumont 1976, writ ref'd n.r.e.) (fishing rights on public
water).

192. Diversion Lake, 126 Tex. at 144-45, 86 S.W.2d at 448-49.
193. 33 Cal. 3d 419, 658 P.2d 709, 189 Cal. Rptr. 346 (1983).
194. Id. at 425, 658 P.2d at 712, 189 Cal. Rptr. at 348.
195. Id. at 430, 658 P.2d at 715, 189 Cal. Rptr. at 352.
196. It is solely on the basis of those inflows that the lake is sustained. Id. at 429, 658

P.2d at 715, 189 Cal. Rptr. at 352.
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to resources. The case involved the management of one public trust
property-the streams-for the benefit of another trust resource.

Two important points concerning the public trust doctrine arose
from the Mono Lake decision. First, the court said that the state
must affirmatively protect public trust interests "so far as feasible."1 97

The significance of this ruling will depend in large part on the
interpretation of the word "feasible." If feasibility is determined
largely on factors such as convenience and financial costs, public
trust interests will not be strongly protected. However, the court's
statement that public trust protection should be surrendered only in
''rare cases'' 9 implies that it envisaged a strict interpretation of
feasibility under which damage to trust interests would be a last
resort. If feasibility is defined more in terms of available alternatives,
such as other sources or increased water conservation, water uses
which harm public trust interests may be more difficult to justify.

The second important point in the Mono Lake case is the
principle that the public trust imposes a duty of continuing super-
vision over the use of water after an appropriation permit has been
granted. The court ruled that the state is not "confined by past
allocation decisions which may be incorrect in light of current knowl-
edge or inconsistent with current needs." 99 The reasoning is that
permit holders receive their right to use water subject to a "limita-
tion" in favor of the public. Thus, nothing is taken when the superior
trust interest is asserted to terminate or diminish an existing right,
and no compensation is required. E°° Texas courts recognize that the
state laws for water conservation and development include a "con-
tinuing duty of supervision over the distribution and use of the public
waters of the State so as to see that the constitutional and statutory
objectives are attained." ' 20 ' However, the same decision stated that
the commission could not be "invested with the power to destroy or
impair vested rights.' '202

There are statutory similarities between the California and Texas
water codes. Both allow appropriation permits to be refused if the

197. Id. at 426, 658 P.2d at 712, 189 Cal. Rptr. at 349.
198. Id. at 441, 658 P.2d at 724, 189 Cal. Rptr. at 361.
199. Id. at 447, 658 P.2d at 728, 189 Cal. Rptr. at 365.
200. Id. at 452, 658 P.2d at 732, 189 Cal. Rptr. at 369.
201. Clark v. Briscoe Irrigation Co., 200 S.W.2d 674, 682 (Tex. Civ. App.-Austin 1947,

writ dism'd).
202. Id. at 683.
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suggested water use is against the public interest or welfare203 and
both identify domestic purposes as the highest use of water. 2°4 How-
ever, Texas also provides that municipal needs have priority even
over older appropriation permits. 205 This is an exception to the general
rule of "the first in time is the first in right ' 2

0
6 and applies to any

permit issued after May 17, 1931, except those for water from the
Rio Grande.2 7 This additional emphasis on the priority of municipal
supplies, even to the extent of overturning one of the basic tenets of
the appropriation system, would make it difficult to argue the su-
periority of public trust interests in Texas if the competing water use
was for domestic or municipal purposes.

In the Mono Lake case, the Department of Water and Power
of Los Angeles maintained that the public trust doctrine had been
subsumed by the state water code and therefore no longer had an
independent existence at common law governing the allocation of
surface waters. 08 However, the court held that the two systems existed
independently of each other as parts of an "integrated system of
water law. ' ' 2

0
9 There is some evidence in the Texas Water Code which

suggests that the code subsumes the public trust doctrine. It restrains
the water commission from issuing appropriation permits which are
"detrimental to the public welfare." 210 It requires the commission,
before granting a permit, to consider the effects of a proposed
appropriation on bays and estuaries, existing instream uses, water
quality, and fish and wildlife habitat. 21 For applications within two
hundred river miles of the coast, it requires the commission to weigh
potential costs and benefits of placing conditions on a permit. 212

However, it could be argued that the statutory provisions are
less stringent than public trust protection and, therefore, cannot be
held to replace the public trust doctrine. For example, the guidelines

203. CAL. WATER CODE ANN. § 1255 (West 1971); TEX. WATER CODE ANN. § 11.134(b)(3)(C)
(Vernon Pamph. Supp. 1987).

204. CAL. WATER CODE ANN. § 1254 (West 1971); TEX. WATER CODE ANN. § 11.024(1)

(Vernon Pamph. Supp. 1987).
205. TEX. WATER CODE ANN. § 11.028 (Vernon Pamph. Supp. 1987).
206. Id. § 11.027.
207. Id. § 11.028.
208. 33 Cal. 3d at 445, 658 P.2d at 727, 189 Cal. Rptr. at 363-64.
209. Id. at 452, 658 P.2d at 732, 189 Cal. Rptr. at 369.
210. TEX. WATER CODE ANN. § 11.134 (Vernon Pamph. Supp. 1987).

211. Id. § 11.147.
212. Id.
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for balancing estuarine needs with other uses of water apply only in
limited situations. 23 The code also specifies that the commission
consider the state's list of preferences for competing water uses, 2 4 a
list on which recreation and other uses, such as fish and wildlife
habitat, estuarine ecology and scenic beauty, are ranked lowest. 25

Since the public trust doctrine does not include any such specific
preferences, it is a broader and more flexible principle which cannot
be totally incorporated into a more restricted code.

There is also judicial support for the contention that the appro-
priative system has not subsumed the public trust. In Diversion
Lake,216 the court's ruling that an appropriative permit did not
foreclose an action based on the trust concept implicitly accepted the
view that the two systems were independent. 21 7 The decision also
stressed that an appropriation does not alter the public trust nature
of impounded water. Title to stored or diverted water remains in the
state in trust for the public. 218

If a Texas court accepted the argument that the public trust
doctrine is independent of the state's appropriation system, the
doctrine could be used to challenge water allocation decisions harmful
to public trust interests.

V. CONCLUSIONS

In recent years, water law in Texas has begun to incorporate
protection for the state's estuary system. In 1975, the water com-
mission was directed to consider, when deciding on applications to
appropriate water, any effects which issuing a permit would have on
bays and estuaries. 2 9 Further protection was enacted in 1985. The
commission was given guidelines for considering permits which might
affect estuaries. Any permits issued within two hundred river miles
of the coast are to include conditions to protect affected estuary
systems, and part of the water from new reservoirs within this region

213. Id. (discussing "Effects of Permit on Bays and Estuaries and Instream Uses").
214. Id. § 11.024.
215. Id.
216. 126 Tex. 129, 86 S.W.2d 441 (1935).
217. See Morrison & Dollahite, supra note 14, at 407.
218. 126 Tex. at 135, 86 S.W.2d at 446.
219. TEX. WATER CODE ANN. § 11.147 (Vernon Pamph. Supp. 1987).
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is to be appropriated for release to estuaries and for instream
purposes .220

These provisions in the water code, and other existing statutes,
make it possible to afford some protection to freshwater inflows into
estuaries. However, there are several limitations. First, most of the
available protection is at the discretion of the water commission,
which must evaluate proposed water uses against a list of statutory
preferences. Recreation and environmental uses are at the bottom of
this list.221 Second, there may not be any unappropriated water
available for inflow purposes. 222 Existing water permits provide vested
rights which cannot be altered and which can be cancelled only after
ten years of non-use. 223 Finally, the protection which does exist is
restricted to a number of specified situations. Conditions are required
only for permits issued near the coast. Reservoir releases are restricted
to five percent of annual firm yield, and to reservoirs built near the
coast with state participation after September 1, 1985.22 The ade-
quacy of both the two hundred river mile limit and the five percent
figure are subject to question by environmentalists.

Given these limitations and the nature of the statutes designed
to protect estuaries, any efforts at maintaining adequate freshwater
inflows have to be made on a case-by-case basis. The result is
piecemeal protection. This fragmented approach also requires a con-
siderable investment of time and money from any group or agency
trying to preserve the state's estuary systems because their efforts
must be repeated each time a new threat arises. Opportunities for
protecting freshwater inflows under existing law are therefore very
limited.

One alternative to the statutory approach is to seek judicial
protection for the estuaries as public trust resources. 225 However,
because the public trust doctrine is not well-developed in Texas, and
the issue of third-party standing has not yet been settled, it is difficult
to predict the outcome of a suit to protect freshwater inflows into
estuaries. A court could easily determine that standing would depend

220. Id. § 11.147(b).
221. Id. § 11.024.
222. See supra note 49 and accompanying text.
223. TEX. WATER CODE ANN. § 11.173 (Vernon Pamph. Supp. 1987).
224. Id. §§ 15.3041, 16.1331.
225. See supra notes 172-79 and accompanying text.
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on showing special injury. Even if standing were granted, there are
some grounds for arguing that the trust doctrine in Texas has been
subsumed into the state water code226 which prohibits appropriations
that are detrimental to the public welfare and requires the commis-
sion, before issuing a permit, to consider the effect of the permit on
bays and estuaries.37

Any litigation is expensive and time-consuming. If a suit were
brought to preserve freshwater inflows, the courts could reach a
decision which limits the power of the public trust doctrine and
thereby establish a precedent which would restrict future efforts.
Even if a case were settled to the benefit of the estuary, it might be
determined on factors peculiar to one situation without producing
any broader gains or guidelines. On the other hand, a broad and
positive ruling involving the doctrine would result in extensive gains
for both estuary protection and other natural resources. For example,
a Texas ruling following the Mono Lake case228 could give freshwater
inflows a much higher priority than they have under the current
water code preferences, and might also be instrumental in freeing up
water on overappropriated rivers through the revocation of existing
permits.

Both the costs and the potential gains of public trust litigation
are high. Since the posture of Texas courts is currently so unclear,
such litigation might best be postponed until the courts give some
indication of favoring the public trust approach or until other ap-
proaches have been attempted.

Water allocation in Texas is based on a list of preferred uses
which has not been revised since it was formulated in 1931.229 Certain
uses which are no longer of major importance retain high priority
in the distribution system, while more recently identified needs such
as freshwater inflows are relegated to the bottom of the preference
structure. 20 Although protection of estuarine ecology is part of the
state's public policy, 23' it is in conflict with other aspects of that
policy, such as the development of irrigation and hydroelectric

226. See supra notes 208-18 and accompanying text.
227. TEX. WATER CODE ANN. § 11.147 (Vernon Pamph. Supp. 1987).
228. National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 658 P.2d 709, 189 Cal.

Rptr. 346, cert. denied, 464 U.S. 977 (1983).
229. The list is codified at TEX. WATER CODE ANN. § 11.024 (Vernon Pamph. Supp. 1987).
230. Id.
231. Id. § 1.003(6).
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power. 23 2 It also conflicts with metropolitan growth, especially in the
heavily populated areas near the coast.

It is the responsibility of the state to ensure that its water is
allocated to those uses which most benefit the public welfare. In
order to do this, the legislature needs to reevaluate each prospective
water use in light of the state's present needs and priorities and
without reference to historical preferences. The most efficient distri-
bution of state water would result not from individual laws aimed
at a specific use such as freshwater inflows, but from a total
reorganization of water allocation so that each type of water use is
supplied according to its relative importance to the public welfare.

Existing law gives only limited protection to inflows, and judicial
protection based on common law is unlikely. Since a major revision
of the water code is also unlikely, the most practicable solution is
to add more estuary-specific laws to the water code. Statutory au-
thority for direct acquisition of water rights or for the withdrawal
of water from appropriation, along with changes in the permitting
process, would greatly improve the state's ability to preserve its
estuary systems.

The optimum approach to earmarking water for estuary use is
withdrawal of water from appropriation. Although the withdrawals
would not be permanent, water reserved by legislation could not be
allocated to any other use, including municipal, without further
legislation. There are, however, political disadvantages to reserving
water for freshwater inflows. By going outside the normal allocation
process, the legislature would be giving estuarine needs a type and
degree of support exceeding that provided for any other purpose.
Other users and potential users would most certainly object to such
extraordinary action, and the chances of gaining legislative approval
for such a plan would be very slim.

The pragmatic approach to acquiring water is specifically to
authorize the Parks and Wildlife Department to appropriate water
for inflows. Estuarine needs would have to compete with other, more
preferred uses at the permit application stage, but once a permit was
granted it would be permanent and would give the Parks and Wildlife
Department a say in future allocation decisions.

The amounts of water appropriated for freshwater inflows to
each estuary should be sufficient to maintain a specified level of

232. Id. § 11.024.
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productivity under normal conditions. To ensure that inflows are
protected during unusual circumstances, such as droughts, all new
permits which might affect an estuary system should be issued with
the condition that the appropriation is subject to suspension if the
water is required to meet estuary needs. Direct appropriation of water
for inflows would supply those needs on a routine basis, so condi-
tioned permits would only be affected in unusual situations. The
water code should be amended to require the commission to include
such conditions on permits and to invoke them when necessary.

Direct acquisition of water rights via appropriation, backed up
by extensive conditioning of water use permits in favor of estuary
needs, will give Texas a vital tool for protecting freshwater inflows
into estuary systems. Vigorous use of this tool will help to ensure
that these valuable resources continue to be ecologically and econom-
ically sound.


