
COMMENTS

WHY CONGRESS SHOULD NOT
LEGISLATIVELY REPEAL THE FERES
DOCTRINE-A STRUGGLE IN EQUITY

I must say that I find this to be an extremely difficult and troubling
issue. Difficult, because any easy legislative response raises thorny
legal questions and potentially unlimited governmental liability.
Troubling, because we're faced with instances of great personal
tragedy, caused by government neglect.'

Under current law, almost any person injured because of a federal
employee's negligence may sue the United States under the Federal
Tort Claims Act (FTCA).2 The FTCA authorizes suit by civilians,
retired military personnel, and even federal prisoners-but not
active duty servicemen.' In Feres v. United States,4 the Supreme
Court held that the federal government may not be sued under
the FTCA for injuries to servicemen when the injuries arise out
of or are sustained in the course of activity incident to service. 5

This holding has become known as the Feres doctrine and has
saved the United States millions of dollars in barred claims. 6

1. Feres Doctrine Military Medical Malpractice: Hearings on S. 489 Before the
Subcomm. on Administrative Practice and Procedure Senate Judiciary Comm., 99th Cong.,
1st Sess. 1 (June 24, 1986) (statement of Charles E. Grassley, Senator) [hereinafter Senate
Hearings].

2. 28 U.S.C. §§ 1346(b), 2401(b), 2671-80 (1982) [hereinafter FTCA].
3. See, e.g., FTCA, 28 U.S.C. § 2674 ("The United States shall be liable. in

the same manner and to the same extent as a private individual under like circumstances,
but shall not be liable for interest prior to judgment or for punitive damages."); United
States v. Muniz, 374 U.S. 150, 83 S. Ct. 1850, 10 L. Ed. 2d 805 (1963) (a federal prisoner
can sue under the FTCA); United States v. Brown, 348 U.S. 110, 75 S. Ct. 141, 99 L.
Ed. 139 (1954) (retired military personnel can maintain a cause of action under the FTCA).

4. 340 U.S. 135, 71 S. Ct. 153, 95 L. Ed. 152 (1950).
5. Id. at 146, 71 S. Ct. at 159, 95 L. Ed. at 161.
6. In Fiscal Year 1985, 556 claims totalling over $500 million were denied by the

Air Force alone. CAMP MONTHLY REPORTS: FY 1985 Mangement Analysis (Microfiche, 30
Sept. 1985). Although no numbers are available documenting how many of these claims
were barred because of Feres, the frequency with which the Feres doctrine is invoked
implies that the number was substantial. See Annot., Serviceman's Right to Recover Under
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Since its announcement in 1950, Feres has been subjected to
a great deal of criticism. The major argument for overruling the
decision is based on equity.8 Indeed, is it fair for individuals
serving their country to be denied relief when anyone else similarly
injured can be compensated? 9 Until 1985, the United States House
of Representatives answered the above question with a qualified
"no." On October 7, 1985, however, House Resolution 317410 was
passed. The bill attempted to amend the FTCA to allow suits by
active duty service personnel for injuries caused by medical mal-
practice. 1" A similar bill in 1986 was pending before the United
States Senate-Senate Bill 489-but was not passed before the 99th

Federal Tort Claims Act, 31 A.L.R. FED. 146, 163 (1977) (citing cases in which the Feres
doctrine was held to bar claims).

7. See, e.g., Scales v. United States, 685 F.2d 970, 974 (5th Cir. 1982), cert. denied,
460 U.S. 1082 (1983) ("[W]e are compelled, however reluctantly, to . . . dismiss the claim
as barred by Feres. We are not blind to the tragedy of [the claimant's] condition, and we
regret the effects of our conclusion. Nevertheless, we are not writing on a clean slate.");
Rhodes, The Feres Doctrine After Twenty-Five Years, 18 A.F. L. REv. 24, 40 (1976)
(criticizing the inequity of Feres) [hereinafter Rhodes].

8. See Note, From Feres to Stencel: Should Military Personnel Have Access to FTCA
Recovery?, 77 MicH. L. REV. 1099, 1100 (1979) (citing Hale v. United States, 416 F.2d
355 (6th Cir. 1969) and Downes v. United States, 249 F. Supp. 626 (E.D.N.C. 1965)).
This note suggests that the reasoning behind Feres, discussed later in the text of this
comment, has been substantially weakened by post-Feres decisions concerning non-FTCA
suits against the military. Consequently, with no logical reason to bar claims by active
duty servicemen and the existence of the "discretionary" exception to the FTCA in 28
U.S.C. § 2680(a), the Feres doctrine was reasoned to be obsolete.

9. H.R. REP. No. 288, 99th Cong., 1st Sess., at 2 (1985).
10. H.R. 3174, 99th Cong., 1st Sess., 131 CONG. REC. 8286-131 (1985).
11. Id. The text reads:

§ 2681. Certain claims by members of the Armed Forces
(a) Claims of Members of Armed Forces.-Subject to all the provisions of this chapter,
claims may be brought under this chapter [Chapter 171, 28 U.S.C.] for damages against
the United States for personal injury or death of a member of the Armed Forces serving
on active duty or on full-time National Guard duty (as defined in section 101(42) of title
10), under the conditions prescribed in this section.

(b) Where Care Performed.-The personal injury or death referred to in subsection
(a) must have arisen out of medical or dental care furnished the member of the Armed
Forces in a fixed medical treatment facility operated by the Secretary of a military
department or any other fixed medical facility operated by the United States.

(c) Definitions.-For purposes of this section: (1) The term 'fixed medical facility'
means a medical center, hospital, or clinic that is located in a building, structure, or
other improvement to real property. (2) The term 'personal injury' does not include
mental or emotional disability unless it is the direct result of a physical injury.

(d) Reduction of Claims by Other Benefits.-The payment of any claim of a member
of the Armed Forces under this section shall be reduced by the present value of other
benefits received by the member and the member's estate, survivors, and beneficiaries,
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Congress adjourned. 2 Despite Congress's failure to repeal Feres
in relation to medical malpractice claims in the last Congress,
current dissatisfation with the Feres doctrine assures that this will
not be the last congressional attempt to lay Feres to rest.

The potential legislative repeal of this time-tested doctrine is
of vast importance to the Texas practitioner. The Congressional
Budget Office (CBO) estimated that House Resolution 3174 would
have cost the federal government an additional $25 million per
year through increased liability. 3 As one of the most heavily
populated states in terms of military installations rendering medical
care,' 4 Texas stands to be a major recipient of these funds.

The purpose of this comment is threefold. First, it will examine
the reasoning behind Feres and the legislative reforms which sought
to overrule it. Second, it will explore the practical and theoretical
ramifications of the repeal of Feres as to medical malpractice
claims. Finally, an alternative approach to guaranteeing servicemen
adequate compensation for their injuries will be suggested which
would preserve the certainty of Feres yet still satisfy the ends of
equity.

I. THE POLICIES AND REASONING UNDERLYING FERES AND ITS

POTENTIAL LEGISLATIVE REFORM

A. Federal Tort Claims Act

Under the doctrine of sovereign immunity, a private citizen
cannot sue the United States without its consent.' 5 Being a vestige
of colonial rule, sovereign immunity was the subject of a great
deal of criticism in the late nineteenth and early twentieth centu-

under title 10, title 37, or title 38 that are attributable to the physical injury or death
from which the claim arose ...

Effective Date. Section 2681 . . . shall apply only with respect to personal injuries or
deaths occurring on or after the date of the enactment of this Act.

Id.
12. S. 489, 99th Cong., 1st Sess. (1986).
13. See H.R. REP. No. 288, 99th Cong., 1st Sess., at 6 (1985).
14. See CAmP MONTHLY REPORTS: FY 1985 Management Analysis (Microfiche, 30

Sept. 1985).
15. Feres, 340 U.S. at 139, 71 S. Ct. at 156, 95 L. Ed. at 157; see also Note, The

Effect of the Feres Doctrine on Tort Actions Against the United States by Family Members
of Servicemen, 50 FORDHAM L. REV. 1241 (1982) (explaining sovereign immunity) [here-
inafter Note, Family Members].
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ries. 16 The Federal Tort Claims Act marked the culmination of a
long effort to mitigate the inequities of sovereign immunity. 7

Enacted in 1946, the FTCA substantially softened the federal
government's shield from tort liability. Specifically, it provided a
remedy for claims for injury or damage caused by negligence or
wrongful acts or omissions of any federal employee acting within
the scope of his office or employment."8 The United States will,
however, be held liable only "in the same manner and to the same
extent as a private individual under like circumstances.' ' 19 A claim-
ant must present his claim to the appropriate federal agency and
allow six months for it to be approved or denied. 20 If his claim is
denied, the plaintiff can bring suit in federal district court.2 The
law of the place where the allegedly tortious act or omission
occurred controls.2 2 A victorious claimant is entitled to recover all

16. 340 U.S. at 139, 71 S. Ct. at 156, 95 L. Ed. at 157. The political theory behind
sovereign immunity originated in the Middle Ages. The King ruled by divine right;
therefore, according to the doctrine, he could do no wrong. As early as 1821, the United
States recognized sovereign immunity in Cohens v. Virginia, 19 U.S. (6 Wheat.) 264, 380,
5 L. Ed. 257, 285 (1821). As the federal government expanded its activities, so did the
number of tort claims for negligence. A potential plaintiff's sole remedy was to petition
Congress for a private bill authorizing suit or allocating public funds to compensate the
victims. The volume of bills and the resulting inability to properly air complaints led to
severe inequities in the administration of claims. To relieve Congress from this intolerable
burden, the FTCA was passed. See Feres, 340 U.S. at 139-40, 71 S. Ct. at 156, 95 L.
Ed. at 157-58; Note, Family Members, supra note 15, at 1241-43.

17. Feres, 340 U.S. at 139, 71 S. Ct. at 156, 95 L. Ed. at 157.
18. 28 U.S.C. § 2675(a) (1982); see id. § 2671, defining "employee of the government"

as
officers or employees of any federal agency, members of the military or naval
forces of the United States, members of the National Guard while engaged in
training or duty under section 316, 502, 503, 504 or 505 of title 32 ... and
persons acting on behalf of a federal agency in an official capacity, temporarily
or permanently in the service of the United States, whether with or without
compensation.

Id.
This provision was amended in 1981 to encompass members of the National Guard. It

was expressly broadened so that the Feres rule would apply to the acts or omissions of
National Guard personnel. H.R. REP. No. 384, 97th Cong., 1st Sess., reprinted in 1981
U.S. CODE CONG. & AD. NEws 2692, 2695; see also 28 U.S.C. § 2671 (1982) (defining
"acting within the scope of his office or employment" as "acting in the line of duty").

19. 28 U.S.C. § 2674 (1982).
20. Id. § 2675(a). "Appropriate federal agency" is not defined but should be con-

strued to mean that governmental agency of which the negligent employee is a member.
21. Id. § 1346(b) (giving district courts exclusive jurisdiction of FTCA suits).
22. Id. § 2674. In Texas, the claimant must prove four essential elements to recover

in a medical malpractice suit: (1) a legal duty, measured by a certain standard of conduct,
was imposed upon the defendant to protect others against unreasonable risks; (2) the
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monetary damages, excluding interest prior to judgment and pu-
nitive damages. 23

Recovery under the FTCA is limited by thirteen legislative
exceptions. 24 These exceptions bar claims ranging from the negli-

defendant breached this duty; (3) actual injury resulted to the plaintiff; and (4) there was
a reasonably close causal connection between the defendant's conduct and the plaintiff's
injury. Cloys v. Turbin, 608 S.W.2d 697, 700 (Tex. Civ. App.-Dallas 1980, no writ).
Engrafted upon this test is the presumption that a physician has done his work properly.
Shevak v. United States, 528 F. Supp. 427, 431 (N.D. Tex. 1981); Henderson v. Mason,
386 S.W.2d 879, 882 (Tex. Civ. App.-E Paso 1964, no writ). If the doctor possesses a
reasonable degree of skill and exercises it in the accepted manner, then he is not responsible
for adverse results experienced by the patient. Webb v. Jorns, 488 S.W.2d 407, 411 (Tex.
1972); Graham v. Gautier, 21 Tex. 112, 120 (1858).

A physician is judged according to the standards and practice of his profession. Burks
v. Meredith, 546 S.W.2d 366, 370 (Tex. Civ. App.-Waco 1977, writ ref'd n.r.e.). The
claimant has the burden of establishing that the doctor did not exercise the degree of care
that a physician of ordinary prudence and skill practicing in the same or similar community
would have exercised in the~same or similar circumstances. Bowles v. Bourdon, 148 Tex.

1, 5, 219 S.W.2d 779, 782 (1949); Sears v. Cooper, 574 S.W.2d 612, 615-16 (Tex. Civ.
App.-Houston [14th Dist.] 1978, writ ref'd n.r.e.).

Texas, like many states, has enacted legislation limiting the total recovery in medical
malpractice cases. The Texas Medical Liability and Insurance Improvement Act was
enacted in 1977 and limits the civil liability of physicians, hospitals and other "health
care providers to an amount not to exceed $500,000," irrespective of the amount of actual
and provable damages suffered by a patient in excess of that ceiling. Tax. REV. Civ.
STAT. ANN. art. 4590i, § 11.02(a) (Vernon Supp. 1987); see also Witherspoon, Constitu-
tionality of the Texas Statute Limiting Liability for Medical Malpractice, 10 TEx. TECH
L. REV. 419, 420 (1979) (discussing liability limitation). This amount does not include
however, the "expenses of necessary medical, hospital and custodial care received before
judgment or required in the future for treatment of the injury." TEX. REV. CIv. STAT.

ANN. art. 4590i, § 11.02(b). The term "health care provider" includes "any person,
partnership, professional association, corporation, facility, or institution duly licensed or
chartered by the State of Texas to provide health care as a registered nurse, hospital,
dentist, podiatrist, pharmacist, or nursing home, or an officer, employee, or agent thereof
acting in the course and scope of his employment." Id. § 1.03(a)(3).

The constitutionality of the Texas Medical Malpractice Act is currently in question.
Since 1983, four courts, including the Texas Supreme Court, have held provisions of the
Act unconstitutional. See, e.g., Nelson v. Krusen, 678 S.W.2d 918, 923 (Tex. 1984) (statute
of limitations as applied to adult held unconstitutional); Sax v. Votteler, 648 S.W.2d 661,
667 (Tex. 1983) (statute of limitations as applied to minor held unconstitutional); Detar
Hosp. v. Estrada, 694 S.W.2d 359, 366 (Tex. App.-Corpus Christi 1985, no writ)
(limitation of recovery held unconstitutional); Baptist Hosp. v. Baber, 672 S.W.2d 296,
298 (Tex. App.-Beaumont 1984, writ ref'd n.r.e.) (recovery limitation held unconstitu-
tional when defendant is a hospital).

23. 28 U.S.C. § 2674 (1982). By prohibiting the recovery of punitive damages,
Congress intended to eliminate "a retributive theory of punishment against the govern-
ment." Kalavity v. United States, 584 F.2d 809, 811 (6th Cir. 1978).

24. 28 U.S.C. § 2680 (1982). The specific exceptions are:
(a) Any claim based upon an act or omission of an employee of the Government,
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gent exercise of a federal employee's or agency's discretionary
duties25 to negligent loss or transmission of postal documents.2 6

Except for claims arising in foreign countries 27 or out of "com-
batant activities . . . in time of war," '2 8 no specific provision
excludes active duty servicemen from the FTCA's protection. 29

exercising due care, in the execution of a statute or regulation, whether or not
such statute or regulation be valid, or based upon the exercise or performance
or the failure to exercise or perform a discretionary function or duty on the
part of a federal agency or an employee of the Government, whether or not the
discretion involved be abused. (b) Any claim arising out of the loss, miscarriage,
or negligent transmission of letters or postal matter. (c) Any claim arising in
respect of the assessment or collection of any tax or customs duty, or the
detention of any goods or merchandise by any officer of customs or excise or
any other law-enforcement officer. (d) Any claim for which a remedy is provided
by sections 741-752, 781-790 of Title 46, relating to claims or suits in admiralty
against the United States. (e) Any claim arising out of an act or omission of
any employee of the Government in administering the provisions of sections 1-
31 of Title 50. (f) Any claim for damages caused by the imposition or estab-
lishment of a quarantine by the United States. (g) [Repealed]. (h) Any claim
arising out of assault, battery, false imprisonment, false arrest, malicious pros-
ecution, abuse of process, libel, slander, misrepresentation, deceit, or interference
with contract rights: Provided, That, with regard to acts or omissions of
investigative or law enforcement officers of the United States Government, the
provisons of this chapter and section 1346(b) of this title shall apply to any
claim arising, on or after the date of the enactment of this proviso, out of
assault, battery, false imprisonment, false arrest, abuse of process, or malicious
prosecution. For the purpose of this subsection, "investigative or law enforce-
ment officer" means any officer of the United States who is empowered by law
to execute searches, to seize evidence, or to make arrests for violations of Federal
law. (i) Any claim for damages caused by the fiscal operations of the Treasury
or by the regulation of the monetary system. (j) Any claim arising out of the
combatant activities of the military or naval forces, or the Coast Guard, during
time of war. (k) Any claim arising in a foreign country. (1) Any claim arising
from the activities of the Tennessee Valley Authority. (m) Any claim arising
from the activities of the Panama Canal Company. (n) Any claim arising from
the activities of a Federal land bank, a Federal intermediate credit bank, or a
bank for co-operatives.

Id.
25. Id. § 2680(a).
26. Id. § 2680(b).
27. Id. § 2680(k).
28. Id. § 2680(j).
29. The legislative history of the FTCA reveals that bills introduced prior to its

enactment contained exceptions denying recovery to military personnel. See Brooks v.
United States, 337 U.S. 49, 51, 69 S. Ct. 918, 919, 93 L. Ed. 1200, 1203 (1949) (citing
eighteen tort claims bills introduced in Congress between 1925 and 1935). While the reason
for the omission is uncertain, one commentator hypothesized that the Congress simply
had considered and rejected the proposal. For an excellent summary of the FTCA
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Instead, this exclusion was judicially created in 1950 by the United
States Supreme Court in the case of Feres v. United States.a0

B. Feres v. United States

The first case to reach the Supreme Court questioning the
actionability of FTCA suits by active duty servicemen was Brooks
v. United States.3 The Court held that members of the armed
forces could recover under the Act for injuries suffered off-base
while on furlough.12 The Brooks court based its decision on the
language of the FTCA a and its legislative history.14 They noted
that the FTCA granted jurisdiction over any claim founded on
negligence. a5 They were not persuaded that "any claim" meant
"any claim but that of servicemen." '3 6 The Court, however, ex-
pressly reserved the question of whether such suits could be main-
tained by military personnel whose injuries were sustained incident
to service.

3 7

One year after Brooks, the Supreme Court was faced with
this "wholly different" question in Feres v. United States."5 The
Court consolidated three cases for decision-one involved a neg-
ligence suit by the executrix of a serviceman burned to death in

legislative history, see Hitch, The Federal Tort Claims Act and Military Personnel, 8
RUTGERS L. REV. 316, 317-19 (1954) (hereinafter Hitch, Military Personnel].

30. 340 U.S. 135, 71 S. Ct. 153, 95 L. Ed. 152 (1950).
31. 337 U.S. 49, 69 S. Ct. 918, 93 L. Ed. 1200 (1949). In Brooks, two servicemen

and their father were injured when an Army truck negligently struck their car in an
intersection along a public highway. Id. at 50, 69 S. Ct. at 919, 93 L. Ed. at 1202-03.
The brothers were on furlough at the time. Id.

32. Id. at 54, 69 S. Ct. at 921, 93 L. Ed. at 1205.
33. Id.
34. The Brooks opinion cited eighteen tort claims bills introduced in Congress be-

tween 1925 and 1935. Of these, sixteen contained exceptions denying recovery to service-

men, but none of them were enacted. Furthermore, the FTCA contained a similar provision

that was later omitted. Id. at 51-52, 69 S. Ct. at 919-20, 93 L. Ed. at 1203-04. Thus,

the Brooks Court reasoned that Congress had contemplated the possibility of servicemen's

suits and silently precluded the prospect. Id. at 53, 69 S. Ct. at 920-21, 93 L. Ed. at 1204-05.

35. Id. at 51, 69 S. Ct. at 919, 93 L. Ed. at 1203.

36. Id.

37. Id. at 52, 69 S. Ct. at 920, 93 L. Ed. at 1204 (stating "[were the accident

incident to the Brooks' service, a wholly different case would be presented").

38. 340 U.S. 135, 71 S. Ct. 153, 95 L. Ed. 152 (1950).

19871
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an Army barracks; the other two alleged medical malpractice. 9

The common fact underlying the three claims was that each serv-
iceman, while on active duty and not on furlough, was injured by
the negligence of other military personnel. 40 The Supreme Court
held that the government was not liable under the FTCA for
injuries to servicemen when the injuries arose out of or were
sustained in the course of activity incident to service. 4

1

Four arguments were made to justify the holding in Feres.
First, there was an absence of parallel liability in the private
sector.42 The court properly observed that section 2674 of the
FTCA prescribed the test for allowable claims under the Act. 43

Section 2674 imposes liability upon the United States government
only "in the same manner and to the same extent as a private
individual under like circumstances." ' 44 The Feres Court, however,
found no law in the private sector which authorized a private
citizen to conscript or mobilize a private army. 45 Without this
authorization, it was held by implication that no parallel liability
in the private community could exist which would trigger section
2674's "like circumstances" test in cases involving servicemen
injured in the course of activity incident to service. 46 The second
argument justifying Feres was that a soldier is subject to frequent,
mandatory moves. 47 The substantive law of the place where a claim
arises controls in suits against the government under the FTCA.4 1

39. In Feres v. United States, 177 F.2d 535 (2d Cir. 1949), a serviceman burned to
death in an army barracks. In Jefferson v. United States, 178 F.2d 518 (4th Cir. 1949),
a thirty-inch long towel was left in a soldier after abdominal surgery. The plaintiff in
Jefferson alleged that army doctors had negligently left the towel in his abdominal cavity.
Id. at 137. In Griggs v. United States, 178 F.2d 1 (10th Cir. 1949), the decedent's executrix
alleged that decedent, while on active duty, died because of unskillful medical treatment
by army surgeons. All three cases were consolidated and affirmed sub nom. Feres v.
United States, 340 U.S. 135, 71 S. Ct. 153, 95 L. Ed. 152 (1950).

40. 340 U.S. at 138, 71 S. Ct. at 155, 95 L. Ed. at 156.
41. Id. at 146, 71 S. Ct. at 159, 95 L. Ed. at 161.
42. Id. at 141-42, 71 S. Ct. at 157, 95 L. Ed. at 158-59.
43. 28 U.S.C. § 2674 (1982).
44. 340 U.S. at 141-42, 71 S. Ct. at 157, 95 L. Ed. at 158-59 (emphasis added). The

nearest parallel found by the Feres court was the relationship between the states and their
militia, but the Court found no case permitting members of a militia to sue their state
for injuries suffered in the service. Id. at 142, 71 S. Ct. at 157, 95 L. Ed. at 158-59.

45. Id. at 141-42, 71 S. Ct. at 157, 95 L. Ed. at 158-59.
46. Id.
47. Id. at 143, 71 S. Ct. at 158, 95 L. Ed. at 159.
48. 28 U.S.C. § 1346(b) (1982).

[Vol. 18:819
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Consequently, the Court deemed it unfair to make the remedy
available to servicemen dependent upon geographic fortuities over
which they had no control and upon laws which fluctuated both
in existence and in value. 49

The third argument relied upon by the Feres Court was that
the relationship between the government and members of the armed
forces was "distinctively federal in character." 50 Since no Ameri-
can law had ever permitted a soldier to recover for negligence, the
Court reasoned that this was further justification for denial of
servicemen's claims."' Finally, the Court noted that Congress had
already provided a simple, certain and uniform system of relief in
the form of Veterans Benefits for active duty military members
and their dependents.12 Therefore, because Congress failed to pro-
vide a way to adjust these benefits with FTCA recoveries, the
Court concluded that no remedy for service-connected injuries
existed under the Act.53

Through its analysis, the Feres Court tailored its interpretation
of the FTCA into the entire system of remedies available against
the government to make that system a "workable, consistent and
equitable whole. '5 4 Feres' early application, however, casts doubt
on whether this goal had actually been achieved.

C. Feres' Progeny

The Supreme Court narrowed the scope of Feres four years
later in United States v. Brown." The Brown majority held that

49. 340 U.S. at 143, 71 S. Ct. at 158, 95 L. Ed. at 159.
50. Id. (citing United States v. Standard Oil Co., 332 U.S. 301, 305-06, 67 S. Ct.

1604, 1607, 91 L. Ed. 2067, 2070-71 (1947)).
51. Id.
52. Id. at 144, 71 S. Ct. at 158, 95 L. Ed. at 159-60; see Hitch, Military Personnel,

supra note 29, at 326-28 (reviewing benefits available to servicemen and their dependents
in 1950); see also 38 U.S.C. §§ 331-35, 341-42, 401-23, 1500-21 (1982) (containing the
current law on veterans benefits available for the injury or death of a serviceman on
active duty).

53. 340 U.S. at 144, 71 S. Ct. at 158, 95 L. Ed. at 160.
54. Id. at 139, 71 S. Ct. at 156, 95 L. Ed. at 157.
55. 348 U.S. 110, 71 S. Ct. 141, 99 L. Ed. 139 (1954). In Brown, the plaintiff's knee

was injured while on active duty. Id. at 110, 75 S. Ct. at 142, 99 L. Ed. at 142. Seven
years after his military discharge, a knee operation negligently performed at a Veterans
Hospital left him permanently injured. Id.

1987]
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members of the armed forces injured by government employees
after discharge from the service could maintain a suit under the
FTCA.5 6 The Court explained what it had implied in Feres-that
the primary reason for not allowing soldiers to sue the government
was to preserve military discipline.5 7 Since allowing suit by a
discharged serviceman posed no threat to the "peculiar and special
relationship of the soldier to his superior," ' 58 the Court allowed
veterans to sue under the FTCA.

In 1963 the Supreme Court reviewed the continued validity of
the Feres reasoning as applied to cases not involving the military.
In United States v. Muniz, 59 the Court held that federal prisoners
can sue under the FTCA to recover damages for personal injuries
sustained during confinement in a federal prison and resulting
from the negligence of a governmental employee. 60 Although Feres
was reaffirmed, the majority questioned the efficacy of its "par-
allel private liability" argument in non-military cases. 61 They ob-

56. Id. at 113, 75 S. Ct. at 144, 99 L. Ed. at 144.
57. The Court stated:

The Feres decision did not disapprove of the Brooks case. It merely distinguished
it. . . .The peculiar and special relationship of the soldier to his superiors, the
effect of the maintenance of such suits on discipline, and the extreme results
that might obtain if suits under the Tort Claims Act were allowed for negligent
orders given or negligent acts committed in the course of military duty, led the
Court to read the Act as excluding claims of that character.

Id. at 112, 75 S. Ct. at 143, 99 L. Ed. at 143.
58. Id.
59. 374 U.S. 150, 83 S. Ct. 1850, 10 L. Ed. 2d 805 (1963). In Muniz, one prisoner

alleged negligent diagnosis of a brain tumor; another asserted that prison officials were
negligent in failing to provide enough guards to prevent assaults from other inmates which
caused his injuries. Id. at 151-52, 83 S. Ct. at 1851-52, 10 L. Ed. 2d at 808-09.

60. Id. at 150, 83 S. Ct. at 1851, 10 L. Ed. 2d at 808.
61. Id. at 159, 83 S. Ct. at 1856, 10 L. Ed. 2d at 813. The Court noted that "the

Government's liability is no longer restricted to circumstances in which government bodies
have traditionally been responsible for misconduct of their employees." Id. Citing Indian
Towing Co. v. United States, 350 U.S. 61, 76 S. Ct. 122, 100 L. Ed. 48 (1955) and
Rayonier, Inc. v. United States, 352 U.S. 315, 77 S. Ct. 374, 1 L. Ed. 2d 354 (1957), the
Muniz Court pointed out that the FTCA had been extended to "novel and unprecedented
forms of liability." 374 U.S. at 159, 83 S. Ct. at 1856, 10 L. Ed. 2d at 813.

In Indian Towing, an insurance company sued the United States under the FTCA when
a tugboat it had insured ran aground because of negligent operation of a Coast Guard
lighthouse. The Court distinguished between governmental negligence on an "operational
level" and that involving "exercise of judgment." Since the Coast Guard undertook to
warn the public of danger by operating the light house, it owed a duty to exercise its
"Good Samaritan" efforts in a careful manner. Consequently, the Government's actions
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served that a number of states had allowed prisoners to recover
damages for negligently caused injuries. 62 In addition, the Court
noted the lack of a comprehensive system of relief for prisoners
like the Veterans Benefit Act. 63 Finally, Muniz rejected Feres'
second rationale concerning "nonuniform state law." ' 64 The Su-
preme Court stated that "the nonuniform right to recover will
prejudice prisoners, [but] no recovery would prejudice them even
more.",

65

The importance of Muniz lies primarily in its distinction of
Feres. At least one court interpreted the Supreme Court's fluc-
tuating position as signaling an erosion of the Feres doctrine's
supporting rationales. 66 As evidenced by later cases, however, it is
more appropriate to regard Muniz as implicitly confining Feres to
the special soldier-government relationship presented in that case. 67

Therefore, rather than weakening the logic of Feres, the Court's
holding in Muniz merely recognized that Feres was the exception
rather than the rule. 68

The observation that Feres remains inviolate is supported by
the Supreme Court's 1977 ruling in Stencel Aero Engineering Corp.
v. United States.69 Stencel "dusted off and reasserted ' 70 three

were classfied as "operational" in nature and, therefore, not barred by the "discretionary
function" exception found in 28 U.S.C. § 2680(a) (1982). See 350 U.S. at 64-65, 76 S.
Ct. at 124, 100 L. Ed. at 53-54.

The petitioners in Rayonier sued under the FTCA for damages sustained to their land
as a result of the negligence of Forest Service employees in fighting a fire. The Court
asserted that the test for determining the Government's liability was "whether a private
person would be responsible for similar negligence under the laws of the State where the
acts occurred." 352 U.S. at 319, 77 S. Ct. at 376-77, 1 L. Ed. 2d at 358. Relying on this,
the Court held that the suit was actionable. Id. at 317-18, 77 S. Ct. at 376, 1 L. Ed. 2d
at 357.

62. 374 U.S. at 159-60, 83 S. Ct. at 1856, 10 L. Ed. 2d at 813.
63. Id. at 160, 83 S. Ct. at 1856, 10 L. Ed. 2d at 813.
64. See supra notes 47-49 and accompanying text.
65. 374 U.S. at 162, 83 S. Ct. at 1857, 10 L. Ed. 2d at 814-15.
66. Johnson v. United States, 749 F.2d 1530, 1533 (lth Cir. 1985).
67. See infra notes 69, 75-76 and accompanying text.
68. Cf. Chappell v. Wallace, 462 U.S. 296, 303-04, 103 S. Ct. 2362, 2367, 76 L. Ed.

2d 586, 593 (1983) ("The special status of the military has required, the Constitution has
contemplated, Congress has created, and this Court has long recognized two systems of
justice, to some extent parallel: one for civilians and one for military personnel." [citations
omitted]).

69. 431 U.S. 666, 97 S. Ct. 2054, 52 L. Ed. 2d 665 (1977). In Stencel, the plaintiff
was injured when his ejection seat malfunctioned while flying an Air National Guard
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factors mentioned in Feres and once thought discredited. 7' Relying
on the "distinctively federal in character" rationale, "uniform
system of recovery" argument, and Brown's concern for "military
discipline," the Stencel Court held that the right of a third party
to recover in an indemnity action under the FTCA against the
United States is limited by Feres when the injured party is a
serviceman.7 2 The majority in Stencel concluded that to permit
third-party actions would be to "judicially admit at the back door
that which has been legislatively turned away at the front door." '73

Stencel thus indicated that at least in cases involving claims by
active duty servicemen, the reasoning behind Feres was alive and
well.

Any thought that Stencel was a "jurisprudential aberration ' 74

was dispelled in Chappell v. Wallace75 and United States v. Shearer.76

In Chappell the Supreme Court applied Feres to bar enlisted
persons' non-FTCA suits against superior officers for alleged con-
stitutional violations. 77 Although the Chappell Court relied on

plane. When he sued Stencel, the manufacturer of the system, and the United States,
Stencel cross-claimed against the Government for indemnification. Id. at 667-68, 97 S.
Ct. at 2056, 52 L. Ed. 2d at 668.

70. Parker v. United States, 611 F.2d 1007, 1011 (5th Cir. 1980).
71. Johnson, 749 F.2d at 1534.
72. 431 U.S. at 674, 97 S. Ct. at 2059, 52 L. Ed. 2d at 672. In doing so, the Court

expressly limited its decision in United States v. Yellow Cab Co., 340 U.S. 543, 71 S. Ct.
399, 95 L. Ed. 523 (1951), which held that the FTCA permits impleading the Government
for contribution or indemnity, if the original defendant claims that the United States was
wholly or partially responsible for the plaintiff's injury. 431 U.S. at 669-70, 97 S. Ct. at
2057, 52 L. Ed. 2d at 669.

73. Id. at 673, 97 S. Ct. at 2059, 52 L. Ed. 2d at 671 (citing Laird v. Nelms, 406
U.S. 797, 802, 92 S. Ct. 1899, 1902, 32 L. Ed. 2d 499, 504 (1972)).

74. Johnson, 749 F.2d at 1534.
75. 462 U.S. 296, 103 S. Ct. 2362, 76 L. Ed. 2d 586 (1983). The respondents were

five enlisted men in the Navy who claimed superior officers failed to assign them to
desirable duties, threatened them, gave them low performance evaluations, and imposed
penalties of unusual severity because of their race. Id. at 297, 103 S. Ct. at 2364, 76 L.
Ed. 2d at 589.

76. 473 U.S. 52, 105 S. Ct. 3039, 87 L. Ed. 2d 38 (1985).
77. 462 U.S. at 305, 103 S. Ct. at 2368, 76 L. Ed. 2d at 594. The Court began its

analysis with its decision in Bivens v. Six Unknown Named Agents of the Fed. Bureau of
Narcotics, 403 U.S. 388, 91 S. Ct. 1999, 29 L. Ed. 2d 619 (1971), which authorized
damages for "constitutional torts." Bivens cautioned, however, that a remedy will not
be available when "special factors counselling hesitation" are present. Id. at 396, 91 S.
Ct. at 2004-05, 29 L. Ed. 2d at 626. The Chappell Court used Feres' "effect on discipline"
and "comprehensive compensation system" arguments to deny recovery by the servicemen.
Id.
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several of the rationales behind the Feres doctrine, it emphasized
the adverse impact judicial intrusion would have on military dis-
cipline.

78

Finally, in the recently decided case of United States v.
Shearer,79 a solider, while off-duty and away from base, was
kidnapped and murdered by another serviceman. The murderer
had already been convicted by a German court of manslaughter
while assigned to an army base in Germany.80 Decedent's mother
sued the army under the FTCA for failing to exert reasonably
sufficient control over the murderer and failing to warn other
persons that he was at large.81 The Supreme Court applied Feres
to bar the respondent's claim. 82 In doing so, the Shearer Court
distinguished Brooks v. United States. 3 The court observed that
Shearer involved a claim based on a "decision of command"
rather than a claim founded simply on the negligent operation of
a vehicle, as was the case in Brooks.8 4 The Supreme Court, there-
fore, held that the off-base, off-duty status of an injured service-
man was not nearly as important as the suit's potential effect on
military discipline. 85

After thirty-six years the Feres doctrine has become a firmly
rooted principle of law. The major rationale supporting the doc-
trine is the fear of judicial impairment of military discipline.
Despite criticism, lower federal courts have applied Feres with
equal vigor. 86

D. Feres and Medical Malpractice in the Fifth Circuit

The Fifth Circuit has repeatedly held that medical malpractice
claims fall within Feres' protective ambit when the serviceman

78. 462 U.S. at 300-04; 103 S. Ct. at 2365-68, 76 L. Ed. 2d at 590-93, see also Brown
v. United States, 739 F.2d 362, 365 (8th Cir. 1984), cert. denied, 105 S. Ct. 3524 (1985)
("The most compelling rationale for the Feres doctrine clearly is the potential effect of
civil suits on the military discipline structure.") (citations omitted).

79. 473 U.S. 52, 105 S. Ct. 3039, 87 L. Ed. 2d 38 (1985).
80. Id. at 54, 105 S. Ct. at 3041, 87 L. Ed. 2d at 42.
81. Id.
82. Id. at 59, 105 S. Ct. at 3044, 87 L. Ed. 2d at 45.
83. Id.; see Brooks v. United States, 337 U.S. 49, 69 S. Ct. 918, 93 L. Ed. 1200

(1949) (recovery allowed for injuries caused by negligent driver of a military truck).
84. 473 U.S. at 58, 105 S. Ct. at 3044, 87 L. Ed. 2d at 45.
85. Id.; see also 28 U.S.C. § 2680(h) (1982) (barring claims for assault and battery).
86. See Rhodes, The Feres Doctrine After Twenty-Five Years, 18 A.F. L. REV. 24,

30-32 (1976) [hereinafter Rhodes, The Feres Doctrine] (noting rarity of successful FTCA
claim by serviceman on active duty).
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asserting the claim was on active duty at the time of the alleged
improper medical treatment.8 7 To determine whether a negligent
act will be sheltered by Feres, the court will look at the date the
negligent act occurs rather than when the resulting injury actually
manifests itself.8" Thus, if the negligence occurs while the service-
man is on active duty, Feres will bar his claim, even though the
injury is not detected until after discharge. 9

In determining when to invoke Feres, the Fifth Circuit has
normally looked only to whether or not the service member was
on "active duty" at the time of the negligent treatment. 90 The
Fifth Circuit has noted, however, that the definition of "active"
is not always clear. 91 The court has viewed the concept as consti-
tuting a continuum from actual active duty at one extreme to

87. See, e.g., Jones v. United States, 729 F.2d 326, 330-31 (5th Cir. 1984); Scales v.
United States, 685 F.2d 970, 974 (5th Cir. 1982) (neither mother nor child can maintain
FTCA suit for child's prenatal injuries resulting from negligent medical treatment of
mother while she was on active duty), cert. denied, 460 U.S. 1082 (1983); Johnson v.
United States, 631 F.2d 34, 37 (5th Cir. 1980) (FTCA claim for negligent release from
military hospital of mentally ill serviceman denied because he had not been discharged
from the military), cert. denied, 451 U.S. 1018 (1981); Vallance v. United States, 574
F.2d 1282, 1283 (5th Cir.) (no FTCA claim for negligent diagnosis and treatment of active
duty naval officer), cert. denied, 439 U.S. 965 (1978); Shults v. United States, 421 F.2d
170, 171-72 (5th Cir. 1969) (FTCA claim denied because treatment of injured sailor on
48-hour pass was rendered solely because of his status as a serviceman).

88. See Jones, 729 F.2d at 330-31 (portion of medical malpractice claim arising after
decedent's discharge from service was actionable).

89. See, e.g., Valiance, 574 F.2d at 1282 (no FTCA claim for negligent diagnosis and
treatment of active duty naval officer); Lowe v. United States, 440 F.2d 452 (5th Cir.)
(barred claim for negligent performance of elective surgery two months before claimant's
discharge), cert. denied, 404 U.S. 833 (1971).

90. Jones, 729 F.2d at 328. Typically, whether the serviceman was on furlough or
not at the time treatment was rendered is irrelevant. Because the military member is
admitted for treatment solely because of his status as an armed serviceman, anything that
happens to him during the course of treatment is considered "incident to service." Shults,
421 F.2d at 171-72. Provided the treatment is for the purpose of returning the soldier to
active duty, liability will not be imposed. See, e.g., Adams v. United States, 728 F.2d
736, 741 (5th Cir. 1984) (the activity issue is "couched as: 'Was his treatment intended
to return him to military service?' ").

91. See, e.g., Jones, 729 F.2d at 329. To illustrate, in Garrett v. United States, 625
F.2d 712, 713-14 (5th Cir. 1980), cert. denied, 450 U.S. 918 (1981), the plaintiff, retained
in the service two months between the expiration of his enlistment and formal discharge,
was not allowed to sue under the FTCA for negligent and illegal detainer because he had
not received his discharge papers. In the medical malpractice context, however, the plaintiff
in Adams v. United States, 728 F.2d 736 (5th Cir. 1984) was allowed to sue under the
FTCA for negligent treatment when all that remained for his formal discharge was for
him to report to military authorities. Id. at 739.



THE FERES DOCTRINE

discharge at the other. 92 Therefore, whether a serviceman is acting
"incident to service" will be largely a question of fact. 93

In Parker v. United States,94 the Fifth Circuit promulgated a
three-pronged test to aid in the determination of whether a serv-
iceman's duty should be regarded as "active." The court will
examine at the time of the injury: (1) the duty status of the
serviceman; (2) the site of the injury; and (3) the activity of the
serviceman. 95 Although each factor is considered independently,
the duty status of the service member in medical malpractice cases
is considered "most indicative of the nexus between him and the
government at the time of injury and is therefore the most im-
portant factor. '9 6 In Adams v. United States,97 the court applied
the Parker test when holding that the status of a former service-
man, who was still in the service but awaiting discharge did not
bar an FTCA medical malpractice suit when all that remained to
complete his discharge was for the serviceman to report for sep-
aration. 98 The court reasoned that the claimant's status was "tan-
tamount to discharge" for the purposes of his FTCA suit. 99 Thus,
the policy considerations underlying Feres did not preclude the
plaintiff's claim. 00 As noted in the opinion, the decision closely
comported with the Fifth Circuit's pre-Parker position.' 0l

92. See Adams, 728 F.2d at 739; see also Parker v. United States, 611 F.2d 1007,
1013 (5th Cir. 1980) (describing non-medical malpractice cases failing between the two
extremes of active duty service and discharge).

93. See Parker v. United States, 611 F.2d at 1013 (making liability dependent on the
"totality of circumstances").

94. 611 F.2d 1007 (5th Cir. 1980). In Parker, the plaintiff was injured in a collision
with a government truck while he was off-duty on a four-day furlough and driving towards
his off-base home. Id. at 1008.

95. 611 F.2d at 1013-14. The Fifth Circuit applied the tests described in Parker to
medical malpractice cases in Adams, 728 F.2d at 738-41.

96. Adams, 728 F.2d at 739.
97. 728 F.2d 736 (5th Cir. 1984). Adams was a serviceman who sought treatment at

a government hospital several years after he had been court-martialed. All that remained
for his formal discharge was for him to report to military authorities. Id. at 737-38.

98. Id. at 741. The court explained that the other two factors in the Parker test-
the situs of the injury and activity of the serviceman-were "essentially subsumed into
the inquiry as to his duty status at the time he sought treatment." Id. at 740-41.

99. Id. at 740.
100. Id. at 741.
101. See, e.g., Bankston v. United States, 480 F.2d 495, 497 (5th Cir. 1973) (FTCA

claim held actionable by serviceman injured on day he was to be separated from the
Army because his status was deemed "tantamount" to discharge).
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With this background, it can be said that individuals in the
following examples are barred from suing under the FTCA for
claims arising from negligent treatment and/or diagnosis at gov-
ernment hospitals: (1) active duty servicemen; °2 (2) military mem-
bers injured off-base while on furlough but admitted to a
government hospital and treated solely because of their active duty
status; 03 (3) mentally ill servicemen negligently released from a
military hospital;10 4 and (4) children of service personnel that
sustained prenatal injuries as the result of treatment provided
while the mother was pregnant and on active duty. 05 In contrast,
the following medical malpractice claimants will be allowed to sue
the United States: (1) discharged military personnel; 0 6 and (2)
servicemen whose status is tantamount to being discharged.10 7

The Fifth Circuit recognizes that the fundamental purpose
underlying the distinction between servicemen on active duty and
those not on active duty is to insure the maintenance of military
discipline. As the court stated in Scales v. United States,'08 "[i]f
the court must second-guess the judgment of military officers in
assessing their treatment of a member of the armed services, the
claim will be deemed to have a disruptive effect on discipline and
will be dismissed."' 0 9 Although this rationale has been criticized
by courts and commentators, it remains the law to which the Fifth
Circuit must adhere." 0

E. House Resolution 3174 and Senate Bill 489

Recently, Congress attempted to partially repeal the Feres
doctrine. House Resolution 3174"' and Senate Bill 489112 both

102. Valiance v. United States, 574 F.2d 1282, 1283 (5th Cir.), cert. denied, 439 U.S.
965 (1978); Lowe v. United States, 440 F.2d 452, 453 (5th Cir.), cert. denied, 404 U.S.
833 (1971).

103. Shults v. United States, 421 F.2d 170, 172 (5th Cir. 1969).
104. Johnson v. United States, 631 F.2d 34, 37 (5th Cir. 1980), cert. denied, 451 U.S.

1018 (1981).
105. Scales v. United States, 685 F.2d 970, 974 (5th Cir. 1982), cert. denied, 460 U.S.

1082 (1983).
106. See Jones v. United States, 729 F.2d 326, 330 (5th Cir. 1984).
107. Adams, 729 F.2d at 740; Bankston, 480 F.2d at 497.
108. 685 F.2d 970 (5th Cir. 1982), cert. denied, 460 U.S. 1082 (1983).
109. Id. at 973.
110. See, e.g., id. at 974 (citing cases and commentary criticizing Feres).
111. 99th Cong., 1st Sess., 131 CONG. REc. 8286-131 (1985); see also supra note 11.
112. 99th Cong., 1st Sess. (1986).
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proposed to amend Chapter 171 of Title 28 of the United States
Code to allow members of the armed forces to sue the United
States for damages due to certain injuries caused by improper
medical care. Although House Resolution 3174 was passed by the
House of Representatives on October 7, 1985, 13 Senate Bill 489
was stalled in the Senate Judiciary Committee and eventually died
when the 99th Congress adjourned without the bill's passage." 14

House Resolution 3174 required members of the armed forces
to be serving on active duty or on full-time National Guard duty
when injured or killed as a result of medical or dental care
furnished in a fixed medical treatment facility operated by the
United States, in order to recover under the FTCA."15 A "fixed
medical facility" was defined as "a medical center, hospital, or
clinic that is located in a building, structure, or other improvement
to real property.""11 6 Any award received under this provision was
to be reduced by the present value of other benefits received by
the serviceman and his estate, survivors, and beneficiaries under
Titles 10, 37 or 38 of the United States Code." 7

Thorough discussion of Senate Bill 489 is difficult at present
because the Senate Judiciary Committee has not yet published its
report of hearings held on April 24, 1986. A review of the tran-
script, however, reveals that Senate Bill 489 basically followed
House Resolution 3174.118

Proponents of both bills forwarded three fundamental argu-
ments justifying legislative repeal of the Feres doctrine. The most

113. 2 CONGRESSIONAL INDEX (CCH) 1 35,055 (1986). The bill passed by a two-thirds
vote. Id.

114. The Subcommittee on Administrative Practice and Procedure, Senate Judiciary
Committee, held hearings on April 24, 1986 on Bill 489. The report, as yet, is unavailable.

115. See H.R. 3174, 99th Cong., 1st Sess., 131 CONG. REC. 8286-131 (1985) (proposed
§ 2681(a), (b) of the FTCA); see also supra note 11 (text of FTCA).

116. See H.R. 3174, 99th Cong., 1st Sess., 131 CONG. REC. 8286-131 (1985) (proposed
§ 2681(c)(1)); see also supra note 11 (text of FTCA).

117. See H.R. 3174, 99th Cong., 1st Sess., 131 CONG. REc. 8286-131 (1985) (proposed
§ 2681(d)); see also supra note 11 (text of FTCA). Proposed statutory provisions author-
izing award of benefits include 10 U.S.C. §§ 3721, 6201, 8721 (1982) (providing free
medical care for servicemen injured or ill on active duy); 38 U.S.C. §§ 301-62 (1982)
(compensation for service-connected disability or death); 38 U.S.C. §§ 401-23 (1982)
(dependency compensation for service-connected death); 38 U.S.C. §§ 601-54 (1982)
(hospital, domiciliary and medical care); 38 U.S.C. at §§ 701-88 (1982) (life insurance);
38 U.S.C. §§ 1500-21 (1982) (program for enabling veterans with service-connected
disabilities to recover and obtain suitable employment).

118. See Senate Hearings, supra note 1.
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prevalent argument revolved around fairness."19 The proponents of
the legislation asserted that in a peacetime situation a government
hospital was the equivalent of a civilian medical facility; therefore,
equity demanded that active-duty servicemen be allowed to sue for
medical malpractice under the FTCA like retired servicemen and
dependents of active-duty servicemen could do if injured by a
military physician.' 20 Furthermore, it was estimated that active
duty military personnel constituted only twenty to thirty percent

of the military's patient population.' 21 As a result, denying them
the opportunity to obtain legal redress of alleged wrongs when the
other seventy to eighty percent of the patient population could
obtain such relief arguably relegated them to the status of second-
class citizens. 122

The second rationale relied upon by proponents of House
Resolution 3174 and Senate Bill 489 was that Feres' partial repeal
would allegedly improve the quality of care in military hospitals. 123

The argument was premised on the concept of "deterrence." In
other words, the threat of a lawsuit would deter future medical
malpractice because the negligent practitioner would correct his or
her behavior to avoid paying a judgment and defending a case.' 24

In addition, the "white light of the courtroom"' 2 would suppos-
edly expose the problems in the military health care system and
provide an impetus for corrective action. 126 The ultimate benefi-

ciary of this improvement in the quality of military medicine would
be the individual patient.

119. Id. at 4 (statement of James Sasser, Senator, Tennessee), "[Ulltimately, when
considering the Feres doctrine, we must return to the questions of fairness and equity."
Id.; see also id. at 2 (statement of Daniel Glickman, Representative, Kansas).

120. Id. at 4 (statement of James Sasser, Senator, Tennessee).
121. Id. at 5.
122. Id. at I (statement of Daniel Glickman, Representative, Kansas). As evidence

supporting legislative repeal of Feres, proponents relate glaring instances of malpractice
which have been revealed by several examinations of government hospitals. Id. at 2
(statement of Charles Grassley, Chairman, Subcommittee on Administrative Practice &
Procedure, Senate Judiciary Committee). According to one senator, the offending doctors
hid "behind the Feres doctrine to prevent complete military medicine investigations." Id.
at 3 (statement of James Sasser, Senator, Tennessee).

123. Id. at 5 (statement of James Sasser, Senator, Tennessee).
124. Id. at 11 (statement of H. Lawrence Garrett II, General Counsel, Department

of Defense) (citing this argument only to rebut it).
125. Id. at 5 (statement of James Sasser, Senator, Tennessee).
126. Id.
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Finally, proponents of Feres' partial repeal argued that the
current compensation system established under Titles 10, 37 and
38 of the United States Code provided inadequate compensation
for many injuries sustained by servicemen. 127 For example, one
case was cited in which a severely brain-damaged young man
required twenty-four hour-a-day care. 28 Medical costs consumed
all of the VA compensation provided to him, plus an additional
$600 to $800 a month. 129

Although opponents of this legislative reform expressed sym-
pathy for servicemen on active duty, they offered "practical"
arguments in support of their bid to prevent the limited repeal of
Feres.13 0 One argument addressed the rationale that military per-
sonnel had been relegated to second-class citizens by Feres. It was
argued that military physicians were bound by the same ethical
requirements in treating all of their patients; 3 ' therefore, any
suggestion that military physicians provided better care to the
seventy-five percent of the patient population who could sue than
to the other twenty-five percent on active duty who could not sue
was a "gratuitous insult" to military doctors in general.1 2

Supporters of the Feres doctrine also attacked the "deter-
rence" theory offered by Feres critics. The Department of Defense
(DOD) cited the federal law that immunized military physicians
from medical malpractice suits.' The DOD argued that Congress
deemed this immunity "essential" in order to recruit and retain
physicians because of high medical malpractice insurance premiums
in the civilian sector. 3 4 Thus, because military physicians did not
have to pay malpractice judgments out of their own pockets, either

127. Id. at 2 (statement of Daniel Glickman, Representative, Kansas).
128. Id. Jerry Meagher was 22 years old when he checked into the Balboa Naval

Hospital in 1974 to have a cyst removed from his left arm. He is now severely brain
damaged as a result of that visit. Id.

129. Id.
130. Opponents of H.R. 3174 and S. 489 include the Department of Defense and the

Department of Justice. See H.R. REp. No. 288, 99th Cong., 1st Sess., at 8, 22 (1985)
(statements of Richard Willard, Acting Assistant Attorney General, Civil Division, De-
partment of Justice, and J. Jarrett Clinton, M.D., Deputy Assistant Secretary of Defense).

131. Senate Hearings, supra note 1, at 9 (Statement of H. Lawrence Garrett, General
Counsel, Department of Defense).

132. Id.
133. Id. at 11-12 (citing 10 U.S.C. § 1089 (1982)).
134. Id.
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directly or indirectly through insurance premiums, the "deterrent
effect ascribed to permitting more lawsuits [was] nonexistent."''

Opponents of Feres' partial repeal also pointed to the phenomenon
in the civilian medical community that increasingly large malprac-
tice awards resulted in more lawsuits, not fewer suits. 3 6 Thus, the
only evidence of true deterrence was that more physicians were
being discouraged from practicing in high-risk medical specialties,
while fewer insurance companies were willing to provide coverage
for those who remained.' The salient feature in improving health
care and reducing the instance of malpractice, therefore, was
"quality assurance, not more lawsuits."' 138

The next rationale forwarded to prevent the legislative repeal
of Feres revolved around "fiscal uncertainty." The Congressional
Budget Office conservatively estimated that House Resolution 3174
would cost the government about $25 million per year. 3 9 This
figure doubled the amount already paid out in medical malpractice
claims. 40 Since the negligent practitioner is immunized from per-
sonal liability, the real losers in expanding liability under the
FTCA would be the American taxpayer not the insurance firms.' 41

Additionally, proponents of Feres argued that veterans disability
benefits and military disability benefits adequately compensated
service personnel and their families injured or killed while on
active duty. 142 This was asserted despite the occasional cases pointed
out by Feres' critics where compensation did fall short. Free
medical care, 43 death gratuity benefits,' 4 and subsidized insurance
plans 45 were cited in support of their arguments. 46

135. Id. at 12.
136. Id.
137. Id.
138. Id.
139. H.R. REP. No. 288, 99th Cong., 1st Sess., at 6 (1985) (statement of Peter W.

Rodino, Chairman, House Committee on the Judiciary).
140. Id. In 1984 the Government paid out $50 million in medical malpractice claims.

Id.
141. Senate Hearings, supra note 1, at 5 (statement of Bedford Berrey, M.D., Medical

Director, National Alliance of Senior Citizens).
142. H.R. REP. No. 288, 99th Cong., 1st Sess., at 9-11 (1985) (statement of Richard

Willard, Acting Assistant Attorney General, Civil Division, Department of Justice).
143. See 10 U.S.C. §§ 3721, 6201, 8721 (1982).
144. See id. §§ 1475-90.
145. See id. §§ 1447-55; 38 U.S.C. §§ 765-68 (1982).
146. H.R. REp. No. 288, 99th Cong., 1st Sess., at 10 (1985) (statement of Richard

Willard, Acting Assistant Attorney General, Civil Division, Department of Justice).
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The most rational argument forwarded by supporters of the
Feres doctrine, however, focused on the effect that the proposed
legislation would have on military discipline. It was noted that
many decisions regarding the assignment and discharging of mili-
tary personnel rested on the opinions of medical doctors. 147 If

passed, House Resolution 3174 and Senate Bill 489 would have
allowed subordinates to sue the Government for the legitimate
exercise of judgment by a superior. 148 This prospect was deemed
clearly contrary to the maintenance of the superior-subordinate
relationship. 149

The above discussion summarizes the very divergent views in
the debate over whether or not to repeal the Feres doctrine. The
focus of this comment now turns to weighing the viability of these
arguments, both pro and con. More specifically, the discussion
will consider the practical and theoretical ramifications of allowing
active duty servicemen to sue for medical malpractice under the
FTCA.

II. THE PRACTICAL AND THEORETICAL EFFECTS OF LEGISLATIVE

REFORM OF THE FERES DOCTRINE

Admittedly, the Feres result is inequitable. One's sense of
fairness is irritated by this apparently unjust legal rule which
hinders innocent victims simply because of their status in the armed
forces. Despite this moral indignation, however, a rational analysis
requires a deeper dissection of the problem to determine why the
inequity of Feres remains the law. This analysis will be developed
in light of Congress's recent attempt to repeal, at least partially,
the Feres doctrine as to medical malpractice claims.

A. Fiscal Uncertainty

The most tangible effect of the recent congressional effort to
overrule Feres as to medical malpractice claims would have been
"fiscal uncertainty." As mentioned previously, the Congressional
Budget Office estimated that House Resolution 3174 would have

147. See infra notes 166-67 and accompanying text.
148. H.R. REP. No. 288, 99th Cong., 1st Sess., at 17 (1985) (statement of Chapman

B. Cox, General Counsel, Department of Defense).
149. Id. at 19.

19871



TEXAS TECH LAW REVIEW

cost the taxpayers $25 million per year. 50 This, however, was only
an estimate. Other calculations indicated that the figure could have
been as high as $70 million. 51 With over 900,000 hospital admis-
sions, one-third of which include active duty servicemen, 5 2 and
fifty million outpatient visits per year in military medical facili-
ties,' this estimate appears quite reasonable.

Accentuating this "fiscal uncertainty" is the unpredictability
of sympathetic juries. Currently, a medical malpractice crisis exists
in civilian courts. 54 Litigious plaintiffs regularly receive multi-
million dollar awards."' Expanding the federal government's lia-
bility would fuel this crisis and make the upper estimate of $70
million in additional funds paid out to plaintiffs a reality.

The major harm of this "fiscal uncertainty," however, is not
in the argument that the taxpayers would have to foot the bill, as
suggested by some supporters of the Feres doctrine. 56 Most citizens
would probably express little anger over adequately compensating
a veteran injured because of medical malpractice. Furthermore,

150. H.R. REP. No. 288, 99th Cong., 1st Sess., at 6 (1985).
151. This figure is based on an estimate made by the Administrative Conference of

the United States (ACUS) that $136 million had been paid out in medical malpractice
claims for fiscal year 1983. Because the CBO's calculation was approximately one-half of
$50 million, or $25 million, the ACUS's figure was also halved, leaving $68 million.
Senate Hearings, supra note 1, at 5 (statement of Michael F. Noone, Jr., Professor).

152. H.R. REP. No. 288, 99th Cong., 1st Sess., at 23 (1985) (statement of J. Jarrett
Clinton, M.D., Deputy Assistant Secretary of Defense). This figure is somewhat uncertain.
The House Committee on the Judiciary claimed there were only 90,000 visits, 30,000 (or
one-third) of which were made by active duty personnel. Id. at 6 (statement of Peter
Rodino, Chairman, House Judiciary Committee). These figures are low considering the
millions of people serving in the military, not mention to their dependents. The textual
estimate, therefore, is considered more reliable.

153. Id. at 23 (statement of J. Jarrett Clinton, M.D, Deputy Assistant Secretary of
Defense).

154. See, e.g., Nardi, Medical Malpractice Insurance: Crisis or Opportunity?, 1984
INs. REv. 22, 22 (Mar./Apr. 1984) (stating amounts paid out compared to premium income
jumped from 10301o in 1978 to 14907o in 1982) [hereinafter Nardi, Medical Malpractice];
Sammons, Professional Liability Insurance: The High Cost of Peace of Mind, 81 TEx.
MED. 70, 71 (May 1985) (reporting that one of the three insurance carriers in Texas
experienced a 4707o increase in the number of claims filed, and a 437% jump in the average
amount paid out on each suit). Contra Cunningham and Lowe, Malpractice-The Illusory
Crisis, 54 FLA. B.J. 114 (Feb. 1980) (asserting that the insurance industry was exaggerating
the crisis in order to persuade state legislatures to pass laws which would protect industry
profits).

155. See Nardi, Medical Malpractice, supra note 154, at 26.
156. See supra notes 139-41 and accompanying text.
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the budget appropriated for the military reaches into the billions
of dollars. 15 7 Diverting $25 million from one of the nation's largest
single recipients of federal funds to compensate tort victims could
probably be accomplished without requiring the taxpayer to pay
any more than he is paying now. Instead, the primary detriment
of "fiscal uncertainty" is the frustration of an essential feature
of the Veterans Benefit Act-to provide an upper limit of liability
for the Government as to service-connected injuries. 158

The Veterans Benefit Act (VBA) resembles other legislative
efforts to avoid the needless complication and uncertain cost of
unlimited liability, while providing those injured with the compen-
sation necessary to recuperate from their injuries.5 9 For example,
the VBA's civilian parallels are the Federal Employees Compen-
sation Act (FECA) 160 and the Longshoremen's and Harbor Work-
er's Compensation Act (LHWCA). 161 All of these Acts resemble
worker's compensation statutes found in almost every state.162

Rather than being a scapegoat for the United States to avoid its
legal and moral obligations owed to servicemen-as might be
implied by Feres' critics-the VBA's underlying premise represents
what legislatures across the nation have recognized-that the in-
herent evils of tort litigation outweigh the "equitable" reasons for
subjecting the government, both state and federal, to unlimited
liability. 163

The partial legislative repeal of the Feres doctrine, however,
would have required Congress to reconsider this well-established
principle. This would have necessarily raised the following ques-
tions: (1) whether unlimited governmental liability under the FTCA

157. In 1984 alone the budget appropriations for national defense were $225 billion.
See HISTORICAL TABLES: BUDGET OF THE UNITED STATES GOVERNMENT-FISCAL YEAR 1986

at 3.3(4), Table 3.3 (1985). The projected outlays for national defense in Fiscal Year 1988
are estimated to consume almost 30O7o of the budget. See BUDGET OF THE UNITED STATES

GOVERNMENT: OFFICE OF MANAGEMENT AND BUDGET at M-2 (depicting a pie graph in
which it is estimated twenty-nine cents of every dollar is to be spent by the government
in the 1988 budget for national defense).

158. Stencel, 431 U.S. at 673, 97 S. Ct. at 2059, 52 L. Ed. 2d at 671.
159. See H.R. REP. No. 288, 99th Cong., 1st Sess., at 19 (1985) (statement of Chapman

B. Cox, General Counsel, Department of Defense).
160. 5 U.S.C. §§ 8116, 8173 (1982).
161. 33 U.S.C. § 905 (1982).
162. H.R. REP. No. 288, 99th Cong., 1st Sess., at 19 (1985) (statement of Chapman

B. Cox, General Counsel, Department of Defense).
163. See id. at 22.
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would have undermined Congress's intent behind the VBA-that
being adequate compensation for injured servicemen while limiting
the liability of the United States; (2) whether Congress should also
have expanded governmental liability under the FECA and
LHWCA; and (3) if so, whether such unlimited liability would
have undermined the purposes of these two congressional acts-
adequate compensation while avoiding the uncertainties of unlim-
ited liability. Certainly, the expansion of governmental liability
under the FTCA would have raised an argument to extend liability
under these other federal statutes. Indeed, if a serviceman, an
employee of the government, could sue with impunity, then other
federal employees' suits should be allowed as well. Unfortunately,
such a situation would make the federal government an insurer of
the people-a consequence that Congress was trying to avoid by
passing these acts. The logical alternative, therefore, is to provide
adequate compensation to those injured through non-adversarial
avenues. Such an approach would satisfy the interests of both the
individual and the government.

B. Military Discipline

The second practical argument justifying Feres' existence in-
volves military discipline. Indeed, the Supreme Court's primary
rationale underlying the doctrine is the preservation of the supe-
rior-subordinate relationship by barring suits between service-
men. 164 This argument implies that military discipline and adversarial
proceedings are mutually exclusive concepts. During congressional
hearings over House Resolution 3174 and Senate Bill 489, however,
critics questioned this rationale when the claim dealt with the
doctor-patient relationship and not necessarily with the superior-
subordinate relationship. 165 While true on its face, a closer exam-
ination reveals that even a partial repeal of the Feres doctrine
would have significantly affected military discipline.

As noted previously by supporters of Feres, an extraordinary
number of decisions regarding the assignment and discharging of

164. See United States v. Brown, 348 U.S. 110, 112, 75 S. Ct. 141, 143, 99 L. Ed.
139, 143 (1954).

165. See supra notes 119-29 and accompanying text.
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military personnel rest on the opinions of medical doctors. 166 These
include discharging personnel for drug abuse; disqualifying pilots
from flying duty; and removing servicemen from nuclear weapons
duty. 167 Consequently, the potential for servicemen to disrupt these
decisions rises drastically when they are allowed to sue one another
in civilian courts.168

The possibility of such intra-service suits raises the spectre of
opening the "floodgates of litigation." Obviously, this is not a
new argument, 69 but the reality of it is surprising. Two examples
illustrate. In Bivens v. Six Unknown Named Agents of the Federal
Bureau of Narcotics, 70 the Supreme Court held that government
employees could be sued for constitutional torts they committed.' 7'

Interestingly, after almost 10,000 fully litigated lawsuits in eleven
years, only twenty-nine verdicts were rendered for the plaintiff. 72

In an effort to protect military discipline from the disruptive effects
of such suits, the Court in Chappell v. Wallace 73 held that serv-
icemen could no longer sue each other for constitutional torts. 174

A similar example involves the 1982 amendment to the Federal
Tort Claims Act. 75 Congress redefined the FTCA to include the
acts or omissions of National Guard personnel. 176 Ironically, Con-
gress explained that the sole purpose of including National Guards-
men was not to allow suits by such claimants, but instead to insure
that the Feres rule barred the rapidly increasing number of Na-

166. H.R. REp. No. 288, 99th Cong., 1st Sess., at 20 (1985) (statement of Chapman
B. Cox, General Counsel, Department of Defense).

167. See id. at 21. Resulting decisions of the commanders frequently are contrary to
individual desires and have adverse economic impacts on the member. Id. at 20.

168. Several hypotheticals illustrate: (I) a pilot physically disqualified from flying
status sues, alleging negligent diagnosis; (2) servicemen administratively discharged for
drug abuse sue, alleging medical malpractice in the urinalysis process; (3) administratively
discharged servicemen diagnosed with personality disorders sue, alleging negligent misdi-
agnoses; and (4) an officer who is physically disqualified from nuclear weapons duty sues,
alleging negligent diagnosis. See id. at 21.

169. See Mindes v. Seaman, 453 F.2d 197, 199 (5th Cir. 1971).
170. 403 U.S. 388, 91 S. Ct. 1999, 29 L. Ed. 2d 619 (1971).
171. See id. at 397, 91 S. Ct. at 2005, 29 L. Ed. 2d at 627.
172. H.R. REP. No. 288, 99th Cong., 1st Sess., at 20 (1985) (statement of Chapman

B. Cox, General Counsel, Department of Defense).
173. 462 U.S. 296, 103 S. Ct. 2362, 76 L. Ed. 2d 586 (1982).
174. Id. at 305, 103 S. Ct. at 2368, 76 L. Ed. 2d at 594.
175. See 28 U.S.C. § 2671 (1982).
176. See id.
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tional Guard claims.' 77 These illustrations suggest, therefore, that
when given the opportunity, servicemen will sue each other en
masse.

The harm in servicemen suing each other is that the suit will
disrupt discipline. 78 The partial repeal of Feres would have had
the effect of placing military personnel in civilian courts to testify
against one another. This both disrupts normal military operations
and requires significant logistical efforts to bring back witnesses
and parties once they have been reassigned to other bases. 179 For
example, a serviceman can be reassigned to two different bases in
the span of three years, the time it takes many cases just to get
to trial.18 0 With this frequent movement, allowing suit would
require parties and witnesses to leave their current duty stations
to return to the forum where the malpractice occurred, usually
hundreds of miles away. Furthermore, assuming the plaintiff is
returned to active duty and also is reassigned to other bases, he
will be saddled with having to prepare his case by telephone with
an attorney that remains in the forum where the suit is filed. As
noted by the Supreme Court, such burdens, both on the plaintiff
and the military, justify Feres' continuance. I'8

Some commentators counter the above arguments by distin-
guishing between peacetime and wartime situations. 8 2 Such a dis-
tinction is appealing but unsupportable. Military discipline is not
something that miraculously appears in combat, and then fades
away in the aftermath of the fight. It is a constant. Discipline is
learned in peacetime and relied upon heavily in wartime.8 3 Any

177. See H.R. REP. No. 384, 97th Cong., 1st Sess., reprinted in 1981 U.S. CODE

CONG. & AD. NEWS 2692, 2694-95.

178. See Henninger v. United States, 473 F.2d 814, 815-16 (9th Cir. 1973).
179. See H.R. REP. No. 288, 99th Cong., 1st Sess., at 15 (1982) (statement of Richard

Willard, Acting Assistant Attorney General, Civil Division, Department of Justice); see
also Feres, 340 U.S. at 145, 71 S. Ct. at 158-59, 95 L. Ed. at 160 (similar argument).

180. See, e.g., Feres, 340 U.S. at 143, 71 S. Ct. at 158, 95 L. Ed. at 159 (a soldier
"must serve any place or .... any number of places in quick succession . . .").

181. See, e.g., Feres, 340 U.S. at 145, 71 S. Ct. at 158-59, 95 L. Ed. at 160 (a soldier's
lack of time and money and inability to procure witnesses were cited as reasons justifying
the Court's holding in Feres).

182. See supra note 120 and accompanying text.
183. See, e.g., Chappell, 462 U.S. at 300, 103 S. Ct. at 2365-66, 76 L. Ed. 2d at 590,

stating that "[tlhe inescapable demands of military discipline and obedience to orders
cannot be taught on battlefields; the habit of immediate compliance with military proce-
dures and orders must be virtually reflex with no time for debate or reflection." Id.
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attempt to experiment with the current system of tort immunity
as to military members would seriously threaten the superior-
subordinate relationship and the maintenance of military discipline.

The "military discipline" argument should be qualified in one
respect: its underlying premise is not to suggest that no change is
due in the present system by which compensation is provided for
active-duty servicemen. Certainly, situations like the one cited by
opponents of Feres involving the severely brain-damaged young
man whose medical costs consumed well over his allotted VA
compensation need to be rectified. Instead, the argument is to
persuade the reader that two very important, but competing, goals
must be reconciled when considering the partial repeal of the Feres
doctrine-adequate compensation for active duty victims of med-
ical malpractice and preservation of military discipline. Neither
can be blindly ignored if a reasonable alternative is to be achieved
rather than a knee-jerk reaction that satisfies proponents of only
one or the other position.

Based on the previous analysis, servicemen should not be
allowed to sue each other in civilian courts. Instead, servicemen
injured through medical malpractice should be guaranteed that
they will be adequately compensated for their injuries, and means
should be taken to insure that such malpractice will not recur.
Assuming, therefore, that the fundamental purpose behind House
Resolution 3174 and Senate Bill 489 was to place injured service-
men on a par with their civilian counterparts in terms of adequate
compensation for medical malpractice, then the legal means by
which this goal is achieved is irrelevant. The following section
forwards a suggested scheme of compensation and self-regulation
through which the goals of adequate compensation and improved
quality of care could be achieved.

III. ALTERNATIVES TO HOUSE RESOLUTION 3174 AND

SENATE BILL 489

No single remedy will cure the inequities which result from
strict application of the Feres doctrine. 8 4 The combined efforts of

184. These inequities include disallowing servicemen to sue while others similarly
situated are afforded this remedy and disallowing claims by children who suffered prenatal
injuries from negligent medical care while their mothers were on active duty. See supra
text accompanying notes 49, 105.
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the military medical community, the Department of Defense, and
Congress will be required to achieve true reform. The first step in
devising an adequate system will be to determine whether the
benefits currently available under the Veterans Benefit Act'85 are
adequate to provide for servicemen injured in the line of duty. If
those benefits are sufficient, then no changes in the current system
are necessary. If, however, the present system falls short, then
reform must be instituted.

Currently, a person 1000 disabled, but who has not suffered
the loss of a limb, will receive $1,335 per month or $16,120 per
year in compensation. 8 6 Free medical care increases this sum to a
conservative estimate of $25,000 per year.'87 As the serviceman's
health improves, the figure proportionately decreases.188 Assuming
the worst-permanent disability for life-and a life expectancy of
twenty years, the serviceman will receive $500,000.189 This figure
substantially exceeds the ceiling placed on medical malpractice
awards by at least one state legislature in response to the medical
malpractice crisis. 190

Despite the apparently generous compensation available to
injured servicemen under the VBA in comparison to the maximum
recovery allowed for similar injuries under some state ceilings,
Congress may nonetheless determine that the VBA is inadequate.
This finding would be based on such cases as the severely brain-

185. See U.S.C. Titles 10, 37, and 38.
186. See 38 U.S.C. § 334 (1982) (referring to 38 U.S.C. § 314 (Supp. III 1982)). At

90%/0 disability the serviceman is entitled to $803/month, 38 U.S.C. § 314(i) (Supp. III
1982); 80 0%o-$713/month, id. § 114(h); 70%-$617/month, id. § 314(g); 60%-$489/
month, id. § 314(f); 50%-$388/month, id. § 314(e); 40%-$274/month, id. § 314(d);
30%-$191/month, id. § 314(c); 20%-$126/month, id. § 314(b); 10%-$68/month, id.
§ 314(a).

187. See supra note 143 and accompanying text.
188. See 38 U.S.C. § 314 (1982) ("if and while the disability is rated [at]
189. Assuming the same facts, except changing the disability rating, the following

sums would be awarded: (a) 90%-$192,720; (b) 80%-$171,120; (c) 70%-$148,080; (d)
60%-$117,360; (e) 50%-$93,120; (f) 40%-$65,760; (g) 30%-$45,840; (h) 20%-
$30,240; (i) 10%-$16,320.

190. See, e.g., CAL. CIV. CODE § 3333.2 (West Supp. 1987) (limiting non-economic
damages to $250,000); cf. IND. CODE ANN. § 16-9.5-2.2 (Burns Supp. 1978) ($550,000
limit); LA. REV. STAT. ANN. § 40-1299 42(B)(1) (West 1977) ($500,000 limit); NEB. REv.
STAT. § 44.2825 ($500,000 limit); N.M. STAT. ANN. § 41-5-6 (Supp. 1986) ($500,000 limit);
S.D. CODIFIED LAWS ANN. § 21-3-11 (1984) ($500,000 limit); TEX. REV. Civ. STAT. ANN.

art. 4590i, § 11.02(a) (Vernon Supp. 1986) ($500,000 limit). These statutes were cited in
Witherspoon, supra note 22, at 420 n.4).
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damaged young serviceman whose veterans benefits fell far short
of his living expenses. If Congress makes this finding, then it
should channel its efforts into increasing the amount of compen-
sation available under the Act. Such reform in the VBA system
would provide a viable alternative to tort litigation.' 9' Indeed, such
a scheme would avoid the divisive, expensive and time-consuming
disadvantages inherent in the adversarial system, yet follow in the
footsteps of similar no-fault compensation systems already estab-
lished by Congress in the Federal Employees Compensation Act 192

and the Longshoremen's and Harbor Workers' Compensation
Act.

93

An alternative to tort litigation is needed to remedy the
medical malpractice problem. It would require improvement of
military health care through quality assurance by the DOD and
the military medical community. Recent media interest and cov-
erage of military medicine which laid the groundwork for House
Resolution 3174 and Senate Bill 489' 94 have led to conclusions that
''most military medicine is bad.'' 195 While these observations are
far from the truth,' 96 there is still room for improvement. A
discussion of the current quality control system is necessary at this
point to illustrate the areas in which changes would be beneficial.

A quality assurance staff was established in 1982 to monitor
and evaluate the quality of care provided by military physicians. 197

This group also develops policies and programs designed to im-
prove the quality of care. 198 A peer review program was recently
established under which substantially all of the cases involving
medical malpractice or resulting in death are strictly scrutinized. 99

191. H.R. REP. No. 288, 99th Cong., 1st Sess., at 19 (1985) (statement of Chapman
Cox, General Counsel, Department of Defense).

192. 5 U.S.C. §§ 8116, 8173 (1982).
193. 33 U.S.C. § 905 (1982).
194. H.R. REP. No. 288, 99th Cong., 1st Sess., at 22 (1985) (statement of J. Jarrett

Clinton, M.D., Deputy Assistant Secretary of Defense for Professional Affairs and Quality
Assurance).

195. Id. at 22-23.
196. Id. at 24-25 (in military hospitals the medical malpractice claims rate documented

approximately 6.4 claims per 100 physicians in 1983 and 1984; the civilian community
registered 16.5 claims per 100 physicians for the same period).

197. Id. at 23.
198. Id.
199. Senate Hearing, supra note 1, at 6 (statement of James Sasser, Senator, Ten-

nessee).
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In addition, all physicians seeking to practice in the military are
now required to undergo a minimum pre-entry credentials screening
which takes several months to complete;200 obtain and maintain a
valid state license while on active duty;20 1 and submit to a biennial
review of their performance.2 0 2 All of these measures have been
designed to increase the quality of military health care.2 3

The following suggestions take up where the present system
has left off: (1) creating stricter standards for awarding clinical
privileges, such as increasing the number of classes and examina-
tions for certification; (2) providing stricter enforcement mecha-
nisms to ensure timely action and investigation of actual or suspected
substandard care; and (3) contracting with a civilian review orga-
nization to examine, independently, quality assurance efforts in
order to monitor their effectiveness and make recommendations
for change, if needed. 20 4

Implementation of these programs alongside those already in
existence should help alleviate instances of medical malpractice in
the military. Servicemen inevitably injured by medical malpractice
in spite of these measures would be adequately compensated through
increased veterans benefits. The result promises to be a viable
system of health care capable of providing the services required
of it without subjecting the military to the perils of the adversarial
system.

IV. CONCLUSION

The Feres doctrine precludes FTCA suits by active duty serv-
icemen for injuries arising out of or incident to active military
service. Although the doctrine has shown signs of weakening since
its announcement in 1950, recent Supreme Court decisions show
that Feres is alive and well in cases involving the military.

200. H.R. REP. No. 288, 99th Cong., 1st Sess., at 24 (1985) (statement of J. Jarrett
Clinton, M.D., Assistant Secretary of Defense for Professional Affairs and Quality
Assurance).

201. See Senate Hearings, supra note 1, at 13 (statement of H. Lawrence Garrett,
General Counsel, Department of Defense).

202. H.R. REP. No. 288, 99th Cong., 1st Sess., at 24 (1985)(statement of J. Jarrett
Clinton, M.D., Assistant Secretary of Defense for Professional Affairs and Quality
Assurance).

203. See id. at 23-24 (citing other efforts at reform).
204. Senate Hearings, supra note 1, at 13.
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The inviolate nature of the Feres doctrine is, however, wav-
ering in the wake of House Resolution 3174 and Senate Bill 489.
Recent media coverage of the military health care system sparked
this legislative reform which would have allowed active duty serv-
icemen to sue under the FTCA for injuries arising from medical
malpractice. The professed purpose of this reform was to battle
the injustice of barring service members' claims for negligent
medical treatment while similarly situated civilian claimants seeking
to avail themselves of a judicial remedy were allowed to proceed
unhindered.

Congress's actions had a strong emotional appeal, but a deeper
analysis raises serious questions as to the validity of the attempted
reform. First, there would have been the fiscal uncertainty created
by subjecting the federal government to unlimited liability. Con-
servative estimates showed that the proposed amendment to the
Federal Tort Claims Act would have cost between $25 million and
$70 million. 20 5 These figures are tenuous at best, however, as
evidenced by the multi-million dollar judgments regularly awarded
in the civilian community.

The harm caused by this uncertainty is the frustration of the
essential feature of the Veterans Benefit Act-to provide an upper
limit of liability for the government as to service-connected inju-
ries. Allowing unlimited liability under the FTCA would have
raised serious questions as to the efficacy of the well-established
principle that the dangers of tort litigation outweigh the "equita-
ble" reasons for subjecting the government to unlimited liability.

The second important consideration mandating the retention
of Feres in medical malpractice cases is the effect that House
Resolution 3174 and Senate Bill 489 would have had on the
maintenance of military discipline. Empirical data suggests that
servicemen will not hesitate to institute litigation against their
fellow servicemen. 20 6 The logistical problems of maintaining intra-
service suits in civilian courts, coupled with the unique nature of
the superior-subordinate relationship, mandate that military mem-
bers not be allowed to sue one another.

The purpose of this comment has been to suggest that neither
allowing suits by active duty servicemen nor barring their claims

205. See supra notes 150-53 and accompanying text.
206. See supra notes 169-77 and accompanying text.
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without adequate compensation is desirable. Each position caters
to an emotional or logical extreme which does not achieve equity,
the desirable administration of government, or the maintenance of
military discipline. A middle ground is needed. The solution is
two-fold: (1) revamp the Veterans Benefit Act to insure that
adequate compensation is provided to active duty victims of med-
ical malpractice; and (2) restructure the quality assurance program
for actors in the military health care system. The result will be a
viable plan that avoids the divisive, expensive nature of the ad-
versarial system, while assuring that men and women who serve
in the armed forces are properly compensated for their injuries.

by Brian T. Cartwright


