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I. INTRODUCTION

Although the Fifth Circuit Court of Appeals considered a num-
ber of administrative law cases during the survey period,1 a great
many involved the routine judicial review of agency determinations
concerning government benefits under the substantial evidence stan-
dard and, therefore, did not address any unprecedented issues. 2 The

* Assistant Professor of Law, Texas Tech University School of Law. B.S., Angelo State

University, 1979; J.D., University of Texas School of Law, 1982.
1. June 1, 1987 through May 31, 1988.
2. See, e.g., Mays v. Bowen, 837 F.2d 1362 (5th Cir. Feb. 1988) (review of denial of

social security disability payments); Hollis v. Bowen, 832 F.2d 865 (5th Cir. Oct. 1987) (review
of denial of social security benefits). In these benefits cases the Fifth Circuit continued its
tradition of providing great deference to agency decisions as part of its substantial evidence
review.

By comparison, however, the Fifth Circuit afforded little deference to certain agency
rulemaking that was at issue in Shell Chem. v. EPA, 826 F.2d 295 (5th Cir. Aug. 1987). In
Shell several manufacturers of a chemical solvent challenged a final rule promulgated by the



TEXAS TECH LAW REVIEW [Vol. 20:267

circuit did, however, reach noteworthy decisions in several cases
involving the judicial review of agency decisions as well as in cases
addressing issues such as exhaustion, finality, primary juridiction,
administrative search warrants, and the awarding of attorney's fees;
this survey will focus on those cases.

II. JuDICiAL REVIEW

The Fifth Circuit rendered an array of interesting decisions
involving various aspects of the judicial review of agency actions.
Perhaps reflective of the state of our economy during the survey
period, a number of these cases arose in the context of federal agency
intervention into the affairs of troubled financial institutions.' In
other cases the Fifth Circuit provided great deference to agency
decision-making with respect to the scope of review to be provided
to an agency's interpretation of its own regulations and to an agency's
refusal to grant hardship exceptions in deportation proceedings.

A. Troubled Financial Institutions

In Woods v. Federal Home Loan Bank Board4 the Fifth Circuit
considered an appeal involving the appointment by the Federal Home
Loan Bank Board (the "Bank Board") of the Federal Savings and
Loan Insurance Corporation ("FSLIC") as the receiver for the

EPA which required the manufacturers and processors of the chemical to test the substance
for its harmful effects on human health; the challengers argued that the rule was not supported
by substantial evidence. Id. at 296. The rule had been promulgated pursuant to the Toxic
Substances Control Act, 15 U.S.C. §§ 2601-29 (1982 & Supp. IV 1986), which provides that
an EPA rule issued pursuant to the Act must be sustained if it is supported by substantial
evidence. See 826 F.2d at 297; 15 U.S.C. § 2618(c)(1)(B)(i) (1982). The Fifth Circuit remanded
the case to the EPA for additional factfinding based primarily on the manufacturers' argument
that subsequent to the promulgation of the rule there had been both a reduction in the amount
of the chemical's use and changes in the nature of its use which had reduced the risk to
humans. 826 F.2d at 298. The court directed that the EPA not only supplement its adminis-
trative record with findings concerning changes in the chemical's use, but also reconsider its
testing rule in light of those findings. Id.

3. See, e.g., Caprock Plains Fed. Bank Ass'n v. Farm Credit Admin., 843 F.2d 840 (5th
Cir. May 1988) (solvent institutions' challenge of a Farm Credit Administration ("FCA")
regulation authorizing the FCA to compel financially sound Farm Credit System institutions
to provide funds to unsound System institutions held not ripe for judicial review because FCA
might never order such a transfer of funds, and any such transfer could be reviewed by a
court at such time).

4. 826 F.2d 1400 (5th Cir. Aug. 1987), cert. denied, -__U.S .. , 108 S. Ct. 1221,
99 L. Ed. 2d 422 (1988).
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Western Savings Association ("Western").' The Bank Board ap-
pointed the FSLIC as the receiver for Western on September 12,
1986, after having "determined that Western (1) was insolvent, (2)
had suffered substantial dissipation of assets due to violations of
regulations and unsafe or unsound practices by its management, and
(3) was in an unsafe and unsound condition to transact business." '6

Western and its owners and operators brought suit seeking removal
of the receiver and interim injunctive relief to restrain the receiver
from transferring any assets.7 The district court denied the request
for an injunction and, after a review of the administrative record,
granted the Bank Board's motion for summary judgment. The
district court found no genuine issue of material fact regarding
whether the decision to appoint the receiver was supported by the
administrative record, was not arbitrary or capricious, and was validly
based on statutory grounds.9 Western and its owner appealed, arguing
both that the district court had been incorrect in applying the
arbitrary and capricious standard instead of undertaking a de novo
review'l and that they had been denied due process."

Jarrett E. Woods, Jr., had acquired Western in 1982 and sub-
sequently made a substantial change in the entity's business strategy
and operation.12 Shortly after his acquisition, the Bank Board began
conducting a series of examinations of Western, which revealed
serious underwriting deficiencies, improperly documented loans, and
improperly substantiated credit information."3 In 1984 the Bank Board
adopted a resolution stating that Western had engaged in unsafe and
unsound practices.' 4 Although Western thereafter consented to an
order to cease and desist such practices, further examinations by the
Bank Board disclosed that Western did not alter its practices. 5

Following a long period of supervision, which included numerous

5. Id. at 1402.
6. Id.
7. Id.
8. Id.
9. Id.

10. Id.
11. Id. at 1410.
12. Id. at 1403. The institution shifted away from single family home mortgage loans to

commercial real estate loans and other commercial ventures. Id.
13. Id.
14. Id.
15. Id.
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meetings between Bank Board examiners and Western officials, anal-
ysis of Western financial statements, expert appraisals of the property
securing Western's outstanding loans, and the review of a report
prepared by Western's auditors, the Bank Board ultimately appointed
the FSLIC as receiver in September 1986.16 The plaintiffs then brought
their unsuccessful action in the district court in an attempt to remove
the FSLIC as receiver pursuant to 12 U.S.C. section 1464(d)(6)(A).17

On appeal, the plaintiffs first challenged the district court's
review of the Bank Board's decision to appoint a receiver under the
arbitrary and capricious standard. 8 The Fifth Circuit observed that
its "jurisdiction to review the Bank Board's decision to appoint a
receiver 'is limited to a determination whether one of the statutory
grounds enumerated in section 1464(d)(6)(A) existed at the time of

16. Id. at 1404. The Bank Board is an independent federal agency which was created by
Congress. Id. at 1405 (citing 12 U.S.C. § 1437 (1982)). It is charged with the administration
of the Home Owners' Loan Act of 1933, 12 U.S.C. §§ 1461-68 (1982 & Supp. IV 1986) and
the National Housing Act, 12 U.S.C. §§ 1724-30 (1982 & Supp. IV 1986). 826 F.2d at 1405.

Based on th[e] [voluminous administrative], record the Bank Board determined
first that, despite a reported net worth of more than $65 million as of June 30,
1986, Western was actually insolvent by at least $56 million based on real estate
and other losses of over $120 million not reflected in Western's books. The Bank
Board found second that these losses were the result of violations of laws and
regulations and unsafe or unsound practices. Based on Western's insolvency, the
composition of its loan portfolio, and the apparent refusal of Western's management
to utilize sound lending practices-as evidenced by Western's consistent actions and
its non-compliance with the cease and desist order-the Bank Board concluded third
that Western was in an unsafe and unsound condition to transact business.

Id. at 1404.
17. 826 F.2d at 1404. Section 1464(d)(6)(A) permits the association to bring an action in

the district court "for an order requiring the [Bank] Board to remove such . . .receiver, and
the court shall upon the merits dismiss such action or direct the [Bank] Board to remove such
... receiver." 12 U.S.C. § 1464(d)(6)(A) (Supp. IV 1986). The same section constitutes the
statutory authority pursuant to which the Bank Board derives its power to appoint a receiver,
and provides in pertinent part:

The grounds for the appointment of a .. . receiver for an association shall be
one or more of the following: (i) insolvency in that the assets of the association are
less than its obligations ...; (ii) substantial dissipation of assets or earnings due to
...any unsafe or unsound practice or practices; (iii) an unsafe or unsound condition
to transact business; .. .The [Bank] Board shall have exclusive power and jurisdic-
tion to appoint a .. .receiver.

Id.
18. 826 F.2d at 1405. The district court conducted its review of the administrative record

in accordance with the "arbitrary and capricious" standard provided by the Administrative
Procedure Act. See 5 U.S.C. § 706(2)(A) (1982).
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the appointment of the [receiver].' "19 The plaintiffs contended that
the wording of section 1464(d)(6)(A)-that "the court shall upon the
merits dismiss such action or direct the [Bank] Board to remove such
... receiver" -mandates de novo review. 20 The court observed that
the issue of scope of review was an open one in the Fifth Circuit. 2

1

The court began its analysis of section 1464(d)(6)(A) by stating
that the Supreme Court has determined that in instances in which
Congress has provided for review without setting the standard to be
used or procedures to be followed, judicial consideration is to be
confined to the administrative record, and de novo proceedings are
not to be conducted. 22 The Fifth Circuit panel then noted its approval
of the Eighth Circuit view that the provision of section 1464(d)(6)(A)
providing that "the court shall upon the merits dismiss such action"
does not provide for the scope of review, but merely directs the
district court "to affirm or reverse the appointment of a receiver
based on the existence of statutory grounds for appointment-not
on procedural or policy grounds. ' 23 The court provided justification
for its decision on policy grounds by observing that the decision was
consistent with congressional intent to vest a vast amount of authority
in the Bank Board to regulate savings and loan associations and to
take swift regulatory action. 24 Such policy reasons are particularly
compelling given the FSLIC's position in the federal insurance scheme:
much of the risk of financial failure falls upon the FSLIC as the
insurer of every depositor's accounts.

The plaintiffs also argued that a de novo review was mandated
by section 706(2)(F) of the Administrative Procedure Act 25 because
the Bank Board's fact finding procedures were inadequate. 26 The

19. 826 F.2d at 1406 (quoting Alliance Fed. Sav. & Loan Ass'n v. FHLBB, 782 F.2d
490, 493, modified on other grounds, 790 F.2d 34 (5th Cir. 1986)).

20. Id.
21. Id. at 1406 n.4. The court acknowledged that the Eighth Circuit had previously held

that § 1464(d)(6)(A) does not provide for de novo review. Id. at 1406; see Guaranty Sav. &
Loan Ass'n v. FHLBB, 794 F.2d 1339, 1342 (8th Cir. 1986).

22. 826 F.2d at 1406 (citing United States v. Carlo Bianchi & Co., 373 U.S. 709, 715
(1963)).

23. Id.
24. Id. at 1406-07. Section 1464(d)(6)(A) also permits the Bank Board to appoint a receiver

ex parte and without notice if statutory grounds for the appointment exist. See 12 U.S.C. §
1464(d)(6)(A) (Supp. IV 1986).

25. 5 U.S.C. §§ 701-06 (1982 & Supp. IV 1986).
26. 826 F.2d at 1408. Section 706 of the Administrative Procedure Act provides in part
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court observed that, although the Supreme Court has interpreted
section 706(2)(F) as authorizing de novo review when the agency
action "is adjudicatory in nature and the agency fact finding pro-
cedures are inadequate," 27 such de novo review is limited to those
situations in which there are inadequate fact finding procedures in
an adjudicatory proceeding or in a judicial proceeding brought to
enforce an administrative action. 2 Accordingly, the court reasoned
that since 12 U.S.C. section 1464(d)(6)(A) did not require the Bank
Board to hold an adjudicatory hearing to determine whether a
statutory ground for the appointment of a receiver existed, but simply
granted permission to the association to bring an action in the district
court seeking the ouster of the receiver, section 706(2)(F) of the
Administrative Procedure Act was inapt. 29 Hence, the court held that
there was no right to a de novo review and that the district court
had properly applied the "arbitrary and capricious" standard of
review.30

Apart from their scope of review arguments, the plaintiffs also
raised an interesting contention that the Administrative Procedure
Act's arbitrary and capricious standard of review denied them due
process of law.3 This argument was premised on a contention that
the plaintiffs were not afforded any post-deprivation evidentiary and
adjudicatory hearing prior to the Bank Board's seizing of Western's
assets.32 The plaintiffs maintained that the Constitution requires a
meaningful hearing, preferably before a taking, and at least after the
seizure of property; and, since section 1464(d)(6)(A) did not provide
for a hearing, the statute infringed on their due process rights."

that a reviewing court must set aside agency action when "unwarranted by the facts to the
extent that the facts are subject to trial de novo by the reviewing court." 5 U.S.C. § 706(2)(F)
(1982).

27. 826 F.2d at 1408 (quoting Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402,
415 (1971)).

28. Id. (citing Camp v. Pitts, 411 U.S. 138, 142 (1973) (a review of fact finding procedures
used by the Comptroller of the Currency in the denial of an application for a new bank)).

29. Id.
30. Id. The court then determined that the administrative record amply supported the

Bank Board's decision to appoint a receiver. Id. at 1409-10.
31. Id. at 1410.
32. Id. There is no constitutional requirement that an association be given such a hearing

prior to the appointment of a receiver by the Bank Board. See Fahey v. Mallonee, 332 U.S.
245 (1947).

33. 826 F.2d at 1410. The statute expressly permits the Bank Board to appoint a receiver
ex parte and without prior notice. See 12 U.S.C. § 1464(d)(6)(A) (Supp. IV 1986). There is
no mention of a post-appointment hearing.

[Vol. .20:267
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Although the Fifth Circuit concurred with the plaintiffs' assertion
that the absence of any pre-deprivation process under the statute at
issue heightened the need for post-deprivation procedures, the court
rejected the due process attack by observing that the government's
interests in the matter greatly outweighed Western's and Woods'
private interests.34 The court concluded that the available method of
post-deprivation process-judicial review of Bank Board action under
the arbitrary and capricious standard-was adequate to protect against
the risk of erroneous deprivations.35 The court determined that West-
ern was not denied the opportunity to be heard because it had been
given the opportunity to participate in virtually every facet of the
compiling of the administrative record.36

The court in Woods accorded great deference to the agency
involved. Given the particular legislative scheme and the governmental
and public interests involved, this decision is both well-reasoned and
appropriate. It is worth noting, however, that the court did leave
room in its opinion for a future attack of a Bank Board decision if
the Bank Board acts in an overzealous manner.3 7

The Fifth Circuit also considered a case during the survey period
which pertained not to the attempted removal of a receiver appointed
by the Bank Board, but to the powers that have been bestowed by
Congress upon such a receiver of an insolvent financial institution.

34. 826 F.2d at 1411. The court relied on a series of Supreme Court decisions which call
for the employment of a flexible balancing test in determining whether the process provided
comports with due process requirements. See Mathews v. Eldridge, 424 U.S. 319, 335 (1976)
(balance the government interest with the private interests affected and the risk of erroneous

deprivation); Morrissey v. Brewer, 408 U.S. 471, 481 (1972) (due process requires such process
as the situation demands); Cafeteria & Restaurant Workers Union v. McElroy, 376 U.S. 886,

895 (1961) (consideration of the procedures due process requires begins with determining the
nature of the government's interest involved as well as the private interest affected).

35. 826 F.2d at 1411.
36. Id. at 1411-12.
37. Id. at 1411. The court observed,

If the record before the Bank Board is properly compiled and demonstrates it

properly followed its Congressional mandate and its own regulations, and gave fair

and reasoned consideration to all relevant factors before determining that one or
more of the statutory grounds for appointment of a receiver existed, its decision
will survive review in the district court.

Id.
Thus, the failure by the Bank Board to so act should result in a successful court challenge.

Of course, a decision by a district court on such grounds would comport with a traditional
arbitrary and capricious review of agency action.

1989]
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In Coit Independence Joint Venture v. FirstSouth,, F.A.38 the Fifth
Circuit was faced with a suit by a creditor of a failed financial
institution against the FSLIC as receiver. 9 At issue was the proper
interpretation of 12 U.S.C. section 1464(d)(6)(C), which provides that
''no court may . . . restrain or affect the exercise of powers or
functions of a ... receiver, '"40 and of 12 U.S.C. section 1729(d),
which provides the following is pertinent part:

In connection with the liquidation of insured institutions in
default, the Corporation shall have power ... to settle, compro-
mise, or release claims in favor of or against the insured institu-
tions, and to do all other things that may be necessary in connection
therewith, subject only to the regulation of the . . . other public
authority having jurisdiction over the matter.4'
In Coit the court's review was controlled by an earlier decision

of the Fifth Circuit-North Mississippi Savings & Loan Association
v. Hudspeth.4 2 In Hudspeth the Fifth Circuit determined that these
two statutes provide the FSLIC with exclusive jurisdiction over suits
brought by creditors against receiverships. 4

1 As a result, suits by
creditors against the FSLIC as a receiver must be presented first to
the FSLIC, then appealed to the Bank Board before appeal to the
federal courts is possible under the Administrative Procedure Act."

Between 1983 and 1986 the Coit Independent Joint Venture
received several loans from FirstSouth, a federal savings association.4 5

In October 1986 Coit sued FirstSouth in a Texas state court for
usury, breach of good faith, and breach of fiduciary duty."6 Shortly
thereafter the Bank Board declared FirstSouth insolvent and ap-
pointed the FSLIC as receiver; the FSLIC then removed the case to
federal court.4 7 Following Hudspeth, the district court dismissed the
suit for lack of subject matter jurisdiction.4 8

On appeal Coit argued that Congress did not intend the FSLIC
to enjoy exclusive jurisdiction over creditors' state-law claims against

38. 829 F.2d 563 (5th Cir. Oct. 1987), rev'd, 57 U.S.L.W. 4347 (U.S. Mar. 21, 1989).
39. Id. at 563.
40. 12 U.S.C. § 1464(d)(6)(C) (1982).
41. Id. § 1729(d).
42. 756 F.2d 1096 (5th Cir. 1985), cert. denied, 474 U.S. 1054 (1986).
43. Id. at 1101.
44. See 829 F.2d at 564. But see 57 U.S.L.W. at 4347, 4354.
45. 829 F.2d at 564.
46. Id.
47. Id.

48. Id.

[Vol. 20:267
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savings associations in receivership. 49 In a per curiam opinion the
Fifth Circuit affirmed the dismissal by the district court noting that
its decision was controlled by Hudspeth.5 0

The attempt by Coit to persuade the Fifth Circuit to depart
from Hudspeth was driven by intervening decisions in other jurisdic-
tions. In Morrison-Knudson Co. v. CHG International, Inc.5" the
Ninth Circuit disagreed with the holding in Hudspeth and concluded
that the FSLIC has no power to adjudicate creditor claims.12 The
Texas courts have since followed the reasoning of the Ninth Circuit. 3

These courts concluded that neither the "powers or functions"
language in 12 U.S.C. section 1464(d)(6)(C), nor the "all things that
may be necessary" provision in 12 U.S.C. section 1729(d), gives the
FSLIC the power to adjudicate state-law claims pending against the
FSLIC as receiver for a failed financial institution.14 Because of the
split between the circuits, the Supreme Court agreed to review Coit
and reversed the Fifth Circuit decision early in 1989."1 Given the
potential impact on both creditors of failed savings and loan asso-
ciations and others who may have claims against such associations,
the decision by the Supreme Court should bear close scrutiny.

49. Id.
50. Id. The court stated "we have reaffirmed the Hudspeth decision several times, and

are clearly bound by it." Id. Accord Thomes v. Equitable Sav. & Loan Ass'n, 837 F.2d 1317
(5th Cir. Feb. 1988) (constitutional challenges to FSLIC regulatory scheme not ripe since
administrative process at FSLIC has not been exhausted); Red Fox Indus., Inc. v. FSLIC, 832
F.2d 340 (5th Cir. Nov. 1987), abrogated by, Coit Independence, Inc. v. FSLIC, 57 U.S.L.W.
4347 (U.S. Mar. 21, 1989); FSLIC v. Bonfanti, 826 F.2d 1391 (5th Cir. May 1987), petition
for cert. filed, 57 U.S.L.W. 3038 (U.S. Aug. 5, 1987) (No. 87-255).

51. 811 F.2d 1209 (9th Cir. 187), cert. dismissed sub nom. FSLIC v. Stevenson Assocs.,
-U.S.....109 S. Ct. 358, 102 L. Ed. 2d 349 (1988).
52. Id. at 1212.
53. See FSLIC v. Glen Ridge I Condominiums, Ltd., 750 S.W.2d 757, 759 (Tex. 1988),

petition for cert. filed, 57 U.S.L.W. 3363 (U.S. Oct. 19, 1988) (No. 88-659); Summertree
Venture III v. FSLIC, 742 S.W.2d 446, 453 (Tex. App.-Houston [14th Dist.] 1987, writ
denied). The Fifth Circuit, in its Coit opinion, cited the Glen Ridge court of appeals decision,
Glen Ridge Condominiums, Ltd. v. FSLIC, 734 S.W.2d 374 (Tex. App.-Dallas 1986, writ
denied). See 829 F.2d at 564.

54. See cases cited supra note 53.
55. See 57 U.S.L.W. 4347 (U.S. Mar. 21, 1989). In sum, the Supreme Court "conclude[d]

that Congress has not granted FSLIC the power to adjudicate creditors' claims against the
assets of a failed savings and loan association under FSLIC receivership, and that creditors
are entitled to de novo consideration of their claims in court." Id. at 4354. The Court also
held that creditors do not need to exhaust administrative remedies afforded by the Bank Board
before going to court. Id.
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B. Agency Interpretation of its Regulations

During the survey period, the Fifth Circuit considered several
administrative law issues other than judicial review of agency actions.
One of those issues was the extent of deference to be given by a
reviewing court to an agency's interpretation of its own regulations.
In Cieutat v. Bowen16 the Fifth Circuit had the opportunity to review
the Secretary of Health and Human Services' (the "Secretary")
interpretation of certain Social Security Administration ("SSA")
regulations .

7

Longstanding precedent requires the federal courts to give great
deference to an agency's interpretation of its own regulations. 8 In
Cieutat the appellant, Charles Cieutat, appealed from a summary
judgment granted in favor of the Secretary dismissing Cieutat's suit.5 9

Cieutat had brought the action in an attempt to set aside the
Secretary's denial of his claim for Social Security disability insurance
benefits and supplemental security income ("SSI") benefits.6 In his
appeal to the Fifth Circuit, Cieutat argued that the Social Security
Appeals Council (the "Appeals Council") had violated the SSA's
own regulations by reopening the Administrative Law Judge's ("ALJ")
previous finding that Cieutat was indeed disabled. 61

Several months after the ALJ's decision determining that Cieutat
had a disabling back injury, the SSA received additional information
which reflected that Cieutat had actually been employed during the
time in which he had claimed to be disabled due to his alleged back
impairment.6 2 In light of this information the Appeals Council, on
its own initiative, reopened the ALJ's decision and issued a revised

56. 824 F.2d 348 (5th Cir. Aug. 1987).
57. Id. at 350.
58. Id. at 356; see, e.g., Ford Motor Credit Co. v. Milhollin, 444 U.S. 555, 566 (1980);

Udall v. Tallman, 380 U.S. 1, 16-17 (1965). In Udall the Supreme Court stated that "[wlhen
the construction of an administrative regulation rather than a statute is in issue, deference is
even more clearly in order .... [T]he ultimate criterion is the administrative interpretation,
which becomes of controlling weight unless it is plainly erroneous or inconsistent with the
regulation.' " Id. at 16-17 (quoting Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414
(1945)).

59. 824 F.2d at 350.
60. Id.; see 42 U.S.C. §§ 423(a), 1381a (Supp. IV 1986).
61. 824 F.2d at 350-52. Cieutat had claimed that he was unable to work due to a back

impairment. Id. at 350.
62. Id. at 351.

[Vol. 20:267
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decision finding that Cieutat was not disabled for purposes of re-
ceiving benefits. 63

The parties did not dispute that the SSA regulations in question
had been properly promulgated or that the regulations were neither
arbitrary nor capricious.6 Rather, Cieutat contended that the Secre-
tary's interpretation of the regulations as authorizing the Appeals
Council to reopen and revise an ALJ's decision was inconsistent with
the express language of the SSA regulations.65 Hence, Cieutat urged
that the Appeals Council had violated the SSA's own regulations by
reopening the ALJ's decision on its own initiative.

The Fifth Circuit began its analysis by declaring that not only
is a court's review of an agency's regulations generally circumscribed
by the Administrative Procedure Act, but that such review is even
more narrow with respect to regulations promulgated by the Secretary
of Health and Human Services because Congress has "conferred on
the Secretary exceptionally broad authority to prescribe standards"
such as those at issue in this case.66 Thus, the court determined that
it was obligated to give great deference to the Secretary's interpre-
tation of the agency's own regulations. 67

Consistent with such deference, the court observed that it was
not free to set aside the Secretary's interpretation merely because the
court might have interpreted the regulations differently as an original
matter, but that the court "must accept the Secretary's interpretation
unless that interpretation is plainly inconsistent with the language of
the regulations. ' 68 Accordingly, the court focused its review on
whether the Secretary's interpretation of section 404.988 of the
regulations, 69 which had been cited by the Secretary as the specific
regulatory authority for sustaining the jurisdiction of the Appeals
Council to reopen Cieutat's case, was plainly inconsistent with the
language of that section and the other controlling regulations.70

Section 404.988 of the regulations essentially provides that an
agency determination or decision may be reopened (a) for any reason

63. Id. The Appeals Council acted under the authority of the SSA regulations. See 20
C.F.R. §§ 404.987-.989, 416.1487-.1489 (1988).

64. 824 F.2d at 352.
65. Id.
66. Id. at 351 (quoting Schweiker v. Gray Panthers, 453 U.S. 34, 43 (1981)).
67. See supra note 58 and accompanying text.
68. Id.; see 2 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 7.22, at 105-08 (2d ed. 1979).
69. 824 F.2d at 353; see 20 C.F.R. § 404.988 (1988).
70. 824 F.2d at 353.

19891
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"within twelve months of the date of the notice of the initial
determination" regarding benefits, "(b) [within four years of the
date of the notice of the initial determination" upon a finding of
good cause to reopen the case, or (c) at any time upon the occurrence
of certain specified conditions, all of which were inappropriate to
the facts at issue in this case. 71 In this case the Appeals Council
reopened Cieutat's case more than twelve months after Cieutat had
been given notice of the initial determination regarding benefits; thus,
section 404.988 permitted reopening only upon a finding of good
cause by the Appeals Council. 72 One of the reasons for finding good
cause to reopen a case, however, is the furnishing of new and material
evidence; such new evidence was provided to the Appeals Council in
Cieutat's case. 73

Cieutat argued that the Secretary's reading of section 404.988 as
allowing the Appeals Council to reopen a decision at any time and
for any reason prior to the expiration of twelve months, and for
four years upon a showing of good cause, rendered meaningless
another section of the regulations, section 404.969.14 That section
places a specific limit of sixty days from the date of decision or
dismissal on the Appeals Council's ability to review on its own
motion an AL's administrative decision. 75 Cieutat urged that reading
section 404.988 in a manner allowing ALJ decisions to be reopened
by the Appeals Council under the terms of that section would render
the sixty-day limitations period of section 404.969 meaningless, be-
cause such a sixty-day limit could always be overridden by the one-
year and four-year limits contained in section 404.988.76 Accordingly,

71. 20 C.F.R. § 404.988 (1988) (emphasis added).
72. 824 F.2d at 354.
73. Id. at 350-51; see 20 C.F.R. § 404.989(a)(1) (1988).
74. 824 F.2d at 354; see also 20 C.F.R. § 404.969 (1988) (anytime within 60 days after

the date of a hearing decision or dismissal the Appeals Council may decide to review the
action that was taken).

75. 824 F.2d at 354. The administrative procedures for handling disability claims are
contained in 20 C.F.R. §§ 404.900-.999(d) (1988). If a claimant is unsuccessful at the initial
determination stage, the administrative review process available winds its way from a recon-
sideration determination, id. § 404.907, to an evidentiary hearing before an ALJ, id. § 404.929,
to review by the Appeals Council. Id. §§ 404.967-.968. The claimant must seek review by the
Appeals Council within sixty days following notice of the ALJ's decision. Id. Alternatively,
the regulations permit the Appeals Council to initiate review of the ALJ's decision on its own
motion within sixty days after the date of the ALJ's hearing decision or dismissal. Id.
§ 404.969.

76. 824 F.2d at 354-55.
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Cieutat argued that the Secretary's interpretation of section 404.988
was inconsistent with the other regulations governing administratative
review procedure. 7

The Secretary responded to Cieutat's arguments by noting that
the time limits provided by sections 404.988 and 404.969 are not
measured symmetrically.7 8 According to the Secretary, the sixty-day
period provided by section 404.969, during which the Appeals Council
can review a case on its own motion, must begin running from the
date of the AL's hearing decision, while the one-year and four-year
periods, during which the Appeals Council can reopen a decision
under section 404.988, begin to run on the date that the claimant is
sent notice of the initial determination on his benefits application. 9

The Secretary explained that, given the time required to process a
claim through the various administrative levels, it is quite possible
that the one-year period, under section 404.988 during which a case
might be reopened without a showing of good cause, could expire
prior to the running of the sixty-day review period of an AU's
hearing decision under section 404.969.10 Accordingly, there could be
situations in which the Appeals Council would be free to review an
AL's decision under section 404.969's sixty-day rule, but it could
not reopen the same AU decision without a showing of good cause s. 8

Therefore, the court concluded that the Secretary's interpretation of
section 404.988 did not "rob[ ] the sixty-day limit of section 404.969
of all its meaning or effect." '8 2

In reaching its conclusion on how these particular SSA regula-
tions and issues should be interpreted, the Fifth Circuit is in accord
with the Fourth and Eighth Circuits, which have also adopted the

77. Id. at 355.

78. Id.
79. Id.

80. Id. "Suppose that a claimant received an initial determination denying him benefits
.. . on January 1, 198[9]." Id. at n.11. Because of the time periods involved in proceeding
through the various levels of administrative review authorized by the regulations, it is quite
possible that an ALJ's hearing decision might not be reached until January 1, 1990. See id.
If that were the case, the one-year period during which a case could be reopened by the

Appeals Council without a showing of good cause pursuant to § 404.988 of the regulations
would have expired, but January 1, 1990, the date of the ALJ's hearing decision, would signal
the beginning of the sixty-day administrative review period authorized by § 404.969. See id.

81. Id. at 355-56.
82. Id.
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interpretation of section 404.988 urged by the Secretary. 83 The Fifth
Circuit acknowledged in Cieutat, however, that other circuits have
reached different conclusions about the interpretation of these re-
gulations.8 4 The Eleventh Circuit has concluded that section 404.988
authorizes the Appeals Council to reopen a case only in accordance
with the sixty-day limitation imposed by section 404.969.85 In addi-
tion, the First Circuit has interpreted section 404.988 as allowing the
reopening of a case only upon the filing of a motion by a disappointed
claimant and not by the Appeals Council itself, although the Appeals
Council could still participate in the administrative review process
afforded by section 404.969.16

Given the Fifth Circuit's conclusion that the interpretation of
the regulations urged by the Secretary did not deprive the sixty-day
limitations period of section 404.969 of all its force, the court
concluded that the Secretary's reading of section 404.988 as allowing
the Appeals Council to reopen the ALJ's decision in Cieutat was not
"plainly inconsistent with the language of the regulations. '8 7 Thus,
the Fifth Circuit declined to invalidate the Secretary's interpretation
of those regulations and determined that the Appeals Council had
the power to reopen the decision of the AU on the facts presented.88

Accordingly, although other circuits have not chosen to do so, in
Cieutat the Fifth Circuit gave great deference to the Secretary's
interpretation of his agency's own regulations. Given the longstanding
requirement for the federal courts to defer to an agency's interpre-
tation of its own regulations,89 however, the Fifth Circuit's interpre-
tation of the regulations at issue in Cieutat is more reasonable than
that afforded by the First and Eleventh Circuits. The question should
not be whether the reviewing court believes that the regulations were
artfully drafted, but "whether the Secretary's interpretation of his
own regulations is plainly inconsistent with their language or wholly
unreasonable. "90 The administrative process would be thwarted if an

83. See Zimmermann v. Heckler, 774 F.2d 615, 617 (4th Cir. 1985); Higginbotham v.
Heckler, 767 F.2d 408, 410 (8th Cir. 1985).

84. 824 F.2d at 356.
85. See Butterworth v. Bowen, 796 F.2d 1379, 1385-89 (11th Cir. 1986).
86. See McCuin v. Secretary of Health & Human Servs., 817 F.2d 161, 171-75 (lst Cir.

1987).
87. 824 F.2d at 356.
88. Id. at 356-57.
89. See supra note 58 and accompanying text.
90. See 824 F.2d at 356 n.13.
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agency became overly hampered in analyzing and interpreting the
very regulations that it had chosen to promulgate.

C. A Narrow View of Abuse of Discretion

Although as a general principle of administrative law it is im-
portant to provide due deference to an agency, in another decision
rendered during the survey period, the Fifth Circuit has gone too far
by providing a blank check of deference to the agency involved. In
Hernandez-Cordero v. INS,9t a case decided by the Fifth Circuit
sitting en banc, a majority of the Fifth Circuit took an extremely
narrow view of an abuse of discretion standard. 92 The case involved
the appeal of Patricio Hernandez-Cordero and his wife from the
denial of their application for a suspension of deportation. 93 Although
the couple were subject to deportation, they applied for a suspension
of deportation by contending that they were eligible for discretionary
relief because of the "extreme hardship" that deportation would
cause them. 94

Under the Immigration and Nationality Act, eligibility for a
suspension of deportation is available to an alien who (1) has been
physically present in the United States for a continuous period of at
least seven years prior to the application, (2) is a person of good
moral character, and (3) "is a person whose deportation would, in
the opinion of the Attorney General, result in extreme hardship to
the alien or to his spouse, parent, or child, who is a citizen of the
United States . . . . 9 The alien has the burden to establish eligibility
for such a suspension of deportation. 96

In this case the affected couple raised a number of arguments
to establish that deportation would cause extreme hardship. For
example, they urged that they would face severe economic hardship

91. 819 F.2d 558 (5th Cir. June 1987) (en banc).
92. Id. at 564. The court rendered a 9-5 split decision.
93. Id. at 559.
94. Id.; see 8 U.S.C. § 1254(aX) (1982). Mr. Hernandez-Cordero and his wife were

citizens of the Republic of Mexico but had resided in the United States continuously since
1975. 819 F.2d at 559. The couple had assets valued at approximately $70,000. Id. In addition,
the couple have four children, three of whom are American citizens. Id. Although all of the
children speak Spanish, they have attended American schools and do not read or write Spanish.
Id. at 568 (Rubin, J., dissenting).

95. 819 F.2d at 560; see 8 U.S.C. § 1254(a)(1) (1982).
96. Gomez-Martinez v. INS, 593 F.2d 10 (5th Cir.), cert. denied, 444 U.S. 941 (1979).
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because they would be forced to sell a newly-purchased home at a
loss and would have great difficulty in finding work in Mexico. 97

The couple also argued that deportation would adversely impact their
children because of the diminished educational opportunity available
in Mexico and that the family would suffer emotional and psycho-
logical hardship because of being uprooted from their community. 9

In denying the application for a suspension of deportation, the
immigration judge acknowledged that deportation would cause hard-
ship, but he concluded that the hardship was not "extreme." The
Board of Immigration Appeals ("BIA") upheld the denial of the
application for a suspension of deportation and, in affirming the
immigration judge's determination that deportation would not result
in extreme hardship, the BIA expressly noted that it had "considered
all of the factors presented, both individually and cumulatively."' °°

The majority began its analysis of the couple's appeal by ob-
serving that the Attorney General enjoys unfettered discretion in
determining whether to suspend the deportation of an alien.'0 1 The
majority acknowledged that the Supreme Court has indicated that
the BIA has broad discretion to define the term "extreme hardship"
narrowly. 02 Then, although recognizing that the courts have the
authority to review determinations made by the BIA regarding "ex-
treme hardship" under an "abuse of discretion" standard, the ma-
jority determined that "those terms do not fully convey the extent
to which deference is due in reviewing the substance of the BIA's
determination that the hardship is not 'extreme.' "103 Accordingly,

97. 819 F.2d at 559-60.
98. Id. at 559.
99. Id. at 560. The immigration judge suggested that the economic hardship of selling

the recently-purchased home at a loss was a "self-inflicted wound" because the house was
built after deportation proceedings had commenced. Id. at 559. The immigration judge further
concluded that "economic hardship alone" could not constitute "extreme hardship." Id. at
560; see Zamora-Garcia v. INS, 737 F.2d 488, 491 (5th Cir. 1984).

100. 819 F.2d at 560. The couple then appealed the BIA's decision, and a panel of the
Fifth Circuit initially reversed the BIA. See Hernandez-Cordero v. INS, 783 F.2d 1266, 1269
(5th Cir. 1986).

101. 819 F.2d at 560; see Jay v. Boyd, 351 U.S. 345, 354 (1956).
102. 819 F.2d at 561; see INS v. Wang, 450 U.S. 139 (1981). In Wang, the Court noted

"The attorney general and his delegates have the authority to construe 'extreme hardship'
narrowly should they deem it wise to do so. Such a narrow interpretation is consistent with
the 'extreme hardship' language, which itself indicates the exceptional nature of the suspension
remedy." Id. at 145.

103. 819 F.2d at 561-62.
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the majority determined that a reviewing court "has an exceedingly
narrow substantive review" of a BIA determiniation of no extreme
hardship, and concluded that a court is "entitled to find that the
BIA abused its discretion only in a case where the hardship is uniquely
extreme, at or closely approaching the outer limits of the most severe
hardship the alien could suffer and so severe that any reasonable
person would necessarily conclude that the hardship is extreme."' ' 0

4

Thus, the majority found, not surprisingly, that when measured
against such a standard, the BIA did not abuse its discretion in
finding that there was no extreme hardship facing the deported couple
and their family., 05

Judge Rubin authored a blistering dissent. °6 In his well-reasoned
analysis, Judge Rubin noted that the majority has adopted a standard
of review "that renders administrative decisionmaking unreviewa-
ble."' 7 In describing the majority's test for the type of hardship
necessary to be deemed sufficiently severe to constitute an "extreme
hardship," the dissent stated

Without citing a single precedent or any other authority, the
opinion then states a formula that in practical application must
result in the affirmance of every administrative decision. The
majority offers no illustration of the kind of hardship that would
meet its definition of extremity, but one can hardly imagine
anything but death as a hardship so dire that any reasonable
person would necessarily consider it extreme. 08

The dissent further observed that Congress, in creating an ex-
ception to deportation, had chosen the phrase "extreme hardship"
and had not restricted the deportation relief to "hardship [that) is
uniquely extreme, at or closely approaching the outer limits of the
most severe hardship the alien could suffer and so severe that any
reasonable person would necessarily conclude that the hardship is
extreme."' 9 Congress could have used more restrictive words had it
intended to restrict relief so narrowly, but chose not to do so.110

104. Id. at 562-63.
105. Id. at 563.
106. See id. at 564 (Rubin, J., dissenting).
107. Id. (Rubin, J., dissenting).
108. Id. at 565 (Rubin, J., dissenting) (emphasis in original).
109. Id. (Rubin, J., dissenting).
110. Id. (Rubin, J., dissenting). Congress used the more restrictive phrase, "exceptional

and extremely unusual hardship," in the same statute with respect to relief for certain groups
of aliens such as convicted criminals and anarchists. Id.; see 8 U.S.C. § 1254(a)(2) (1982).
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In addition, the dissent questioned the majority's finding that
the words "in the opinion of the Attorney General," as used in the
statute, require limiting review of "no extreme hardship" determi-
nations to a standard more narrow than the ordinary "abuse of
discretion" standard.' The dissent appended a list of more than
one hundred sixty statutes containing the phrase "in the opinion of
[certain agency officials]" to which judicial interpretation has uni-
formly allowed a standard of review at least as broad as the "clear
abuse of discretion standard."" 2

Although there is no question that a reviewing court should give
much deference to the Attorney General and his delegees in the
exercise of their discretion under the deportation statutes, the stan-
dard of review articulated by the majority in Hernandez-Cordero for
reviewing "no extreme hardship" determinations is tantamount to a
decision that no judicial review will be made available to affected
aliens. As a matter of practicality, it is an ephemeral test that tells
the bureaucracy "to do as it will" and that the courts will never
question the agency's decisionmaking." 3 Such a standard of review,
if engrafted upon other statutes, would render the Administrative
Procedure Act, and its requirements for an "abuse of discretion"
standard of administrative review, completely nugatory.

III. EXHAUSTION AND FINALITY

The Fifth Circuit decided two noteworthy cases during the survey
period involving the related doctrines of exhaustion of administrative
remedies and finality of agency decisions. In Central States Southeast
& Southwest Areas Pension Fund v. T.LM.E.-DC, Inc.1 4 the Fifth
Circuit had the opportunity to explore various aspects of the ex-
haustion doctrine," 5 and in Dow Chemical Co. v. EPA" 6 the court

111. 819 F.2d at 566 (Rubin, J., dissenting).
112. Id. at 570-74 (Rubin, J., dissenting). The majority countered this analysis by noting

that the Attorney General's authority under the statute at issue "is doubly-insulated from
judicial review: he is directed to formulate his opinion as to what constitutes 'extreme'
hardship. None of the cases cited by the dissent involves statutes that authorize the formulation
of an opinion about the definition of such a highly subjective term." Id. at 562 n.2.

113. See id. at 567 (Rubin, J., dissenting).
114. 826 F. 2d 320 (5th Cir. Aug. 1987).
115. See id.
116. 832 F.2d 319 (5th Cir. Nov. 1987).
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compared the doctrine of exhaustion with the doctrine of finality.,1 7

The Central States decision provides an instructive distinction
between statutory and prudential exhaustion of administrative rem-
edies. The case involved an employer's withdrawal from a multiem-
ployer pension plan and subsequent litigation concerning the assessment
of withdrawal liability for such action pursuant to the Employee
Retirement Income Security Act of 1974 ("ERISA"), as amended by
the Multiemployer Pension Plan Amendments Act of 1980
("MPPAA")."8 Congress enacted ERISA to provide a comprehensive
regulation of private pension plans to assure that employees and their
beneficiaries would not be deprived of anticipated retirement bene-
fits." 9 Due to a concern that a significant number of multiemployer
pension plans were experiencing financial hardship, Congress enacted
the MPPAA. 20 Through the MPPAA, Congress sought to reduce
the burdens created by employer withdrawals upon a plan and
required that any employer withdrawing from such a multiemployer
pension plan would have to pay a fee to the pension plan for
withdrawing.' 2 ' According to the MPPAA, if the withdrawing em-
ployer and the sponsor of the multiemployer pension plan cannot
agree on the amount of withdrawal liability, the dispute is to be
resolved by arbitration. 2 2 The MPPAA also provides that an em-
ployer is not to be considered to have withdrawn from such a pension
plan merely because that employer suspends contributions under the
plan during a labor dispute involving its employees.2 3

In Central States, T.I.M.E.-DC, which maintained a nation-wide
trucking operation, was involved in a series of labor disputes with
the International Brotherhood of Teamsters union.' 24 During the

117. Id. at 324-25. Both of these doctrines are limitations on judicial review. Under the
principle of exhaustion, judicial review of an agency's action will not be available unless the
affected party has taken advantage of all corrective procedures provided for in the adminis-
trative process. B. SCHWARTZ, ADMINISTRATIVE LAW § 8.30 (2d ed. 1984). Finality, on the
other hand, relates to the principal of ripeness and requires that an agency render a "final"
action before such decision is ripe for judicial review. Id. § 9.1.

118. 826 F.2d at 321; see 29 U.S.C. §§ 1001-1368 (1982 & Supp. IV 1986); Id. §§ 1381-
1461.

119. 826 F.2d at 321.
120. Id.
121. Id.
122. Id.
123. See 29 U.S.C. § 1398(2) (1982).
124. 826 F.2d at 322.
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midst of the disputes, T.I.M.E.-DC substantially reduced its contri-
butions to a number of multiemployer plans, including the Central
States, Southeast and Southwest Areas Pension Fund ("CSF"). 125 In
April 1986 CSF determined that all pertinent labor disputes had
ended and assessed withdrawal liability against T.I.M.E.-DC. 2 6 Con-
temporaneously, CSF filed suit in district court to collect T.I.M.E.-
DC's delinquent contributions. 27 T.I.M.E.-DC filed an answer and
a counterclaim seeking a declaratory judgment and injuctive relief
against CSF's claim for withdrawal liability under the MPPAA. 128

T.I.M.E.-DC claimed that it was exempted under the labor dispute
exception. 129 Based primarily on a finding that T.I.M.E.-DC and the
Teamsters were still in a labor dispute and that CSF's trustees thereby
lacked a legal basis under the MPPAA to assert withdrawal liability,
the district court granted a preliminary injunction in favor of T.I.M.E.-
DC. 30 The district court also ruled against CSF's claim that as a
jurisdictional prerequisite to obtaining a judgment on the merits, the
MPPAA required the parties to enter into arbitration with regard to
withdrawal liability.13'

On appeal, CSF argued that the district court erred in failing to
require T.I.M.E.-DC to arbitrate the dispute with CSF. l3

1 CSF's
position was based first on the assertion that arbitration is a juris-
dictional prerequisite to district court review of a plan sponsor's
withdrawal liability assessment. 33 Alternatively, CSF argued that
"even if arbitration is not a jurisdictional prerequisite," arbitration
should be required under the prudential doctrine of exhaustion of
administrative remedies. '14

The Fifth Circuit, in discussing CSF's contentions, compared
the doctrine of statutory exhaustion with the related doctrine of
prudential exhaustion of administrative remedies.' First, with respect
to statutory exhaustion, the court observed "that Congress may, in

125. Id. at 322-23.
126. Id. at 323.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id. at 324.
132. Id.
133. Id.
134. Id.
135. Id.
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enacting an administrative review system, vest exclusive original ju-
risdiction in the reviewing agency by specifically excluding judicial
review of questions submitted to the agency from broader grants of
federal judicial jurisdiction . *... 1116 Accordingly, if a statute con-
tains language excluding judicial review, unless and until all admin-
istrative remedies have been exhausted, such exhaustion of
administrative remedies will be deemed "to be a statutorily mandated
jurisdictional prerequisite.1 1 7 In reviewing the statute at issue, the
court determined that the MPPAA merely provides for district court
review of an arbitration award but does not contain language that
would exclude all district court jurisdiction which would otherwise
be available.3 8 Thus, a majority of the panel determined that the
MPPAA's exhaustion of administrative remedies requirement-con-
ducting arbitration-is not a jurisdictional prerequisite to federal
court review. 13 9

Notwithstanding the majority's decision regarding the inappli-
cability of statutory exhaustion, the entire panel concluded that when
appropriate "the prudential requirement that administrative remedies
be exhausted applies even in the absence of an express statutory
command of exclusiveness."' 40 The court acknowledged that the
prudential requirement of exhaustion of administrative remedies is
subject to certain exceptions, but the court observed that the excep-
tions apply only in extraordinary circumstances.' 41 One of those
exceptions, which had been seized upon by the district court, is that
exhaustion is not required when the administrative remedy is inade-
quate to prevent irreparable injury absent immediate judicial re-
view.142 The Fifth Circuit determined that the district court had erred

136. Id. at 326. Because of the court's decision with respect to the prudential doctrine of
exhaustion of administrative remedies, Judge Garwood did not join in the portion of the
court's opinion relating to statutory exhaustion. Id. at 330-31 (Garwood, J., concurring).

137. Id. at 326.
138. Id.
139. Id.
140. Id. at 328 (quoting McClendon v. Jackson Television, Inc., 603 F.2d 1174, 1176 (5th

Cir. 1979)).
141. Id. (citing Mc Lendon). This conclusion is consistent with the "long settled rule of

judicial administration that no one is entitled to judicial relief for a supposed or threatened
injury until the prescribed administrative remedy has been exhausted." Id. (citing Myers v.
Bethlehem Ship building Corp., 303 U.S. 41, 50-51 (1938)).

142. Id. at 329 (citing Republic Indus. v. Central Pa. Teamsters Pension Fund, 693 F.2d
290, 294 (3d Cir. 1982)).
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in determining that the submission of the instant dispute to arbitration
would, in and of itself, cause irreparable harm to T.I.M.E.-DC.' 43

Accordingly, the court reversed the district court's decision.'"

Although the Fifth Circuit's analysis of the exhaustion doctrine
in Central States is neither novel nor surprising, the decision provides
a cogent, thoughtful, and incisive analysis of the difference between
statutorily mandated exhaustion and the prudential doctrine of ex-
haustion of administrative remedies in the absence of statutory di-
rection. The opinion is well worth the attention of the practitioner
in the area of administrative law.

Similarly instructive is the opinion by the Fifth Circuit in Dow
Chemical v. EPA . 4 Dow Chemical Co. involved a dispute about
the meaning of a regulation which governs industrial discharges of
vinyl chloride, a gas manufactured by the Dow Chemical Company
("Dow").'"6 The Environmental Protection Agency ("EPA") regu-
lation at issue provides certain requirements with regard to gas
discharges in connection with the operation of vinyl chloride plants. 47

Although Dow had believed that it was in compliance with the EPA
regulations, in December 1985 an EPA regional administrator wrote
a letter to Dow requesting information to determine whether its vinyl
chloride plant was in compliance with applicable air pollution re-
quirements; the EPA also sought data pertaining to any discharges
which had occurred at the plant since December 1980.148 Dow pro-
vided the requested information to the EPA but also filed suit in the
district court to enjoin the EPA from applying the requirements of
40 C.F.R. section 61.65(a) to the vinyl chloride plant. 149 The district
court dismissed the complaint and four days later Dow filed its
petition in the Fifth Circuit seeking direct review of the EPA letter.150

Congress has granted the circuit courts exclusive original juris-
diction to review EPA action taken under certain specific sections of

143. Id.
144. Id. at 330.
145. 832 F.2d 319 (5th Cir. Nov. 1987).
146. Id. at 320.
147. See id. at 321; 40 C.F.R. § 61.65(a) (1988).
148. 832 F.2d at 321. Dow had previously been granted approval by the EPA to use a

flare system for dealing with the relief valve leakage. Id. The EPA letter noted that the flare
system was not sufficient to meet compliance with 40 C.F.R. § 61.65(a) with regard to the
discharge problem. Id.

149. 832 F.2d at 321-22.
150. Id. at 322.
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the Clean Air Act including the authority to review certain "final
actions" of the EPA administrator.' The question presented to the
Fifth Circuit was whether the December 1985 EPA letter to Dow
constituted such final action subject to direct review by the Fifth
Circuit.5 2 The court began its analysis by observing that "[a] final
agency action is one that imposes an obligation, denies a right, or
fixes a legal relationship.""' The court determined that the letter
written by the EPA did not rise to the level of being a final agency
action subject to review; therefore, the court held that the December
1985 letter was merely an interpretation by the EPA of 60 C.F.R.
section 61.65(a). 5" The court commented that EPA's construction of
that regulation was "final" only in the sense that the agency had no
plans at that time to revise the regulation."' "When these interpre-
tations do not establish new rights or duties-when they do not fix
a legal relationship-they do not constitute 'final action' by the
agency and they are not reviewable .... '156 In writing the December
1985 letter, the EPA had merely expressed its view as to the scope
of the pertinent regulation while also requesting certain data from
Dow. 15 7 The court concluded that the mere construction of the
regulation in question, when accompanied with a request for data
pursuant to that regulation, did not constitute a reviewable "final
action."''

As part of its discussion of whether the EPA letter in Dow
Chemical constituted final agency action subject to judicial review,
the court distinguished the doctrine of finality from the related
doctrine of exhaustion of administrative remedies.5 9 The court noted
that "[tihe exhaustion requirement for judicial review is satisfied
when no avenues of intra-agency relief remain open to the petitioner.
Finality, by contrast, goes to the question whether the agency action
has conclusively established or altered administrative norms that

151. Id; see 42 U.S.C. § 7607(b)(1) (1982).
152. 832 F.2d at 323.
153. Id. (quoting Geyen v. Marsh, 775 F.2d 1303, 1308 n.6 (5th Cir. 1985)).
154. Id. at 325.
155. Id. at 323-24.
156. Id. at 324.
157. Id.
158. Id. at 325.
159. Id. at 324 n.28.
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govern the petitioner." 6° The court further determined that even
though Dow may have fully exhausted its right to agency review of
the December 1985 letter through its actions following receipt of that
letter, this did not necessarily imply that the letter constituted a
"final agency action."' 16 In other words, just because a party may
have pursued all avenues open to that party within the agency, such
action does not necessarily require that the matter at hand gives rise
to a justiciable controversy. Thus, merely because there has been
"exhaustion," as in Dow Chemical, a court should not review an
agency action unless that action is a final one subject to judicial
review.

IV. PRIMARY JURISDICTION

Like exhaustion and finality, primary jurisdiction is another
doctrine of administrative law that pertains to the interrelationships
between agencies and the courts. During the survey period the Fifth
Circuit decided two cases that explored the doctrine of primary
jurisdiction. 62 In Wagner & Brown v. ANR Pipeline Co. 63 the Fifth
Circuit explained that the judicially created doctrine of primary
jurisdiction authorizes a court of competent jurisdiction to dismiss
or stay an action before the court pending resolution of some portion
of such action by an administrative agency. 164 The Supreme Court
has declared that the doctrine is to be invoked "whenever enforce-
ment of the claim requires the resolution of issues which, under a
regulatory scheme, have been placed within the special competence

160. Id. (citing R. PIERCE, S. SHAPIRO & P. VERKum, ADMINISTRATIVE LAW AND PROCESS

182-96 (1985)).
161. Id. In reaching its conclusion the court distinguished City of Seabrook v. Costle, 659

F.2d 1371 (5th Cir. 1981), in which the court had determined that the EPA's conditional
approval of a Texas environmental implementation plan did constitute a final agency action.
See 832 F.2d at 324. In that case, however, this conditional approval had been published in
the Federal Register as part of a final rule after eight months of notice and comment, and
gave Texas the unilateral power to make changes leading to automatic final approval of their
state plan. City of Seabrook v. EPA, 659 F.2d 1349, 1353 (5th Cir. 1981), cert. denied, 459
U.S. 822 (1982). Accordingly, the Fifth Circuit determined that the agency action in City of
Seabrook fixed a legal relationship, whereas the December 1985 letter at issue in this case did
not. See 832 F.2d at 325.

162. See Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199 (5th Cir. Feb. 1988); Gulf
States Util. Co. v. Alabama Power Co., 824 F.2d 1465 (5th Cir. Aug. 1987), opinion amended,
831 F.2d 557 (5th Cir. Nov. 1987).

163. 837 F.2d 199 (5th Cir. Feb. 1988).
164. Id. at 201.

[Vol. 20:267



ADMINISTRATIVE LA W

of an administrative body; in such a case the judicial process is
suspended pending referral of such issues to the administrative body
for its views."' 1

The Fifth Circuit has long maintained that primary jurisdiction
is a flexible doctrine that is to be applied at the discretion of the
district court. 66 Moreover, the doctrine is often applied to achieve
uniformity of certain kinds of administrative decisions or to seek the
expertise of the agencies. 67

The Fifth Circuit also discussed the doctrine of primary juris-
diction in Gulf States Utilities Co. v. Alabama Power Co. 168 In both
Wagner & Brown and Gulf State Utilities Co. the Fifth Circuit
declared that a court, when considering deferring to an agency's
primary jurisdiction, must balance the benefits of obtaining assistance
from the agency against the need to resolve the litigation expeditiously
and should defer only if the benefits of agency review would exceed
the costs such deference would impose on the parties.' 69

Neither of these two decisions by the Fifth Circuit breaks new
ground with respect to the judicially created doctrine of primary
jurisdiction. The two decisions are noteworthy, however, because
they involved appellate review of opposite applications of the doctrine
by the respective district courts. In Wagner & Brown the district
court dismissed the pending lawsuit upon finding that the controlling
issues in the case were within the primary jurisdiction of the Federal
Energy Regulatory Commission ("FERC"). T0 In Gulf State Utilities
Co., although the parties to the lawsuit had initiated proceedings
before the FERC, the district court refused to stay the suit pending

165. United States v. Western Pac. R.R. Co., 352 U.S. 59, 63-64 (1956).
166. See 837 F.2d at 201 (citing El Paso Natural Gas Co. v. Sun Oil Co., 708 F.2d 1011,

1020 (5th Cir. 1983), cert. denied, 468 U.S. 1219 (1984); Mississippi Power & Light Co. v.
United Gas Pipe Line Co., 532 F.2d 412, 418 (5th Cir. 1976), cert. denied, 429 U.S. 1094
(1977)).

167. Id. (citing Avoyelles Sportsmen's League, Inc. v. Marsh, 715 F.2d 897, 919 (5th Cir.
1983)).

168. 824 F.2d at 1472, 1474 (5th Cir. Aug. 1987), opinion amended, 831 F.2d. 557 (5th
Cir. Nov. 1987).

169. Id. at 1473; Wagner & Brown v. ANR Pipeline Co., 837 F.2d 199 (5th Cir. Feb.
1988).

170. 837 F.2d at 201. The Wagner & Brown case involved a dispute over a take-or-pay
clause in a natural gas purchase contract, and the district court deferred to the primary
jurisdiction of the FERC for determination of whether issues surrounding the take-or-pay
clause affected the maximum lawful price of natural gas. Id. at 200.
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a decision by the FERC.' 7' The Fifth Circuit upheld the district
courts' respective decisions with respect to the doctrine of primary
jurisdiction in both cases. Although at first blush such decisions
would appear contradictory, given the flexible nature of the primary
jurisdiction doctrine, the appellate decisions are hardly surprising.
Thus, these two decisions underscore the principle that a judicial
decision under the doctrine of primary jurisdiction rests soundly
within the discretion of the district court.172

V. ADMINISTRATIVE SEARCH WARRANTS

In Industrial Steel Products Co. v. OSHA 73 the Fifth Circuit
reviewed a district court's affirmance of a magistrate's denial of
motions to quash administrative search warrants authorizing pro-
grammed safety inspections of steel plants by the Occupational Safety
and Health Administration ("OSHA"). 174 Section 8(a) of the Occu-
pational Safety and Health Act 75 authorizes the Secretary of Labor
to enter and inspect work places at reasonable times and in a
reasonable manner to ensure compliance with the provisions of the
Act. 176 In this case the agency issued warrants in ex parte proceedings 77

permitting programmed safety inspections of Industrial Steel Products
Co.'s Shreveport, Louisiana, steel plant ("Industrial") and Mosher
Steel Products Co.'s Houston, Texas, steel plant ("Mosher"). 78

The agency selected these two companies "for programmed
safety inspections based on CPL 2.45A, OSHA's standard instruc-
tions for scheduling inspections of plants for which specific safety
violations have not been reported."' 7 9 The two companies refused to
consent to such inspections, so local OSHA representatives obtained
administrative search warrants and provided the companies with

171. 824 F.2d at 1473. The dispute in Gulf State Util. Co. involved the construction of
certain clauses in two contracts between the parties for the purchase and sale of electricity.
Id. at 1467-69.

172. See 837 F.2d at 201. After all, the doctrine of primary jurisdiction is intended to be
flexible and to be applied at the discretion of the district court. Id.

173. 845 F.2d 1330 (5th Cir. May 1988), cert. denied, - U.S. __ , 109 S. Ct. 556,
102 L. Ed. 2d 582 (1988).

174. Id. at 1331.
175. 29 U.S.C. § 657(a) (1982).
176. Id. §§ 651-78 (1982 & Supp. IV 1986).
177. 845 F.2d at 1331. Such a procedure is authorized by 29 C.F.R. § 1903.4(d) (1988).
178. 845 F.2d at 1331.
179. Id. at 1332.
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additional notice that their plants would be inspected.", Both Indus-
trial and Mosher refused to consent to the inspections and filed
motions to quash the administrative inspection warrants. 8' After
hearings were held, federal magistrates denied both companies' mo-
tions.'12 The companies appealed the magistrates' findings of fact
and recommendations, and the District Courts for the Southern
District of Texas and the Western District of Louisiana adopted the
magistrates' findings of fact and recommendations and denied the
motions to quash.'

The Supreme Court has held that the Occupational Safety and
Health Act is unconstitutional to the extent that it purports to
authorize nonconsensual, warrantless inspections. 84 The Court, how-
ever, has construed the Act to allow inspections pursuant to admin-
istrative search warrants if they are obtained upon a showing of
specific evidence of an existing violation or the satisfaction of rea-
sonable legislative or administrative standards for conducting such
an inspection.8 5

The Fifth Circuit began its analysis in this case by observing
that in reviewing a magistrate's determination of probable cause, the
court could only consider material that was before the issuing mag-
istrate, and that evidence outside of the warrants could only be
examined if the applications had been tainted by fraud or misrep-
resentation. 186 Since neither of the two companies involved in Indus-
trial Steel had alleged fraud or misrepresentation, the court confined
its review to those documents submitted with the warrant applica-
tions. 117

In resolving the dispute in Industrial Steel, the Fifth Circuit did
not begin with a clean slate; the court had previously considered the
adequacy of an OSHA application for a warrant in Brock v. Gretna
Machine & Ironworks, Inc. 88 Accordingly, the Fifth Circuit observed
that Gretna requires a magistrate, when considering an administrative

180. Id.
181. Id.
182. Id.
183. Id.
184. See Marshall v. Barlow's, Inc., 436 U.S. 307, 325 (1978).
185. Id. at 320.
186. 845 F.2d at 1332.
187. Id.
188. 769 F.2d 1110 (5th Cir. 1985).
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agency's warrant application, to employ a two-pronged test: first,
the magistrate must determine that the agency's inspection plan as a
whole is susceptible of neutral, nonarbitrary application,'18 9 and sec-
ond, the magistrate must determine that the business opposing the
warrant was appropriately selected for inspection under the neutral
criteria of the selection plan.' 90 The Fifth Circuit determined that
both prongs of the Gretna test had been met with respect to Industrial
and Mosher.' 9' The agency officials had provided the magistrates
with copies of the agency's standard instructions for scheduling
inspections of plants and with descriptions of the programmed in-
spection plans for the particular plants. 192 The Fifth Circuit examined
the same material and concluded that the inspection plans were based
on specific, neutral criteria.'9 With respect to the second prong of
the Gretna test, the court determined that the warrant applications
at issue contained more than enough information to support the
magistrate's findings that the companies were appropriately selected
for inspection. 194

Industrial and Mosher argued that the affidavits provided in
support of the administrative search warrants failed to establish
probable cause because they were not based on personal knowledge;
they contended that the affiants not only did not allege personal
knowledge, but that they did not have such personal knowledge of
how the lists of companies to be inspected had been compiled. 191 The
court determined that Industrial and Mosher were attempting to
engraft an unduly technical and restrictive reading to the affidavits. 9 6

The court observed that one of the affiants regularly conducted
OSHA inspections and that the other was a safety supervisor who
was responsible for enforcement in twenty-six Texas counties. 197 The

189. 845 F.2d at 1333 (citing Brock v. Gretna Mach. & Ironworks, Inc., 769 F.2d 1110,
1112 (5th Cir. 1985)).

190. Id. at 1334-35 (citing Brock v. Gretna Mach. & Ironworks, Inc., 769 F.2d 1110, 1112
(5th Cir. 1985)). Gretna requires the magistrate to consider the methodology used in the
selection of the particular establishment and the actual inspection history of the business in
question.

191. Id. at 1331-38.
192. Id. at 1333.
193. Id. at 1334.
194. Id. at 1335.
195. Id.
196. Id. (citing United States v. Ventresca, 380 U.S. 102 (1965)).
197. Id.
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court deemed that these affiants had sufficient personal knowledge
to testify about the procedures used in selecting companies for
inspection. 198

The two companies involved in Industrial Steel also argued that
Gretna requires that the lists of companies to be inspected be ap-
pended to every warrant application.' l In support of this argument,
the companies urged that a simple description of how the lists of
establishments were compiled is inadequate because the lists them-
selves are necessary for the magistrate to ascertain that neutral
procedures and criteria were actually used in compiling the lists.2E°

The companies further argued that the lists were necessary for the
magistrate to determine if local additions and deletions of companies
had properly been made to the lists.20 The Fifth Circuit rejected
these arguments and held that Gretna does not mandate that the lists
of such establishments be attached to the application for an admin-
istrative warrant in order to show probable cause.202 Local officials
can supply the list or they can supply a description of how the list
was compiled. 203 In reaching this conclusion, the court observed that
the magistrate need not review the entire list of establishments because
that

would, in effect, require the magistrate to determine that every
firm on the list was fairly placed there and that no firm was
unfairly deleted. The Fourth Amendment does not impose such
stringent requirements. To meet the standards set by [the Supreme
Court] the magistrate need only conclude that an application of
the neutral plan resulted in the selection of the individual estab-
lishment contesting the warrant. Absent a specific factual showing
by the firm contesting enforcement of the warrant, OSHA is not
required to demonstrate that the plan was applied neutrally to
every establishment on the list. 2

0
4

198. Id. Such affiants are also entitled to rely on the actions and observations of their
fellow employees to supplement their own personal knowledge. See United States v. Flynn,
664 F.2d 1296, 1303 (5th Cir.), cert. denied, 456 U.S. 930 (1982).

199. 845 F.2d at 1336.
200. Id. at 1337. In support of this argument, Industrial and Mosher observed that in

Gretna the court was critical of the warrant application because it contained neither the
establishment list nor a description of the procedure followed in selecting the company to be
inspected. Id. The Gretna court had questioned why the OSHA did not provide the court with
the relevant lists. See 769 F.2d at 1113, 1113 n.6.

201. 845 F.2d at 1337.
202. Id.
203. Id.
204. Id. (emphasis added).
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Thus, the Fifth Circuit has provided additional flexibility to the
OSHA when that agency decides to seek administrative search war-
rants. In reaching this conclusion, the Fifth Circuit is in accord with
other circuits which have considered the criteria necessary for ob-
taining such administrative search warrants. 205 The providing of such
additional flexibility to an agency seeking an administrative search
warrant is consistent with the Fifth Circuit's general level of deference
provided to agencies. The gloss provided by Industrial Steel to the
court's earlier decision in Gretna will not only give the OSHA more
flexibility, but may impact other agencies that wish to seek admin-
istrative search warrants. 2

0
6

VI. ATTORNEY'S FEES

In addition to addressing a number of substantive doctrines of
administrative law, the Fifth Circuit also issued two noteworthy
decisions 27 that involved an issue of practical interest to the federal
administrative law attorney-the awarding of attorney's fees under
the Equal Access to Justice Act ("EAJA"). 20 8 The EAJA provides
for an award of attorney's fees to the prevailing party in lawsuits
against the United States, its agencies, and officials, except when the
position taken by the government is substantially justified or when
special circumstances would make an award unjust. 2°9 As originally
enacted, the statute did not define the phrase "position of the
government," and two lines of cases developed: "[o]ne focused on
the underlying action of the government, while the other focused on
the government's litigation position.' ' 210 Because of this split in
interpretation of the EAJA, Congress amended the statute in 1985
and the statute now provides that

[Wihether or not the position of the United States was substan-

205. No other circuit requires the OSHA to append lists of establishments to their warrant
applications. Id. at 1336 n.5.

206. For example, under the Inspector General Act of 1978, the Inspectors General for a
number of federal agencies have the authority to subpoena contractors' records. 5 U.S.C. app.
3, § 6(a)(4) (1982).

207. Baker v. Bowen, 839 F.2d 1075 (5th Cir. Mar. 1988); Griffon v. United States Dep't
of Health & Human Servs., 832 F.2d 51 (5th Cir. Oct. 1987).

208. 28 U.S.C. § 2412 (1982 & Supp. IV 1986).
209. Id. § 2412 (d)(1)(A) (Supp. IV 1986).
210. 832 F.2d at 54 (Goldberg, J., concurring) (citing Spencer v. N.L.R.B., 712 F.2d 539,

546 (D.C. Cir. 1983), cert. denied, 466 U.S. 938 (1984)) (emphasis in original).
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tially justified shall be determined on the basis of the record
(including the record with respect to the action or failure to act
by the agency upon which the civil action is based) which is made
in the civil action for which fees and other expenses are sought. 21'

In Griffon v. United States Department of Health & Human
Services12 the Fifth Circuit encountered the question of whether
attorney's fees must be awarded in a case in which agency regulations
are found to be invalid. 213 In the underlying litigation, the Fifth
Circuit held that certain regulations of the Secretary of Health and
Human Services retroactively applying the procedural aspects of the
Civil Monetary Penalties Law were invalid. 2 4 Subsequently, the pre-
vailing party sought attorney's fees under the EAJA.215 Thus, the
court was faced with determining whether the position of the United
States, in terms of both its underlying agency action of adopting the
regulations and its litigation position, was substantially justified.
Accordingly, Griffon raised the issue of whether the promulgation
of regulations that are ultimately determined to be invalid can none-
theless be deemed a substantially justified action for purposes of
denying attorney's fees to the prevailing party.

In the context of analyzing the litigation position of the United
States, the Fifth Circuit previously had held that the standard should
not be one in which the government's position is deemed not to have
been substantially justified merely because it lost a case. 21 6 In Griffon
the court applied the same analysis to the initial adoption of the
later-invalidated regulations themselves.21 7 The court observed that
although its "decision on the merits invalidating the regulations in a
sense determined that they amounted to an unreasonable interpreta-
tion of the statute," the court did "not regard this as conclusive on
the substantial justification question. '218 The court reasoned that

211. 28 U.S.C. § 2412(d)(1)(B) (Supp. IV 1986). Prior to this amendment, the Fifth Circuit
maintained the view that the term "substantial justification" referred only to the government's
litigation position, and that after the amendment fees were to be awarded, as well, if the
underlying agency action was not "substantially justified." Russell v. National Mediation Bd.,
775 F.2d 1284, 1289-90 (5th Cir. 1985).

212. 832 F.2d 51 (5th Cir. Oct. 1987).
213. Id. at 52.
214. See Griffon v. United States Dep't. of Health & Human Servs., 802 F.2d 146 (5th

Cir. 1986).
215. 832 F.2d at 52.
216. Id.; see U.S. Life Title Ins. Co. v. Harbison, 784 F.2d 1238, 1242 (5th Cir. 1986).
217. 832 F.2d at 52.
218. Id.
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"[mierely because the government's underlying action was held legally
invalid as being 'arbitrary and capricious' does not necessarily mean
that the government acted without substantial justification for pur-
poses of the [EAJA], despite 'the apparent anomaly in this re-
suit.' ''219

In Griffon the Fifth Circuit determined that the government's
position was substantially justified within the meaning of the EAJA.220

The court concluded that "the government's position, though ulti-
mately erroneous, was nevertheless 'substantially justified.' ",221 The
court reached this conclusion by observing that the agency had been
faced with a case of first impression with respect to whether or not
to apply the procedural aspects of a statute retroactively through
administrative action, particularly when the action partially involved
substantive matters. 222 The court observed further that the legislative
history which had been available to the agency was not helpful one
way or the other and that there was no indication that the agency
had engaged in "stupidity, callousness, or bad faith." 223

Judge Goldberg authored a concurring opinion in which he
observed that given the general requirement for courts to grant
deference to agency interpretations of statutes, "[it] is therefore
difficult to imagine a situation where it would be appropriate to
reverse an agency interpretation while denying attorney's fees. 2 2 4

Nonetheless, Judge Goldberg stated that the "majority is absolutely
correct when it says that finding the underlying governmental action
reasonable for EAJA purposes has no bearing whatsoever upon" a
holding that the regulations promulgated by the agency are invalid.22 5

Judge Goldberg explained this apparent anomaly by observing that
an agency's actions can "be deemed arbitrary and capricious for a
number of reasons which are 'logically unrelated to whether the
underlying agency action is justified under the organic statute.' "226

For example, an agency could promulgate regulations pursuant to a

219. Id. (quoting FEC v. Rose, 806 F.2d 1081, 1087 (D.C. Cir. 1986)).
220. Id.
221. Id. at 53.
222. Id. at 52-53.
223. Id. at 53.
224. Id. at 55 (Goldberg, J., concurring).
225. Id. (Goldberg, J., concurring).
226. Id. (Goldberg, J., concurring) (quoting FEC v. Rose, 806 F.2d 1081, 1088 (D.C. Cir.

1986)).
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statute that is later declared to be unconstitutional. Accordingly, the
regulations promulgated by the agency would also be invalid, but
the initial agency action of having promulgated regulations pursuant
to an apparently valid statute would have been substantially justified.

Thus, given the Fifth Circuit's decision in Griffon, merely be-
cause a party may succeed in having an agency's actions declared
invalid, such a victory does not necessarily guarantee that the suc-
cessful litigant will be awarded attorney's fees under the EAJA. The
agency's underlying action, albeit invalid, could still be "substantially
justified" for purposes of the EAJA.

In Baker v. Bowen227 the Fifth Circuit considered another aspect
of the EAJA which should be of interest to the administrative law
practitioner. 22

1 In Baker the Fifth Circuit considered five cases, which
had been consolidated on appeal, that challenged the failure of district
courts in the Northern District of Texas to award attorney's fees
under the EAJA in excess of seventy-five dollars per hour. 229

The EAJA provides a statutory limit on the award of attorney's
fees of seventy-five dollars per hour "unless the court determines
that an increase in the cost of living or a special factor, such as the
limited availability of qualified attorneys for the proceedings in-
volved, justifies a higher fee. ' ' 2

10 The five consolidated cases com-
prising Baker involved court challenges to the denial of social security
benefits.2 1

1 In each case the party prevailed and was awarded benefits,
and then petitioned for attorney's fees under the EAJA. 2 2 The district
courts awarded fees at the statutory limit of seventy-five dollars per
hour in each case, "but refused to exercise discretion to award fees
in excess of that amount." 233 The petitioners filed their appeals, all
believing that they were entitled to fees above seventy-five dollars
per hour.234 In addressing the issues that were common among the
consolidated cases, the Fifth Circuit observed that increases above
the seventy-five dollar per hour rate, "although permissible, should

227. 839 F.2d 1075 (5th Cir. Mar. 1988).
228. Id. at 1079.
229. Id.
230. 28 U.S.C. § 2412(d)(2)(A) (Supp. IV 1986).
231. 839 F.2d at 1079.
232. Id.
233. Id.
234. Id. The $75 per hour limit does not apply in the event that the agency has acted in

bad faith. Id. at 1080-82; see 28 U.S.C. § 2412(b) (1982 & Supp. IV 1986).

19891



TEXAS TECH LAW REVIEW

be awarded sparingly and only after particularized and careful anal-
ysis of the individual facts of the case. ' 235 The court also noted that
the rate should be adjusted for special factors only in rare circum-
stances. 2 6 Thus, the court concluded that the determination of special
factors authorizing an increase above the seventy-five dollar ceiling
"is an issue expressly within the discretion of the district court to be
performed consistent with the policy of increasing the fee only in
unusual circumstances. ' 23 7 Accordingly, the court found no abuse of
discretion in the district court's failure to award excess attorney's
fees above the ceiling.2 38

The EAJA specifically mentions two factors that can provide a
basis for a court to award attorney's fees in excess of the seventy-
five dollar per hour ceiling otherwise required-increases in the cost
of living and a limited availability of qualified attorneys for the
proceedings involved. 239 Because of the great disparity in decisions
within the Northern District of Texas applying these two factors, the
Fifth Circuit determined that it was appropriate to set forth certain
standards. 24

0 Thus, with respect to the cost of living factor, the Fifth
Circuit held that the seventy-five dollar per hour figure should be
augmented "if there is a significant difference in the cost of living
since 1981 in a particular locale that would justify an increase in the
fee .... ,,241 With respect to the "limited availability of attorneys"
factor, the court held that

[t]he district court should award an increased rate only if it is
persuaded by convincing evidence: (1) that the number of com-
petent lawyers who will handle social security disability cases is
so limited that individuals who have possibly valid claims are
unable reasonably to secure representation, and (2) that by in-
creasing the fee, the availability of lawyers for these cases will
actually be increased.2 42

235. 839 F.2d at 1082.
236. Id.
237. Id. at 1083.
238. Id.
239. 28 U.S.C. § 2412(d)(2)(A) (Supp. IV 1986).
240. 839 F.2d at 1083. For example, fee awards which were based upon virtually identical

factors and supporting affidavits had ranged from $75 per hour to $125 per hour, not based
upon the relative merits of the claims but simply because of inconsistent rulings. Id.

241. Id. at 1084. The cost-of-living adjustment was measured from the date of enactment
of the EAJA in 1981. Id.

242. Id. at 1085 (emphasis in original). The EAJA requires analyzing this factor in terms
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Thus, the Fifth Circuit remanded the cases to the district court
for a uniform determination as to whether the cost of living in the
Dallas area has increased since October 1981 and, if so, what rate
over the seventy-five dollar per hour statutory ceiling would be
justified, and whether the availability of attorneys in the Dallas area
is so limited that reasonable access to the courts is being denied to
individuals who might possibly have valid social security claims. 243

Although this decision was limited to EAJA attorney fee awards in
the Dallas area, the Fifth Circuit's analysis in Baker would be equally
apt to other cities and regions within the Fifth Circuit. Thus, suc-
cessful challengers of agency actions should review Baker prior to
petitioning for attorney's fees under the EAJA.

VII. CONCLUSION

The administrative law decisions rendered by the Fifth Circuit
during the survey period did not break any new ground. In fact,
they were generally decided on well-established principles of admin-
istrative law. The decisions are, however, reflective of a continued
trend in favor of granting more and more deference to agency
decisionmaking and determinations. Thus, the decisions discussed
above, although noteworthy, do not signal any broad departures
from well-entrenched doctrines. 24"

of the availability of qualified attorneys for the particular proceedings involved. 28 U.S.C. §
2412(d)(2)(A) (Supp. IV 1986).

243. 839 F.2d at 1085.
244. Of course, the decision in Hernandez-Cordero may signal the start of an era of

absolute deference to agency decisionmaking. See supra notes 91-113 and accompanying text.
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