THE TEXAS UNIFORM COMMERCIAL CODE - ISSUING
BANKS MAY STOP PAYMENT ON TELLER'S CHECKS:
University Savings Association v. Intercontinental Consolidated
Cos., 751 S.W.2d 657 (Tex. App.--Houston [ist Dist.] 1988, writ
granted).
At the request of its customer, Petrolife, Inc., University Savings
Association ("University") issued a teller's check in the amount of
$2,008,125 payable to Intercontinental Consolidated Companies, Inc.
("ICC") on November 7, 1987.1 The check was drawn on one of
University's accounts with the Federal Home Loan Bank of Little
Rock, Arkansas. 2 Pursuant to Petrolife's request, University successfully ordered payment of the check stopped on November 12th.3
ICC filed suit for recovery on the check and obtained injunctive
relief to preserve sufficient funds in ICC's account with the Little
Rock Federal Home Loan Bank to pay the check. 4 Petrolife filed a
plea in intervention on behalf of University and cross-claimed against
ICC for damages.' The trial court granted summary judgment for
ICC and denied Petrolife's petition for intervention. 6 The court of
appeals reversed the summary judgment of the trial court with
instructions to allow Petrolife's plea in intervention. 7
I.

TREATMENT OF CHECKS ISSUED BY BANKS UNDER THE UNIFORM
COMMERCIAL CODE

A.

General Background

The Uniform Commercial Code, originally enacted in Texas in
1965, became effective June 30, 1966,8 and is now codified as sections

1. University Say. Ass'n v. Intercontinental Consol. Cos., 751 S.W.2d 657, 658 (Tex.
App.-Houston [1st Dist.] 1988, writ granted).
2. Id.
3. Id. The check was issued as payment on a contract for gasoline between Petrolife
and ICC. Id. The delivery date of the shipment was disputed and payment on the check was
stopped. Id.
4. Id.
5. Id.
6. Id. The court ordered University to remove the stop payment order on the check. Id.
7. Id. at 663.
8. TEx. Bus. & COM. CODE ANN. § 10.101 (Vernon 1968).
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1.01 through 11.108 of the Texas Business & Commerce Code. 9 Those
portions of the Uniform Commercial Code ("UCC") commonly
referred to as articles 3 and 4 control the legal rights and liabilities
of parties to transactions involving instruments for the payment of
money 10 and the relationship between banks and their customers."
The code defines a check as a draft drawn on a bank and payable
on demand. 12 No special provisions of the Code define either "cashier's checks" or "teller's checks" and, except for the provisions of
sections 4.211(a)(2) and (4) dealing with authorized settlement, the
Code is silent as to these types of checks. 13 The distinction between
these items and the difference in their treatment arises from the facts
and circumstances surrounding their issue.
B.

Cashier's Checks

A cashier's check is defined as "a bill of exchange [draft] drawn
by a bank upon itself.' 1 4 A cashier's check differs from an ordinary
check in that "the issuing bank occupies the dual position of drawer
and drawee.' 1 5 The cashier's check is payable from the bank's own
funds and not from the account of the customer who may have
obtained its issuance. 16 The bank, and not the instigating customer,
is the primary obligor on the instrument. 7 The customer who initially
obtained the check will not be liable on the instrument unless he is
also the payee and subsequently transfers the item by indorsement.1o
Because the issuing bank is also the drawee, the mere act of issuance
serves as acceptance and establishes the bank's agreement to pay the

9. Id. §§ 1.101-11.108 (Vernon 1968 & Supp. 1989).
10. See id. §§ 3.103, 3.104(b).
11. See id. §§ 4.401-.407.
12. Id. §§ 3.102(a)(2), 3.104(b)(1) & (2).
13. Id. §§ 4.211(a)(2) & (4). These sections describe classes of items that may be taken
by a collecting bank as an "authorized settlement." See id.
14. Wertz v. Richardson Heights Bank & Trust, 495 S.W.2d 572, 574 (Tex. 1973).
15. Howell v. National Bank of Commerce, 181 S.W.2d 837, 838 (Tex. Civ. App.-San
Antonio 1944, writ ref'd).
16. 495 S.W.2d at 574.
17. Id.
18. See TEX. Bus. & Com. CODE ANN. §§ 3.401(a), 3.802(a)(1) (Vernon 1968). In such a
sequence of events, the customer's liability would be that of warranty under section 3.417 and
the contract of an indorser pursuant to section 3.414. Id. §§ 3.417 and 3.414. Before an
indorser can be charged on an instrument, dishonor and notice of dishonor must occur within
the parameters mandated by sections 3.501 and 3.503. Id. §§ 3.501, 3.503. Failure to comply
with these provisions discharges the indorser from liability on the instrument. Id. § 3.502.
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item as presented. 9 Acceptance works in conjunction with section
4.303(a) so that, once the check is accepted, neither the issuing bank
nor the purchaser may prevent payment. 20 The result is that a cashier's

check, unlike an ordinary check, is "an independent, unconditional
and primary obligation of the [issuing] Bank." ' 2 1 This quality has
resulted in treatment of cashier's checks as the equivalent of cash by
22
the marketplace.
C.

Teller's Checks

Teller's checks, unlike cashier's checks, are "drawn by one bank
. . . upon another bank. ' 23 A teller's check is not accepted by the

mere act of issuance and more closely resembles an ordinary check
drawn by an individual against funds on deposit. 24 The issuing bank
25
as drawer is in the relative position of customer to the drawee bank.
Because the issuing bank qualifies as a customer of the drawee bank,
and the teller's check has not been accepted on issuance, the drawer
should be able to countermand payment of the item in accordance
with the provisions of sections 4.403(a) and 4.303 unless prevented

19.

495 S.W.2d at 574. Section 3.410(a) of the code provides: "Acceptance is the drawee's

signed engagement to honor the draft as presented." TEX. Bus. & COM. CODE ANN. § 3.410(a)

(Vernon 1968).
20. 495 S.W.2d at 574. The text of § 4.303(a) provides: "Any knowledge, notice or stoporder . . . comes too late . . . after the bank has done any of the following: (1) accepted or

certified the item . . ." Id. § 4.303(a)(1).
21. Pennsylvania v. Curtiss Nat'l Bank of Miami Springs, 427 F.2d 395, 400 (5th Cir.
1970).
22. Larimore v. Weyand & Son, Inc., (In re Kimball), 16 Bankr. 201, 203 (M.D. Fla.
1981). See generally Lawrence, Making Cashier's Checks and Other Bank Checks CostEffective: A Plea for Revision of Articles 3 and 4 of the Uniform Commercial Code, 64
M N. L. REV. 275, 278-282, 285-286 (1980) (providing a comparative survey of decisions and
policy relating to variations of bank checks). But cf. TPO Inc. v. FDIC, 487 F.2d 131, 136
(3d. Cir. 1973) (holding that a cashier's check is not the same as cash); First Nat'l Bank of
Nocona v. Duncan Say. & Loan Ass'n, 656 F. Supp. 358, 363 n.1 (W.D. Okla 1987) (rejecting
cash equivalency rule for money orders, bank drafts, and teller's checks).
23. Lawrence, supra note 22, at 278.
24. See supra notes 19-20 and accompanying text (regarding the definition and operation
of acceptance). Until the drawee has indicated acceptance of the item by signing, there is no
acceptance. TEX. Bus. & CoM. CODE ANN. § 3.410(a) (Vernon 1968). Therefore, where the
issuing bank signs only as the drawer of a teller's check drawn against funds deposited with
another bank, the issuing bank's signature is incapable of operating as an acceptance under
the code.
25. Section 4.104(a)(5) generally defines a "customer" as "any person having an account
with a bank" and expressly includes a bank maintaining an account with another bank. TEx.
Bus. & CoM. CODE ANN. § 4.104(a)(5) (Vernon 1968).
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by the mere fact that the drawer is a- bank. 26 Historically, teller's
checks have been primarily utilized by thrift institutions.27 Until
recently, these types of institutions were prevented by law from
issuing checks unless they were drawn on a third party bank . 28 Since
the revision of both federal and state banking practices, this historical
29
purpose no longer obtains.

D.

Importance of the Distinction Between Cashier's and Teller's
Checks

Whether a teller's check will be treated as a cashier's check or
as an ordinary check will determine the character of the issuing
bank's liability. If treated as a cashier's check, the issuing bank
assumes sole and unconditional liability to the holder.30 If, however,
a teller's check is treated as an ordinary check drawn against funds
on deposit, notwithstanding the fact that a bank is the drawer, the
issuing bank's liability to the holder will be on its drawer's contract,
subject to available defenses. 3 Because the stream of commerce
generally tends to rely on bank checks as cash equivalents,3 2 the legal
status of instruments perceived as essentially identical must be clearly
defined. 3

26. Section 4.403(a) provides that a customer may stop payment prior to the drawee
bank's acceptance or other finally dispositive action under section 4.303. Id. §§ 4.303, 4.403(a).
27. Lawrence, supra note 22, at 333.
28. See 12 U.S.C. § 1464(b)(1)(E) (1982); 12 C.F.R. § 534.3 (1988); TEx. REV. Crv. STAT.
ANN. art. 852a § 5.05 (Vernon 1964 & Supp. 1989).
29. 12 U.S.C. § 1464(b)(l)(E) (1982); 12 C.F.R. § 534.3 (1988); TEX. REV. Civ. STAT.
ANN. art. 852a § 5.05 (Vernon 1964 & Supp. 1989).
30. Wertz v. Richardson Heights Bank & Trust, 495 S.W.2d 572, 574 (Tex. 1973); see
also Pennsylvania v. Curtiss Nat'l Bank of Miami Springs, 427 F.2d 395, 400 (5th Cir. 1970)
(holding that a cashier's check differs from an ordinary check because it is a primary obligation
of the bank).
31. See TEx. Bus. & COM. CODE ANN. § 3.413(b) (Vernon 1968) (providing that the
drawer engages to pay the amount of the draft upon dishonor and any necessary notice of
dishonor). A holder in due course takes an instrument free from all defenses and claims except
the "real" defenses enumerated by statute, such as incapacity, illegality, fraud in the factum
and discharge in bankruptcy. Id. § 3.305. A mere holder, on the other hand, is subject to all
valid claims and defenses of any person. Id. § 3.306.
32. Lawrence, supra note 22, at 289-90.
33. See Guaranty Fed. Sav. & Loan Ass'n v. Horseshoe Operating Co., 748 S.W.2d 519
(Tex. App.-Dallas 1988, error denied); see also Lawrence, supra note 22, at 334 (stating that
protection of drawer banks imposes too many risks on holders of tellers checks for use as
cash equivalency).
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By CASE LAW
Stop Orders Ineffective Against Teller's Checks - Principal
Decisions

BANK CHECKS AND STOP ORDERS AS DEVELOPED

One of the earliest cases to hold that payment could not be
stopped on a check drawn by one bank on another was Kohler v.
First National Bank of Tonasket.14 Applying the provisions of the
Uniform Negotiable Instruments Law as enacted by the State of
Washington," the Kohler court reached its decision based on public
policy grounded in the similarity between cashier's checks and other
bank checks . 6 The court perceived the "true nature" 3 7 of a bank
check to be the same as a cashier's check, 3" and that if payment of
an ordinary bank check could be stopped, a fortiori payment of a
cashier's check could also be stopped39 thereby unsettling substantial
business transactions and the law of commercial paper. 4° Fearful of
the adverse effects that might have resulted from a contrary decision,
the court held that a check drawn by one bank on another was
analagous to a cashier's check and was not subject to stop payment.4 '
In 1959, the New York Court of Appeals was called upon to
decide whether payment could be stopped on a bank draft drawn on
the Federal Reserve Bank of New York by the Kingston Trust
Company. 42 The particular bank draft in question had been obtained

34. 157 Wash. 417,
-, 289 P. 47, 51 (1930).
35. Id. at
, 289 P. at 50. The Uniform Negotiable Instruments Law, promulgated in
1896, was the original pre-cursor to the Uniform Commercial Code. U.C.C. § 3-101 comment
(1987).
36. 157 Wash. at -, 289 P. at 50-51.
37. Id. at -,
289 P. at 49.
38. Id. at
, 289 P. at 49. In discussing the similarities between cashier's and teller's
checks, the court stated that "Etihe only difference between the two instruments is that a true
cashier's check is accepted by its issuance." Id. at -,
289 P. at 49. Whether or not
acceptance is the only difference, surely it is a critical difference in these types of checks. If
we compare a cashier's check and an ordinary check issued by an individual in this same
manner, acceptance upon issue of the cashier's check remains the only significant difference
between them. The Kohler court chose to diminish the importance and operation of acceptance
and to focus on the identity of the drawer. See id. at -, 289 P. at
39. Id. at -, 289 P. at 51.
40. Id. at
, 289 P. at 50. Seemingly uncertain in its ruling, the court attempted to
buttress its decision by declaring that the payee of the particular teller's check in question was
also a holder in due course, but failed to discuss whether the drawer had any defenses valid
against such a holder. Id. at -, 289 P. at 49-50.
41. Id. at -,
289 P. at 49.50.
42. International Firearms Co., Ltd. v. Kingston Trust Co., 6 N.Y.2d 406, 160 N.E.2d
656, 189 N.Y.S.2d 911 (1959).
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by the Kingston Trust Company's customer for payment to a Ca43
nadian manufacturer under a contract for the sale of revolvers.
Stating that the draft was the equivalent of money, the court declared
that "the purchase of a bank draft results in an executed sale of
credit which is not subject to recission or countermand."" Apparently, the court equated the sale of the bank draft as similar to a
transaction for the sale of goods, the owner being entitled to redeem
the draft for the contracted goods - currency in the amount of the
draft's full face value. The New York Court of Appeals emphasized
45
that the issuing bank was not a party to the underlying transaction.
The trust company's only involvement was its promise to pay on
presentment of the instrument.46
Kohler and InternationalFirearmswere both decided before the
Uniform Commercial Code had been widely enacted. 47 Malphrus v.
Home Savings Bank of the City of Albany4 8 was one of the first
cases to address the the issuing bank's ability to stop payment on a
teller's check under the Uniform Commercial Code.4 9 Without citing
International Firearms, the Malphrus court applied nearly identical
reasoning to reach its result.5 0 The court emphasized that the defendant savings bank was not a party to the underlying transaction, and

43. Id. at 410, 160 N.E.2d at 657, 189 N.Y.S.2d at 913. The goods failed to pass through
customs and a suit in rem ensued in the Canadian courts. Ownership of the bank draft was
ultimately awarded to the Canadian manufacturer. Id., 160 N.E.2d at 657, 189 N.Y.S.2d at
913.
44. Id. at 411, 160 N.E.2d at 658, 189 N.Y.S.2d at 914.
45. Id. at 412, 160 N.E.2d at 659, 189 N.Y.S.2d at 915.
46. See id. at 411-12, 160 N.E.2d at 658-59, 189 N.Y.S.2d at 914-915.
47. As of September 1957, only Pennsylvania and Massachusetts had adopted a version
of the Uniform Commercial Code. By 1970, all states except Louisiana had enacted some
version of the code. J. Wrrra & R. SUMMERS, UNIFORM COMRCIAL CODE § 1, at 4-5 (3d ed.
1988).
48. 44 Misc. 2d 705, 254 N.Y.S.2d 980 (Albany Cty. Ct. 1965).
49. The Uniform Commercial Code became effective law in New York State during
September 1964, only days before the events precipitating this case occurred. See id., 254
N.Y.S.2d at 982.
50. Malphrus was decided on motion for summary judgment. Id., 254 N.Y.S.2d at 981.
The facts indicate that the defendant, Home Savings, issued a teller's check at the request of
its customer, deducting the amount of the check from her account. Id., 254 N.Y.S.2d at 981.
The check was subsequently delivered to the plaintiff by the Savings Bank's customer as part
payment for the purchase of an automobile. Id., 254 N.Y.S.2d at 981. Upon presentment for
payment to the drawee bank, the check was dishonored by virtue of the Savings Bank's stop
order. Id., 254 N.Y.S.2d at 981. No reason is apparent to explain why the stop order was
initiated or whether it came at the request of the Savings Bank's customer.
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granted the plaintiff's motion for summary judgment based on the
principle that the bank draft was an executed sale of credit intended
for use as a cash substitute." To further support its decision, the
Malphrus court turned to section 3-802(1)(a) of the Uniform Commercial Code.12 In the court's analysis, application of section 3802(1)(a) to the facts would leave the plaintiff entirely without
remedy, a result that was directly contrary to the Code's policy to
protect persons engaged in business transactions involving negotiable
instruments."
Although the Malphrus decision promulgated a rule that, in most
situations, prevented issuing an effective stop order on teller's checks,
the court recognized an exception where the issuing bank was a party
to the underlying transaction.14 Where a check drawn by one bank
on another was given in a transaction to which the drawer bank was
a party, the discharge under section 3-802(1)(a) would not operate. 5
In such an instance, the bank check would not have been intended
for use as a cash substitute and would correspond precisely to a

51. Id., 254 N.Y.S.2d at 982-83. The "executed sale of credit" - "same as cash" theory
was also the principal theory underlying the InternationalFirearmsdecision. See supra notes
44-46 and accompanying text; see also Manhattan Imported Cars, Inc., v. The Dime Sav.
Bank of N.Y., 70 Misc. 2d 889,
-, 335 N.Y.S.2d 356, 357 (N.Y. App. Term 1972) (per
curiam) (finding that teller's check delivered as the equivalent of cash not subject to customer's
stop order).
52. 44 Misc. 2d at __
, 254 N.Y.S.2d at 983. The operative text of § 3-802(l)(a) provided
as follows: "where an instrument is taken for an underlying obligation (a) the obligation is
pro tanto discharged if a bank is drawer, maker or acceptor of the instrument and there is
no recourse on the instrument against the underlying obligor." Id., 254 N.Y.S.2d at 983. This
provision of the code provides for the discharge, rather than suspension, of an obligation to
pay money when the instrument taken is (1) drawn by a bank, and (2) there is no recourse
on the instrument against the obligor. A teller's check appears to fit these requirements nicely.
The issuing institution, whether a savings & loan or a commercial bank, clearly fits within the
code definition of a bank; and, there is no recourse against the obligor unless he signs the
instrument as drawer or indorser. See U.C.C. 3-401 (1987); J. WMrTE & R. SUMMERS, supra
note 47, §§ 13-23.
53. 44 Misc. 2d at 705, 254 N.Y.S.2d at 983; see also Meckler v. Highland Falls Sav. &
Loan Ass'n., 64 Misc.2d 407,
-, 314 N.Y.S.2d 681, 682-83 (N.Y. Sup. Ct. 1970) (applying
U.C.C. 3-802(l)(a) to a similar fact situation, follows Malphrus decision); Ruskin v. Cent.
Fed. Sav. & Loan Ass'n of Nassau Cty., 3 U.C.C. Rep. Serv. (Callaghan) 150, 151-52 (N.Y.
Sup. Ct. 1966) (bank check same as certified check on which payment could not be stopped).
54. 44 Misc. 2d at 705, 254 N.Y.S.2d at 983.
55. Id., 254 N.Y.S.2d at 983. Because the drawer bank at a minimum would remain
liable on the drawer's contract recourse on the instrument would be available against the
underlying obligor. See U.C.C. § 3-413 (1988). Therefore, the second condition of 3-802(l)(a)
would not be met and the discharge provided by the section would not operate.
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check issued by any individual, including the attendant power to stop

payment

56

Thus, a distinct line of decisions developed that held stop orders
ineffective against teller's checks and other similar instruments issued
by banks on behalf of a customer.7 These decisions were grounded
on the principle that commerce generally treated bank checks as the
equivalent of cash, and that allowing the drawer bank to issue stop
payment orders left the innocent holder without remedy on the
instrument. 5
B.

Stop Orders Effective Against Teller's Checks-Principal
Decisions
At the same time that the InternationalFirearms and Malphrus
line of cases were developing, a competing viewpoint was developing
in other courts. Decided in 1973 under the provisions of the Uniform
Commercial Code as adopted by Georgia, Fulton National Bank v.
Delco Corp.5 9 held in favor of the drawer bank on the question of
whether checks drawn by a bank against its funds on deposit in
another bank were subject to valid stop payment orders. 60
At its customer's request, the Fulton National Bank stopped
payment on a check drawn by the bank against its Federal Reserve
account.6 ' In a terse analysis of the Code, the Fulton court stated
that a bank draft did not operate in the same manner as a cashier's
check, that a bank carrying an account with another bank was
included in the Code definition of a customer, and that the drawer
bank was entitled to stop payment on the instrument. 62 Further,

56. Id.
57. See, e.g., supra note 53 and accompanying text.
58. See, e.g., Manhattan Imported Cars, Inc., v. Dime Sav. Bank of N.Y., 70 Misc.2d
889, 335 N.Y.S.2d 356, 357 (N.Y. App. Term 1972) (per curiam).
59. 128 Ga. App. 16, 195 S.E.2d 455 (1973).
60. Id. at -,
195 S.E.2d at 457.
61. Id. at
, 195 S.E.2d at 456. The check was obtained from the Fulton bank by its
customer and delivered to a third party in contemplation of completing a pending contract.
Id. at -,
195 S.E.2d at 456. When the contract negotiations ultimately failed, the bank
customer attempted to retrieve the money advanced by delivery of the bank draft. Id. at
- , 195 S.E.2d at 456. The third party brought suit on the instrument and the trial court
granted summary judgment. Id. at -,
195 S.E.2d at 456.
62. Id. at
-,
195 S.E.2d at 456-457; see also U.C.C. § 3-411(1) (1988) (determining
when certification constitutes acceptance); id. § 4-303(1)(a) (stating when stop order comes too
late); id. § 4-403(1) (defining customer's right to stop payment); id. § 4-104(l)(e) (defining
customer as including a bank having an account with another bank).
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although the drawer bank was entitled to stop payment on the check,
the court held that the drawer bank remained liable on the instrument
in the absence of a valid defense. 63
The Fulton court voiced no concern regarding the effect of
discharge resulting from the application of section 3-802. Contrary
to the decisions in Malphrus and Meckler,64 the Fulton court determined that whether the holder was left entirely without remedy
depended solely on his status as either a holder or a holder in due
course and the defenses available to the drawer. 65
66
In Bruno v. Collective Federal Savings & Loan Association,
the New Jersey Superior Court, Appellate Division, reached a similar
decision.6 7 Although the effectiveness of stop orders against bank
checks was collateral to the main issue in Bruno, the court unequivocally stated that "[t]he drawer bank on such a check has the right
to issue a stop payment to the drawee bank." ' 6 As in Fulton, the

court acknowledged that even in the face of a valid stop order, the
69
drawer bank would remain liable on the instrument.
Shortly after the decision in Bruno,70 the New York Supreme
Court, Appellate Term, issued a per curiam decision permitting stop
payment orders on teller's checks. 7' The decision in Rubin v. Walt
Whitman Federal Savings & Loan Association72 gave only cursory
mention to the Malphrus application of Uniform Commercial Code
section 3-802 to bank check transactions, 73 and reached a result

63. 128 Ga. App. at -,
195 S.E.2d at 457. The Georgia Court of Appeals stated that
the real issue in this case was the validity of the customer's defense on the underlying contract
and was available to the bank only because the customer was willing to come in and defend
the bank. Id. at
-, 195 S.E.2d at 457. This procedure is frequently denominated as a jus
tertii defense and is addressed by § 3-306(d) of the Code.
64. See supra notes 52-55 and accompanying text. The Fulton court rejected the reasoning
of Malphrus v. Home Sav. Bank of Albany, 44 Misc. 2d 705, 254 N.Y.S.2d 980, (N.Y. Sup.
Ct. 1965), and Ruskin v. Central Fed. Say. & Loan Ass'n of Nassau Cty., 3 U.C.C. Rep.
Serv. (Callaghan) 150 (N.Y. Sup. Ct. 1966), as "not binding on us" and "severely criticized."
128 Ga. App. at __,
195 S.E.2d at 457.
65. 128 Ga. App. at -, 195 S.E.2d at 457.
66. 147 N.J. Super. 115, 370 A.2d 874 (1977).
67. Id. at , 370 A.2d at 877.
68. Id. at ____n.2, 370 A.2d at 877 n.2.
69. Id. at
- n.l, 378 A.2d at 877 n.l.
70. Id. at 115, 378 A.2d at 874.
71. Rubin v. Walt Whitman Fed. Sav. & Loan Ass'n, 21 U.C.C. Rep. Ser. 610 (N.Y.
App. Term 1977).
72. Id.
73. Id. at 610-11; see supra notes 52-56 and accompanying text.
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contrary to the rule of Malphrus and its progeny.7 4 In a two paragraph
opinion, the court relied on Uniform Commercial Code sections 4403(1) and 4-104(1)(e) for authority that "the bank was entitled to
stop payment of its teller's check." ' 75 The Rubin court's departure
from InternationalFirearms and Malphrus signalled a move toward
76
limitation of the earlier decisions.
In 1983, the New York courts continued the move away from
Malphrus.77 In a crisp analyis of the applicable Uniform Commercial
Code provisions, 78 the court in Bank of New York v. Welz 79 distinguished Malphrus on the basis that the earlier decision was concerned
only with the results that appeared to obtain from the operation of
section 3-802(1).8 0 Holding that the drawer bank was entitled to stop
payment on its check drawn against funds on deposit in another
bank, the court stated:
Limiting a bank's right to stop payment on a teller's check
to instances where the payee is a party to the transaction with the
bank, or where the payee endorses the check to a third party is
unnecessary. A payee ...has a cause of action against the drawer

[bank] on the instrument even if the drawer stops payment ...
[T]he Code permits stop payment of a teller's check but the stop
payment does not automatically preclude recovery on the instrument. "
The New York court's literal application of code provisions resulted
in the treatment of a check drawn by one bank against funds on
deposit in another bank, not as the equivalent of a cashier's check,
but as identical to an ordinary check drawn by any individual.82

74. See supra note 48; 21 U.C.C. Rep. Serv. at 611.
75. 21 U.C.C. Rep. Serv. at 611.
76. Id. Although not articulated, the effect of the court's reference to the Malphrus line
of decisions was arguably limited to approval of an equitable result obtained where the court
interpreted that operation of section 3-802(1) would leave the holder of a teller's check entirely
without remedy. See id.
77. See Bank of N.Y. v. Welz, 118 Misc. 2d 645,
-, 460 N.Y.S.2d 867, 869-70 (N.Y.
Sup. Ct. 1983).
78. Id. at
-,
460 N.Y.S.2d at 869-70. The court relied principally on §§ 4-403(1)
(outlining a customer's right stop payment), 4-104(1)(e) (noting that a bank may be a customer
of another bank), and 3-413 (dealing with the contract of a drawer, maker, or acceptor). 118
Misc. 2d at
-, 460 N.Y.S.2d at 869-870.
79. Id. at
460 N.Y.S.2d at 869-70.
80. Id. at
460 N.Y.S.2d at 867.
81. Id. at
460 N.Y.S.2d at 870.
82. See id. at __
, 460 N.Y.S.2d at 869-70.
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In a more recent case, the New York Supreme Court, Appellate
Division, confirmed the decision of the Welz court in Cling Corporation v. Ridgewood Savings Bank.8 3 Citing sections 4-403(1) and 4104(1)(e), the memorandum decision flatly stated that the drawer
bank "had a right to stop payment on the teller's check ....
but the
stop payment order does not automatically preclude recovery on the
check."84
Thus, based on either public policy or equitable grounds, early
case law appeared to preclude issuance of effective stop order payments on bank drafts, teller's checks, and similar primary bank
obligations. However, subsequent to widespread adoption of the
Uniform Commercial Code, courts have routinely applied sections 4104(e), 4-403, and 3-413 to determine that checks drawn by one bank
on its account with another bank are to be treated in the same
manner as any ordinary check.
C.

Texas Case Law

Most of the Texas case law dealing with stop payment orders
has related to cashier's checks. 8 5 Very few Texas cases have addressed
the issue of whether banks may stop payment on their teller's checks.
An early pre-Code case decided by the court of civil appeals skirted
the issue of whether the drawer bank had the ability to stop payment
on its draft drawn on another bank. In an opinion that was cumbersome and difficult to decipher, the Texarkana Court of Civil
Appeals, in American Bank of Commerce & Trust Co. v. Citizens'
Guaranty State Bank of Lindale,8 6 decided only that the holder of a
stopped teller's check was entitled to recover on the instrument and
the drawer was unable to raise third party defenses in a suit between
only the collecting and drawer banks. 87 Because the court's opinion

83. 133 A.D.2d 662, 519 N.Y.S.2d 834 (1987).
84. Id. at __
, 519 N.Y.S.2d at 835.
85. See, e.g. Wertz v. Richardson Heights Bank & Trust, 495 S.W.2d 572 (Tex. 1973);
Tarrant Wholesale Drug Co. v. Kendall, 223 S.W.2d 964 (Tex. Civ. App.-San Antonio 1949,
no writ); Howell v. National Bank of Commerce, 181 S.W.2d 837 (Tex Civ. App.-San
Antonio 1944, writ ref'd.).
86. American Bank of Commerce & Trust Co. v. Citizens' Guar. State Bank of Lindale,
247 S.W. 345, 346 (Tex. Civ. App.-Texarkana 1923, no writ). The check at issue was obtained
by the payee through a fraudulent transaction and negotiated to the plaintiff bank. Id. at 346.
When payment was refused by the drawee, the plaintiff bank brought suit to recover on the
instrument. Id.
87. Id.
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was written in a manner that is difficult to understand, a less than
meticulous reading of the case may result in interpreting the holding
as implicitly approving or, alternatively, disapproving stop orders on
bank drafts. However, the mere fact that the court allowed the holder
of the stop-ordered bank draft to recover goes only to ultimate
liability on the instrument and in no way determines whether the
drawer was entitled to issue the stop order."'
Not until sixty-five years later, in Guaranty Federal Savings &
Loan Association v. Horseshoe Operating Co. 9 were the Texas
appellate courts again called upon to decide an issue regarding teller's
check stop orders. In Guaranty Federal, the bank's customer, Alan
Parmet, obtained an "official check" in the amount of $900,000. 90
The check was issued to the order of Binnon & Co. by Guaranty
Federal Savings & Loan Association ("GFS&L") on its account with
Citibank New York. 9' In a rather bizzare sequence of events, Parmet
cashed the check at Binion & Co.'s Horseshoe Casino in Las Vegas
for an equivalent amount of gambling chips. 92 Parmet and his companions then proceeded to play blackjack at the Horseshoe casino
and within three to four hours had lost over $890,000 worth of
chips. 93 The next morning, Parmet returned to Dallas and stopped
payment on the official check as soon as GFS&L opened its doors. 94
In a lengthy decision that addressed both technical and policy
aspects of the case, the Guaranty Federal court held that GFS&L's
official check was the equivalent of a cashier's check and, therefore,
was not subject to countermand by either the purchaser or the issuing
bank. 95 Although the court stated that the Texas Business & Commerce Code, sections 4.104(a)(5) and 4.403(a), "allow a drawer bank
to issue a stop payment order to a drawee bank," 96 the decision not
97
to allow stop payment of this check was grounded in public policy.

88. See id. at 347.
89. 748 S.W.2d 519 (Tex. App.-Dallas 1988, error granted).
90. Id. at 521.
91. Id. Although of only incidental significance, the payee's name was apparently spelled
incorrectly on the check. "Binion" rather than "Binnon" appears to be the correct spelling.
Id. at 521, 527.
92. Id. at 521-22.
93. Id. at 522.
94. Id.
95. Id. at 526.
96. Id. at 525.
97. Id.
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Relying on the "executed sale of credit" rationale applied in the precode InternationalFirearms Co, Ltd. v. Kingston Trust Co. 9 case,
the Malphrus v. Home Savings Bank" line of decisions, and a
misinterpretation of the holding in American Bank of Commerce &
Trust Co. v. Citizens' Guaranty State Bank of Lindale,'0 the Guaranty Federal court stated that:
[I]t blinks reality for the courts not to treat the "teller's check"
of a savings bank in New York and an "official check" of a
savings and loan association in Texas as the equivalent of cash.
Too much of the personal and commercial business of this State
is transacted with such checks with the expectation that they do
represent cash.1°

Thus, with the decision in Guaranty Federal, the Dallas Court of
Appeals aligned itself with early decisions that either predated the
Uniform Commercial Code or were clearly limited by subsequent
case law in their own jurisdictions. 12
III. UNIVERSITY SAVINGS ASSOCIATION
At the request of its customer, Petrolife, Inc., University Savings
Association ("University") issued its check drawn on the Federal
Home Loan Bank of Little Rock, Arkansas. 03 The check was payable
to Intercontinental Consolidated Companies, Inc., ("ICC") in the
amount of $2,008,125, and was delivered by Petrolife for the purchase
of gasoline from ICC.1°4 The court of appeals reversed the trial
court's grant of summary judgment for ICC and held that, "University was not prohibited by law from stopping payment on [a]
'teller's check.' 9,105

98. See supra notes 42-46 and accompanying text.
99. See supra notes 48-56, and accompanying text.
100. See supra notes 86-89, and accompanying text.
101. 748 S.W.2d at 525. The court was undoubtedly influenced in its decision on this issue
by the testimony of the GFS&L officials. According to the record, even the bank officers
were uncertain in the distinction between the official check and a true cashier's check. Id.
Additionally, bank records referred to the check alternatively as an "official check", "cashier's
check", and "bank money order." Id. Recognizing the failure of bank personnel to differentiate
between the types of instruments and the apparent intent by all parties that the official check
was functionally the equivalent of a cashier's check, the court's concern for the general business
public is not out of place.
102. See supra notes 72-76 and accompanying text.
103. University Sav. Ass'n v. Intercontinental Consol. Cos., 751 S.W.2d 657, 658 (Tex.
App.-Houston [1st Dist.] 1988, writ granted).
104. Id.
105. Id. at 662.
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Analysis

Claiming to be a case of first impression, 1°6 the principle issue
to be decided by the court in University Savings was "whether a
savings association has a legal right to stop payment on a 'teller's
check,' and what the legal consequences are when payment of the
'teller's check' is stopped." 10 7 ICC's argument to the appellate court
consisted of four essential points: (1) that the Federal Home Loan
Bank of Little Rock Arkansas (FHLB) was not a bank; (2) that
University was not a customer of the Federal Home Loan Bank
within the meaning of the Uniform Commercial Code; (3) that a
"teller's check" was equivalent to a cashier's check; and, (4) that
the savings and loan association was prevented by law from stopping
payment on a teller's check held by a holder in due course. 0 8
ICC's first point was tersely dismissed by the court in a three
sentence paragraph." °9 Recognizing that a Federal Home Loan Bank
is limited by federal law in the scope of its activities, the court
declared that the FHLB qualified as a bank under Texas Business &
Commerce Code section 1.201(4).110 In similar fashion, the court
disposed of ICC's second point stating that a customer is defined as
''any person having an account with a bank or for whom a bank
has agreed to collect items and includes a bank carrying an account
with another bank.""'
In dealing with ICC's position that a teller's check is comparable
to a cashier's check, the court defined a teller's check as a check
"drawn by savings banks . . . on commercial banks with which they
maintain deposits." 2 As to a teller's check, "the savings association
is the drawer of the check, but not the drawee."" ' 3 Thus, the court
recognized the fundamental difference between the two items: unlike

106. Id. at 659.
107. Id. at 658.
108. Id. at 661-62.
109. Id. at 659.
110. Id.; TEx. Bus. & COM. CODE ANN. § 1.201(4) (Vernon 1968 & Supp. 1989) states that
'Bank' means any person engaged in the business of banking." Id. Although the court
declines to define precisely what is included in the "business of banking", in keeping with the
act's policy of liberal construction, arguably any entity that performs some function traditionally
associated with a bank might qualify. See id. § 1.102(a) (Vernon 1968).
111. 751 S.W.2d at 659; (emphasis in original); see also TEX. Bus. & COM. CODE ANN. §
4.104(a)(5) (Vernon 1968).
112. 751 S.W.2d at 659.
113. Id.
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issuance
a cashier's check, the teller's check is not accepted upon
4
because the drawer bank is not also the drawee bank."
The University Savings court's analysis of the legality of teller's
check stop payment orders involved two steps. First, the court
analyzed the provisions of the Texas Business & Commerce Code
that apply to stop orders." 5 Noting that the stop order was not
barred because the FHLB had not paid, certified, or accepted the
subject check prior to.receipt of the stop order," 6 the court determined that section 4.403(a) of the Texas Business & Commerce Code
applied to the facts of the case at bar and allowed a customer to
order stop payment of any item payable to his account." 7 The court
declared:
Payment can be stopped even against a holder in due course.
However, the drawer remains liable on the instrument .... It is

necessary for the drawer to remain liable because the obligor in
the underlying transaction is released from liability once the payee
accepts a note [or check] from a drawer bank.""
Thus, by statutory analysis, University was deemed a customer of
the FHLB (a bank) and was entitled to stop payment on its check
drawn against funds on deposit with the FHLB prior to the time the
drawee paid the item in cash, accepted, or certified it." 9
Next, the court surveyed case law from other states. 20 The court
of appeals dismissed International Firearms Co. v. Kingston Trust
Co. because it was decided prior to enactment of the Texas Uniform
Commercial Code.' 2 ' Most of the early post-enactment decisions were
distinguished on the basis that they involved third parties that failed
to intervene on behalf of the drawer bank. 122 The court then cited
Bank of New York v. Welz 123 and Cling Corp. v. Ridgewood Savings
Bank 24 because the Bank of New York court's criticism of the earlier
line of decisions within its own jurisdiction limited their importance,

114.

Id.

115.
•116.
117.
118.
119.
120.
121.
122.
123.
124.

Id. at 659-60.
Id. at 659.
Id. at 659-60.
Id. at 660.
Id. at 659-60.
Id.
Id. at 660-61.
Id. at 660.
116 Misc. 2d 645,
-, 460 N.Y.S.2d 867, 869-70 (N.Y. Sup. Ct. 1983).
133 A.D.2d 662, 519 N.Y.S.2d 834, 835 (N.Y. App. Div. 1987).
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and both New York decisions supported the Texas court's application
of the Uniform Commercial Code.2 5 Finally, because the cases were
factually similar, the court of appeals found support in the Fulton
National Bank v. Delco Corp.2 6 decision permitting the drawer
27
bank's ability to stop payment on its teller's check.
Thus, the court's decision in University Savings Association v.
Intercontinental Consolidated Cos. applied the provisions of the
Texas Uniform Commercial Code in a manner that was consistent
with the application of the Uniform Commercial Code in other
jurisdictions and the text of the code. Nevertheless, such application
was substantially at odds with the Dallas Court of Appeal's result
in Guaranty Federal Saving & Loan Association v. Horseshoe Operating Co. 12 decided some three months earlier.
B.

Critical Comparison of University Savings and Guaranty
Federal
1.

The Texas UCC

The Guaranty Federal court approached resolution of the controversy with the initial presumption that "cashier's checks have the
aura of cash."' 129 Building on this foundation, the court reasoned
that because the GFS&L check was obtained by its customer as a
cash substitute, this check should be treated like a cashier's check
and could not be countermanded. 31 0 Although the court acknowledged
correctly that the Texas Uniform Commercial Code allows "a drawer
bank to issue a stop payment order to a drawee bank,"'' it failed
to apply the cited Code provisions. 3 2 Instead, supported by pre-Code

125. See 751 S.W.2d at 661.
126. 128 Ga. App. 16, 195 S.E.2d 455 (1970).
127. 751 S.W.2d at 661. In both University Savings and Fulton, unlike the earlier decisions,
the customer had intervened in the suit and made its defenses arising out of the underlying
transaction available to the drawer bank. See id. Section 3.306(4) of the code provides that a
holder takes an instrument subject to the claims of third parties, provided that such party
intervenes to defend on the instrument. See TEx. Bus. & Com. CODE ANN. § 3.306(4) (Vernon
1968); see also supra note 109 (discussing the definition of "customer" under the Code).
128. 748 S.W.2d 519 (Tex. App.-Dallas 1988, writ granted).
129. Id. at 525.
130. See id.at 523, 526.
131. Id. at 525 (citing TEx. Bus. & Cost. CODE ANN. §§ 4.104(a)(5), 4.403(a) (Vernon
1968)).
132. Id.
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decisions from other jurisdictions that are clearly not the law in
Texas, the Guaranty Federal court relied on the customer's purpose
for obtaining the check as the critical determinant of the instrument's
133
character and the nature of the parties' rights.
Rather than focusing on similarities between cashier's and other
checks issued by banks, the University Savings court directed its
attention to the differences in the instruments. 3 4 All checks, regardless of their nature, share certain common characteristics: they are
all (1) drafts, (2) drawn on a bank, and (3) payable on demand.'"
Other than the amount of the check, the only variables are the
identities of the parties (drawer, drawee, and payee). The University
Savings court recognized that the critical difference between cashier's
and other bank checks is the identity of the drawer and drawee. 136
Where the drawer of a check is not also the drawee bank, the code
determines that the drawer is a customer of the drawee bank, whether
or not the drawer is also a bank. 3 7 Under the Code, only a customer
has the ability to issue a stop order. 38 In reaching its decision, the
University Savings court applied these statutorily defined fundamental
39
principles to the facts.

Similarly, identity of the drawer and drawee is critical to determine whether an item has been accepted by the drawee on issuance.'40

133. See id. The purpose for which a bank check is obtained by any particular customer
cannot be a standard for determining either the nature of the instrument or the rights of the
parties with respect to that instrument. Clearly, such a standard is by its very nature subjective
and not susceptible to reliable proofs. When called into question, the customer's purpose will
always be to obtain a cash substitute with the result that a bank check will always be treated
like a cashier's check, regardless of statutory provisions to the contrary.
134. University Sav. Assoc. v. Intercontinental Consolidated Cos., 751 S.W.2d 657, 659
(Tex. App.-Houston [1st Dist.] 1988, writ granted).
135. See TEx. Bus. & COM. CODE ANN. 3.104(b)(2) (Vernon 1968).
136. 751 S.W.2d at 659.
137. Id. Section 4.104(a)(5) of the Texas Business and Commerce Code includes a bank
carrying an account with another bank. TEX. Bus. & CoM. CODE ANN. § 4.104(a)(5) (Vernon
1968) (emphasis added). No code provision treats a bank as a customer of itself. Therefore,
§ 4.403, which is limited to "customers" and provides the only code authority for issuance
of a stop order, necessarily excludes banks acting in the dual capacity of drawer and drawee
from the class of persons authorized to issue stop orders. See id. § 4.403.
138. See TEX. Bus. & COM. CODE ANN. § 4.403 (Vernon 1968).
139. 751 S.W.2d at 659-60.
140. See TEx. Bus. & CoM. CODE ANN. § 3.410 (Vernon 1968). "Acceptance is the drawee's
signed engagement to honor the draft as presented[,] ... and may consist of his signature
alone." Id. When a bank issues a check, its signature operates as a signed engagement to pay.
See id. §§ 3.401, 3.413(b). Where the drawer bank is also the drawee, its issuing signature
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The Supreme Court of Texas, in Wertz v. Richardson Heights Bank
& Trust,'14 unequivocally stated that a check drawn by a bank on
itself is accepted for payment by the mere fact of its issuance, and
43
is not subject to countermand. 42 Unlike the University Savings court,
the court in Guaranty Federal failed to recognize that, with respect
to cashier's checks, acceptance results only because the drawer and
drawee are the same entity.' 44 Guaranty Federal specifically rejected
45
this reasoning and treated the GFS&L check as a cashier's check,
notwithstanding the fact that "the drawer and drawee are separate
financial institutions."' 146 Thus, as between Guaranty Federal and
University Savings, the decision reached by the court in University
Savings correctly applied the controlling statutes.
2.

Public Policy

Regardless of the technical inaccuracy of the decision in Guaranty Federal, the policy concerns expressed by the court's opinion
merit attention. 47 Arguably, the general business community and
some courts perceive all bank checks as equivalents, irrespective of
their treatment under the Uniform Commercial Code.'" The Guaranty Federal court found that the expectations of the public in this
regard were worthy of protection. 149 In University Savings, the court
failed to address these concerns, and relied on the drawer bank's
continuing liability on the instrument as sufficient protection for the
1 The weakness of this approach is well illustrated by the
payee. 50
facts of Guaranty Federal.' Where the payee must rely on the

also operates as the drawee's accepting signature as a matter of law. See id. § 3.410; accord
Wertz v. Richardson Heights Bank & Trust, 495 S.W.2d 572, 574 (1973).
141. 495 S.W.2d 572 (Tex. 1973).
142. Id.at 574.
143. 751 S.W.2d at 659.
144. See Guaranty Fed. Sav. & Loan Ass'n v. Horseshoe Operating Co., 748 S.W.2d 519,
523 (Tex. App.-Dallas 1988, writ granted).
145. See id. at 525.
146. See id.at 523, 525.
147. See supra notes 95, 99 and accompanying text.
148. See 748 S.W.2d at 525; see also Lawrence, supra note 22, at 278-83 (discussing the
role of bank checks in the modern commercial setting).
149. See 748 S.W.2d at 525.
150. See 751 S.W.2d at 660-61.
151. See 748 S.W.2d at 519-22. Employees of Binion & Co. ("Horseshoe"), the payee of
the check, exercised substantial prudence and caution in determining to take the check. Id.
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drawee bank's continuing liability on the instrument, the payee's
prospect of recovery will depend principally on whether his status
rises to the level of a holder in due course. While the payee in such
a situation is not without remedy, any recovery at all will necessarily
involve litigation that may extend well beyond motion for summary
judgment.' 5 2 Certainly, parties to a transaction who expect to receive
a cashier's check, but instead receive an ordinary bank check, are
deserving of some protection.' 53
IV.

CONCLUSION

The Houston Court of Appeals decision in University Savings is
technically correct, both in its application of the Texas Uniform
Commercial Code and interpretation of available case law. However,

Horseshoe sought and received oral assurance from the issuing bank that the check was "good
funds," and then promptly initiated collection. Id. If the court had allowed the stop payment
order, Horseshoe's ability to collect would then have depended on whether its status rose to
the level of a holder in due course. See 751 S.W.2d at 660; see also U.C.C. § 4-403 comment
8 (1987) (stating that payment can be stopped on a check held by a holder in due course).
Although the court did not address whether Horseshoe was a holder in due course, it did
decide that Horseshoe was at least a holder. 748 S.W.2d at 528. However, being a mere holder
subjects Horeseshoe to a wide array of personal defenses, including illegality (gambling). See
TEX. Bus. & COM. CODE ANN. § 3.306(2) (Vernon 1968). Although the Guaranty Federalcourt
discussed the illegality defense, it failed to decide the issue. 748 S.W.2d at 529. Instead, the
court correctly pointed out that the cause of the loss was GFS&L's improvident issuance of a
$900,000 check without verifying that the underlying funds were in fact bona fide. Id. Thus,
while Horseshoe acted with prudence and caution, Horseshoe could easily have been forced
to bear the entire loss caused by GFS&L's negligence.
Even though the result in Guaranty Federal may be just, the court's substantial disregard
for the UCC is inexcusable. The court might have arrived at the same result with less violence
to statutory application by relying on § 1.103 to allow the injection of equitable principles.
See TEX. Bus. & CoM. CODE ANN. § 1.103 (Vernon 1968) ("principles of law and equity ...
shall supplement [the UCC's] provisions."). Elementary hornbook law provides that the
detrimental reliance of one party on the representations of another may rise to the level of
equitable estoppel. See generally J. CALAMARI & J. PERILLO, CONTRACTS § 11-29, at 489-90
(3d ed. 1987) (discussing the elements for equitable estoppel).
152. Although the checks at issue in both Guaranty FederalSavings and University Savings
Association were exceptionally large, the general availability of extensive litigation as an avenue
to obtain a just remedy may be limited by practical considerations where the amount involved
does not warrant substantial attorney's fees and court costs.
153. Because the courts may only interpret and apply the law, the legislature or other
proper regulatory agency should consider implementing limits on the use of non-cashier bank
checks for purposes other than conduct of the issuing bank's own business. Such a limitation
would protect unsuspecting merchants and consumers, yet allow drawer banks to issue ordinary
checks in contexts where ordinary checks are appropriate to meet the expectations of all parties
to the instrument.
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the policy argument underlying the Dallas court's decision in Guaranty Federal is important and must be dealt with to protect an
innocent public. Because commercial paper transactions are governed
by the Uniform Commercial Code in Texas, the courts are not in a
position to create the necessary protections by judicial decision,
absent special facts that make equitable remedies available. Although
the policy argument underlying the decision in Guaranty Federal
should be recognized and addressed, the Texas Supreme Court should
affirm the decision in University Savings as the correct analysis.
Michel E. Curry

