CHAPTER 13. DETERMINATION OF PATERNITY
Commentary by Thomas J. PurdoM*

Introductory Commentary
The purpose of chapter 13 of Title 2 is to establish the legal
parent-child relationship with the father of a child where such legal
relationship does not exist.' Two kinds of proceedings may be used
to establish the legal parent-child relationship. First, the voluntary
paternity suit may be filed where the biological father consents and
complies with the statute. Second, the paternity suit is used when
the alleged biological father of the child does not consent. These
commentaries are designed to help assist in the application of statutes,
answer some questions concerning paternity issues, and ferret out
the questions in this area that are either unanswered or that should
be raised.
Presumption of Paternity. To understand the suit to establish
paternity, the concept of presumption of paternity, as that concept
is established in section 12.02 of the Family Code, must be examined
and understood.'
Before the Family Code. Before January 1973, Texas law contained no provision, either by statute or at common law, to establish
paternity and require support of a child. Such suits, therefore, were
not permitted under Texas law.' In fact, attempts to pass a paternity
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1. See supra Editor's Foreword. The two previous comprehensive commentaries on
chapter 13 appear in Smith, Texas Family Code Symposium - Title 2. Parent and Child, 5
TEX. TECH L. REv. 389, 418 (1974) and Sampson, Texas Family Code Symposium - Chapter
13. Parent and Child: Determinationof Paternity, 13 TEx. TECH L. REV. 897 (1982). The two
commentaries that deal with chapter 13 amendments that were enacted subsequent to the then
most recent comprehensive commentary appear in Smith, Texas Family Code Symposium
Supplement - Title 2. Parent and Child, 8 TEX. TECH L. REv. 19, 54 (1976) and Sampson,
Texas Family Code Symposium Supplement - Title 2. Parent and Child, 17 TEx. TECH L.
REV. 1065, 1153 (1986).
2. See supra commentary accompanying § 12.02.
3. See, e.g., Home of Holy Infancy v. Kaska, 397 S.W.2d 208, 210 (Tex. 1965); L.G.
v. F.P., 466 S.W.2d 41 (Tex. Civ. App. - San Antonio 1971, writ ref'd n.r.e), rev'd sub
nom. Gomez v. Perez, 409 U.S. 535 (1973).
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statute as a part of the Family Code were so controversial that the
4
passage of the Family Code was delayed.
However, one cannot say that Texas encouraged the branding
of children as illegitimate. The common-law marriage was often used
to legitimate children. A presumption that a child born during a
common-law marriage was the legitimate child of the husband served
to establish legitimacy. The presumption was almost irrebuttable
under Lord Mansfield's Rule.' The presumption of legitimacy has
been described as one of the strongest known to the law. 6 The law
did not condone promiscuity. It did not provide for child support
for children born as a result of such relationships.
In January, 1973, the United States Supreme Court in Gomez
7
v. Peres held that Texas' lack of a paternity law was unconstitutional.
The court based its decision upon the equal protection clause of the
fourteenth amendment to the United States Constitution. The court
held that Texas could "not create a right of action [for support] in
favor of children ... and exclude illegitimate children from the
benefit of such a right." '
Title 2 of the Family Code. In 1973, Title 2 of the Family Code
was pending in the legislative process. The version of the Family
Code which was originally submitted to the legislature contained
provisions for paternity suits. The paternity provisions were rejected
by the legislature even though the legislature was aware of the
Supreme Court's opinion in Gomez. 9 The legislature, however, did

4. See generally Editor, Texas Family Code Symposium - History of the Family Code,
5 TEx. TECH L. REV. 267 (1974) (giving brief history of events leading to enactment of Family
Code).
5. See, e.g., Goodright v. Moss, 98 Eng. Rep. 1258,
-_(1777); Clark v. Clark, 643
S.W.2d 795, 797 (Tex. Civ. App..- Fort Worth 1982, no writ); D.W.L. v. M.J.B.C., 601
S.W.2d 475, 477 (Tex. Civ. App. - Houston [14th Dist.] 1980, writ ref'd n.r.e.); Magana v.
Magana, 576 S.W.2d 131, 133 (Tex. Civ. App. - Corpus Christi 1978, no writ); see also In
re S.C.V., 735 S.W.2d 874, 876 (Tex. App. - Dallas 1987) ("[Plresumption [of legitimacy]
is one of the strongest known to the law and can be rebutted only by clear and convincing
evidence showing nonaccess by or impotency of the husband."), rev'd, 750 S.W.2d 762, 764
(Tex. 1988) (holding that failure to admit blood tests as evidence rebutting presumption is
reversible error).
6. See, e.g., Schlang v. Schlang, 415 S.W.2d 28, 32 (Tex. Civ. App. - Houston 1967,
writ ref'd n.r.e.); Neff v. Johnson, 391 S.W.2d 760, 763 (Tex. Civ. App. - Houston 1965,
no writ).
7. 409 U.S. 535, 538 (1973).
8. Id. at 537-38.
9. See Smith, Texas Family Code Symposium - Title 2. Parent and Child, 5 TEX. TECH
L. REV. 389, 418 (1974).
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leave the provisions for involuntary legitimation in the final legislative
product.' 0
The effect of these events was to create confusion in paternity
and child support areas of the law. Texas could not deny an illegitimate child the right to support from the biological father but no
statutory authority existed to allow for a suit to establish the identity
of the biological father.
1975 Amendments. In 1975, the Texas Legislature passed the
basic statutes which still exist for the involuntary determination of
paternity." Although a number of changes have occurred, the 1975
amendments still form the skeleton of the present statutory scheme.
In some ways this is unfortunate because the 1975 legislative session
was an unfriendly environment for passing any paternity statute and
better drafted paternity statutes were rejected. In 1975, the legislature
felt coerced by the United States Supreme Court. 12 The prospect of
having paternity determinations made on a strictly common-law basis
was the motivation for the legislature's actions, not the need for a
good paternity statute. The primary motive was to limit what the
legislators considered to be a monster. Although attitudes have
changed over the years toward the determination of paternity, the
basics of the statute remain the same.
The most important aspect of the 1975 statute was the introduction of the use of blood tests. Note, however, that the primary
emphasis of the blood tests provision was not to show who was the
father but to exclude falsely accused men.
The Airlie House Conference. Paternity determination was also
an important part of the welfare reform movement. In May, 1982,
the United States Department of Health, Education, and Welfare
funded a conference of professionals to develop more uniform testing
and evidentiary procedures for use in the determination of paternity.
The conference was under the auspices of the American Association
of Blood Banks. 3 This conference is very important because it forms
the basis for the testimony of most, if not all, blood test experts in

10. See TEx. FAm. CODE ANN. §§ 13.01-.06 (Vernon Supp. 1973); see also infra commentaries accompanying §§ 13.01-.06.
11. Act of June 19, 1975, ch. 476, § 24, 1975 Tex. Gen. Laws 1261-64.
12. See Gomez v. Perez, 409 U.S. 535 (1973).
13. See AMERICAN ASSOCIATION OF BLOOD BANKS, INCLUSION PROBABILITIES IN PARENTAGE
TESTING (1983).
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the paternity testing field. The use of statistical probabilities, as
suggested by the conference, is the basis upon which the testimony
stands.
Paternity Proceedings Mandated by Federal Statute (Welfare
Reform). In 1982, the United States Congress developed certain
requirements that states must meet before AFDC can be received.
The news media designated this action as "welfare reform." Under
the requirements, the state plan must provide that the state will
undertake to establish paternity of and seek support for a child born
out of wedlock.1 4 The procedures developed at the conference at
Airlie House, Virginia, became the basis for the federal program.
The theory is that if fathers are forced to support their children, it
will reduce the federal funds necessary for AFDC.
Denial of Paternity Permitted in a Divorce Case. In 1983 the
Texas Legislature passed a statute which, for the first time, permitted
either the husband or the wife to deny the husband's paternity of a
child born or conceived during the marriage. 5
1987 Amendments. In 1987 the Texas Legislature adopted
amendments to the paternity sections of the Family Code which made
requirements that the blood tests exclude ninety-five percent of the
16
male population.
1989 Amendments. The 1989 Texas Legislature made a number
of changes in the paternity sections of the Family Code. The changes
will be discussed in detail under each section.

SUBCHAPTER A. PATERNITY SUIT
§ 13.01. Parties: Time Limitation of Suit
(a) A suit to establish the parent-child relationship between a
child who has no presumed father and the child's biological father
may be brought by the mother, by a man claiming to be or possibly
to be the father, or by any other person or governmental entity
having standing to sue under Section 11.03 of this code. A suit to

14. 42 U.S.C. § 654(4)(A) (1982 & Supp. V 1987).
15. See TEx. FAM. CODE ANN. § 12.06(a) (Vernon 1986 & Supp. 1990); see also supra
commentary accompanying § 12.06.
16. See TEx. FAM. CODE ANN. §§ 13.02(a), 13.06(c) (Vernon Supp. 1990); see also infra
commentary accompanying §§ 13.02, 13.06.
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establish paternity may be brought before the birth of the child, but
must be brought on or before the second anniversary of the day the
child becomes an adult, or the suit is barred.
(b) The children to whom this section applies include a child
for whom a paternity action was brought but dismissed because a
statute of limitations of less than 18 years was in effect.
Commentary
History of Section. This section has undergone some extensive
changes. The 1973 version of this section dealt with voluntary legitimation. The 1975 amendments moved that section to section 13.21.
The 1975 amendment was entitled section 13.01, "Time Limitation of Suit." The section contained only one paragraph and dealt
primarily with the period within which the suit could be brought. It
required that suit be brought before the child was one year of age.
In 1981, this section was amended to require that suit be brought
before the child is four years old.
In 1987, the legislature changed the title and the contents of
section 13.01. The title was changed to "Parties: Time Limitation of
Suit." The changes added provisions dealing with who may bring
the paternity suit. The parties entitled to bring the suit are designated
later in this commentary.
The 1989 amendments divided section 13.01 into two subsections.
Subsection (a) deals with changes to the concept of "presumed
father." Subsection (b) is a new provision that allows the bringing
of suits which had been dismissed under the old statute of limitations.
Nature of the Paternity Suit. Subsection (a) first defines the
nature of the paternity suit. It is a suit to establish the parent-child
relationship between a child who has no presumed father and the
child's biological father. That concept can become more complex
than the words sound.
The "parent-child relationship" is defined in section 11.01(4).
To have a "parent-child relationship" there must be a "child" as
defined in section 11.01(1). A question arises as to whether a paternity
suit to establish the "parent-child relationship" may be brought when
the biological child is no longer a "child" under the section 11.01(1)
definition. If the suit cannot be brought, how can the second sentence
of subsection (a), which provides a limitations period of two years
after the child becomes an adult, be explained and how does this
compare with the United States Supreme Court opinions regarding
limitations?
1281
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PresumedFather. The concept of "presumed father" is discussed
more fully in the commentary accompanying section 12.02. For
present purposes, it is sufficient to say that the term "child who has
no presumed father" is a substitute for what was previously called
an "illegitimate child."
The effect of this section is to preclude a biological father from
filing an involuntary paternity suit unless the husband in a marriage
establishes that he is not the father of the child under section 12.06.
The husband is presumed to be the father of a child born during
the marriage. As long as the child has a "presumed father," no one
can file a paternity suit.
Standing to Bring Suit. Subsection (a) establishes who may bring
the paternity suit. These persons are as follows: (1) the mother of
the child; (2) a man claiming to be or possibly to be the father; and
(3) any other person or governmental entity having standing to sue
under section 11.03. The persons and governmental entities having
standing to sue under section 11.03 (other than the above) are as
follows:
(1) the child (through a representative authorized by the court);
(2) a custodian or person having rights of visitation with or access
to the child appointed by an order of a court of another state of
country or by a court of this state before January 1, 1974; (3) a
guardian of the person or of the estate of the child; (4) a
governmental entity; (5) any authorized agency; (6) a man alleging
himself to be the biological father of a child who has no presumed
father filing in accordance with Chapter 13, but not otherwise;
(7) a person who has had actual possession and control of the
child for at least six months immediately preceding the filing of
the petition; or (8) a person designated as the managing conservator in a revoked or unrevoked affidavit of relinquishment under
Section 15.03 of this code or to whom consent to adoption has
7
been given in writing under Section 16.05 of this code.'
Some questions still remain unanswered. If the biological child
wishes to bring suit after becoming an adult, does the child have
standing to file suit? Is the adult biological child a "child" within
the meaning of section 11.03?
Limitations. The most litigated question in the paternity area
has been the question of limitations. Section 13.01, as adopted by

17. TEX. FAm. CODE ANN. § 11.03 (Vernon 1986 & Supp. 1990); see supra commentary
accompanying § 11.03.
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the 1975 legislature, provided that the suit must be brought before
the child is one year old or the suit is barred. The legislature, wanting
to limit the application of what it felt was a bad idea, adopted a
very short limitations period. The United States Supreme Court held
that the one-year limitations period violated the equal protection
clause of the United States Constitution,"8 thus the short limitations
period was unconstitutional. 9
Even before the United States Supreme Court's decision, the
Texas Legislature had changed section 13.01 to provide that the suit
must be brought before the child is four years old, or the suit is
barred. After the 1983 change, a question still remained as to whether
the statute would stand constitutional muster and whether the equal
protection argument would still be applicable. The reasoning was
that if legitimate and illegitimate children must be treated the same
under the law then the right to child support for an illegitimate child
could not be cut off at four years of age.
One would expect that under the equal protection argument the
limitations period would be the same for a child with a presumed
father or a child without a presumed father. What is not generally
understood is that the limitations period for unpaid child support
20
for legitimate children was also unclear at this time.
The equal protection analysis does not do justice to the concept
of paternity under Texas law. The equal protection clause of the
fourteenth amendment requires laws of like application to be applied
to all those similarly situated. 2' When the equal protection clause is
invoked, the paternity suit is treated as a suit to collect child support.
Since a suit for support may be brought on behalf of a child with
a presumed father, the paternity suit may be brought on behalf of
a child without a presumed father, thus similar rules for similar
people. The problem with this analysis is that the paternity suit is
not a suit for child support but one to establish the parent-child
relationship.12 Once the parent-child relationship is established child
support may follow as well as managing conservatorship, possessory

18. U.S. CONST. amend. XIV, § I.
19. Mills v. Habluetzel, 456 U.S. 91 (1982).
20. See Huff v. Huff, 648 S.W.2d 286 (Tex. 1983).
21. See Barrett v. Indiana, 229 U.S. 26 (1913).
22. See TEx. FAM. CODE ANN. §§ 13.01(a), 13.09 (Vernon 1986 & Supp. 1990); see also
infra commentary accompanying § 13.09.
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conservatorship, and the various other provisions of Title 2.
The organization of the Family Code recognizes that different
problems require different solutions and the same is true of other
states. Establishing who is or who is not the father of a child is a
problem separate from the child support problem. Child support
requires a different set of tools. While it is true that children with
or without presumed fathers should be equally entitled to support
from their fathers, the same rules do not necessarily work for the
two groups to establish who is the father. Once the parent-child
relationship has been established, the children are then treated the
same.
The 1985 amendments to section 13.01(a) settled this question,
at least for the present. Under section 13.01(a), the paternity suit
must be brought on or before the second anniversary of the day that
the child becomes an adult. The idea is that the child with a presumed
father and the child without a presumed father stand on equal footing
with regard to collecting child support, which of course is not true.
The child with a presumed father does not need to file a paternity
suit, while a child without a presumed father is required to file a
paternity suit and establish paternity if child support is to be ordered.
In the context of child support, "child" as defined in section I 1.01(1)
includes a person over eighteen years of age who is fully enrolled in
an accredited secondary school in a program leading toward a high
school diploma.
Is a paternity suit "in the context of child support?" ' 2 If the
suit is "in the context of child support," one cannot assume that a
child becomes an adult on the child's eighteenth birthday. This result
may create some practical problems in the trial setting. The statute
of limitations is an affirmative defense, and the party relying on the
statute of limitations must plead and prove the applicable statute of
limitations.2 4 Proving a negative is always a problem; therefore, how
do you prove that the person bringing the suit was not enrolled after
the eighteenth birthday in an accredited secondary school program
leading toward a high school diploma?

23. One must remember that the paternity suit is a suit to establish the parent-child
relationship between a child who has no presumed father and the child's biological father. See
TEx. FAM. CODE AN.
§§ 13.01(a), 13.09 (Vernon 1986 & Supp. 1990); see also infra
commentary accompanying § 13.09.
24. See TEX. R. Crv. P. 94.
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Cases Dismissed Under Old Limitations Period. Subsection (b)
was added by the 1989 amendments. The section is directed at cases
which were dismissed because the statute of limitations in effect at
the time was less than the present eighteen-years old standard. One
should note that the this subsection and subsection (a) have different
limitations periods. Subsection (a) measures the time from the date
on which the child "becomes an adult." Subsection (b) measures the
time as less than eighteen years of age. Is there a difference? Can
the language in subsection (b) be interpreted as legislative intent that
"[i]n the context of child support" does not refer to a paternity
suit?25 The courts may have to answer those types of questions in
the future.
§ 13.02. Pretrial Proceedings: Tests
(a) When the respondent appears in a paternity suit, the court
shall order the mother, alleged father, and child to submit to the
taking of blood, body fluid, or tissue samples for the purpose of
scientifically accepted paternity testing. The court shall require in its
order testing necessary to ascertain the possibility of the alleged
father's paternity and shall require that the tests exclude at least 95
percent of the male population from the possibility of being the
father of the child, except that the court shall permit the omission
of any further testing if testing has been conducted sufficient to
establish that the alleged father is not the father of the child, or if
the costs of testing have reached an amount that the court determines
to be the greatest amount that may reasonably be borne by one or
more parties to the suit. If the appearance is before the birth of the
child, the court shall order the taking of blood, body fluid, or tissue
samples to be made as soon as medically practical after the birth.
(b) An order issued under this section is enforceable by contempt, except that:
(1) if the petitioner is the mother or the alleged father
and refuses to submit to paternity testing, the court may dismiss the
suit; or
(2) if any party refuses to submit to court-ordered paternity testing, upon proof sufficient to render a default judgment the

25. See TEX. FAM. CODE ANN.
accompanying § 11.01.

§ 11.01(1) (Vernon Supp. 1990); see supra commentary
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court may resolve the question of paternity against that party.
(c) If the respondent is the mother or the alleged father and
refuses to submit to the paternity testing, the fact of refusal may be
introduced as evidence as provided in Section 13.06 of this code.
(d) If the respondent fails to appear and wholly defaults or if
the allegation of paternity is admitted, paternity testing shall be
waived.
Commentary
History of Section. This section was originally a part of the
voluntary legitimation statutes, but in 1975, that section was renumbered as section 13.22. The 1975 amendments to section 13.02 were
entitled "Pretrial Proceedings: Blood Tests." Subsection (a) provided
that blood tests were to be ordered after the respondent appeared in
a paternity case or after the birth of the child, whichever occurred
later. Subsection (b) related to the enforcement of the order for
blood tests.
In 1979, the section was amended in minor respects. Instead of
requiring blood tests, the language was changed to require the parties
to submit to blood tests.
In 1987, substantial changes were made to this section. The
following significant language was added to the section:
The court shall require in its order that the blood testing include
a minimum of seven independent genetic systems tested and additional testing as necessary to ascertain the possibility of the
alleged father's paternity and that at least ninety-five percent of
the male population be excluded from the possibility of being the
father of the child, except that the court shall permit the omission
of any further blood testing if blood testing has been conducted
sufficient to establish that the alleged father is not the father of
the child, or if the costs of the blood testing have reached an
amount that the court determines to be the greatest amount that
may reasonably be borne by one or more of the parties to the
suit .26

The legislature also added subsection (c) to provide that blood tests
may be waived if the respondent fails to appear or admits paternity.
The 1989 amendments changed this section in two respects. First,
the amendments provide for the authorization of any scientifically

26.

TEx. FAM. CODE ANN. §

13.02(a) (Vernon Supp. 1988).
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accepted paternity testing. Second, a type of default judgment is
provided if any party refuses to submit to court-ordered paternity
testing.
Title of the Section. The 1989 amendments changed the section
title from "Pretrial Proceedings: Blood Tests" to "Pretrial Proceedings: Tests." This change reflects the scope of the primary amendments made in 1989 regarding the tests available in paternity suits.
Prior to the 1989 amendments, blood tests were the only tests which
could be required. Now any scientifically accepted paternity test is
authorized.
When is Testing Ordered. Subsection (a) requires the court to
order paternity testing when the respondent appears in a paternity
suit. The appearance usually occurs when an answer is filed. 27 However, an answer is not the only way to make an appearance. The
respondent may enter an appearance in open court in person, by his
or her attorney, or by a duly authorized agent. 28 There are numerous
29
different situations which may create appearance problems.
Who is Tested. Subsection (a) requires the court to order the
following persons to submit to paternity testing: (1) the mother, (2)
the alleged father, and (3) the child. This leaves some questions
unanswered. In some situations the alleged father may no longer be
available for testing. The case of Leal v. Moreno ° offers an illustration. In Leal, blood samples were taken from the parents of the
alleged father. Those tests were used to establish nonpaternity in a
workers' compensation case.
Still other questions remain unanswered. For example, can the
court in such a case order the paternal grandparents to submit to
paternity testing? If they do not submit to the testing, may the court
hold them in contempt or enter an adverse judgment?
Paternity Testing. Subsection (a) requires each person to submit
to the taking of blood, body fluid, or tissue samples for the purpose
of scientifically accepted paternity testing. The wording regarding the
taking of material for testing is purposely vague. Because science is
moving faster than the law in this area, this section is designed to

27.

TEx. R. Crv. P. 121.

28. TEx. R. Crv. P. 120.
29. See generally 3 TEX. JUR. 3D Appearance §§ 13-25 (1980) (discussing various appearance problems).
30. 733 S.W.2d 322 (Tex. App. - Corpus Christi 1987, no writ).
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prevent courts from being limited to scientific technology as it existed
in 1989. The vague wording may, however, lead to some problems
for courts in drafting orders. For orders to be enforced by contempt
proceedings, the order must be clear and unambiguous and give the
party against whom it is to be enforced notice of what is required
for compliance.' The order must, therefore, be specific in ordering
submission to the taking of a specific material for a particular test.
The -section does not clearly explain how scientific acceptance is
to be determined. Who determines what is "scientifically accepted
paternity testing?" Does the court make the determination before
the testing and, if so, must the court hold hearing and accept
testimony? Can the court take judicial notice of what is contained
in news reports about scientific acceptance? Is the party performing
the tests authorized to determine what is scientifically accepted and
what is not? Is the real party in interest authorized to determine
scientific acceptance? 32
Ninety-five Percent of Male Population to. be Excluded. Under
subsection (a), the order to submit to the taking of samples must
require testing which will exclude at least ninety-five percent of the
male population from being the father. The statute is worded in
terms of exclusion and not in terms of probability. The concepts are
different. "Exclusion" refers to the number of people who could
not be the father because they do not have the genetic characteristics
which would be necessary to the father. "Probability" is a statistical
concept relating to the odds that a particular event will occur.
The genetic theory, albeit oversimplified, is that the child has
genetic characteristics which are inherited from a mother or father
or both. If the child has a genetic characteristic that was not inherited
from the mother, then that genetic characteristic must have been
inherited from the father. If the alleged father does not possess that
genetic characteristic, he cannot be the father, thus he is excluded.
The difficulty is in determining whether ninety-five percent of the
male population has been excluded.
It would be easy if only one genetic characteristic was involved
and that genetic characteristic was possessed by five percent of the

31. See, e.g., Ex Parte Padron, 565 S.W.2d 921, 921 (Tex. 1978); Ex Parte Slavin, 412
S.W.2d 43, 44 (Tex. 1967).
32. The real party in interest may be the mother seeking child support or the State of
Texas seeking reimbursement for AFDC payments previously made to the mother.
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male population. For example, assume that a child has a genetic
characteristic called "x" and that characteristic "x" has to come
from the child's father. Also assume that characteristic "x" is
possessed by only five percent of the male population. If the alleged
father has characteristic "x" which can be passed on to a child,
then, in that case ninety-five percent of the male population would
be excluded.
The problem is that this situation does not occur with standard
testing. The individual percentages excluded with each genetic factor
are far less than ninety-five percent. Thus, reliance must be placed
on multiple genetic characteristics to achieve the requisite ninety-five
percent exclusion. To meet that requirement, the test must show that
only five percent of the male population has the particular combination of genetic characteristics required to be the father of this
child.
Exclusion was not the approach adopted by the conference at
Airlie House.33 The conference and most, if not all, of the paternity
laboratories use inclusion probabilities. Probability is a statistical
concept. To help understand this concept, coins can be used as an
example. If one flips a two-sided coin, having one side heads and
the opposite side tails, enough times it will land heads up fifty
percent of the time. The probability, therefore, is fifty percent that
if a coin is flipped it will land heads up. If two coins are used, the
probability is twenty-five percent that both coins will land heads up.
The inverse of that proposition is that the probability against both
coins landing heads up is seventy-five percent. The use of more coins
reduces the probability that all the coins will land heads up, but
increases the inclusion probability. With genetic characteristics, this
type of concept is applicable, but is immensely more complex. The
end product of the calculation is the statistical probability that the
alleged father is the biological father as compared to a man selected
at random from the population as a whole.
The probability approach, however, does not meet the statutory
requirements of this subsection. One must question whether the
statistical concept of probabilities have any place in our rules of
evidence. That concept is not used in any other area of evidence.
We do not take the description of a hit and run car, its driver and

33.

See

AMERICAN ASSOCIATION OF BLOOD BANKS, INCLUSION PROBABILITIES IN PARENTAGE

TESTING (1983).
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a passenger, collect statistics on the number of such cars, drivers,
and passengers and then offer probability evidence that a particular
person was the driver of the hit and run car. Does the mystery that
surrounds mathematical arguments create a continuing risk that the
nonmathematician will give such arguments a credence that is not
34
deserved and a weight that cannot logically be claimed?
Male Population. Subsection (a) requires testing that excludes
ninety-five percent of the "male population." The section does not
define what is the male population or whether it is meant to include
the entire male population. Can statistics which were derived from
the male and female population be used if an expert witness says
that there is no difference in the tested genetic characteristics between
the male and female? Can that be interpreted to mean the relevant
male population? Can we use statistics relating to different racial
groups in developing the probabilities? At this point no one has the
answers to these questions.
Limit on Tests to be Performed. Subsection (a) provides that
the court can limit the testing required under some circumstances. If
testing has been conducted sufficient to establish that the alleged
father is not the father of the child, the tests need not continue. If,
for instance, the child has one genetic characteristic which would
have to come from the father and one test is conducted for that
characteristic and the alleged father does not have that characteristic,
the tests need not continue. The alleged father is excluded. Further
tests would be foolish.
If the costs of testing have reached an amount that the court
determines to be the greatest amount that may be reasonably borne
by one or more parties to the suit, further tests need not be made.
How much is too much? How does the court determine a reasonable
limit on expenses? Must the court have a hearing to determine
reasonableness of costs?
Case Filed Before Birth of Child. Subsection (a) provides that
if the appearance is before the birth of the child the testing is to be
done as soon as is medically practical after the birth. The section
does not, however, specify how the court is to be informed about
the birth in such a case and whether a hearing is necessary.

34. See Tribe, Trial by Mathematics: Precision and Ritual in the Legal Process, 84 HARV.
L. REV. 1329 (1971).
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Consequences of Failure to Submit to Testing. Subsections (b),
(c), and (d) deal with the consequences of failure to submit to the
taking of samples. The sections are awkward and not well constructed. Upon failure to submit to the taking of samples, the statute
provides for four possible consequences depending upon the party
refusing to submit: (1) the order may be enforced by contempt, (2)
the suit may be dismissed if the petitioner is the mother or the
alleged father and refuses to submit to paternity testing, (3) the
question of paternity may be resolved against any party who refuses
to submit to paternity testing, if there is proof sufficient to render
a default judgment, and (4) the fact of refusal may be introduced
as evidence of paternity. If the respondent fails to appear and defaults
or if the allegation of paternity is admitted, paternity testing is
waived.
Subsection (b) cites dismissal and default judgment as exceptions
to enforcing the order by contempt. In reality, however, they are
not exceptions, but instead are additional remedies which may be
used in particular circumstances.

§ 13.03. Pretrial Proceedings: Appointment of Experts
(a) The court may appoint one or more experts qualified in
paternity testing to perform the tests. The court may determine the
number and qualifications of the experts and shall prescribe the
arrangements for conducting the tests.
(b) The court may order a reasonable fee for each courtappointed expert and may require the fee to be paid by any or all
of the parties or by the Texas Department of Human Services, if the
department is a party of the suit, in the amounts and in the manner
directed, or the court may tax all or part or none of the fee as costs
in the suit.
(c) A party may employ other experts qualified in paternity
testing. The court may order blood, body fluid, or tissue samples
made available to these experts if requested.
Commentary
History of This Section. This section was originally a part of
the voluntary legitimation statutes. In 1975, that section was renumbered as section 13.23.
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The 1975 amendments to section 13.03 were entitled "Pretrial
Proceedings: Appointment of Experts." That title has remained to
the present. This section has undergone only a few changes since the
1975 amendments. The 1989 legislature changed references to "blood
tests" to refer to "paternity testing" and changed "examiners" to
"experts."
Appointment of Experts. Subsection (a) authorizes the court to
appoint one or more experts qualified in paternity testing to perform
the tests. Just how this section fits with section 13.02 is not clear.
Section 13.02(a) requires the court to order persons to submit to the
taking of samples. That order must require testing that meets the
ninety-five percent exclusion rule. Section 13.03(a) then authorizes
the appointment of experts to do the testing. Are both sections
referring to the same order and if not, may the court combine the
orders? It would not make much sense to require two orders. It
would make more sense to have the ninety-five percent exclusion rule
in the order appointing the experts.
Under this subsection the court must appoint only experts qualified in paternity testing. In order to ascertain whether the experts
are qualified, the court must have some sort of hearing. The qualifications of experts is not a fact which can be judicially noticed."
Number and Qualifications. Subsection (a) gives the court the
authority to determine the number and qualifications of the experts.
This determination will be made under the Texas Rules of Civil
Evidence.3 6 The parameters of these qualifications are not clear. Two
separate factors are involved in paternity testing, the testing of the
material and the statistical analysis. The section is unclear on whether
the expert must qualify in both fields or whether qualification in one
field is sufficient.
Arrangements for Conducting Tests. Subsection (a) gives the
court the authority to prescribe the arrangements for conducting the
tests. The court may, for instance, have the power to make special
arrangements for persons with particular problems associated with
obtaining blood samples.
Expert Fees. Subsection (b) authorizes the court to order a
reasonable fee for each court-appointed expert. The court may order

35.
36.

TEX. R. Crv. EvrD. 201.
See TEX. R. Crv. EvrD. 702.
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the fee to be paid by (1) any or all of the parties or (2) the TDHS
if the department is a party to the suit.
The court determines the amount of the fee and the manner of
payment. Apparently, the court could order monthly payments, lump
sum payments, or whatever arrangement the court determines to be
best under the circumstances. The court may tax all or part or none
of the fee as costs.
Experts Employed by a Party. Under subsection (c) a party may
employ other experts qualified in paternity testing. The court may
order blood, body fluid, or tissue samples made available to these
experts if requested. The operative part of this subsection is that it
makes the samples available to the expert employed by the party.
The first sentence of this section obviously states that anyone can
employ an expert at any time if they have the money and inclination.
If the expert does not have access to the samples the expert is useless.
Whether to make the sample available is discretionary with the court.
Subsection (c) gives any party the opportunity to have an expert
examine the samples. One would expect that the alleged father would
be the party hiring the expert. Experts, however, make mistakes. The
mother or the TDHS may also have occasion to employ an expert
of their own.
§ 13.04. Pretrial Proceedings: Conference
(a) After completion of paternity testing, the court shall order
all parties to appear, either in person or by counsel, at a pretrial
conference.
(b) Either party may call a paternity testing expert to testify in
person or by deposition about the expert's tests and findings.
(c) A witness at a pretrial conference is governed by the Texas
Rules of Civil Evidence.
(d) A verified written report of a paternity testing expert is
admissible at the pretrial conference as evidence of the truth of the
matters it contains.
(e) All evidence admitted at the pretrial conference is a part of
the record of the case.
(f) At the pretrial conference the court may issue a temporary
order under Section 11.11 of this code, including an order for the
temporary support of the child, if the court finds that:
(1) the respondent is not excluded as the biological father
of the child; and
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(2) at least 95 percent of the male population is excluded
from being the biological father of the child.
Commentary
History of Section. This section, first passed in 1975, had three
subsections. Subsection (a) provided for a pretrial conference after
completion of the blood tests in much the same language as the
present statute. Subsection (b) provided that witnesses called by the
court were the court's witnesses, and witnesses called by a party were
that party's witnesses. Subsection (c) made all evidence presented at
the pretrial conference a part of the record in the case.
The 1989 legislature made significant changes to the 1975 version
of this section. References to "blood tests" were replaced by references to "paternity tests" and references to the experts as the court's
witnesses were removed. Subsection (c) was added to provide that
all witnesses are governed by the Texas Rules of Civil Evidence. The
provision relating to the admissibility of a verified written report was
added. A provision was added to authorize the court to issue temporary orders under section 11.11. These latter provisions will be
discussed in greater detail below.
PretrialConference. This entire section sets up the rules regarding a pretrial conference before the court. The general idea is to
have a conference before the court before any trial. At the pretrial
conference the paternity tests should serve to exclude most of those
falsely accused. If the alleged father is excluded, the case need not
proceed. On the other hand, if the tests do not exclude the alleged
father, then the pretrial conference lays the groundwork for the
remainder of the case. Subsection (a) requires the court to order
appearance at a pretrial conference after completion of the paternity
testing. Subsection (a) also requires the court to order all parties to
appear either in person or by counsel.
Subsection (b) permits either party to call expert witnesses. The
testimony concerning the expert's tests and findings may be in person
or by deposition.
Subsection (c) states the obvious conclusion that a witness at a
pretrial conference is governed by the Texas Rules of Civil Evidence.
Subsection (d) provides that a verified written report of a paternity testing expert is admissible at the pretrial conference as
evidence of the truth of the matters it contains. Expert witnesses are
persons who have scientific, technical, or other specialized knowledge
1294
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will assist the trier of fact to understand the evidence or to determine
a fact in issue. This subsection follows the rule that the expert's
qualifications must be shown before the expert's conclusions are
admissible. On the other hand, it does not make much sense to admit
the report if the expert is a witness either in person or by deposition.
Concluding that a party could offer the verified report without having
the opportunity to cross-examine the expert would raise questions of
procedural due process.3" The wording of subsection (d) seems to be
aimed to avoid the hearsay objection problem.
Subsection (e) makes all evidence admitted at the pretrial conference a part of the record. The court can always take judicial notice
of the record. Thus the evidence is not required to be presented again
if the trial is to the court, but the same would not be true of a jury
trial.3 9
Temporary Orders. Under subsection (f), the court, at the pretrial
conference, may issue temporary orders under section 11.11. 40 Such
orders may be issued only if the criteria in the subsection have been
met. The temporary order may include an order for temporary support,
since support is the main reason for the provision. The reasoning
behind this provision is to start the support as early as possible in the
proceeding. These orders could, however, raise some problems where
the ultimate finding is that the alleged father is not the biological
father. Where temporary support has been paid for a time and the
alleged father is exonerated, how does he recover the support already
paid? Can it be recovered from the State of Texas if the state has
been reimbursed for aid for dependent children payments?
The temporary orders of subsection (f) are applicable only if the
paternity testing has excluded ninety-five percent of the male population. This requirement does not say anything about probability. Ex4
clusion percentages are not established by probability calculations. 1
§ 13.05. Pretrial Proceedings: Effect of Blood Tests
(a) At the conclusion of the pretrial conference, if the court
finds that the tests show by clear and convincing evidence that the
37. Id.
38. See Green v. Remling, 608 S.W.2d 905, 908 (Tex. 1980).
39. See id. at 909.
40. See supra commentary accompanying § 11.11 (stating various temporary orders available under that section).
41. See supra commentary accompanying § 13.02 (particularly commentary entitled Ninety-
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alleged father is not the father of the child, the court shall dismiss
the suit with prejudice.
(b) If the court finds that the paternity tests do not exclude the
alleged father as the father of the child, the court shall set the suit
for trial.
Commentary
History of the Section. This section was originally adopted in
1975 and has been changed only once since that time. The change
came in 1989 when the legislature changed subsection (b) to substitute
paternity tests for blood tests and removed the clear and convincing
evidence requirement. This section governs the rulings of the court at
the conclusion of the pretrial conference.
If Alleged Father is Excluded. Subsection (a) deals with cases
where the paternity testing excludes the alleged father. In other words,
some genetic characteristic exists that must have come from the
biological father and the alleged father does not have that genetic
characteristic.
If the paternity tests exclude the alleged father, the court must
dismiss the suit with prejudice. It is much easier and more certain to
show that the alleged father is not the biological father than to show
that he is the biological father.
Alleged Father Not Excluded. Subsection (b) deals with the cases
where the paternity testing does not exclude the alleged father. If the
court finds that the blood tests do not exclude the alleged father as
the biological father, the court shall set the suit for trial. If the alleged
father is not excluded, the test still does not prove he is the biological
father. The numbers get staggering. Assume that in a city of 200,000
people, thirty percent of the population are males capable of fathering
a child. If ninety-five percent of those males are excluded, 3000 men
still remain who have not been excluded.
If the alleged father is not excluded, the other facts become
relevant. Was there sexual intercourse between the mother and alleged
father? How long before the birth of the child did the sexual intercourse occur? Are there other possible fathers? The number of situa-

five Percent of Male Population to be Excluded, which discusses the standards for calculating
exclusion percentages).
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tions is limited only by the ingenuity of lawyers, and lawyers are an
ingenious group.
§ 13.06. Evidence at Trial
(a) A party may call a paternity testing expert to testify at the
trial in person or by deposition.
(b) A verified written report of a paternity testing expert is
admissible at the trial as evidence of the truth of the matters it
contains.
(c) If the paternity tests show the possibility of the alleged
father's paternity, the court may admit this evidence if offered at the
trial. If the paternity tests show the possibility of the alleged father's
paternity and that at least 95 percent of the male population is excluded
from the possibility of being the father, then evidence of these facts
constitutes a prima facie showing of the alleged father's paternity, and
the party opposing the establishment of the alleged father's paternity
has the burden of proving that the alleged father is not the father of
the child.
(d) A party who refuses to submit to paternity testing has the
burden of proving that the alleged father is not the father of the
child.
(e) Proof that the respondent signed the birth certificate as the
father of the child as provided by Section 14, Chapter 41, Acts of
the 40th Legislature, 1st Called Session, 1927 (Rule 47a, Article 4477,
Vernon's Texas Civil Statutes), constitutes a prima facie showing of
his paternity.
(f) If a copy is provided to the adverse party and to the court
at the pretrial conference, submission of a copy of a medical bill for
the prenatal and postnatal health care expenses of the mother and
child or for charges directly related to the paternity testing constitutes
a prima facie showing that the charges are reasonable, necessary, and
customary and may be admitted as evidence of the truth of the matters
stated therein.
Commentary
History of Section. Section 13.06 as originally adopted in 1975
had four subsections. Subsection (a) limited the experts at trial to
those experts who had testified at the pretrial conference. The court
could permit the testimony of other experts only on a showing of
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good cause. Subsection (b) designated a witness as the witness of the
party calling the witness. Subsection (c) provided that blood tests were
admissible. Subsection (d) provided that the refusal to take the blood
test was admissible only to show that the alleged father was not
precluded from being the father.
The section was changed to its present form in 1989. The changes
were extensive and substantial. The present provisions are covered in
the following paragraphs.
Paternity Expert as Witness. Subsection (a) states the obvious. A
party may call a paternity testing expert to testify at the trial in person
or by deposition. The previous limitations upon calling only witnesses
who had testified at the pretrial conference have been removed. Other
provisions designating experts as the court's experts have been deleted.
Written Report as Evidence. Subsection (b) raises some questions
by providing that a verified written report is admissible at trial as
evidence of the truth of the matters it contains. The fuli significance
of this provision is not known at the time of this writing.
The assumption is that a "verified report" is a report which has
been sworn to be accurate before a notary public. If the notary public
is a Texas notary, the court can take judicial notice that the notary
is in fact a notary public. Can the court do the same if the notary is
from another state?
This subsection also raises the question of whether a party is
relieved of the obligation to show that the author of the report is
qualified as an expert by knowledge, skill, experience, training, or
education.4 2 To help explain the problem, suppose we have a report
which has been properly verified. Is that report admissible without
any showing that the person making the report has the requisite
knowledge, skill, experience, training, or education as an expert in
paternity testing?
Admissibility of Paternity Testing. Subsection (c) provides that
the results of the paternity testing are admissible into evidence. Read
literally, the subsection requires that the tests show the possibility of
paternity. The tests do not really show the possibility of paternity nor
do they exclude the possibility in some cases. Under the Rules of Civil
4
Evidence, however, all relevant evidence is admissible.

42.
43.

See TEX. R. Crv. EviD. 702.
TEX. R. CIv. EvnD. 402.
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Burden of Proof. Subsection (c) also provides that if the paternity
tests show an exclusion rate of ninety-five percent this constitutes a
prima facie showing of paternity. The party opposing the establishment
of the alleged father's paternity has the burden of proving that the
alleged father is not the father of the child.
Some things would clearly meet that burden of proof. Proof of
nonaccess or of sterility should certainly be adequate. Will the testimony of the alleged father alone be sufficient? In In re E.G.M., a
Child,"4 the San Antonio Court of Appeals found the blood tests to
be overwhelming and gave little, if any, credence to any other evidence.
In In re J.J.R.,41 the Amarillo Court of Appeals found that the
father's testimony was at least some testimony to support the finding
of the trial court.
Subsection (c) recognizes that the alleged father is not always the
one opposing a finding of paternity. The alleged father may bring suit
if the child has no presumed father." If the mother disputes paternity,
41
the suit is governed by the paternity sections of the Family Code.
Refusal to Submit to Testing. Subsection (d) provides an appropriate penalty for refusing to submit to paternity testing. The subsection provides that the person refusing to submit to the testing has the
burden of proving that the alleged father is not the biological father.
The penalty works both ways. If the alleged father refuses to submit
to testing, he has the burden of proving that he is not the biological
father. Conversely, if the alleged father has brought the suit and the
mother disputes paternity and refuses to be tested, then the burden
of proof is on the mother to show that he is not the biological father.
A reluctant father who is sure of how the tests are going to turn
out might wonder about the percentages of submitting to paternity
testing. If he refuses to submit to testing, he must prove that he is
not the father. If he submits to testing and is not excluded under the
ninety-five percent rule, he must still prove that he is not the father.
However, now he has some scientific evidence against him.

44. 647 S.W.2d 74 (Tex. Civ. App. - San Antonio 1983, no writ).
45. In re J.J.R., 669 S.W.2d 322 (Tex. App. - Amarillo 1984, writ dism'd).
46. See TEx. F A. CODE ANN. § 13.21(a) (Vernon Supp. 1990). Note that if the mother
is married the child probably has a presumed father; therefore, the alleged father may not
bring a suit for voluntary paternity. See id.; see also infra commentary accompanying § 13.21.
47. See TEx. FAM. CODE ANN. § 13.21(c) (Vernon Supp. 1990); see also infra commentary
accompanying § 13.21.
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Signing of Birth Certificate. The applicability of subsection (e) is
not completely clear. It provides that the signing of the birth certificate
as the father of the child constitutes a prima facie showing of paternity.
Remember that the paternity suit under section 13.01 is to establish
the parent-child relationship between a man and a child with no
presumed father. A man is presumed to be the biological father of a
child if he consents in writing to be named as the child's father on
the child's birth certificate. Therefore, once the man signs the birth
certificate, he should be a presumed father. If he is a presumed father,
no paternity suit can be maintained.
A presumed father falls under the definition of a parent under
section 11.01(3). Therefore, no paternity suit is required or is appropriate.
One situation is not provided for under any other provision.
Subsection (e) may address the situation where a man who is not the
husband of the mother has signed the birth certificate and later disputes
paternity. Subsection (e) may be the provision that deals with the
situation where the man who signed the birth certificate is not the
husband of the mother; however, that is certainly unclear.
Medical and Testing Costs. Subsection (f) provides that certain
medical and testing charges may be proved by providing copies of
bills. In order to be admissible at trial, copies must be provided to
the adverse party and to the court at the pretrial conference. If the
proper procedures are followed, the bills constitute a prima facie
showing that the charges are reasonable, necessary, and customary.
This subsection may be questioned constitutionally as a denial of due
process of law. No extrinsic showing of reasonableness, necessity, or
custom is required, and no hearsay problem arises when only the
medical bill is admitted.
§ 13.07. Necessary Party; Representation of Child
(a) The child is not a necessary party to a suit under this chapter.
It is rebuttably presumed in a trial on the merits before a judge or
jury that the interests of the child will be adequately represented by
the party bringing suit to establish the paternity of the child. If the
court finds that the interests of the child will not be adequately
represented by a party to the suit or are adverse to that party, the
court shall appoint an attorney ad litem to represent the child.
(b) The child shall be represented in a settlement agreement,
dismissal, or nonsuit by a guardian ad litem or an attorney ad litem
1300
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appointed by the court, unless the court finds on the record that the
interests of the child will be adequately represented by a party to the
suit or are not adverse to that party and that the court approves the
settlement agreement, dismissal, or nonsuit.
Commentary
History of Section. This section was first adopted in 1975 and
remained unchanged until 1989. Although a previous senate bill
retained the requirement that the child be a party to a settlement
agreement with the alleged father, 48 subsection (a) as amended did
not retain that provision. Instead, the provision for the child's
interests to be represented either by a party to the suit, a guardian
ad litem, or an attorney ad litem was continued.
The 1989 amendments changed the title, added subsection (a),
and added several provisions to the original section, which has now
been moved to subsection (b). The section as it presently exists will
be discussed in the following commentary.
Child Not Necessary Party. Subsection (a), which states that
the child is not a necessary party to a paternity suit, raises questions.
Suppose the TDHS files suit on an assignment by the mother and
the alleged father is found not to be the father. Can the child then
bring suit through a next friend other than the mother? Should the
alleged father join the child to prevent "double jeopardy?"
This provision was added to deny the argument that the petitioner in a paternity case must bring the child into the case before
the court could proceed. Ordinarily a party who is subject to service
of process shall be joined as a party if (1) complete relief cannot
be granted in that party's absence or (2) that party claims an interest
in the action and whose absence may either impair or impede his
ability to protect that interest or leave any of the persons already
parties subject to a substantial risk of incurring double, multiple,
or otherwise inconsistent obligations. 49 Subsection (a) overrides this
rule.
Protection of Interests of Child-Hearings. Subsection (a) creates
a rebuttable presumption that the interests of the child will be
adequately represented in court by the party bringing the suit. This

48.

Tex. S.B. 310, 71st. Leg. (1989).

49.

TEX. R. Crv. P. 39.
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provision creates a rule of convenience. Guardians ad litem and
attorneys ad litem add people and expense to each case. The burden
becomes an important consideration in view of the large numbers
of cases that the TDHS handles. Their interests are better served
by streamlining the process.
If the court finds that the interests of the child will not be
adequately represented by a party to the suit or are adverse to that
party, the court shall appoint a guardian ad litem or an attorney
ad litem to represent the child.
Conflicting Statutes. Under the old statute and the original
proposed 1989 amendment, it was necessary to appoint a guardian
ad litem or an attorney ad litem at the settlement, and the child
must have been a party to the settlement.5 0 Under the present
subsection (a), the court now has the discretion as to whether to
require a guardian or an attorney ad litem.
Protection of Child's Interests at Settlement. Subsection (b)
deals with the protection of the interests of the child at settlement.
Here the rule changes. The presumption, in effect, is that the child's
interests require the protection of an attorney ad litem. Note here
that the State of Texas has conflicting interests. On one hand, it
creates problems when an attorney ad litem must be appointed when
there is a settlement, which again, calls for more time and expense.
Furthermore, almost all cases are settled. On the other hand, the
State does not want to be bound by settlements between parties
who do not have the child's or the State's interest in mind. The
legislature has elected to protect both the interests of the child and
the State. Subsection (b) requires court approval of any settlement
agreement.
The court must find, on the record, either (1) the interests of
the child will be adequately represented by a party to the suit or
(2) the interests of the child are not adverse to one of the parties.
Apparently, the court can waive the requirement of an attorney ad
litem if the court does not believe one is needed.
§ 13.08. Decree
(a) On a verdict of the jury, or on a finding of the court if
there is no jury, that the alleged father is the father of the child,

50.

See Tex. S.B. 310, 71st Leg. (1989).
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the court shall issue an order designating the alleged father as the
father of the child.
(b) On a verdict of the jury, or on a finding of the court if
there is no jury, that the alleged father is not the father of the
child, the court shall issue an order declaring this finding.
Commentary
History of Section. This section was adopted in 1975 and remains
unchanged.
Paternity Established. Subsection (a) deals with the consequences
of a finding of paternity by either the jury or the judge. In that
event the court issues an order designating the alleged father as the
father of the child. The temptation is to think that everything is over
at that point, but it is not. Once the parent-child relationship is
established, the other portions of the suit affecting the parent-child
relationship begin.
If the court finds that the parents are or will be separated, the
court shall appoint at least one joint or sole managing conservator.',
If a managing conservator is appointed the court may appoint one
or more possessory conservators. 2 The court also may order either
or both parents to provide support for the child. 3
The procedure to handle these matters is not clear. The provisions do not establish whether the factfinder is to determine paternity,
managing conservatorship, and support all in the same trial, or is to
establish the paternity and then face the other issues. Trying the
paternity issue in a separate trial and then facing the other issues
would make the most sense, but no such procedure is required.
Nonpaternity. Subsection (b) deals with the situation where the
court or jury finds that the alleged father is not the father. In that
instance the court enters an order declaring that the alleged father is
not the father of the child.
§ 13.09. Effect of Decree Establishing Paternity
The effect of a decree designating the alleged father as the father
of the child is to create the parent-child relationship between the
51. TEX. FAM. CODE ANN. § 14.01(a) (Vernon Supp. 1990); see infra commentary accompanying § 14.01.
52. TEX. FAm. CODE ANN. § 14.03 (Vernon 1986 & Supp. 1990); see infra commentary
accompanying § 14.03.
53. TEX. FAm. CODE ANN. § 14.05(a) (Vernon Supp. 1990); see infra commentary accompanying § 14.05.
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father and the child as if the child were born to the father and
mother during marriage.
Commentary
History of Section. This section was adopted in 1975 and remains
unchanged.
Creating the Parent-Child Relationship. The statement of this
section seems rather simple but the effects are profound and far
reaching. Once the alleged father becomes the father and the parentchild relationship exists the remainder of Title 2, dealing with the
parent-child relationship, becomes applicable. Thus, the finding of
paternity is not the end of the suit. It is only the beginning.
SUBCHAPTER B. VOLUNTARY PATERNITY
§ 13.21. Voluntary Paternity
(a) If a statement of paternity has been executed by a man
claiming to be the biological father of a child who has no presumed
father, he, the mother of the child, or the child through a representative authorized by the court or a governmental entity may file a
petition for a decree adjudicating him as a parent of the child. The
statement of paternity must be attached to the petition.
(b) The court shall enter a decree adjudicating the child to be
the biological child of its father and the father to be a parent of the
child if the court finds that the statement of paternity was executed
as provided in this chapter, and the facts stated therein are true.
(c) If the paternity of the child is uncertain or is disputed by
any party in a suit filed under this subchapter, the provisions of
Sections 13.02 through 13.07 of this code shall apply.
(d) A suit for voluntary paternity may be joined with a suit
for termination under Chapter 15 of this code.
(e) A suit under this section may be instituted at any time.
Commentary
History of Section. This section was originally adopted in 1973
as section 13.01. No involuntary paternity statute existed at that
time. 4 In 1975, when the involuntary paternity statute was passed,

54.

See supra Introductory Commentary accompanying chapter 13.
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this section was renumbered section 13.21. The 1975 amendments
also made substantial revisions in this section. The amendments
expanded this section from three to five subsections and changed the
language considerably." In 1981, this section was amended to change
the "State Department of Public Welfare" to the "Texas Department
of Human Resources." In 1985, the musical titles game continued
when "Texas Department of Human Resources" was changed to
"Texas Department of Human Services."
The section was again amended in 1987. Although varying in
importance, the major thrust of the 1987 changes was to remove
gender bias in response to the Texas Supreme Court's decision in In
re Baby McLean.16 Subsection (a) was amended to require "adjudicating" the father as a parent rather than "designating" him as a
father. In addition subsection (b) was changed from having three
subsections to a single paragraph. The amendments removed the
requirement that the court find that the parent-child relationship
between the child and the mother had not been terminated. Also,
the old subsection (c) regarding the consent of the mother was
changed completely." The 1987 version of section 13.21 provided
that when paternity is disputed in voluntary paternity cases, the
involuntary paternity provisions become applicable. Since 1987 the
consent of the mother is no longer required. The remainder of the
sections were unchanged by the 1987 amendments.
The 1989 amendments were mostly housekeeping changes including continuation of the musical titles game. "Governmental
entity" was substituted for "Texas Department of Human Services."
The possibilities may now be exhausted. Provisions were added
permitting the child to bring suit through a representative authorized
by the court. All references to "legitimate" and "illegitimate" were
replaced by the concepts of "presumed father" and "biological
father."
The amendment regarding "presumed father" changes an important aspect of the voluntary paternity procedure. Because the
procedure does not apply if the child has a presumed father, a
biological father from outside a marriage may not bring a voluntary

55.

See Smith, Texas Family Code Symposium Supplement -

Title 2. Parent and Child,

8 TEx. TECH L. REV. 19, 67-71 (1976) (thoroughly discussing 1975 amendments).

56.
57.

725 S.W.2d 696 (Tex. 1987).
See infra commentary accompanying § 13.21 (discussing reasons for change).
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paternity suit to establish paternity of a child born during a marriage
between the mother and another man.
ControversialSection. At first glance this section seems to provide little basis for argument. After all, if the father wants to be the
father, what could be the problem? The truth however, is that this
section has been one of the most controversial, both in the legislature
and in the courts. From the above history it is clear that the legislature
has struggled with these concepts as well as the courts.
The United States Supreme Court encountered the problem in
Stanley v. Illinois.58 In Stanley, the Stanleys were not married even
though they had lived together for many years and were in the
process of rearing their children. After Mrs. Stanley died, the State
of Illinois brought suit to have the children declared wards of the
state because they had no parent. Mr. Stanley's unfitness as a parent
was not established because under Illinois law the fathers of illegitimate children were not considered parents. Therefore, the state
deemed the father's qualifications as a parent irrelevant. Stanley's
children were adjudicated to be wards of the state solely for want
of a parent. The Supreme Court reversed the decision on both equal
protection and procedural due process grounds. Under equal protection, the Court found that since fathers of legitimate children have
rights to their children, fathers of illegitimate children also have some
rights to their children. Under procedural due process, the Court
found that the father's rights may only be changed if procedural due
process requirements are met.
The Texas Supreme Court has faced problems with the concept
of voluntary paternity. The first in a series of cases was In re K, 5 9
where the mother had signed an affidavit of relinquishment. The
Texas Department of Public Welfare filed a suit to terminate the
rights of the mother and the father. The father, who was in prison
at the time, filed a petition for voluntary legitimation. The trial court
denied the petition, and his benefits were terminated. The Texas
Supreme Court affirmed and held that "Stanley [did] not decree that
all unwed fathers have fundamental rights to full parental status or
that every statutory discrimination against the unwed father is sus61
pect." 6 The United States Supreme Court denied certiorari.

58.
59.
60.
61.

405 U.S. 645 (1972).
535 S.W.2d 168 (Tex.), cert. denied, 429 U.S. 907 (1976).
Id. at 171.
429 U.S. 907 (1976).
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In In re T.E. T. ,62 the Texas Supreme Court considered the
validity of this section of the Family Code. The court held that this
section did not deny the biological father of an illegitimate child
equal protection by requiring him and not the child's mother to
establish parental status in a legitimation proceeding. The court
reasoned that the gender based distinction was substantially related
to the important state objective of promoting the best interest of a
child born out of wedlock.
In In re Baby McLean, 63 the Texas Supreme Court held this
section to be unconstitutional insofar as it required a biological father
to prove that. it was in the best interest of the child for the father
to establish the parent-child relationship. Billy Wise was the undisputed father of the child. The mother decided to allow the baby to
be adopted, and the prospective parents brought suit to terminate
the parent-child relationship as to both the mother and the father.
The father filed a counterclaim for legitimation under this section as
it existed before 1987. The trial court found that it was not in the
best interest of the child for the parent-child relationship to be
established between the child and the father, Billy Wise. The supreme
court reversed that decision. After McLean, the legislature responded
by amending this section to take out any gender bias.
Who May File Petition. Subsection (a) now allows the petition
for voluntary paternity to be filed by (1) a man claiming to be the
biological father of the child or (2) the mother of the child. The
remainder of subsection (a), however, is not as easily interpreted.
Under a strict English construction, the statute allows a child to file
the petition through a representative authorized by the court or a
governmental entity. In other words, the representative may be
authorized by the governmental entity. One must question how a
governmental entity would authorize the representative. The probable
meaning of the section is that the petition could be filed by a
governmental entity. This interpretation is not easily derived from
the sentence as it now reads.
No Presumed Father.The suit for voluntary paternity is available
only if the child has no presumed father, which means that a man
from outside the marriage could not bring a voluntary paternity suit
alleging that he is the biological father of a child born during the

62. 603 S.W.2d 793 (Tex. 1980), cert. denied, 450 U.S. 1025 (1981).
63. 725 S.W.2d 696 (Tex. 1987).
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marriage of the mother to another man. The child has a presumed
father because the mother is married at the time of the child's birth.
The same result would occur where the husband and wife have been
divorced and the child was adjudicated to be a child of the marriage.
The adjudication establishes that the child has a presumed father.
The constitutionality of such a provision was decided by the
United States Supreme Court in Michael H. v. Gerald D.64 In that
case the mother was married to Gerald, but during their marriage
she lived with and conceived a child by Michael. The child was born
during the marriage. Michael brought suit in California under the
California version of this section seeking to be named the father of
the child and to be given visitation rights. The California statute
created a conclusive presumption that the child of a wife is the
legitimate issue of the husband with whom she is cohabiting. 65 The
only exception to the rule was where the husband was impotent or
sterile. The United States Supreme Court upheld the constitutionality
of that statute.
Statement of Paternity Required. Subsection (a) requires that a
statement of paternity be executed and attached to the petition.
Without the statement of paternity, a voluntary paternity cannot be
maintained.6
Adjudication of Paternity. Subsection (b) requires the court to
enter a decree adjudicating the child to be the biological child of its
father if the court finds that the statement of paternity was executed
as provided in chapter 13 of the Family Code and that the facts in
the statement are true.
Uncertain or Disputed Paternity. Subsection (c) directs the case
to the rules regarding involuntary paternity if the paternity of the
child is uncertain or is disputed by any party. It is difficult, however,
to see how paternity could be uncertain if it is not disputed by any
party to the suit. Additionally, the mother is a necessary party to
the suit. 67 If the mother and a man say that the man is the father
of the child, no uncertainty remains. However, anything can happen

64.
U.S.
-,
109 S. Ct. 2333, 105 L. Ed. 2d 91 (1989).
65. 1981 CAL. STATS., ch. 1180, p. 4761, § 621.
66. See infra commentary accompanying § 13.22 (discussing requirements of statement of
paternity).
67. TEX. FAm. CODE ANN. § 11.01(5) (Vernon 1986) (A suit under chapter 13 is a
SAPCR.); see supra commentary accompanying § 11.01. A parent is a necessary party to any
SAPCR. TEx. FAm. CODE ANN. § 11.09(7) (Vernon Supp. 1990); see supra commentary
accompanying § 11.09.
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in the realm of human relationships. Paternity disputes are more
common. As is obvious from the cases, mothers are not always
anxious for the father to have rights to the child, It must be
remembered that paternity cases are not always about child support.68
Paternity Joined with Termination. Subsection (d) provides that
a suit for voluntary paternity may be joined with a suit for termination under chapter 15 of the Family Code.. At first glance this
subsection makes no sense. Why would anyone want to establish the
parent-child relationship in the same proceeding where the parentchild relationship is to be terminated? This provision is important,
however, in the adoption context. The adoption agency will want to
terminate the rights of anyone who may assert a potential claim to
the child. One way to ensure that the biological father is terminated
is to establish the parent-child relationship and then to terminate it.
When this is done, any paternity suit by another man is barred. 69

Statute of Limitations. Subsection (e) provides, in effect, that
no statute of limitations applies on voluntary paternity suits. It is
difficult, however, to visualize a suit after the child becomes an adult
because a parent-child relationship cannot be established without a
child. A "child" is defined by the Family Code as a person under
eighteen years of age who is not and has not been married or who
has not had the disabilities of minority removed for general purposes.
In the context of child support, "child" includes a person over
eighteen years of age who is fully enrolled in an accredited secondary
school in a program leading toward a high school diploma. "Adult"
70
means any other person.
§ 13.22.
(a)
13.21 of
the child

Statement of Paternity
The statement of paternity authorized to be used in Section
this code must be in writing and signed by the father of
whether or not the father is a minor.

68. See, e.g., Michael H. v. Gerald D.,
- U.S.
-,
109 S. Ct. 2333, 105 L. Ed.
2d 91 (1989) (father wanted rights of visitation with his child); Stanley v. Illinois, 405 U.S.
645 (1972) (father wanted custody of children); In re McLean, 725 S.W.2d 696 (Tex. 1987)
(father wanted custody of his child); In re T.E.T., 603 S.W.2d 793 (Tex. 1980) (father sought
custody of his biological child), cert. denied, 450 U.S. 1025 (1981); In re K., 535 S.W.2d 168
(Tex.) (father alleged he wanted custody of child after he finished his prison term), cert.
denied, 429 U.S. 907 (1976).
69. TEX. FAm. CODE ANN. § 13.44(a) (Vernon Supp. 1990); see infra commentary accompanying § 13.44.
70. Tax. FAm. CODE ANN. § 11.01(1) (Vernon Supp. 1990); see supra commentary
accompanying § 11.01.
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(b)

The statement of paternity must clearly state that:
(1) the father acknowledges the child as his child;
(2) he and the mother, who is named in the statement,
were not married to each other at the time of conception of the
child or at any subsequent time; and
(3) the child is not the biological child of another man.
(c) The statement may include a waiver of citation in a suit to
establish the parent-child relationship but shall not include a waiver
of the right to notice of the proceedings. If the respondent does not
answer or appear after signing a waiver of service of process, notice
of the proceedings shall be given to the respondent by first class
mail sent to the address supplied in the waiver. The waiver shall be
valid in a suit filed within 12 months of the date of signing.
(d) The statement must be executed before a person authorized
to administer oaths under the laws of this state.
(e) The statement may be signed before the birth of the child.
Commentary
History of Section. This section was originally enacted as section
13.02. The 1975 amendments renumbered the section 13.21 and made
minor changes.
The section remained virtually unchanged until it was amended
substantially in 1989. The 1989 amendments expanded the original
section to five subsections. Provisions were added which (1) permit
the statement to be signed by a minor as the father, (2) permit a
waiver of citation but not a waiver of notice of proceedings, and (3)
permit the statement to be signed before the birth of the child.
Signed Written Statement. Subsection (a) requires that the statement of paternity be in writing and signed by the father.
Who Signs. Subsection (a) requires that the statement of paternity be signed by the father of the child, even if the father is himself
a minor. Nothing in the definition of "parent" prohibits the parent
from also being a child. 7 Biology certainly does not prohibit that
situation.
If the father is a minor, the court should appoint a guardian ad
litem for him. He is both a person entitled to citation7 2 and he is a

71. TEX. FAm. CODE ANN. § 11.01(3) (Vernon Supp. 1990); see supra commentary
accompanying § 11.01.
72. See TEx. FAm. CODE ANN. § 11.09(7) (Vernon Supp. 1990); see also supra commentary

accompanying § 11.09.
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child. 73 A guardian ad litem must be appointed to represent any
74
person entitled to citation if the person is a child.
Requisites of Statement of Paternity. Subsection (b) requires that
the statement of paternity (1) clearly state that the father acknowledges the child as his child, (2) give the name of the mother, (3)
clearly state that the father and mother were not married to each
other at the time of conception of the child or at any subsequent
time, and (4) clearly state that the child is not the biological child
of another man. Subsection (d) requires that the statement of paternity be executed before a person authorized to administer oaths under
the laws of this state.
Waiver of Citation. Subsection (c) adds a new section creating
a special rule for waiver of citation in a voluntary paternity situation.
The statement of paternity may include a waiver of citation but may
not include a waiver of the right to notice of the proceedings. If the
respondent does not answer or appear after signing a waiver of
service of process, notice of the proceedings shall be sent to the
respondent by first class mail to the address supplied in the waiver.
The provision that the waiver is valid in a suit filed within
twelve months of the signing raises a question. The provision implies
that the waiver may be signed before the petition is filed. Ordinarily,
a waiver of service of process must be signed after the suit is
commenced. A waiver executed prior to the filing of the petition is
void because the requirement is jurisdictional. 75 A different rule,
however, applies to the affidavit of relinquishment in a termination
case. 6 Although it is unclear which of these two lines of authority
73. See TEX. FAm. CODE ANN. § 11.01(1) (Vernon Supp. 1990); see also supra commentary
accompanying § 11.01.
74. TEX. FAM. CODE ANN. § l1.10(b)(l) (Vernon 1986); see supra commentary accompanying § 11.10.
75. See, e.g., Tidwell v. Tidwell, 604 S.W.2d 540, 541 (Tex. Civ. App. - Texarkana,
1980, no writ); McAnelly v. Ward, 72 Tex. 342, 343, 12 S.W. 206, 207 (1888); see also TEx.
R. Crv. P. 119 ("The defendant may accept service of process, or waive the issuance or service
thereof . . . after suit is brought, and such waiver of acceptance shall have the same force
and effect as if the citation had been issued and served as provided by law."); TEx. CIV.
PRAc. & REM. CODE ANN. § 30.001 (Vernon 1986) ("In an instrument executed before suit is
brought, a person may not accept service and waive process .... ").
76. TEx. FAM. CODE ANN. § 15.03(c)(2) (Vernon 1986); see also infra commentary
accompanying § 15.03; Brown v. McLennan County Children's Protective Serv., 627 S.W.2d
390, 393 (Tex. 1982) (The court held that a waiver of citation was effective where the mother
executed an affidavit clearly setting out that she was relinquishing all parental rights, that the
suit would be filed to terminate her rights, and that she would not be further informed about
the suit.).
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applies in voluntary paternity cases, one would think there is as
much reason to permit the waiver of citation before filing the petition
in a paternity case as there is in a termination case. However, where
possible, a careful attorney should file the petition before the signing
of the waiver. This avoids any question.
Statement May be Signed Before Birth. Subsection (e) permits
the signing of the statement of paternity before the birth of the child.
This 1989 amendment is similar to the provision regarding the affidavit of waiver of interest. 77 The reason for this subsection probably
has to do with adoption and child support cases. The logic of the
subsection, however, is not so clear. The situation regarding the
statement of paternity is much closer to the affidavit of relinquishment than it is to the affidavit of waiver of interest. The affidavit
7
of relinquishment must be signed after the birth of the child. 1
§ 13.23. Effect of Statement of Paternity
(a) A statement of paternity executed as provided in Section
13.22 of this code is prima facie evidence that the child is the child
of the person executing the statement and that the person has an
obligation to support the child.
(b) If the father's address is unknown or he is outside the
jurisdiction of the court at the time a suit is instituted under Section
13.21 of this code, his statement of paternity, in the absence of
controverting evidence, is sufficient for the court to enter a decree
establishing his paternity of the child.
Commentary
History of Section. When adopted in 1973, this section was
numbered 13.03. The 1975 amendments renumbered this section as
section 13.23 and changed some of the references to other sections.
The section has not been otherwise changed since it was adopted in
1973.
Prima Facie Evidence. Subsection (a) states the obvious. The
statement of paternity is prima facie evidence that the person signing

77. TEX. Fx,. CODE ANN. § 15.04(b) (Vernon 1986); see infra commentary accompanying
§ 15.04.
78. TEX. FAm. CODE ANN. § 15.03(a) (Vernon 1986); see infra commentary accompanying
§ 15.03.
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the statement is the father of the child. As a statement against
interest, the statement is admissible as evidence against the person
making the statement.

79

Father Unavailable. The reason for subsection (b) is not clear.
The provision states that the statement of paternity is sufficient to
establish paternity if the father's address is unknown or if he is
outside the jurisdiction of the court at the time suit is instituted.
However, it does not say whether the subsection is intended to be a
limitation on subsection (a). Under subsection (a) the statement is
sufficient, without more, to establish paternity. Subsection (b) then
says that the statement is only sufficient if the father's address is
unknown or if he is outside the jurisdiction of the court at the time
a suit is instituted. Logic and the ordinary rules of evidence would
appear to indicate that the legislature did not intend to put that kind
of limit upon the sufficiency of the evidence.80

§ 13.24. Validation of Prior Statements
A statement acknowledging paternity or an obligation to support
a child which was signed by the father before January 1, 1974, is
valid and binding even though the statement is not executed as
provided in Section 13.22 of this code and is not filed with the Texas
Department of Human Services or with the court.
Commentary
History of Section. Originally enacted in 1973 as section 13.03,
this section has been renumbered to section 13.24 and the reference
to section 13.02 has been changed to section 13.22. In 1985 the
reference to "State Department of Public Welfare" was changed to
"Texas Department of Human Services."
Statements Before January 1, 1974. This section had little use
when adopted in 1973 and practically has no contemporary use. The
purpose of the original section was to validate any statements made
acknowledging paternity or agreeing to pay child support under the
law prior to January 1, 1974. This section will be used very little in

79.
80.

See TEX. R. Cirv. EVID. 803(24).
See id.
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the future because any child born before January 1, 1974, would
now be at least sixteen years of age.

SUBCHAPTER C. GENERAL PROVISIONS
§ 13.41. Venue
Venue shall be as provided in Section 11.04 of this code.
Commentary
History of Section. The 1975 legislature added this section as a
part of the package establishing involuntary paternity suits. The
general rule under the original statute was that the venue was in the
county where the respondent resided. If the respondent was the
alleged father, venue was in the county of his residence. If the
respondent was the mother, venue was in the county of her residence.
If the alleged father was not a Texas resident or domiciliary, venue
was in the county of the mother's residence. If the mother was not
a Texas domiciliary, venue was in the county of child's residence.
These provisions were not changed until 1989 when the section
was changed so that venue is established in the same way as any
other SAPCR.
Venue. The general rule under this section and section 11.04 is
that the suit to establish paternity is brought in the county where
the child resides."' The general rule has two exceptions: (1) in a
divorce suit where paternity is denied and the alleged father is joined
in the suit, venue may be controlled by the suit for divorce; 2 and
(2) in a suit in which adoption is sought, the suit may be brought
in the county where the child resides or in the county where the
petitioners reside.8 "
Divorce. Venue may be established by the venue of a divorce.
The divorce must contain a SAPCR if the parties are the parents of

81.

TEX. FMAm.
CODE ANN. § 11.04(a) (Vernon 1986); see supra commentary accompanying

§ 11.04.
82. See TEx. FAm. CODE ANN. §§ 3.55, 11.04(a)(2), 12.06, 13.41 (Vernon 1986 & Supp.
1990); see supra commentaries accompanying §§ 3.55, 11.04, 12.06, 13.41.
83. Tax. FAM. CODE ANN.
§ 11.04.

§ 11.04(b)

(Vernon 1986); see supra commentary accompanying
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a child or children. s4 The husband or wife is entitled to deny the
husband's paternity of the child who is the subject of the SAPCR11
Venue would be controlled by the divorce if the alleged father is
joined in the suit involuntarily or chooses to file a petition seeking
6

voluntary paternity.1

The question then is whether the man alleged to be the biological
father could be brought into the divorce suit. Neither the involuntary
nor the voluntary paternity suit may be brought if the child has a
presumed father." If the child was born during the marriage, the
child has a presumed father. 8 A logical reading of the statutory
language, therefore, would say that the man alleged to be the
biological father could not be brought into the divorce suit. However,
not being able to bring both men into the same suit so that paternity
could be established does not make sense.
Adoption. A suit seeking adoption may be brought in the county
where the child resides or in the county where the petitioners reside. 9
This can occur in a voluntary paternity suit. A suit for voluntary
paternity may be joined with a suit for termination of the parentchild relationship.9 The suit for adoption may be joined with the
petition for termination, 9' but it is not advisable to file such a
petition. Having three different lawsuits with three different sets of
procedures and deadlines is asking for trouble.
Exception not Applicable. The other exception to venue in the
county of residence of the child is not applicable to the paternity
suit. No other court could have continuing exclusive jurisdiction. 92
84. TEx. FAm. CODE ANN. § 3.55(b) (Vernon 1975); see supra commentary accompanying
§ 3.55.
85. TEX. FAm. CODE ANN. § 12.06(a) (Vernon Supp. 1990); see supra commentary
accompanying § 12.06.
86. TEX. FAm. CODE ANN. § 11.04(a)(2) (Vernon 1986); see supra commentary accompanying § 11.04.
87. TEX. F.m. CODE ANN. §§ 13.01(a), 13.21(a) (Vernon Supp. 1990); see supra commentaries accompanying §§ 13.01, 13.21.
88. TEx. FAM. CODE ANN. § 12.02(a)(1) (Vernon Supp. 1990); see supra commentary
accompanying § 12.02.
89. TEx. F/m. CODE ANN. § 12.02(a)(1) (Vernon Supp. 1990); see supra commentary
accompanying § 12.02.
90. TEx. Fm. CODE ANN. § 13.21(d) (Vernon Supp. 1990); see supra commentary
accompanying § 13.21.
91. TEx. F m. CODE ANN. § 16.03 (Vernon 1986); see infra commentary accompanying §
16.03.
92. See TEx. F A. CODE ANN. §§ 11.01(4), (5), 11.05(e) (Vernon 1986 & Supp. 1990);
see supra commentaries accompanying §§ 11.01, 11.05.
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Residence of Child. It is not always easy to determine the
residence of the child. 93

§ 13.42. Conservatorship, Support, Fees, and Payments
(a) In a suit in which a determination of paternity Is sought,
the court may provide for the managing and possessory conservatorship and support of and access to the child; except that no alleged
father denying paternity may be required to make any payment for
the support of the child until paternity is established. On a finding
of paternity, the court may order support retroactive to the time of
the filing of the suit and, on a proper showing, may order a party
to pay an equitable portion of all prenatal and postnatal related
health care expenses of the mother and child.
(b) In addition to the payment authorized by Section 14.05 of
this code, the court may award reasonable attorney's fees incurred
in the suit.
(c) A payment ordered under Subsection (b) of this section is
enforceable as provided in Subchapter B of Chapter 14 of this code.
(d) All of the provisions of Section 11.11 of this code are
applicable to an alleged or probable father petitioning to have his
paternity of a child adjudicated or who admits paternity in pleadings
filed with the court.
Commentary
History of Section. This section was originally numbered 13.05
by the 1973 legislature. That version simply provided that in a suit
in which voluntary legitimation is sought, the court may provide for
the managing conservatorship, possession, and support of and access
to the child.
In 1975, the section was amended to contain three subsections.
Subsection (a) was the same as the present subsection except that it
did not contain the last sentence, which was added in 1987. Subsection
(b) was the same as the present subsection. Subsection (c) provided

93.

See supra commentary accompanying § 11.04.
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that a payment for attorney fees was enforceable under section
14.09. 94

In 1987, the section was again amended. The following sentence
was added to subsection (a): "On a finding of paternity, the court
may order support retroactive to the time of the filing of the suit and,
on a proper showing, may order a party to pay an equitable portion
of the prenatal and postnatal related health care expenses of the
mother and child." The present subsection (d) was added in 1987.
Conservatorship, Support, and Access. Subsection (a) deals with
the ultimate relief to be granted in a paternity suit. Suits to establish
paternity are normally thought of as suits about child support. Subsection (a) makes it clear that there is more to a paternity suit than
child support. Once paternity has been established the court must
decide upon managing conservatorship, possessory conservatorship,
support, and access. If the parents are or will be separated, the court
shall appoint at least one joint or sole managing conservator. 9 If a
managing conservator is appointed, the court may appoint one or
more possessory conservators and set the time and conditions for
possession of or access to the child by the possessory conservators
and others. 96 The court may not deny possession of or access to a
child to either or both parents unless it finds that parental possession
or access is not in the best interest of the child and that parental
possession or access would endanger the physical or emotional welfare
of the child. 97 The court may order either or both parents to support
the child. 98
Temporary Support. Subsection (a) also provides that in a disputed
paternity case, no temporary support can be ordered until paternity
has been established. This provision is in direct conflict with section

94. TEX. FAM. CODE ANN. § 14.09 (Vernon 1975 & Supp. 1983), repealed by Act of June
3, 1985, ch. 232, § 14, 1985 Tex. Sess. Laws 1158, 1170; Act of September 22, 1985, ch. 10,
§ 3, 1986 Tex. Sess. Laws 15, 15 (current version at TEx. FAm. CODE ANN. §§ 14.30-.51
(Vernon 1986 & Supp. 1990)).
95. TEX. FAM. CODE ANN. § 14.01(a) (Vernon Supp. 1990); see also infra commentary
accompanying § 14.01.
96. TEX. FAm. CODE ANN. § 14.03(a) (Vernon Supp. 1990); see infra commentary accompanying § 14.03.
97. TEx. FAM. CODE ANN. § 14.03(d) (Vernon Supp. 1990); see infra commentary
accompanying § 14.03.98. TEX. FAm. CODE ANN. § 14.05 (Vernon 1986 & Supp. 1990); see infra commentary
accompanying § 14.05.
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13.04 of the Family Code. 99 If statutes are irreconcilable, the statute
which is enacted later in time prevails.'00 In this case, section 13.04
was enacted in 1989 and section 13.42 was enacted in 1987, thus 13.04
prevails and temporary support may be ordered under that section.
Retroactive Support. Under subsection (a) the court may order
support retroactive to the time of filing the suit.
Health Care Expenses. Under subsection (a) the court may also
order a party to pay an equitable portion of all prenatal and postnatal
related health care expenses of the mother. The wording indicates that
the court could order the mother or even the attorney general (if that
office is a petitioner) to pay the expenses. This section is usually used
against the father.
Attorney Fees. Subsection (b) permits the court to award reasonable attorney fees incurred in the suit. This section does not limit
which parties can be required to pay attorney fees. It is not limited
to a finding of paternity. The mother or the attorney general could
be ordered to pay under this section.
Enforcement of Support Order. Subsection (c) states the obvious.
The orders of the court may be enforced in the same manner as other
0
court orders in a SAPCR.'
Temporary Orders. Subsection (d) provides that all of the provisions of section 11.11 of the Family Code are applicable to an alleged
or probable father petitioning to have his paternity of a child adjudicated or who admits paternity in pleadings filed with the court.
Subsection (a) provides for no support until the finding of paternity
in cases where paternity is contested. Thus subsection (d) deals with
the situation where the alleged father admits being the father.
§ 13.43. Birth Certificate
On a determination of paternity, the clerk of the court, unless
directed otherwise by the court, shall transmit a copy of the decree to

99.

TEX.

FAm.

CODE ANN.

§ 11.11 (Vernon

1986 & Supp. 1990) ("At the pretrial

conference, the court may issue a temporary order under § 11.11 of [the Family Code],
including an order for the temporary support of the child."); see supra commentary accompanying §§ 11.11, 13.04.

100.

TEX. Gov'T CODE ANN. § 311.025(a) (Vernon 1986).

101.

See TEx. FAm. CODE ANN. §§ 14.30-.51 (Vernon 1986 & Supp. 1990) (subchapter B

of chapter 14 entitled Enforcement of Court Orders for Child Support and Possession of and
Access to a Child).
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the State Registrar of Vital Statistics. The decree shall state the name
of the child. The registrar shall substitute for the original a new birth
certificate based on the decree in accordance with the provisions of
the laws which permit the correction or substitution of birth certificates
for adopted children or children presumed to be the biological children
by the subsequent marriage of their parents and in accordance with
the rules and regulations promulgated by the State Department of
Health. The new certificate may not show that the father and child
relationship was established after the child's birth but may show the
actual place and date of birth.
Commentary
History of Section. This section was originally adopted in 1973
as section 13.06. As originally adopted, it applied only to voluntary
legitimation. In 1975, the section was renumbered and amended to
apply to all paternity cases.
The section was amended in 1989 to add the language relating to
the concept of presumed father and to add the last sentence which
relates to the certificate containing no mention of paternity being
established after the birth.
Transmittal of Information to Registrar. The section requires that
the clerk of the court transmit the decree to the Registrar of Vital
Statistics. The purpose of this requirement is to have a birth certificate
for the child showing both parents as established by court order. This
section also requires that the decree state the name of the child.
New Birth Certificate. This section requires that the registrar
substitute a new birth certificate for the old certificate. The new birth
certificate is to be based on the decree establishing paternity. The
substitution is to be made in accordance with the rules and regulations
promulgated by the State Department of Health which permit the
correction or substitution of birth certificates for adopted children or
children presumed to be biological children. 102
Certificate Not to Reflect Paternity Suit. The new birth certificate
may not show that the father-child relationship was established after

102. See TEX. FAm. CODE ANN. § 12.02 (Vernon Supp. 1990) (discussing the presumption
of paternity in more detail); see also supra commentary accompanying § 12.02.
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the child's birth. The certificate may, however, show the actual place
and date of birth.
§ 13.44. Suit Barred
(a) Except as provided by Subsection (b) of this section, a suit
under this chapter with respect to a child is barred if final judgment
has been rendered by a court of competent jurisdiction:
(1) adjudicating a named individual to be the biological
father of the child; or
(2) terminating the parent-child relationship between the
child and each living parent of the child; or
(3) granting a petition for the adoption of the child.
(b) During the pendency of an appeal or direct attack on a
judgment described in Subsection (a) of this section, a suit under
this chapter may be filed but shall, upon motion of any party, be
stayed pending the final disposition of the appeal or direct attack on
the judgment.
Commentary
History of Section. This section was added to the Family Code
in 1987.
General Comments. This section addresses several situations that
may arise. It must be read carefully to get the full import of the
following principles: (1) if the child is determined by final decree to
be the child of one father, any other suit to establish paternity in
another man is barred; (2) if there has been a termination of the
parent-child relationship between the child and each living parent, 0 3
any suit to establish paternity is barred; (3) if there has been an
adoption, any suit to establish paternity is barred; and (4) if any of
the above decrees have been appealed and are therefore not final,
suit may be brought but shall be stayed pending the appeal.
Decree Establishing Paternity. Subsection (a)(1) applies where a
final paternity decree has been entered establishing the parent-child
relationship. If another suit is filed to establish paternity in another

103. Remember that a parent does not include a man whose paternity has not been
established. TEX. FAm. CODE ANN. § 11.01(4) (Vernon Supp. 1990); see supra commentary
accompanying 11.01.
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man, the second suit is barred. This is a type of collateral estoppel
doctrine. This subsection declares it to be the public policy of this
state that once paternity is established, the matter is settled completely. The courts will not be involved in further litigation on the
matter of who is the father.
This subsection would also apply where the divorce decree names
a father. Therefore, no paternity suit may be brought to establish
another man as the father.
Decree of Termination. Subsection (a)(2) deals with the situation
where the known parents' rights have been terminated. When another
suit is then brought alleging that another man is the biological father
of the child, that suit is barred. This also reflects the public policy
of this state. Termination of parental rights is preliminary to an
adoption. When the termination is final based upon the parents
known at the time, the termination and adoption should stand
without possible interference relating to other possible biological
fathers of the child.
Decree of Adoption. Subsection (a)(3) deals with the same situation as the decree of termination except that the next step of
adoption has also taken place. Again, any suit to establish paternity
in another man is barred by the public policy of this state. Adoptions
should be final and, where possible, irreversible.
Abatement of Action. Subsection (b) creates an abatement situation. If one of the above situations occurs but is not final, another
suit may be brought to establish paternity but it must be abated
pending the outcome of the appeal or direct attack upon the judgment
in the original action. Although the section does not say it directly,
it necessarily follows that if the appeal or direct attack is not
successful the abated suit is barred.
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