
SUBSTANTIVE CAUSAL REQUIREMENT IN TITLE VII
INDIVIDUAL DISPARATE TREATMENT LITIGATION: Price
Waterhouse v. Hopkins, 490 U.S. -, 109 S. Ct. 1775, 104 L. Ed.
2d 268 (1989).

Ann Hopkins was a senior manager in the Washington D.C.
office of Price Waterhouse, a nationwide professional accounting
firm, when she was proposed for partnership in 1982.' Adhering to
its usual partnership selection practice, Price Waterhouse solicited
evaluations of Hopkins from its partners, nearly all of whom were
men. 2 In those evaluations, which split sharply concerning whether
Hopkins should be granted partnership,3 her supporters strongly praised
her ability and her record of securing major contracts for the firm,
but criticized her interpersonal skills and accused her of being abra-
sive. 4 There were signs that evaluators on both sides reacted negatively
to Hopkins because she acted masculine.' One partner, when explain-
ing to Hopkins the reasons for the policy board's decision to hold
her candidacy for reconsideration the following year, advised her that
she could improve her chances for partnership if she would "walk
more femininely, talk more femininely, wear makeup, have her hair
styled, and wear jewelry.' '6 When the partners in her office later
refused to repropose Hopkins for partnership, she resigned and sued
Price Waterhouse under Title VII of the Civil Rights Act of 1964. 7

Hopkins alleged that the firm discriminated against her on the basis
of sex, partly on the theory that her evaluations were based on sexual
stereotyping. 8 The United States District Court for the District of
Columbia found Price Waterhouse liable. 9 The court reasoned that

1. Price Waterhouse v. Hopkins, 490 U.S ... 109 S. Ct. 1775, 1780-81, 104 L.
Ed. 2d 268, 276 (1989).

2. Id. at __, 109 S. Ct. at 1781, 104 L. Ed. 2d at 277. Of the 662 partners at the
firm, seven were women. Id.

3. Id. at __, 109 S. Ct. at 1781, 104 L. Ed. 2d at 277.
4. Id. at ., 109 S. Ct. at 1782, 104 L. Ed. 2d at 277-78.
5. Id. at , 109 S. Ct. at 1782, 104 L. Ed. 2d at 278. One partner described Hopkins

as "macho"; another suggested that she "overcompensated for being a woman"; a third advised
her to take "a course at charm school." Id.

6. Id. at , 109 S. Ct. at 1782, 104 L. Ed. 2d at 278.
7. Id. at , 109 S. Ct. at 1781, 104 L. Ed. 2d at 276.
8. Hopkins v. Price Waterhouse, 618 F. Supp. 1009, 1113-40 (D.D.C. 1985).
9. Id.
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although such "stereotyping" may have been unconscious on the part
of the partners who submitted comments, 0 the policy board's decision
not to admit Hopkins to partnership was tainted by discriminatory
evaluations that were the direct result of the board's failure to address
the evident problem of sexual stereotyping." The district court ruled
that while the firm could avoid equitable relief such as an order for
back pay upon proving by clear and convincing evidence that Hopkins'
candidacy would have been placed on hold regardless of the discrim-
ination, Price Waterhouse had not met that burden. 2 However, on
other grounds, the court found that Hopkins was not entitled to any
relief other than the difference between her pay and that of a partner
from the date she would have been elected partner until her resig-
nation, as well as attorney's fees.' 3 The United States Court of Appeals
for the District of Columbia Circuit affirmed the district court's
ultimate conclusion as to liability, 14 but reversed with respect to
remedies and remanded the case for determination of appropriate
damages and relief.'"

The Supreme Court of the United States reversed the court of
appeals judgment as to the firm's liability and remanded the case for
further proceedings.' 6 However, six members of the Court agreed
that, on some showing by a plaintiff in .a Title VII action that an
illegitimate consideration such as gender was a motivating factor in
an employment decision,' 7 the employer may avoid liability only upon
proof that the same decision would have been made even without
considering the illegitimate factor. 8

10. Id. at 1120.
11. Id. at 1118.
12. Id. at 1120.
13. Id. at 1121.
14. Hopkins v. Price Waterhouse, 825 F.2d 458, 472 (D.C. Cir. 1987).
15. Id. at 473.
16. 490 U.S. at __, 109 S. Ct. at 1795, 104 L. Ed. 2d at 293.
17. Id. at __ 109 S. Ct. at 1795, 104 L. Ed. 2d at 293. The Supreme Court has used

the words "motivating factor" interchangeably with the words "substantial factor." See Mt.
Healthy Bd. of Ed. v. Doyle, 429 U.S. 274, 287 (1977) (citing Arlington Heights v. Metropolitan
Housing Dev. Corp., 429 U.S. 252, 270-71 n.21 (1977)).

18. 490 U.S. at , 109 S. Ct. at 1795, 104 L. Ed. 2d at 293. Although beyond the
scope of this discussion, the Court held that the burden which shifts to the employer in a Title
VII case is to prove by a "preponderance of the evidence" standard, rather than by a "clear
and convincing proof" standard, that the same decision would have been made in the absence
of the impermissible criterion. Id. at -, 109 S. Ct. at 1793, 104 L. Ed. 2d at 289-90.
Basically, these standards differ in that a "preponderance of the evidence" standard typically
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I. EVIDENTIARY BURDENS IN TITLE VII INDIVIDuAL DISPARATE

TREATMENT ACTIONS

Section 703 of the Civil Rights Act ("Title VII" or the "Act")19

provides that it is unlawful for an employer:
(1) to fail or refuse to hire or discharge any individual or otherwise
to discriminate against any individual with respect to his compen-
sation, terms, conditions, or privileges of employment, because of
such individual's race, color, religion, sex, or national origin; or
(2) to limit, segregate, or classify employees or applicants for
employment in any way which would deprive or tend to deprive

any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual's race,

color, religion, sex, or national origin?'
Title VII's "central statutory purposes" are aimed at "eradicating
discrimination throughout the economy and making persons whole
for injuries suffered through past discrimination." ' 2' The governing
provisions of the Act, as noted by the Supreme Court in Hishon v.
King & Spalding,2 can be triggered by the establishment of a con-
tractual relationship of employment. 23 Consequently, decisions regard-
ing the creation of a contractual relationship by advancement to
partner status are governed by the provisions of Title VII.24

A. Causation Standard in the Mixed Motive Title VII Case

The degree of causation an individual plaintiff must establish to
prevail in a Title VII disparate treatment claim 25 had not been directly

means evidence which is more convincing to the jury as worthy of belief than that which is
offered in opposition thereto, see Lampe v. Franklin American Trust Co., 339 Mo. 361, 96
S.W.2d 710 (1936), whereas "clear and convincing proof" requires that the preponderance be
definite, clear, and convincing. See First Nat. Bank v. Ford, 30 Wyo. 110, 216 P. 691 (1923).

19. 42 U.S.C. § 2000e-2 (1982).
20. Id.
21. Albermarle Paper Co. v. Moody, 422 U.S. 405, 421 (1975).
22. 467 U.S. 69 (1984). This case involved a woman lawyer whose employment was

terminated when her employer, a general partnership law firm, decided not to invite her to
become a partner. Id. at 71-72.

23. Id.
24. See id. at 77.
25. The Court has defined two basic types of Title VII cases:

"Disparate treatment" . . . is the most easily understood type of discrimination. The
employer simply treats some people less favorably than others because of their race,
color, religion, sex, or national origin. Proof of discriminatory motive is critical,
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addressed by the Supreme Court prior to Price Waterhouse.2 Con-
sequently, in cases where an employer considered both lawful and
unlawful factors when making an employment decision, much dis-
cussion has focused on the question of how large a part the unlawful
consideration must have played before the employment decision is
said to have been made "because of" the unlawful motive.2 7

1. Legislative History of Title VII and the Mixed-Motive Dilemma

The legislative history of Title VII indicates a clear recognition
of the mixed-motive dilemma. 28 Prior to the adoption of the Act, an
amendment was rejected which proposed to define a Title VII violation
as occurring only when prohibited discrimination was the sole ground
for a personnel action. 29 Senator Case, the Republican floor manager
of Title VII, responded to the proposal by stating:

mhe difficulty with this amendment is that it would render Title
VII totally nugatory. If anyone ever had an action that was
motivated by a single cause, he is a different kind of animal from
anyone I know of. But beyond that difficulty, this amendment
would place upon persons attempting to prove a violation of this

although it can sometimes be inferred from the mere fact of differences in treatment.
Undoubtedly, disparate treatment was the most obvious evil Congress had in mind
when it enacted Title VII.

Claims of disparate treatment may be distinguished from claims that stress "dis-
parate impact." The latter involve employment practices that are facially neutral in
their treatment of different groups but that in fact fall more harshly on one group
than another and cannot be justified by business necessity. Proof of discriminatory
motive, we have held, is not required under a disparate impact theory.

International Bd. of Teamsters v. United States, 431 U.S. 324, 335-36 n.15 (1977) (citations
omitted).

26. 490 U.S. , 109 S. Ct. 1775, 104 L. Ed. 2d 268. But cf. McDonald v. Santa Fe
Trail Transp. Co., 427 U.S. 273, 282 n.10 (1976) (stating that when a Title VII plaintiff seeks
to show that an employer's explanation for a challenged employment decision is pretextual,
pursuant to the McDonnell Douglas framework, "no more is required to be shown than that
an impermissible criterion was a 'but for' cause"). The Court in Price Waterhouse interpreted
McDonald as indicating not that the plaintiff must show 'but-for' cause, but only that if she
does so, she prevails. 490 U.S. at - n.6, 109 S. Ct. at 1785 n.6, 104 L. Ed. 2d at 281 n.6.

27. See generally Brodin, The Standard of Causation in the Mixed-Motive Title VII Action:
A Social Policy Perspective, 82 CoLum. L. REv. 292 (1982) (providing an excellent background
and discussion of the Title VII causation problem).

28. For an overview of the Title VII legislative history, see Vaas, Title VII: Legislative
History, 7 B.C. INDUS. & COM. L. REa. 431 (1966).

29. 110 CONo. REc. 2728, 13,837-38 (1964).
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section, no matter how clear the violation was, an obstacle so
great as to make the title completely worthless. 0

Although the "sole factor" test was ultimately rejected," the
issue concerning the minimum causal requirements when both legiti-
mate and illegitimate factors are shown to have influenced an em-
ployment decision remains far from clear. The area has been further
confused by Title VII's limiting provisions in section 706(g),32 which
set forth the remedies available to a plaintiff who has already estab-
lished liability under section 703.13 The section imposes the following
limitation:

No order of the court shall require the admission or reinstatement
of an individual as a member of a union, or the hiring, reinstate-
ment, or promotion of an individual as an employee, or the
payment to him of any back pay, if such individual was refused
admission, suspended, or expelled, or was refused employment or
advancement or was suspended or discharged for any reason other
than discrimination on account of race, color, religion, sex, or
national origin or in violation of [section 704(a)].14

It has been argued that this language suggests that Congress intended
for the mixed-motive case to be resolved by imposing liability where
there is an illegitimate consideration, but withholding affirmative relief
and back pay where the adverse employment decision was in fact
based on a legitimate criterion. 35 However, the history of section
706(g) suggests an alternative interpretation. It seems the present
version of the section is the result of an amendment which substituted
the phrase "any reason other than discrimination" for the term
"cause." The substitution was explained as follows by proposing
Congressman Cellar:

[Tihe purpose of the amendment is to specify cause. Here the
court, for example, cannot find any violation of the act which is
based on facts other - and 'I emphasize "other" - than discrimi-
nation on the grounds of race, color, religion, or national origin.

30. Id. at 13,838.
31. Id.
32. 42 U.S.C. § 2000e-5(g) (1982).
33. See supra notes 19-20 and accompanying text.
34. 42 U.S.C. § 2000e-5(g) (1982).
35. See infra notes 84-88 and accompanying text discussing how this approach is followed

by the Eighth and Ninth Circuits.
36. See H.R. REP. No. 914, 88th Cong., 1st Sess. 12 (1963) (concerning the original

language of the provision).
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The discharge might be based, for example, on incompetence or
a morals charge of theft, but the court can only consider charges
based on race, color, religion, or national origin. That is the
purpose of this amendment.17

Thus, it appears that Congressman Cellar intended for section 706(g)
to be an additional limitation on the courts' authority to find liability
even though section 703 of Title VII already addresses this area.38

Consequently, the only thing clear from the legislative history of Title
VII is that a resolution of the mixed-motive dilemma must come from
the courts.

2. McDonnell Douglas and the Prima Facie Case

Although the Supreme Court has addressed a multitude of Title
VII issues, it has provided little guidance on the problem of mixed-
motive causation in a non-class action setting. 9 The Court has,
however, developed a prima facie case concept for the individual
disparate treatment action.40 Recognizing that direct proof of discrim-
inatory intent is often unavailable, the Court held in McDonnell
Douglas Corp. v. Green, 4' that a plaintiff can raise an inference of
discrimination by establishing a prima facie case.42 The prima facie
case method is said to be a "sensible, orderly way to evaluate ...
evidence" that "raises an inference of discrimination only because we

37. 110 CONG. REc. 2567 (1964).
38. See County of Washington v. Gunther, 452 U.S. 161 (1981). Justice Rehnquist noted

in his dissent that the use of "a factor other than sex" as a defense "is already implicit in
Title VII because the statute's prohibition of sex discrimination applies only if there is
discrimination on the basis of sex." Id. at 200 (Rehnquist, J., dissenting).

39. Cf. Franks v. Bowman Transp. Co., 424 U.S. 747, 772 (1976) (holding that once the
plaintiff class carries their burden of demonstrating the existence of a discriminatory hiring
pattern and practice by the employer, the burden will shift to the employer to show that
individuals have not been discriminated against). There are, however, crucial differences between
an individual's claim of discrimination and a class alleging a general pattern of discrimination.
See Cooper v. Federal Reserve Bank, 467 U.S. 867, 876 (1984); see aLso International Bd. of
Teamsters v. United States, 431 U.S. 324, 360 n.46 (1977) (noting that at the liability stage of
a class action pattern or practice trial, the focus is not on an individual hiring decision but on
a pattern of discriminatory decision making).

40. See infra notes 42-49 and accompanying text.
41. 411 U.S. 792 (1973).
42. Id. at 802. This can be done by showing, in the case of racial discrimination, (i) that

the complainant belonged to a racial minority; (ii) that he applied and was qualified for a job
for which the employer was seeking applicants; (iii) that, despite his qualifications, he was
rejected; and (iv) that, after his rejection, the position remained open and the employer continued
to seek applicants from persons of the complainant's qualifications. Id.
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presume these acts, if otherwise unexplained, are more likely than
not based on the consideration of impermissible factors." 43

Once a prima facie showing is made by a plaintiff, the burden
shifts to the defendant "to articulate some legitimate, nondiscrimi-
natory reason for the employee's rejection." 44 Failure to meet this
burden renders the defendant liable 5.4  However, the Court in Texas
Department of Community Affairs v. Burdine,46 ruled that when
applying the McDonnell Douglas framework, the "ultimate burden
of persuading the trier of fact ... remains at all times with the
plaintiff." 47 The burden that shifts to the defendant, therefore, is to
produce evidence that the plaintiff was rejected for legitimate reasons,
rather than to persuade the court that it was actually motivated by
such reasons." Once this burden of production has been carried by
the defendant, the presumption raised by the prima facie case is
rebutted, and the plaintiff has the opportunity to demonstrate that
the defendant's stated reason for the rejection was in fact pretext for
unlawful discrimination. 49

In some cases, however, the Court has indicated that the Mc-
Donnell Douglas framework is not the exclusive means of proving
unlawful discrimination. 0 For example, in Trans World Airlines, Inc.
v. Thurston,5 the Court rejected the framework where the plaintiff
presented direct evidence of discrimination.5 2 The Court reasoned that
because the shifting burdens are designed to assure that the plaintiff
has his day in court despite the unavailability of direct evidence, the
framework is inapplicable where such evidence is present. 3 Similarly,
in NLRB v. Transportation Management Corp. '4 the Court rejected
the framework in a dual motive case brought under the National
Labor Relations Act. The Court rejected the framework's applicability
based on the view that McDonnell Douglas and Burdine pertained to

43. Furnco Constr. Corp. v. Waters, 438 U.S. 567, 577 (1978).
44. 411 U.S. at 802.
45. See id.
46. 450 U.S. 248 (1981).
47. Id. at 253.
48. Id. at 254. The burden of production is a lesser burden than that of persuasion. Id.
49. 411 U.S. at 804.
50. See infra notes 53-55 and accompanying text.
51. 469 U.S. 111 (1985).
52. Id. at 121.
53. Id.
54. 462 U.S. 393 (1983).
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issues concerning whether "illegal or legal motives, but not both,"
were the true motives behind a decision."'

B. Mixed-Motive Causation in Areas Other than Title VII

1. Constitutional Concerns

The Court has dealt with the mixed-motive problem to a greater
extent in areas other than Title VII, such as those involving consti-
tutional claims. In Village of Arlington Heights v. Metropolitan
Housing Development Corp. ,56 a nonprofit housing development cor-
poration seeking to construct racially integrated housing units brought
suit challenging the village's refusal to rezone a certain tract of land.17

The zoning authority's refusal, which necessarily perpetuated segre-
gated housing patterns, was alleged to have been motivated by dis-
crimination." Finding that the plaintiffs did not carry their burden
of proving that a discriminatory purpose was a motivating factor in
the village's decision, the Court held that no violation of the equal
protection clause occurred.5 9 The Court noted that although proof of
racially discriminatory intent or purpose is required to establish a
violation of the equal protection clause, the plaintiff is not required
to prove that the challenged action rested "solely on racially discrim-
inatory purposes. '" 60 The Court acknowledged that rarely will an
administrative body make a decision motivated by a single concern. 61

The Court further elaborated on the causation issue in Mt.
Healthy Board of Education v. Doyle,62 a case in which the plaintiff
carried his initial burden of proving that an impermissible criterion
was a motivating factor in an adverse employment decision 3.6  The
plaintiff, an untenured teacher, filed an action under 42 U.S.C. section
1983 challenging the school board's refusal to renew his contract in

55. Id. at 400 n.5.
56. 429 U.S. 252 (1977).
57. Id.
58. Id.
59. Id. at 270. As with Title VII actions, proof of a degree of discriminatory intent or

purpose is required to show violation of the equal protection clause. Id. at 265.
60.. Id. at 265.
61. Id. at 265-66.
62. 429 U.S. 274 (1977).
63. Id.
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violation of his first amendment rights. 64 One of the stated reasons
for the plaintiff's nonrenewal concerned a telephone call made by
him to a local radio station regarding the adoption of a new school
dress code. 65 Other reasons for nonrenewal given by the school board
included lack of professional tact and the use of obscene gestures
when correcting students.66 The district court found in favor of the
plaintiff, holding that his communication was clearly protected and
that it played a "substantial part" in the mixed-motive decision of
the school board. 67 The court of appeals affirmed.68

Focusing on causation, the Supreme Court vacated and re-
manded, holding that a "rule of causation which focuses solely on
whether protected conduct played a part, 'substantial' or otherwise,
in a decision not to rehire, could place an employee in a better
position as a result of the exercise of constitutionally protected conduct
than he would have occupied had he done nothing."6 9 The Court
noted that in other areas of constitutional law it has been necessary
to formulate "a test of causation which distinguishes between a result
caused by a constitutional violation and one not so caused. ' 70 In
response, the Court adopted a formula placing the initial burden on
the plaintiff to show that his conduct was constitutionally protected
and was a "substantial" or "motivating" factor in the employment
decision. 7' Once this is met, the burden shifts to the defendant to
prove that the "same decision" would have been reached even in the
absence of the discriminatory conduct. 72

2. National Labor Relations Act

The "same-decision" test appeared again in NLRB v. Transpor-
tation Management Corp.73 This case is significant because it bridged

64. Id. at 281-82. Section 1983 makes it unlawful for any person acting under color of
state law to abridge the constitutional rights of any citizen of the United States or other person
within the jurisdiction thereof. 42 U.S.C. § 1983 (1982).

65. 429 U.S. at 282-83. The dress code concerned the dress and appearance of teachers
and was apparently prompted in hope that it would bolster public support for bond issues. Id.
at 282.

66. Id. at 283 n.1.
67. Id. at 283.
68. 529 F.2d 524 (1975).
69. 429 U.S. at-285 (emphasis added).
70. Id. at 286.
71. Id. at 287.
72. Id.
73. 462 U.S. 393 (1983).
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the gap between causation in the constitutional context and causation
under the National Labor Relations Act ("NLRA"), 4 a statute spe-
cifically recognized by the Court as similar in many respects to the
provisions of Title VII. 75 In Transportation Management, a worker
alleged that he was discharged because of his union activities, contrary
to sections 8(a)(1) and 8(a)(3) of the NLRA. 76 The National Labor
Relations Board adopted the administrative law judge's findings that
although the employer did have antiunion animus, the employee had
engaged in unsatisfactory conduct. 77 The Board concluded that the
employer had failed to carry its burden of persuasion concerning
whether the discharge would have taken place had the employee not
engaged in activity protected by the NLRA. 78 The Supreme Court,
observing that the Board had "heavily relied" on the allocation of
the burden of proof established in Mt. Healthy, affirmed the decision
and noted that the analogy to the first amendment case was fair. 79

The Court reasoned that:
The employer is a wrongdoer; he has acted out of a motive that
is declared illegitimate by the statute. It is fair that he bear the
risk that the influence of legal and illegal motives cannot be
separated, because he knowingly created the risk and because the
risk was created not by innocent activity but by his own wrong-
doing. 80

C. Confusion Among the Courts of Appeals
The lack of specific precedent on the substantive causal standard

required in mixed-motive Title VII actions has resulted in a split
among circuits that have addressed the issue. The First, Second, Sixth,
Eleventh, and District of Columbia Circuits have followed the Mt.
Healthy approach'.8 In these circuits, once a Title VII plaintiff chal-

74. 29 U.S.C. §§ 151-169 (1982 & Supp. V 1987).
75. See Franks v. Bowman, 424 U.S. 747, 768 (1976).
76. 462 U.S. at 396.
77. Id. at 396-97.
78. Id. at 397.
79. Id. at 403.
80. Id.
81. See, e.g., Field v. Clark Univ., 817 F.2d 931, 936-37 (1st Cir. 1987) ("motivating

factor"); Ber v. Westchester County, 849 F.2d 712, 714-15 (2nd Cir. 1988) ("substantial part");
Terbovitz v. Fiscal Court, 825 F.2d 111, 115 (6th Cir. 1987) ("motivating factor"); Bell v.
Birmingham Linen Serv., 715 F.2d 1552, 1557 (lth Cir. 1983); see also Toney v. Block, 227
U.S. App. D.C. 273, 275, 705 F.2d 1364, 1366 (1983) (Scalia, J.) (It would be "destructive of
the purposes of Title VII to require the plaintiff to establish ... that, had there been no
discrimination, the employment decision would have been made in his favor").
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lenging an adverse employment decision has shown by direct evidence
that a discriminatory motive was a "substantial" or "motivating"
factor in the decision, the burden shifts to the employer to establish
that it would have made the same decision in the absence of the
illegal factor.8 2 The Third, Fourth, Fifth, and Seventh Circuits, on
the other hand, require a plaintiff challenging an adverse employment
decision to show that, but for his or her gender, race, religion or
national origin, the decision would have been in his or her favor.83

The Eighth and Ninth Circuits make a distinction between the
liability and remedial phases of Title VII. 14 In Bibbs v. Block, 5 the
Eighth Circuit ruled that when an impermissible criterion is even a
"discernible factor," Title VII has been violated regardless of the
outcome of the process, and the plaintiff is entitled to some relief.8 6

Once liability has been established, the burden shifts to the employer
so that he may avoid an award of reinstatement or promotion and
back pay by proving that the same decision would have been made
even in the absence of the proven discrimination. 87 The Ninth Circuit
approach parallels that set forth in Bibbs, except that it requires the
impermissible consideration to be a "significant factor" in the adverse
employment decision.88

82. See supra note 81.
83. It is important to note that the "but for" standard differs among the circuits that use

it. The Third Circuit has articulated a test whereby a plaintiff must show that her gender was
the "but for" reason for the treatment accorded, but not that the discriminatory reason was
the determinative factor. See, e.g., Bellissimo v. Westinghouse Elec. Corp., 764 F.2d 175, 179
n.1 (3rd Cir. 1985) (noting that the plaintiff must only prove that the discriminatory reason
was a determinative factor). The Fourth Circuit follows a "but for" approach that directs "the
factfinder's attention to the 'predominant' reason for an employer's adverse action." See Ross
v. Communications Satellite Corp., 759 F.2d 355, 365-66 (4th Cir. 1985). The Fifth Circuit
requires an action to be "based on" an impermissible criterion before such criterion is a "but
for" cause. See Peters v. City of Shreveport, 818 F.2d 1148, 1161 (5th Cir. 1987). The Seventh
Circuit requires the plaintiff to "establish that the discriminatory motivation was a determining
factor in the challenged employment decision." See McQuillen v. Wisconsin Educ. Ass'n Council,
830 F.2d 659, 664-65 (7th Cir. 1987).

84. For an in-depth discussion of this approach, see Note, Making the Punishment Fit the
Crime: The Eighth Circuit's Treatment of Dual Motive Cases - Bibbs v. Block, 19 CREIGHTON
L. REa. 941 (1986).

85. 778 F.2d 1318 (8th Cir. 1985).
86. Id. at 1322. "Some relief" would include, as appropriate, a declaratory judgment,

partial attorneys' fees, and injunctive relief against future or continued discrimination. Id. at
1323-24.

87. Id. at 1324.
88. See Fadhl v. City and County of San Francisco, 741 F.2d 1163, 1165-66 (9th Cir.

1984).
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II. PRICE WATERHOUSE v. HoPKINs

Ann Hopkins was employed as a senior manager with Price
Waterhouse When she was proposed for partnership in the firm. 89

Price Waterhouse, following its usual procedure, solicited evaluations
of Hopkins from the firm's nearly all male partnership. 90 The eval-
uations were split concerning whether Hopkins should be granted
partnership. 91 A number of evaluations criticized her interpersonal
skills and specifically accused her of being abrasive.Y Partners on
both sides made stereotypical comments implying that Hopkins was
masculine. 93 The firm ultimately decided to hold Hopkins' candidacy
for reconsideration. 4 When the partners in her office refused to
repropose her the following year, Hopkins sued Price Waterhouse
under Title VII, charging that the firm had discriminated against her
on the basis of sex. 95 Both the district court and the Court of Appeals
for the District of Columbia ruled in Hopkins' favor on the question
of liability.9 The Supreme Court reversed and remanded, holding that
when a plaintiff in a Title VII case proves that gender played a
motivating part in an employment decision, the burden of proof shifts
to the defendant to show that it would have made the same decision
had gender not been taken into account.Y

A. Arguments Before the Court

According to Price Waterhouse, an employer violates the statute
only if it gives decisive consideration to an impermissible motive."
Under this view, even if an employee showed that gender played a
part in an employment decision, the employee would still have the

89. Price Waterhouse v. Hopkins, 490 U.S. , , 109 S. Ct. 1775, 1780-81, 104 L.
Ed. 2d 268, 276 (1989).

90. Id. at , 109 S. Ct. at 1781, 104 L. Ed. 2d at 277.
91. Id. at , 109 S. Ct. at 1781, 104 L. Ed. 2d at 277.
92. Id. at , 109 S. Ct. at 1782, 104 L. Ed. 2d at 278.
93. Id. at -, 109 S. Ct. at 1782, 104 L. Ed. 2d at 278.
94. Id. at , 109 S. Ct. at 1781, 104 L. Ed. 2d at 277.
95. Id. at , 109 S. Ct. at 1781, 104 L. Ed. 2d at 276.
96. See supra notes 9-15 and accompanying text.
97. 490 U.S. at , 109 S. Ct. at 1795, 104 L. Ed. 2d at 293. The Supreme Court's

reversal of the court of appeals' judgment against Price Waterhouse on liability was based on
the lower court's decision that the defendant must meet its burden by clear and convincing
evidence. See supra note 18.

98. 490 U.S. at -, 109 S. Ct. at 1784, 104 L. Ed. 2d at 280.
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burden to show that the decision would have been different if the
employer had not discriminated. 99 On the other hand, Hopkins argued
that an employer violates the statute whenever it allows an impermis-
sible attribute to play any part in an employment decision. 100 Under
this view, once a plaintiff shows that an impermissible criterion was
a factor in an employment decision, the employer's proof that it
would have made the same decision in the absence of discrimination
can serve only to limit equitable relief, not to avoid liability. 10'

B. Findings of the Court

The Supreme Court ultimately rejected Hopkins' argument that
an employer cannot avoid liability once a Title VII plaintiff proves
that an impermissble consideration was a factor in an employment
decision.1 2 However, six justices agreed that upon proof by the
plaintiff that an impermissible criterion such as gender was a "mo-
tivating" factor in an employment decision, an employer could avoid
liability only by proving that the same result would have been reached
irrespective of the impermissible criterion.103

C. Rationale of the Court

Justice Brennan, writing for the plurality, ultimately held that
when a plaintiff in a Title VII case proves that his or her gender
played a motivating part in an employment decision, the defendant
may avoid liability only by proving that the same decision would
have been made even if the plaintiff's gender had not been taken
into, account."° He based his conclusion on an analysis of the causal
meaning intended by the words "because of" as they pertain to
section 703(a)(1) and (2)105 of the Act.106 Justice Brennan found that
the words could not, as argued by Price Waterhouse, be used as
colloquial short hand for "but-for" causation107 He reasoned that

99. Id. at , 109 S. Ct. at 1784, 104 L. Ed. 2d at 280.
100. Id. at -, 109 S. Ct. at 1784, 104 L. Ed. 2d at 280.
101. Id. at , 109 S. Ct. at 1784, 104 L. Ed. 2d at 280; see supra notes 83-87 and

accompanying text discussing the approach followed in the Eighth and Ninth Circuits.
102. See supra notes 100-01 and accompanying text.
103. 490 U.S. at , 109 S. Ct. at 1795, 104 L. Ed. 2d at 293-94.
104. Id. at -, 109 S. Ct. at 1795, 104 L. Ed. 2d at 293.
105. 42 U.S.C. §§ 2000e-2(a)(1), (2) (1982).
106. See 490 U.S. at -, 109 S. Ct. at 1784-86, 104 L. Ed. 2d at 280-82.
107. Id. at -, 109 S. Ct. at 1785, 104 L. Ed. 2d at 281.
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"but-for" is a hypothetical construct, the meaning of which should
be determined in light of the relevant statutorial context."' 8 In his
view, the context of Title VII included elements that, when viewed
together, lead ultimately to the conclusion that when "an employer
considers both gender and legitimate factors at the time of making a
decision, that decision was 'because of' sex."l°9 In other words, where
sex is a factor in the total mix, the ultimate decision is necessarily
"because of" each factor in the mix, including sex. On the other
hand, where "but-for" analysis is used, sex must not only be a factor,
it must be a factor which affirmatively influences the final decision. 110

Although she agreed with the plurality's ultimate conclusion,
Justice O'Connor in her concurring opinion expressed concern about
the breadth of the plurality's reading of Title VII."' In her view, the
causal meaning given by the plurality to the words "because of"
indicated that even "if a decisional process is 'tainted' by awareness
of sex or race in any way, the employer had violated the statute, and
Title VII thus commands that the burden shift to the employer to
justify its decision.""12 Justice O'Connor argued that both the legis-
lative history and the plain language of the Act suggest that a violation
of Title VII occurs only "when consideration of an illegitimate

108. Id. at -, 109 S. Ct. at 1785-86, 104 L. Ed. 2d at 281-82.
109. Id. at -, 109 S. Ct. at 1785, 104 L. Ed. 2d at 282. Initially, Justice Brennan looked

at operative sense of the verbs "to fail or refuse" as used in 42 U.S.C. § 2000e-2(a)(l) and
concluded that the critical inquiry commanded by the statute is whether gender was a factor in
the employment decision "at the moment it was made." 490 U.S. at -, 109 S. Ct. at 1785,
104 L. Ed. 2d at 281. He next considered Congress' rejection of the amendment to the statute
providing that a violation would arise only if an employment decision was made "solely because
of" an impermissible motive and concluded that, in view of such rejection, Title VII meant to
condemn even those decisions based on a mixture of legitimate and illegitimate considerations.
Id. at - & n.7, 109 S. Ct. at 1785 & n.7, 104 L. Ed. 2d at 281-82 & n.7. Finally, Justice
Brennan found suppport from the fact that Title VII specifically identifies one exception in
which an employer may take gender into account in making an employment decision. Id. at -

, 109 S. Ct. at 1786, 104 L. Ed. 2d at 282 (referring to 42 U.S.C. § 2000e-2(e) which allows
gender to be taken into account when it is a "bona fide occupational qualification reasonably
necessary to the normal operation of the particular business or enterprise"). Justice Brennan
further found that the "only plausible inference to draw from this provision is that, in all other
circumstances, a person's gender may not be considered in making decisions that affect her."
Id.

110. For an excellent overview of causation, see Thayer, Legal Cause in Actions of Tort,
25 HAsv. L. Re,. 103 (1911).

11. 490 U.S. at ., 109 S. Ct. at 1804, 104 L. Ed. 2d at 304 (O'Connor, J., concurring).
112. Id. at -, 109 S. Ct. at 1804, 104 L. Ed. 2d at 304 (emphasis in original) (O'Connor,

J., concurring).
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criterion is the 'but-for' cause of an adverse employment action.""' 3

She noted that Senator Case, in response to critics' labeling of the
Title VII bill as a "thought control bill," stated that the employer
"must do or fail to do something in regard to employment. There
must be some specific external act, more than a mental act. Only if
he does the act because of the grounds stated in the bill would there
be any legal consequences. ' '

1
4  For these reasons, Justice O'Connor

would have adopted an approach requiring a plaintiff to show that
an illegitimate criterion was at least a "substantial factor" in a
particular employment decision.' In her view, only then could one
reasonably "draw an inference that the decision was made 'because
of' the plaintiff's protected status." 1 6

D. Dealing with Precedent

The plurality's holding as to which party has the burden of proof
in a Title VII case indicates an apparent conflict with the Court's
holding in Texas Department of Community Affairs v. Burdine."7 In
Burdine, the Court determined that the burden of proof in a Title
VII case does not shift to the employer to show that a legitimate
reason for the employment decision was, in fact, the true reason." 8

Justice Brennan defended the plurality's position in Price Waterhouse
by arguing that Burdine was inapposite." 9 He reasoned that the
McDonnell Douglas/Burdine framework was intended to apply only
to "pretext" cases. 2

' According to Justice Brennan, when an em-
ployment decision was the product of both legitimate and illegitimate
motives "it simply makes no sense to ask whether the legitimate
reason was 'the true reason' " for the decision.' 2' Rather, "the

113. Id. at , 109 S. Ct. at 1797, 104 L. Ed. 2d at 295 (O'Connor, J., concurring).
114. Id. (citing 100 CoNG. Rc. 7254 (1964)).
115. 490 U.S. at -, 109 S. Ct. at 1804, 104 L. Ed. 2d at 304 (O'Connor, J., concurring).

The "substantial factor" test is a recognized analogue of the "but for" test which is used in
combined force situations. For a discussion of this area, see Malone, Ruminations of Cause-
In-Fact, 9 STAN. L. Rzv. 60, 99 (1956).

116. 490 U.S. at -, 109 S. Ct. at 1805, 104 L. Ed. 2d at 305.

117. 450 U.S. 248 (1981).
118. Id. at 256-58; see supra notes 46-49 and accompanying text.
119. See 490 U.S. at - , 109 S. Ct. at 1788-89, 104 L. Ed. 2d at 285.
120. Pretext cases are those where the plaintiff attempts to prove that the employer's

explanation to the plaintiff's prima facie case is itself false. See supra notes 44-49 and
accompanying text.

121. 490 U.S. at -, 109 S. Ct. at 1788-89, 104 L. Ed. 2d at 285.
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employer's burden is most appropriately deemed an affirmative de-
fense: the plaintiff must persuade the factfinder on one point, and
then the employer, if it wishes to prevail, must persuade it on
another."122

Justice O'Connor ardently disagreed with this point. 123 In her
opinion, the Court's holding was a clear departure from the Mc-
Donnell Douglas/Burdine framework.'2 She stated that both of the
prior cases "clearly contemplated that a disparate treatment plaintiff
could show that the employer's proffered explanation for an event
was not "the true reason.' ' 25 However, Justice O'Connor believed
that the departure from McDonnell Douglas and Burdine was justi-
fied. 26 She reasoned that since "the entire purpose of the McDonnell
Douglas prima facie case [was] to compensate for the fact that direct
evidence of intentional discrimination is hard to come by," the
presumpton of good faith on behalf of the employer is justified
unless, as in this case, there is direct evidence that the employer
substantially relied on "factors whose consideration is forbidden by
Title VII.' '127 Justice O'Connor believed that once such a showing
has been made, the deterrent purpose of Title VII has clearly been
triggered. 28 Moreover, she noted that in the absence of further
explanation, a reasonable factfinder could conclude that "the em-
ployer's discriminatory motivation 'caused' the employment deci-
sion. '' 129

Justice Kennedy, writing for the dissent, agreed with Justice
O'Connor that the plurality opinion was a departure from the
McDonnell Douglas/Burdine standard. 130 In the dissent's view, how-
ever, the departure was "unnecessary and unwise."' 3 Justice Kennedy
believed the Court should have adhered to the McDonnell Douglasi

122. Id. at -, 109 S. Ct. at 1788, 104 L. Ed. 2d at 285.
123. See id. at , 109 S. Ct. at 1801-03, 104 L. Ed. 2d at 300-03 (O'Connor, J.,

concurring).
124. Id. at , 109 S. Ct. at 1801, 104 L. Ed. 2d at 300 (O'Connor, J., concurring).
125. Id. at , 109 S. Ct. at 1801, 104 L. Ed. 2d at 300 (O'Connor, J., concurring).
126. Id. at __, 109 S. Ct. at 1796-97, 104 L. Ed. 2d at 295 (O'Connor, J., concurring).
127. Id. at , 109 S. Ct. at 1801, 104 L. Ed. 2d at 301 (O'Connor, J., concurring).
128. Id. at __, 109 S. Ct. at 1798, 104 L. Ed. 2d at 297 (O'Connor, J., concurring).
129. Id. at , 109 S. Ct. at 1798, 104 L. Ed. 2d at 297 (O'Connor, J., concurring).
130. Id. at , 109 S. Ct. at 1811, 104 L. Ed. 2d at 313 (Kennedy, J., dissenting) (Chief

Justice Rehnquist and Justice Scalia joined in the dissent).
131. Id. at -, 109 S. Ct. at 1806, 104 L. Ed. 2d at 307 (Kennedy, J., dissenting).
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Burdine framework as the appropriate standard for all individual
disparate treatment cases as opposed to "pretext" cases only.,3 2 In
his view, the plurality ignored the language in Burdine which states
that a plaintiff may carry his or her burden of proof "either directly
by persuading the court that a discriminatory reason more likely
motivated the employer or indirectly by showing that the employer's
proffered explanation is unworthy of credence."' 3 Accordingly, the
dissent argued that Burdine provided an "orderly and adequate" way
to place both inferential and direct proof before the factfinder for a
determination whether intentional discrimination caused the employ-
ment decision, regardless of the character of the evidence presented. 134

Justice Kennedy concluded that the Court's creation of a new set of
rules for "mixed-motive" cases was not mandated by Title VII and
would do little more than result in "confusion and complexity."'' 35

Whether mandated by Title VII or not, Justice Brennan believed
that the plurality's decision followed the "well-worn path"1 36 estab-
lished by the Court's prior decisions in Mt. Healthy and related
areas.1 7 Justice White, in his concurring opinion, agreed that the
comparison to Mt. Healthy should be made.'38 However, it was Justice
White's view that "to determine the proper approach to causation in
this case, we need look only to [Mt. Healthy].' 3 9 He did not believe
that it was necessary to get into "semantic discussions" concerning
"whether the Mt. Healthy approach is 'but-for' causation in another
guise or [whether it] creates an affirmative defense on the part of the
employer.''140 Rather, according to Justice White, Mt. Healthy's ap-
plication to the case at bar could be made clear by simple analogy:

As in Mt. Healthy, the District Court found that the employer
was motivated by both legitimate and illegitimate factors. And
here, as in Mt. Healthy, and as the Court now holds, Hopkins
was not required to prove that the illegitimate factor was the only,

132. Id. at , 109 S. Ct. at 1810, 104 L. Ed. 2d at 312 (Kennedy, J., dissenting).
133. Id. at , 109 S. Ct. at 1810, 104 L. Ed. 2d at 311-12 (Kennedy, J., dissenting)

(quoting Burdine, 450 U.S. at 256 (emphasis added)).
134. Id. at , 109 S. Ct. at 1810, 104 L. Ed. 2d at 312 (Kennedy, J., dissenting).
135. Id. at , 109 S. Ct. at 1810, 104 L. Ed. 2d at 311 (Kennedy, J., dissenting).
136. Id. at -, 109 S. Ct. at 1790, 104 L. Ed. 2d at 287.
137. See supra notes at 56-80 and accompanying text.
138. 490 U.S. at , 109 S. Ct. at 1795. 104 L. Ed. 2d at 293 (White, J., concurring).
139. Id. at , 109 S. Ct. at 1795, 104 L. Ed. 2d at 293 (White, J., concurring) (emphasis

added).
140. Id. at , 109 S. Ct. at 1795, 104 L. Ed. 2d at 293 (White, J., concurring).
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principal, or true reason for the petitioner's action. Rather, as
Justice O'Connor states, her burden was to show that the unlawful
motive was a substantial factor in the adverse employment ac-
tion. . . . The burden of persuasion then should have shifted to
Price Waterhouse to prove ... "that it would have reached the
same decision . .. in the absence" of the unlawful motive.1 4

1

III. 'A HOUSE BUILT UPON ITSELF'?

Justice White's concern about the logic of the plurality's reason-
ing seems well-founded. Justices O'Connor and Kennedy, as well as
Justice White, all disagreed with Justice Brennan's "semantic discus-
sions" which led to the plurality's ultimate conclusion regarding the
standard of causation under Title VII.142 In Justice O'Connor's view,
the "plurality . . . effectively reads the causation requirement out of
the statute . . . . ",14' Justice Kennedy argued that the plurality's at-
tempt to "reconcile its internal inconsistency on the causation issue
by describing the employer's [duty] as an 'affirmative defense' " was
"nothing more than a label, and one not found in the language or
legislative history of Title VII."'

By attempting to base his conclusion regarding the causal standard
entirely on the language and history of the Act, Justice Brennan
appears to have 'built a house upon itself' - a house that inevitably
will not stand. Is it plausible that such novel reasoning as that which
was used by the plurality in attempting to articulate a deeper under-
standing of the twenty-five year old Act was somehow overlooked by
the Court in the opinions of McDonnell Douglas and Burdine? Or is
it that, as stated by Justice O'Connor, "we clearly depart from that
framework today?" 45

1. A Closer Look

Only upon close chronological examination of the plurality's
method of analysis do the weaknesses in Justice Brennan's argument

141. Id. at __, 109 S. Ct. at 1795, 104 L. Ed. 2d at 293-94 (White, J., concurring)
(emphasis in original).

142. Id. at ,. . 109 S. Ct. at 1795, 1797, 1809, 104 L. Ed. 2d at 293, 296,
310-11 (White, J., concurring; O'Connor, J., concurring; Kennedy, J., dissenting).

143. Id. at , 109 S. Ct. at 1804, 104 L. Ed. 2d at 304 (O'Connor, J., concurring).
144. Id. at , 109 S. Ct. at 1809, 104 L. Ed. 2d at 310-11 (Kennedy, J., dissenting).
145. Id. at , 109 S. Ct. at 1801, 104 L. Ed. 2d at 300 (O'Connor, J., concurring).
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become apparent. The plurality first discussed the background of Title
VII.'1 This discussion was followed by a statement that the "balance
between employee rights and employer prerogatives turns out to be
decisive in the case before us."' 147 Justice Brennan then directed his
attention to the Act itself.'4s After briefly discussing Congress's intent' 49

and the tense of the operative verbs, 50 he concluded that "[w]hen
... an employer considers both gender and legitimate factors at the
time of making a decision, that decision was 'because of' sex.'9'
Further discussion of the historical background and context of Title
VII then preceded the plurality's ultimate conclusion that "once a
plaintiff in a Title VII case shows that gender. played a motivating
part in an employment decision, the defendant may avoid liability
only by proving that it would have made the same decision even if
it had not allowed gender to play such a role."'15 2 It is important to
note that at no point prior to Justice Brennan's holding did he
mention the Court's earlier opinions in Mt. Healthy or related cases. 53

Hence, the plurality's conclusion regarding the standard of causation
under the Act appears to have been based solely on Justice Brennan's
interpretation of the language and history of Title VII.'54

At that point, Justice Brennan acknowledged the apparent in-
consistency between the plurality's holding and that of the Court in
Burdine requiring the ultimate burden of persuading the trier of fact
that the defendant intentionally discriminated against the plaintiff to
remain at all times with the plaintiff.' Accordingly, Justice Brennan

146. Id. at , 109 S. Ct. at 1784-85, 104 L. Ed. 2d at 280-81.
147. Id. at , 109 S. Ct. at 1785, 104 L. Ed. 2d at 281. Justice Brennan discussed the

concerns of Title VII in preventing discrimination in the "selection, evaluation, or compensation
of employees" while at the same time not limiting the "qualities and characteristics that
employers may take into account in making employment decisions." Id. at -, 109 S. Ct.
at 1784, 104 L. Ed. 2d at 281 (emphasis in original).

148. Id. at -, 109 S. Ct. at 1785, 104 L. Ed. 2d at 281.
149. Id. at , 109 S. Ct. at 1785, 104 L. Ed. 2d at 281.
150. Id. at -, 109 S. Ct. at 1785, 104 L. Ed. 2d at 281-82. Justice Brennan found that

the present, active tense of the operative verbs "to fail or refuse" as used in the Act turns
one's "attention to the actual moment of the event in question" and the concern is whether
an impermissible criterion was "a factor in the employment decision at the moment it was
made." Id. (emphasis in original).

151. Id. at -, 109 S. Ct. at 1785, 104 L. Ed. 2d at 282.
152. Id. at , 109 S. Ct. at 1787-88, 104 L. Ed. 2d at 284.
153. See supra notes 56-80 and accompanying text.
154. See supra notes 146-52 and accompanying text.
155. See supra note 47 and accompanying text.
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stated, "Our holding casts no shadow on Burdine .... Moreover,
since we hold that the plaintiff retains the burden of persuasion on
the issue whether gender played a part in the employment decision,
the situation before us is not one of 'shifting burdens' that we
addressed in Burdine."'15 6 As support for this contention, Justice
Brennan cited NLRB v. Transportation Management Corp.' 7 It is
critical to note that in deciding Transportation Management, the
Court "heavily relied on and borrowed from" Mt. Healthy to set up
an allocation of the burden of proof which shifts the burden to the
employer to show an affirmative defense. 58 Thus, looking solely to
the history and language of Title VII is not enough, in and of itself,
to support the plurality's opinion. Absent consideration of the Court's
prior holding in Mt. Healthy, Justice Brennan's position cannot be
reconciled with Burdine.159

Furthermore, acknowledgment of influential factors other than
the mere intent of Title VII is necessary to justify the Court's
alteration of the Burdine framework. In this regard, it is widely
recognized that issues of causation frequently involve and mask
underlying policy considerations. 60 Indeed, one could argue that the
Court's decision in Mt. Healthy was nothing more than a response
to concern for policy. There, the Court recognized the hazards of a
rule that would have allowed employees to place themselves in better
positions as the result of the exercise of constitutionally protected
conduct.' 6' The Court responded by refusing to adopt a rule of
causation which focused solely on whether an impermissible criterion
was shown to play a "substantial" part in an employment decision. 62

Likewise, in Price Waterhouse, the Court was primarily concerned
with the potential ramifications of a rule that would impose liability
on an employer who permitted sexual stereotyping to play "an un-

156. 490 U.S. at , 109 S. Ct. at 1788, 104 L. Ed. 2d at 285.
157. 462 U.S. 393 (1983).
158. Id. at 403.
159. See supra notes 117-22 and accompanying text (regarding Justice Brennan's attempt at

reconciling the plurality's opinion with Burdine).
160. See generally Calabresi, Concerning Cause and the Law of Torts: An Essay for Harry

Kalven, Jr., 43 U. Cin. L. REv. 69, 105-06 (1975) (noting that in law, the term "cause" is
used in different guises to identify those pressure points that are most amenable to the social
goals sought to be attained).

161. See supra notes 62-72 and accompanying text.
162. See supra note 69 and accompanying text.
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defined role in blocking [a] plaintiff's admission to partnership,"1 63

even if it could be shown that the same decision would have been
reached regardless of such stereotyping.'6 Indeed, Justice Brennan
initiated his discussion by stating that the "balance between employee
rights and employer prerogatives turns out to be decisive in the case
before us.' 65 Why then was it necessary to invoke the "semantic"
discussion concerning the meaning intended by the language and
history of Title VII, when, as stated by Justice White in his concurring
opinion, "we need look only to the Court's opinion in Mt. Healthy?"'6

As Justice Kennedy put it in his dissenting opinion, "While the test
ultimately adopted by the plurality may not be consistent with the
terms of [Title VII], the same cannot be said of the plurality's
reasoning with respect to causation .... Attempts to evade tough
decisions by erecting novel theories of liability... are misguided.' ' 67

In sum, the evidentiary framework established by Justice Brennan
and the plurality cannot withstand scrutiny unless one recognizes, as
did Justice O'Connor, that "[tihe evidentiary rule the Court adopts
S.. should be viewed as a departure from the McDonnell Douglas

standard .. .justified in the circumstances presented by this and like
cases. " 6

F. A Victory for Employees?

The plurality's failure to openly adopt the Mt. Healthy rationale
may prove advantageous for future Title VII plaintiffs. Like the Court
in Mt. Healthy, the plurality in Price Waterhouse ultimately concluded
that, under the facts presented, the burden of persuasion should shift
to the employer after a plaintiff proves that an impermissible criterion
was a "motivating" factor in an employment decision. 69 However,
the rationale of the plurality, unlike that in Mt. Healthy, arguably
presents employees with the opportunity to shift the burden of per-
suasion to the employer upon a lesser showing. 70 The plurality

163. 618 F. Supp. at 1118.
164. Cf. supra notes 69-72 and accompanying text.
165. 490 U.S. at __ 109 S. Ct. at 1785, 104 L. Ed. 2d at 281.
166. Id. at -, 109 S. Ct. at 1795, 104 L. Ed. 2d at 293 (White, J., concurring).
167. Id. at , 109 S. Ct. at 1814, 104 L. Ed. 2d at 316 (Kennedy, J., dissenting).
168. Id. at -, 109 S. Ct. at 1796, 104 L. Ed. 2d at 295 (O'Connor, J., concurring).
169. See supra note 103 and accompanying text.
170. See infra notes 174-81 and accompanying text.
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interpreted Title VII to say that "[w]hen an employer considers both
gender and legitimate factors at the time of making a decision, that
decision was 'because of' sex."'' As pointed out by Justice O'Con-
nor's concurrence, such a conclusion appears to indicate that if an
employment decision is even "tainted" by the awareness of sex in
any way, the employer has violated the statute. 72 Consequently, if
the causation standard under Title VII can in fact be satisfied upon
a showing that an employer considered an impermissible factor, the
plaintiff making such a showing would be no less entitled to have
the burden of persuasion shift to the employer than would the plaintiff
who proves the employer was actually motivated by such a factor.
Therefore, in order to shift the burden of proof to the employer
future Title VII plaintiffs will argue that the plurality's holding should
be read to say that an employee is required to show only that an
impermissible criterion was a factor, rather than a motivating factor
in an employment decision. Admittedly, the plurality did hold that
once a plaintiff shows, as in Price Waterhouse, that an impermissible
factor "played a motivating part in an employment decision," the
burden of proof should shift to the employer. 73 However, given the
plurality's discussion of the meaning intended by the phrase "because
of,' 74 it does not logically follow that all Title VII plaintiffs must
show that an impermissible criterion played a "motivating part" in
an employment decision before the burden of proof will shift to the
employer. 7 Rather, to clarify this apparent ambiguity, the plurality's
opinion should be read to say that no more is required to be shown
than that an impermissible criterion was a-motivating factor. 7 6 Thus,
the plurality's failure to require a Title VII plaintiff to show, at a
minimum, that an impermissible factor played a motivating part in
an employment decision, will likely result in a shift of the balance to
favor employees in Title VII actions.

Thus, we are left with a plurality opinion which allows claimants
who allege an injury because an employer merely considered illegiti-
mate factors at the time of making an employment decision to shift

171. See supra notes 104-10 and accompanying text.
172. 490 U.S. at -, 109 S. Ct. at 1804, 104 L. Ed. 2d at 304 (O'Connor, J., concurring).
173. Id. at , 109 S. Ct. at 1795, 104 L. Ed. 2d at 293.
174. See supra note 108.
175. Cf. supra note 26.
176. Id.
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the burden to the employer to show that the same decision would
have been made regardless of the impermissible consideration.' 7" As
pointed out by Justice O'Connor, "[r]ace and gender always 'play a
role' in an employment decision in the benign sense that these are
human characteristics of which decisionmakers are aware and may
comment on in a perfectly neutral and nondiscriminatory fashion."'17

The imposition of liability based on such "neutral and nondiscrimi-
natory" factors will leave employers with no choice but to adopt
prophylactic measures such as quotas in order to avoid liability. The
Court has long found that rules leaving employers with no choice
"but to engage in a subjective quota system of employment selection
... [are] far from the intent of Title VII."L 7 9 In sum, Justice
Brennan's initial statement that the "balance between employee rights
and employer prerogatives turns out to be decisive in the case before
us"'180 appears to have been misguided.

CONCLUSION

The United States Supreme Court in Price Waterhouse v.
Hopkins'' directly addressed the causal requirements in a mixed-
motive Title VII disparate treatment action. Although there was no
majority opinion of the Court, six justices agreed that upon a showing
by the plaintiff that an impermissible criterion was a "motivating"
factor in an employment decision the burden should shift to the
employer to show that the same decision would have been made
regardless of such consideration. However, whether a Title VII plain-
tiff must show that such criterion was a "motivating" factor before
the burden of persuasion will shift to the employer remains unclear.
The full impact of Price Waterhouse will only be realized as time
and practice define the evidentiary burdens on the parties. For the
time being, the Court has altered the evidentiary framework of
McDonnell Douglas and Burdine in favor of employees in mixed-
motive cases.

Gregory L. Allen

177. See supra notes 173-77 and accompanying text.
178. 490 U.S. at , 109 S. Ct. at 1805, 104 L. Ed. 2d at 305 (O'Connor, J., concurring).
179. Albemarle Paper Co. v. Moody, 422 U.S. 405, 449 (1975).
180. See supra note 148.
181. 490 U.S. -, 109 S. Ct. 1775, 104 L. Ed. 2d 268 (1989).
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