
TEXAS FAMILY EXEMPTION LAWS

Commentary by Joseph W. McKnight*

Introductory Commentary

The following commentaries deal with laws under the Texas
Constitution and the Texas Property Code' which accord exemptions
of property from creditors' claims. These exemptions have been
granted principally for the protection of the family and, to a more
modest extent, for individuals. Such protections are therefore related
to familial status which is a fundamental concern of family law.

ARTICLE XVI, SECTIONS 50 AND 51 OF THE TEXAS
CONSTITUTION

§ 50. Homestead; protection from forced sale; mortgages, trust deeds
and liens

The homestead of a family, or of a single adult person, shall
be, and is hereby protected from forced sale, for the payment of all
debts except for the purchase money thereof, or a part of such
purchase money, the taxes due thereon, or for work and material
used in constructing improvements thereon, and in this last case only
when the work and material are contracted for in writing, with the
consent of both spouses, in the case of a family homestead, given
in the same manner as is required in making a sale and conveyance
of the homestead; nor may the owner or claimant of the property
claimed as homestead, if married, sell or abandon the homestead
without the consent of the other spouse, given in such manner as
may be prescribed by law. No mortgage, trust deed, or other lien

* Professor of Law, Southern Methodist University; B.A., 1947, University of Texas;
B.A., 1949, B.C.L., 1950, M.A., 1954, Oxford University; LL.M., 1959, Columbia University.

1. TEx. CoNsr. art. XVI, § 50 (1876, amended 1973), § 51 (1876, amended 1983); TEx.
PROP. CODiE ANN. §§ 41.001-42.004 (Vernon 1984 & Supp. 1990). The previous commentaries
on article XVI, § 51 of the Constitution and on the 1985 revisions to chapter 41 of the
Property Code appear in McKnight, Texas Family Code Symposium - Texas Homestead
Law, 17 Trx. TECH L. R-v. 1307 (1986).
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on the homestead shall ever be valid, except for the purchase money
therefor, or improvements made thereon, as hereinbefore provided,
whether such mortgage, or trust deed, or other lien, shall have been
created by the owner alone, or together with his or her spouse, in
case the owner is married. All pretended sales of the homestead
involving any condition of defeasance shall be void. This amendment
shall become effective upon its adoption.

§ 51. Amount of homestead; uses

The homestead, not in a town or city, shall consist of not more
than two hundred acres of land, which may be in one or more
parcels, with the improvements thereon; the homestead in a city,
town or village, shall consist of lot or lots amounting to not more
than one acre of land, together with any improvements on the land;
provided, that the same shall be used for the purposes of a home,
or as a place to exercise the calling or business of the homestead
claimant, whether a single adult person, or the head of a family;
provided also, that any temporary renting of the homestead shall not
change the character of the same, when no other homestead has been
acquired.

Commentary

"Homestead" not only denotes the family home but indicates a
particular protection that is accorded to it. From one American state
to another the most significant protection of the home is that which
is given against seizure by the owner's creditors for payment of debts.
The long history of homestead protection under the Texas Consti-
tution dates back to laws passed under the Republic.2

These two sections of the General Provisions of the 1876 Texas
Constitution provide the foundation for the protection of the home-

2. See McKnight, Protection of the Family Home from Seizure by Creditors: The Sources
and Evolution of a Legal Principle, 86 S.W. Hist. Q. 369 (1983); see also Williams v. Williams,
569 S.W.2d 867, 872-76 (rex. 1978) (Chadick, J., dissenting) (tracing homestead protection to
its origin in Spanish law). The court in In re Allen, 725 F.2d 290 (5th Cir. 1984), treated
article XVI, § 52 of the Texas Constitution as being derived from the same sources of sections
50 and 51. See id. at 291-93. The antecedents of § 52 (the "probate homestead") are, however,
somewhat different.
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stead from creditors. The captions of section 50 and 514 often
accompanying those sections are usually those supplied by the editors
of Vernon's Law Book Company and are not part of the text of the
Constitution. In 1973 both sections were amended to extend consti-
tutional homestead protection to single persons who were not surviv-
ing members of a protected family. Section 50 was also amended to
prevent effective abandonment of the homestead by only one spouse.
Section 51 was further amended in 1983.

Other provisions of the Constitution also deal with the home-
stead. Article XVI, section 52 provides that on the death of one or
both spouses the law of succession determines the ownership of the
property, but the property shall not be partitioned as long as the
surviving spouse chooses to occupy the property or a guardian of
minors is allowed occupancy by judicial order. Provisions relieving
the owners of a homestead from ad valorem taxes are provided in
article VIII, and because these provisions rely on the definition of a
homestead in article XVI, there is a continuing confusion between
those provisions that shield the claimant from the claims of creditors
and those of article VIII that protect the owner from the tax collector.
Because of the relationship of the provisions of the two articles of
the Constitution, the effect of an application for a homestead ex-
emption for ad valorem tax purposes is also a continuing source of
confusion. Unlike some other states, Texas does not require a formal
designation of a homestead in order to assert such a claim. Home-
stead use is a matter of fact, though in some limited circumstances
a claimant may bar his choice of one property over another by
representations made concerning which one is the homestead when
the facts of occupancy could cause either to have homestead char-
acter. But failure to assert a claim for tax exemption of a homestead
property or a claim to tax exemption of property not occupied as a
homestead is not in itself a bar to a particular homestead claim
established and maintained by occupancy. Such affidavits are merely
evidence that may be considered in determining a particular home-
stead claim.

Each of the amendments to sections 50 and 51 took effect
pursuant to the provisions of the Constitution and statutes then

3. "Homestead; protection from forced sale; mortgages, trust deeds and liens."
4. "Amount of homestead; uses."
5. TEX. CoNsr. art. XVI, § 52.
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defining the process of constitutional amendment when each amend-
ment was adopted. Both before and after its amendment in 1972,
article XVII, section 1 of the Constitution provided that an amend-
ment receiving a majority of votes cast should become a part of the
Constitution and that a proclamation of the amendment should be
made by the Governor. 6 While the proclamation of the Governor has
long been regarded as irrelevant to the effective date of an amend-
ment,7 the date of the canvass of the election has been treated as
the date the amendment goes into effect, 8 although some would argue
that the proclamation makes the amendment retroactive to the date
of the election. 9 Under the provision of the Election Code in effect
in 1970, the votes of the November 3 general election were canvassed
seventeen days after the election was held and the 1970 amendment
to section 51 therefore became effective on November 20, 1970.10
The 1973 amendment to both section 50 and section 51 was ratified
by the people on November 6, 1973 and became effective on Novem-
ber 23, 1973. In accordance with the Election Code as changed in
1981, the votes for the amendment on November 8, 1983 were
canvassed and the amendment became effective on November 29,
1983."1

CHAPTERS 41 AND 42 OF THE TEXAS PROBATE CODE

TITLE 5. EXEMPT PROPERTY AND LIENS

SUBTITLE A. PROPERTY EXEMPT FROM CREDITORS'
CLAIMS

6. Compare Tax. CoNsT. art. XVII, § 1 (1876) with TEx. CONST. art. XVII, § 1 (1876,
amended 1972).

7. Torres v. State, 161 Tex. Crim. 480, 482, 278 S.W.2d 853, 855 (1955); Op. Tex. Att'y
Gen. No. 0-6278 (1944); Op. Tex. Att'y Gen. No. 0-2841 (1940).

8. Wilson v. State, 15 Tex. Crim. 150, 153 (1883); Sewell v. State, 15 Tex. Crim. 56,
61 (1883); Texas Water & Gas Co. v. City of Cleburne, I Tex. Civ. App. 580, 588, 21 S.W.
393, 395 (1892, no writ); Schwartz v. Liberman & Co., 2 Willson 220, 221 (Tex. Ct. App.
1884); Op. Tex. Att'y Gen. No. 0-6278 (1944); Op. Tex. Att'y Gen. No. 0-2841 (1940).

9. See Christian v. Howeth, 522 S.W.2d 700, 702 (Tex. Civ. App. - Fort Worth 1975,
writ ref'd n.r.e.).

10. See Act of June 10, 1963, ch. 442, § 13, 1963 Tex. Gen. Laws 1138, 1142, repealed
by Act of May 28, 1981, ch. 219, § 1, 1981 Tex. Gen. Laws 536, 536.

11. See Act of May 28, 1981, ch. 219, § 1, 1981 Tex. Gen. Laws 536, 536, repealed by
Act of June 7, 1985, ch. 310, § 1, 1985 Tex. Gen. Laws 2494, 2494.
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CHAPTER 41. INTERESTS IN LAND

Introductory Commentary

The Texas Constitution of 1876 allowed the legislature to define
the rural homestead as broadly as two hundred acres and to provide
an urban homestead of a value up to five thousand dollars for a lot
or lots at the time of homestead designation, without improvement,
which might be used for both residential and business purposes.
Thereafter the legislature has always defined the homestead in terms
of the maximum amount allowed by the Constitution except under
the act of 1973 when the legislature allowed only one hundred acres
as the rural homestead of a single adult.' 2

During the late nineteenth and early twentieth centuries a defi-
nition of the urban homestead in terms of land value of five thousand
dollars, without improvement, was sufficiently broad to cover a
residential and a business lot in most, if not all, communities, and
all improvements were also exempt. After the 1950s, however, fewer
and fewer urban residential lots were available for five thousand
dollars or less. Hence, in 1970 the Constitution was amended to
increase the exempt land value of the urban homestead to ten
thousand dollars. 13 Within a decade, price inflation had again over-
taken this increased limit. It therefore seemed wise to redefine the
urban homestead in terms of either value or area, at the claimant's
choice, or to define it in terms of area alone. The new constitutional
definition, which was ultimately proposed and adopted at the general
election of 1983, defined the maximum urban homestead as an acre
of land.' 4

At the 1983 session of the legislature at which the constitutional
amendment was proposed, the current homestead statute was amended
in advance to redefine the urban homestead in terms of the legislative
maximum when the proposed constitutional provision would be ef-
fective.!5 At the same legislative session the real property exemption
statutes were codified as chapter 41 of the Property Code.' 6 This
action was a nonsubstantive revision of prior law in accordance with

12. Act of June 15, 1973, ch. 588, § 1, 1973 Tex. Gen. Laws 1627, 1628.
13. TEX. CoNsT. art. XVI, § 51 (1876, amended 1970).
14. TEX. CoNsT. art. XVi, § 51 (1876, amended 1983).
15. Act of June 19, 1983, ch. 976, § 1, 1983 Tex. Gen. Laws 5309, 5309-10.
16. Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3517-22.
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the statutory revision program of 1963.17 The prospective provision
added in 1983 was not included in the codification; therefore, section
41.002 of the new code had to be amended during the special
legislative session of 1984 to conform it to the constitutional amend-
ment passed in November, 1983.18 Because of the need to modernize
and clarify certain aspects of the process of designation when the
urban homestead is part of a larger tract, as well as a need to clarify
other provisions, title 41 was recodified with substantive revisions at
the regular legislative session of 1985.' 9 The 1985 amendments re-
stored much of the pre-1983 law which had been garbled due to
misunderstanding of existing law with respect to homestead desig-
nation in relation to the process of execution.

Since the amendment of 1983, all homestead property is defined
in terms of area. In interpreting the new definition of urban home-
stead, the courts have looked to earlier cases on the rural homestead
which, since 1875, has been defined exclusively in terms of area.

SUBCHAPTER A. EXEMPTIONS IN LAND DEFINED

§ 41.001. Interests in Land Exempt from Seizure

(a) A homestead and one or more lots used for a place of burial
of the dead are exempt from seizure for the claims of creditors
except for encumbrances properly fixed on homestead property.

(b) Encumbrances may be properly fixed on homestead property
for:

(1) purchase money;
(2) taxes on the property; or
(3) work and material used in constructing improvements

on the property if contracted for in writing before the material is
furnished or the labor is performed and in a manner required for
the conveyance of a homestead, with joinder of both spouses if the
homestead claimant is married.

17. Id. at 3475. While the nonsubstantive recodification of 1983 put the subject into a
coherent framework and restated it in a simpler and more orderly form, it also enhanced the
flaws in the system of designating a homestead that is part of a larger tract, thereby making
the flaws much more apparent.

18. Act of July 12, 1984, ch. 18, § 2, 1984 Tex. Gen. Laws 94, 95 (2d Called Sess.).
19. Act of June 15, 1985, ch. 840, § 1, 1985 Tex. Gen. Laws 2906, 2906-07.
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(c) The homestead claimant's proceeds of a sale of a homestead
are not subject to seizure for a creditor's claim for six months after
the date of sale.

Commentary

This section is a recodification of article 3833 as enacted in
197320 and reenacted in 1983 as Property Code section 41 .001.21

This section defines the types of interest in land exempt from
seizure for creditors' claims and the types of encumbrances that may
be put on homestead property. The language of subsection (a)
referring to burial places was modernized in 1985. Though no specific
provision is made with respect to encumbrances on burial places,
property in actual use as a place of burial is not subject to judicial
seizure.22

The homestead may be mortgaged as security for its cost and
for subsequent improvement, and liens may be fixed on the home-
stead for unpaid state ad valorem taxes on the property" and for
federal taxes.2 But if the fact of homestead use is adequately proved,
mortgage of homestead property for other purposes is constitutionally
void.2- It should be noted, however, that in a suit for divorce or
annulment a lien may be placed upon a community homestead in
order to secure the payment of a money judgment awarded to the
other spouse for his or her homestead interest26 or on a community
or separate property homestead to secure an award of reimbursement

20. Act of June 15, 1973, ch. 588, § 1, 1973 Tex. Gen. Laws 1627, 1627-28; see McKnight,
Modernization of Texas Debtor-Exemption Statutes Short of Constitutional Reform, 35 TEx.
B.J. 1137, 1137-41 (1972) (discussing the 1973 plan of statutory revision).

21. Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3518 (codified as
TEx. PROP. CODE AmN. § 41.001 (Vernon 1984)).

22. Peterson v. Stolz, 269 S.W. 113, 115-16 (Tex. Civ. App. - Beaumont 1925, writ
ref'd).

23. TEx. CoNsr. art. XVI, § 50 (1876, amended 1973).
24. See Rodgers v. United States, 461 U.S. 677, 680 (1983).
25. See Miller v. Menke, 56 Tex. 539, 549-51 (1881); Bouldin v. Woolsey, 525 S.W.2d

276, 279-80 (Tex. Civ. App. - Waco 1975, no writ). For a recent discussion of the subject,
see TEXAS REsEARcH LEAUmE, The Texas Homestead Law: Intrusive Anachronism or Venerable
Safeguard, 11 ANAi.ysis 1 (no. 4, Apr. 1990).

26. See Wierzchula v. Wierzchula, 623 S.W.2d 730, 732 (Tex. Civ. App. - Houston list
Dist.) 1981, no writ); Davis v. Davis, 108 S.W.2d 681, 687-88 (Tex. Civ. App. - Fort Worth
1937, no writ).
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for benefits received by the homestead property.27 Such liens are
permissible because they are, fundamentally, liens for purchase money,
improvement, or payment of taxes on the property.

Following subsection (b)(3), building contractors should perfect
building, improvement, and repair contracts before any work is done
or materials are supplied. The provision concerning encumbrances
for work and materials conforms to those of section 53.059 of the
Property Code, as construed by the Texas Supreme Court in Kepley
v. Zachry,8 explicitly requiring that the contract be entered into
before the project begins.29

Subsection (c) restates prior law more accurately and completely
than did Property Code section 41.002(b) of the 1983 version of the
code.30 The 1983 codification seemed to refer to "voluntary sales"
only and might have been construed to give the lien creditor an
interest in the proceeds. Both of these implications were out of
harmony with existing law which held that proceeds from all home-
stead sales are protected. 31 But only the homestead claimant's interest
in the proceeds is protected from seizure. 32 While subsection (c) states
that the proceeds are protected for six months after the date of sale,
the running of time may be tolled by delays encountered in receiving
funds. 33

§ 41.002. Definition of Homestead

(a) If used for the purposes of an urban home or as a place to
exercise a calling or business in the same urban area, the homestead
of a family or a single, adult person, not otherwise entitled to a
homestead, shall consist of not more than one acre of land which
may be in one or more lots, together with any improvements thereon.

27. Eggemeyer v. Eggemeyer, 623 S.W.2d 462, 466 (Tex. App. - Waco 1981, writ
dism'd).

28. 131 Tex. 554, 116 S.W.2d 699 (1938).
29. Id. at 700-01.
30. Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3518.
31. Delaney v. Delaney, 562 S.W.2d 494, 495-97 (Tex. Civ. App. - Houston [14th Dist.]

1978, writ dism'd).
32. Alvord Nat'l Bank v. Ferguson, 59 Tex. Civ. App. 113, 118, 126 S.W. 622, 625

(1910, no writ).
33. Braden v. New Ulm State Bank, 618 S.W.2d 780, 782 (Tex. Civ. App. - Houston

[1st Dist.] 1981, writ ref'd n.r.e.).
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(b) If used for the purposes of a rural home, the homestead
shall consist of:

(1) for a family, not more than 200 acres, which may be
in one or more parcels, with the improvements thereon; or

(2) for a single, adult person, not otherwise entitled to a
homestead, not more than 100 acres, which may be in one or more
parcels, with the improvements thereon.

(c) A homestead is considered to be rural if, at the time that
the designation is made, the property is not served by municipal
utilities and fire and police protection.

(d) The definition of a homestead as provided in this section
applies to all homesteads in this state whenever created.

Commentary

This section is a recodification of article 3833 as enacted in
1973, 34 codified in 1983 as Property Code section 41.002, 35 and revised
in 1984 to conform to the constitutional amendment of 1983.36

Prior to the 1973 amendment to the Texas Constitution, the
homestead exemption protected the home of a family consisting of
a married couple with or without children, a single adult acting as
head of a family, and surviving family constituents. 37 The 1973
amendment extended constitutional protection of the home to "a
single, adult person. ' 38 Therefore, two types of homestead now exist:
the family homestead and the homestead of the single adult. The
family homestead, however, may be occupied by a single adult when
that adult person is the sole survivor of a family. For the urban
homestead, the definitions of the two types of homestead are the
same. In the case of the rural homestead, however, the single adult
as surviving constituent of a family or as head of a family is entitled
to two hundred acres; whereas the single adult who acquires a rural
homestead for himself or herself and not for a family is entitled to
only one hundred acres.

One other significant change was effected by the 1973 amend-
ment to section 50 of the Constitution. In 1889 the Texas Supreme

34. Act of June 15, 1973, ch. 588, § 1, 1973 Tex. Gen. Laws 1627, 1627-28.
35. Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3517-18.
36. Act of July 12, 1984, ch. 18, § 2, 1984 Tex. Gen. Laws 94, 95.
37. See Williams v. Williams, 569 S.W.2d 867, 869 (Tex. 1978).
38. TEx. CoNsT. art. XVi, § 50 (1876, amended 1973).
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Court held that an adult family constituent (in that instance a
widower) was not precluded from mortgaging the homestead for
purposes other than those mentioned in the Constitution.39 But with
the 1973 amendment of section 50 whereby the family homestead
and single-adult homestead are treated alike, it would seem that the
homestead claimant is precluded from fastening a valid lien on either
type of homestead, except for the purposes constitutionally pre-
scribed, even if the single claimant occupies a family homestead.

The 1983 amendment to article 3833 clarified the term "single,
adult person" by referring to a "single, adult person, not a constit-
uent of a family." 4 The reference in subsection (a) of section 41.002
to a "single, adult person not otherwise entitled to a homestead"
better conveys the object of the legislature than the prior ambiguous
reference to one who is not a member of a family. 4'

The definitions of the urban homestead in subsections (a) and
(b) are phrased in the constitutional terms of "in a city, town or
village." 42 The prior statutory provision that a rural homestead is
"not in a town or city" was eliminated in 1985 as superfluous. The
new provision also places the definition of the urban homestead
before the definition of the rural homestead for purpose of easy
reference, because the definition of the urban homestead is more
commonly disputed.

The definition of the urban homestead in subsection (a) also
codifies the existing definition more accurately than did the prior
provision by stating explicitly that the business homestead must be
in the same urban area as the residential homestead. 43 The one-acre
extent of the urban residential homestead may invite argument that
it is possible for an owner to claim two places as an urban residence,
even though older opinions state that only a single place of residence
can be claimed." Such a claim might be asserted in favor of a

39. Lacy v. Rollins, 74 Tex. 566, 569-70, 12 S.W. 314, 316 (1889).
40. Act of June 19, 1983, ch. 976, § 1, 1983 Tex. Gen. Laws 5309.
41. See McKnight, Family Law - Annual Survey of Texas Law, 28 Sw. L.J. 66, 84-85

(1974).
42. TEx. CoNsr. art. XVI, § 51 (1876, amended 1983).
43. See Vistron Corp. v. Winstead, 521 S.W.2d 754, 755 (Tex. Civ. App. - Eastland

1975, no writ); Purdy v. Grove, 35 S.W.2d 1078, 1081 (Tex. Civ. App. - Eastland 1931,
writ ref'd).

44. See Archibald v. Jacobs, 69 Tex. 248, 251-52, 6 S.W. 177, 179 (1887); Purdy v.
Grove, 35 S.W.2d 1078, 1081 (Tex. Civ. App. - Eastland 1931, writ rel'd).
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downtown urban home used as a dwelling place during the working
days of the week and a lake house in the same urban area used on
weekends. A claim of two such homes rather than one should be
rejected as contrary to all authority.

In 1989 a new subsection (c) was added to the section and the
following subsection was redesignated as (d).45 Under prior law the
determination of whether a homestead location is rural or urban is
a matter to be discerned from all the surrounding circumstances. 6

The fact that a property was within the corporate limits of a town
does not preclude a factual conclusion that the property is rural.47

On the other hand, a location outside the corporate limits of a town
may nonetheless be characterized as urban if the area is a built-up
extension of the town s.4  The actual condition of the property as a
consequence of the extent or urban sprawl is determinative. On the
other hand, an area that may previously have been considered urban
may revert to a rural condition by desertion and inactivity. 9 Although
an effort was made in the proposed constitution of 1974 to provide
that a homestead could not lose its rural character over the objection
of the homestead claimant, that proposal was not adopted. 50 The
1989 addition of subsection (c) assures the maintenance of the rural
character of a homestead established on the edge of an incorporated
town before the extension of urban services to the property.

The transformation of a rural homestead location to an urban
setting nevertheless presents a continuing problem. When the density
of population converts a countryside into a village or an extension
of a town, the change occurs.5 At what moment the change occurs
is a question of fact. At that point in time, the previously rural
homestead becomes urban and the extent of the homestead is radically
reduced.

5 2

45. Act of June 14, 1989, ch. 391, § 2, 1989 Tex. Gen. Laws 1517, 1519.
46. Lauchheimer & Sons v. Saunders, 97 Tex. 137, 140, 76 S.W. 750, 751 (1903).
47. Jones v. First Nat'l Bank of McAllen, 259 S.W. 157, 159 (Tex. Comm'n App. 1924,

judgm't approved).
48. Commerce Farm Credit Co. v. Sales, 288 S.W. 802, 804 (Tex. Comm'n App. 1926,

judgm't adopted); Vistron Corp. v. Winstead, 521 S.W.2d 754, 755 (Tex. Civ. App. -
Eastland 1975, no writ).

49. See In re Lee, 570 F.2d 1301, 1302 (5th Cir. 1978).
50. See Draft Tax. CONST. art. X, § 12(a) (1974).
51. Lauchheimer & Sons v. Saunders, 97 Tex. 137, 141, 76 S.W. 750, 751-52 (1903).
52. Id.
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Subsection (d) restates the provision of the 1983 constitutional
amendment to the same effect. "This amendment applies to all
homesteads in this state, including homesteads acquired before the
adoption of this amendment. ' 53 The validity of an expanded home-
stead claim by virtue of this provision with respect to debts incurred
by the homestead claimant prior to the effective date of the consti-
tutional amendment of 1983 is not a function of state law alone but
also turns on the effect of the contract clause of the United States
Constitution: "[Nio state shall . . . pass any ... Law impairing the
Obligation of Contracts."54 Older decisions of the United States
Supreme Court make the redefinition of state exemptions ineffective
with respect to debts contracted prior to their enactment."5 But in a
1934 decision, the United States Supreme Court upheld a Minnesota
statute which, in a time of severe economical crisis, established a
moratorium on payment of certain secured debts and thus allowed
the state police-power to prevail over the contract clause.5 6 The Fifth
Circuit Court of Appeals and several bankruptcy courts have relied
on this later authority to give retroactive effect to the constitutional
amendment and subsection (d) with respect to preamendment debts. 57

However, the economic situation of 1983 that produced the consti-
tutional amendment was certainly not an economic crisis that justified
giving precedence of the state police power over the "contract clause"
of the national constitution. In fact, the purpose of the constitutional
provisions that subsection (d) codifies was merely to prevent any
interruption of existing urban homestead claims in spite of changes
in the basic definition. Some claims would be diminished and others
would be expanded when the amendment became effective, but the
homestead right was not to be interrupted.

Pursuant to the same basic principle governing change in state
law, the constitutional amendment of 1970 which raised the allowed

53. Tex. H.R.J. Res. 105, 68th Leg., § 2, 1983 Tex. Gen. Laws 6724.
54. U.S. CoNsT. art. I, § 10, cl. 1.
55. Edwards v. Kearzey, 96 U.S. 595, 607 (1877); Gunn v. Barry, 82 U.S. (15 Wall.) 610,

622-24 (1872).
56. Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 434-35 (1934).
57. In re Niland, 825 F.2d 801, 807-08 n.2 (5th Cir. 1987); In re Starns, 52 Bankr. 405,

413 (Bankr. S.D. Tex., 1985) (Randall, Circuit Judge, sitting by designation); In re Barnhart,
47 Bankr. 277, 283 (Bankr. N.D. Tex. 1985); see also McKnight, Family Law: Husband &
Wife, Annual Survey of Texas Law, 42 Sw. L.J. 1, 29-31 (1988) (discussing In re Niland).
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maximum value of the urban homestead lot from $5,000 to $10,000
at the time of homestead designation did not purport to have a
retroactive effect. In Dallas Power & Light Co. v. Loomis, 8

however, the court treated the amendment as retroactive, 9 although
it is implicit in the Texas Supreme Court's handling of the writ of
error in Hoffman v. Love60 that the 1970 amendment was not to
be interpreted that way. Because the pre-1983 constitutional defi-
nitions of the urban homestead were in terms of a monetary amount
"at the time of designation," the interpretation in Hoffman is
clearly correct.

§ 41.003. Temporary Renting of a Homestead

Temporary renting of a homestead does not change its home-
stead character if the homestead claimant has not acquired another
homestead.

Commentary

This section restates the provision of section 51 of the 1876
Texas Constitution as originally promulgated and as it has contin-
ued to provide. 6'

§ 41.004. Abandonment of a Homestead

If a homestead claimant is married, a homestead cannot be
abandoned without the consent of the claimant's spouse.

58. 672 S.W.2d 309 (Tex. App. - Dallas 1984, writ ref'd n.r.e.).
59. Id. at 310-11; see also McKnight, Family Law: Husband and fWi(fe, Annual Survey

of Texas Law, 39 Sw. L.J. 1, 21 (1985) (for a dicsussion of the retroactive effect of the 1970
constitutional amendment).

60. 494 S.W.2d 591 (Tex. Civ. App. - Dallas), writ refd n.r.e. per curiam, 499 S.W.2d
295 (Tex. 1973).

61. See TEx. CoNsr. art. XVI, § 51 (1876, amended 1983) ("any temporary renting of
the homestead shall not change the character of the same, when no other homestead has been
acquired").
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Commentary

This section reflects the provisions added to section 50 of the
Texas Constitution in 197362 and is consistent with several prea-
mendment authorities.63

§ 41.005. Voluntary Designation of Homestead

(a) If a rural homestead of a family is part of one or more
parcels containing a total of more than 200 acres, the head of the
family and, if married, that person's spouse may voluntarily designate
not more than 200 acres of the property as the homestead. If a rural
homestead of a single adult person, not otherwise entitled to a
homestead, is part of one or more parcels containing a total of more
than 100 acres, the person may voluntarily designate not more than
100 acres of the property as the homestead.

(b) If an urban homestead of a family, or an urban homestead of
a single adult person not otherwise entitled to a homestead, is part of
one or more lots containing a total of more than one acre, the head
of the family and, if married, that person's spouse or the single adult
person, as applicable, may voluntarily designate not more than one acre
of the property as the homestead.

(c) To designate property as a homestead, a person or persons, as
applicable, must make the designation in an instrument that is signed
and acknowledged or proved in the manner required for the recording
of other instruments. The person or persons must file the designation
with the county clerk of the county in which all or part of the property
is located. The clerk shall record the designation in the county deed
records. The designation must contain:

(1) a description sufficient to identify the property designated;
(2) a statement by the person or persons who executed the

instrument that the property is designated as the homestead of the
person's family or as the homestead of a single adult person not
otherwise entitled to a homestead;

62. See TEx. CONST. art. XVI, § 50 (1876, amended 1973); Tex. H.R.J. Res. 7, 63rd
Leg., 1973 Tex. Gen. Laws 2478, 2478-79.

63. See Julian v. Andrews, 491 S.W.2d 721, 726-27 (Tex. Civ. App. - Fort Worth 1973,
writ ref'd n.r.e.); Prince v. North State Bank of Amarillo, 484 S.W.2d 405, 412 (Tex. Civ.
App. - Amarillo 1972, writ ref'd n.r.e.).
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(3) the name of the original grantee of the property; and
(4) for a rural homestead, the number of acres designated

and, if there is more than one survey, the number of acres in each.
(d) A person or persons, as applicable, may change the boundaries

of a homestead designated under this section by executing and recording
an instrument in the manner required for a voluntary designation. A
change under this subsection does not impair rights acquired by a party
before the change.

(e) If a person or persons, as applicable, have not made a voluntary
designation of a homestead under this section as of the time a writ of
execution is issued against the person, any designation of the person's
or persons' homestead must be made in accordance with Subchapter
B.

(f) An instrument that made a voluntary designation of a homestead
in accordance with prior law and that is on file with the county clerk
on September 1, 1987, is considered a voluntary designation of a
homestead under this section.

Commentary

In 1985, at the recommendation of the drafters of the revision of
chapter 41, the legislature repealed section 41.022. 4 It was the view of
the drafters of the 1985 act that declarations of homestead claims meant
for the assurance of prospective mortgagees of nonhomestead property
are best handled by agreement. In 1987, however, lenders achieved
restoration of the formal process of designation, by which the lender
is assured that a portion of a tract is not claimed as a homestead and
is, therefore, the proper subject of a mortgage. Although a mortgage
once properly secured is not affected, the claimant may at some future
time vary the homestead use of his tract or change his homestead
entirely. But to restrict his ability to do so except by a recorded
instrument is probably unconstitutional. The requirement in subsection
(c)(3) for including the name of the original grantee from the sovereign
in the designation seems an undue insistence on historical research that
serves little, if any, useful purpose.

§ 41.006. Certain Sales of Homestead
(a) Except as provided by Subsection (c), any sale or purported

sale in whole or in part of a homestead at a fixed purchase price that

64. Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3519.

1990] 1135



TEXAS TECH LAW REVIEW

is less than the appraised fair market value of the property at the time
of the sale or purported sale, and in connection with which the buyer
of the property executes a lease of the property to the seller at lease
payments that exceed the fair rental value of the property, is considered
to be a loan with all payments made from the seller to the buyer in
excess of the sales price considered to be interest subject to Title 79,
Revised Statutes (Article 5069-1.01 et seq., Vernon's Texas Civil Sta-
tutes).

(b) The taking of any deed in connection with a transaction
described by this section is a deceptive trade practice under Subchapter
E, Chapter 17, Business & Commerce Code, and the deed is void and
no lien attaches to the homestead property as a result of the purported
sale.

(c) This section does not apply to the sale of a family homestead
to a parent, stepparent, grandparent, child, stepchild, brother, half
brother, sister, half sister, or grandchild of an adult member of the
family.

Commentary

This section was enacted in 1987. 61 The object of subsections (a)
and (b) is to condemn a practice developed by some lenders who,
purporting to take a mortgage of homestead property, took a deed of
conveyance subject to a lease to the homestead claimant. The entire
transaction was designed as a means of circumventing the provisions of
section 50 of the Texas Constitution which invalidates mortgages for
purposes other than those specified therein. The object of such trans-
actions is to allow the owner to enjoy the loan value of his equity in
a homestead to which access is forbidden by section 50, except for the
purposes there specified.66 Subsection (c) effectively protects transactions
between family members from the sanction of subsection (b), but such
transactions may nonetheless be constitutionally invalid under section
50 as "pretended sales."

§ 41.007. Home Improvement Contract

(a) A contract described by Section 41.001(b)(3) must contain the
following warning conspicuously printed, stamped, or typed in a size

65. Act of June 19, 1987, ch. 1130, § 1, 1987 Tex. Gen. Laws 3864.
66. See J. McKNiGHnT & W. REPPY, TEXAS MATIMONUL PROPERTY LAW 234-35 (1983).
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equal to at least 10-point bold type or computer equivalent, next to the
owner's signature line on each instrument creating an encumbrance on
homestead property:

"IMPORTANT NOTICE: You and your contractor are responsible
for meeting the terms and conditions of this contract. If you sign this
contract and you fail to meet the terms and conditions of this contract,
you may lose your legal ownership rights in your home. KNOW YOUR
RIGHTS AND DUTIES UNDER THE LAW."

(b) A violation of Subsection (a) of this section is a false, mislead-
ing, or deceptive act or practice within the meaning of Section 17.46,
Business & Commerce Code, and is actionable in a public or private
suit brought under the provisions of the Deceptive Trade Practices-
Consumer Protection Act (Subchapter E, Chapter 17, Business & Com-
merce Code).

Commentary

Enacted as section 41.005 in 198767 and renumbered as section
41.007 in 1989, this section is meant to warn and protect homeowners
from the misleading salesmanship of home improvement vendors.

SUBCHAPTER B. DESIGNATION OF A HOMESTEAD IN AID

OF ENFORCEMENT OF A JUDGMENT DEBT

Introductory Commentary

The 1983 restatement of the process of designating homesteads in
aid of judgment enforcement was evidently made in some haste, and
its form was misleading." The subject matter was originally enacted in
1873, and its purpose has always been to provide for a mode of
designation of a homestead which is part of a larger tract in aid of an
execution on a judgment debt.69 Language in the 1983 version errone-
ously suggested that designation might be for some wider purposes and
possibly that formal designation as such was required;70 however, formal
designation for the purpose of claiming a Texas homestead had never

67. Act of May 19, 1987, ch. 116, § 1, 1987 Tex. Gen. Laws 272.
68. See Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3518-22.
69. Law of May 7, 1873, 1873 Tex. Gen. Laws 64, 64-66, 7 H. GAtMUL, LAWS OF TEXAS

516, 516-19 (1898).
70. See Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3518-19.
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been required. 7' The sense of the pre-1983 law is restored by this
subchapter. The radical shift in law which might have been inferred
from the 1983 restatement would have caused serious difficulties in
claiming a homestead in many circumstances.

Under the old statutes, designation proceeded through the sheriff.
The somewhat altered process provides designation through the court.
The repealed 1983 version also involved designation on the public record
which would have had the effect of giving constructive notice to third
persons and would have required a new formality joined in by both
spouses when the homestead is changed.T

§ 41.021. Notice to Designate

If an execution is issued against a holder of an interest in land
of which a homestead may be a part and the judgment debtor has
not made a voluntary designation of a homestead under Section 41.005,
the judgment creditor may give the judgment debtor notice to designate
the homestead as defined in Section 41.002. The notice shall state that
if the judgment debtor fails to designate the homestead within the
time allowed by Section 41.022, the court will appoint a commissioner
to make the designation at the expense of the judgment debtor.

Commentary

The form of notice is designed to encourage the homestead
claimant to make the designation in a way that will be easiest and
cheapest for all concerned. The notice is required to inform the
judgment debtor of the consequences of his failure to designate the
homestead within twenty days so that he can anticipate the expense
that may result from his failure to act.

The reference to a prior voluntary designation under section 41.005
was added along with the provision of section 41.005 in 1987.

§ 41.022. Designation by Homestead Claimant

At any time before 10 a.m. on the Monday next after the
expiration of 20 days after the date of service of the notice to designate,

71. See, e.g., Coates v. Caldwell, 71 Tex. 19, 21, 8 S.W. 923, 924 (1888); Blake v. Fuller,
184 S.W.2d 148, 150-51 (Tex. Civ. App. - Dallas 1944, no writ).

72. Act of June 19, 1983, ch. 576, § 1, 1983 Tex. Gen. Laws 3475, 3518-22.
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the judgment debtor may designate the homestead as defined in Section
41.002 by filing a written designation, signed by the judgment debtor,
with the justice or clerk of the court from which the writ of execution
was issued, together with a plat of the area designated.

Commentary

Designation by the homestead claimant and the time allowed for
compliance with the notice are consistent with the time allowed for
answering a petition as stated in Texas Rules of Civil Procedure.73

§ 41.023. Designation by Commissioner

(a) If a judgment debtor who has not made a voluntary desig-
nation of a homestead under Section 41.005 does not designate a
homestead as provided in Section 41.022, on motion of the judgment
creditor, filed within 90 days after the issuance of the writ of execution,
the court from which the writ of execution issued shall appoint a
commissioner to designate the judgment debtor's homestead. The court
may appoint a surveyor and others as may be necessary to assist the
commissioner. The commissioner shal file his designation of the
judgment debtor's homestead in a written report, together with a plat
of the area designated, with the justice or clerk of the court not more
than 60 days after the order of appointment is signed or within such
time as the court may allow.

(b) Within 10 days after the commissioner's report is filed, the
judgment debtor or the judgment creditor may request a hearing on
the issue of whether the report should be confirmed, rejected, or
modified as may be deemed appropriate in the particular circumstances
of the case. The commissioner's report may be contradicted by evidence
from either party, when exceptions to it or any item thereof have
been filed before the hearing, but not otherwise. After the hearing,
or if there is no hearing requested, the court shall designate the
homestead as deemed appropriate and order sale of the excess.

(c) The commissioner, a surveyor, and others appointed to assist
the commissioner are entitled to such fees and expenses as are deemed
reasonable by the court. The court shall tax these fees and expenses

73. TEX. R. Cv. P. 101.
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against the judgment debtor as part of the costs of execution.

Commentary

Subsection (a) describes the means by which the judgment creditor
may secure the appointment of a commissioner and others who may
be necessary to assist him to make a designation of the homestead if
the homestead claimant fails to make the designation as provided in
sections 41.005, 41.021, and 41.022. This provision differs from the
law prior to 1985 in that the court appoints only one commissioner. 74

The old process, requiring the appointment of three commissioners
for the designation of a homestead, was unnecessarily expensive.

Subsection (b) provides for a hearing on the commissioner's
written report at the request of either party. The evidentiary provision
in the second sentence is adapted from Texas Rule of Civil Procedure
1721- so that evidence contradictory to the commissioner's report may
be introduced only after exceptions have been filed with the court
before trial.

Subsection (c) provides for compensation of those appointed by
the court in making the designation.

§ 41.024. Sale of Excess

An officer holding an execution sale of property of a judgment
debtor whose homestead has been designated under this chapter may
sell the excess of the judgment debtor's interest in land not included
in the homestead.

Commentary

This section provides for an execution sale of the nonhomestead
portion of the judgment debtor's interest in land after the court has
designated the homestead and ordered sale of the excess pursuant to
the third sentence of section 41.023(b).

A 1987 amendment broadened the reference of the section to the

74. See Act of June 19, 1983, ch . 576, § 1, 1983 Tex. Gen. Laws 3475, 3520.
75. TEx. R. Crv. p. 172.
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entire chapter rather than merely subchapter B. 76

CHAPTER 42. PERSONAL PROPERTY

Introductory Commentary

Unlike the provisions providing for the homestead exemption,
article XVI, section 49 of the Texas Constitution provides no substan-
tive protection from seizure by creditors for a debtor's personal
property. Section 49 merely directs the legislature to enact laws for
the protection of such property.Y Such laws, however, had become a
fixture of Texas law in 1839, almost forty years before the Constitution
was drafted. 78 The model of the present statutes was enacted in 1870.79

The provisions of the Revised Statutes of 187910 and subsequent
revisions carried these provisions forward. In 1935 the personal prop-
erty exemptions were significantly amplified, particularly to benefit
rural debtors.8' On the recommendation of the Bankruptcy and Re-
organization Committee of the Corporate, Business and Banking Sec-
tion of the State Bar of Texas the personal property exemption laws
were significantly reformed in 1973 along familiar lines of a detailed
catalogue of types of personal propefty which might be claimed. s But
there were also significant innovations. First, an aggregate monetary
limitation, or value-cap, was put on the amount of personal property
claimable as exempt: $30,000 for a family and $15,000 for a single
adult. Although the earliest personal property exemption laws had
provided value limitations, there had been none since the enactment
of the Revised Statutes of 1879. Second, the idea was imported from

76. Act of June 30, 1987, ch. 727, § 4, 1987 Tex. Gen. Laws 2611, 2612-13.
77. TEX. CoNsT. art. XVI, § 49.
78. Act of Jan. 26, 1839, § 1, 1839 Republic of Texas Laws, 3d Congress, Reg. Session

1, 2 H. GAMMEL, LAWS OF TEXAS 125 (1898); Law of Feb. 13, 1858, ch. 139, § 1, 1858 Tex.
Gen. Laws 210, 4 H. GAmwL, LAWS OF TEXAS 1082 (1898).

79. Act of Aug. 15, 1870, ch. 76, § 2, 1870 Tex. Gen. Laws 127, 6 H. GAmnam., LAws

oF TEXAS 301 (1898).
80. Tex. Civ. Stat. arts. 2335, 2338, 2342 (1879), repealed by Act of July 19, 1983, ch.

576, § 1, 1983 Tex. Gen. Laws 3475, 3522.
81. Act of May 6, 1935, ch. 145, § 1, 1935 Tex. Gen. Laws 384, 384-85.
82. Act of June 15, 1973, ch. 588, §§ 1-3, 1973 Tex. Gen. Laws 1627, 1627-29; see

McKnight, Modernization of Texas Debtor-Exemption Statutes Short of Constitutional Reform,
35 Tax. B.J. 1137 (1972) (summarizing the commentary presented by the drafters to the
legislature with the proposed bill).
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the ongoing discussions of bankruptcy law reform that certain kinds
of property should be exempt only if "reasonably necessary" for the
debtor's livelihood or survival. Third, in anticipation of enforcement
in the bankruptcy forum, it was provided that if a debtor, with an
intent to hinder, delay, or defraud creditors, converts nonexempt
personalty to personalty of a type that could be claimed as exempt,
the property acquired is not exempt. All of these changes were carried
forward in the codification of chapter 42 in 1983.

Because of an inadvertent departure from the existing law in the
1983 revision and the need for simplification and clarification, legis-
lative proposals were discussed in 1987 and 1989 to recodify the entire
chapter. However, on both occasions the process of enactment was
not completed by the end of the legislative session.

§ 42.001. Personal Property Exemption

(a) Eligible personal property that is owned by a family and that
has an aggregate fair market value of not more than $30,000 is exempt
from attachment, execution, and seizure for the satisfaction of debts,
except for encumbrances properly fixed on the property.

(b) Eligible personal property that is owned by a single adult who
is not a member of a family and that has an aggregate fair market
value of not more than $15,000 is exempt from attachment, execution,
and seizure for the satisfaction of debts, except for encumbrances
properly fixed on the property.

(c) The exemption provided in this section does not apply to a
debt that is secured by a lien on the property or that is due for rents
or advances from a landlord to the landlord's tenant.

Commentary

This enactment was meant to be a nonsubstantive codification of
the 1973 article 3836. In a significant departure from its model, the
section introduces the term "eligible personal property" which consti-
tutes a conceptual change from the previous version. Personal property
listed in section 42.002 is exempt, not merely eligible for exemption.
The creditor, therefore, seizes any item of property listed in section
42.002 at his peril. An action for wrongful levy is the debtor's remedy.

The aggregate limitations of $30,000 and $15,000 were imposed
in 1973 as a means of limiting exemptions available to debtors in
bankruptcy. By a writ of execution, attachment, or garnishment,
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however, the creditor is effectively barred from seizing any item
catalogued in section 42.002 unless its value exceeds the applicable
aggregate exempt amount. Because the aggregate limitation requires
a valuation and choice by the debtor and an exercise of judicial
judgment in determining which items come within the "reasonably
necessary" category and because there is no statutory process pro-
vided for the exercise of choice by the debtor or for judicial inter-
vention, the creditor is practically limited to seizing items not on the
list, resorting to an involuntary bankruptcy proceeding against the
debtor, or waiting until the creditor files a voluntary bankruptcy
petition. The proposals for revision of this chapter include provisions
by which the creditor can require a debtor to choose exempt property
within the aggregate limit or allow administrative or judicial desig-
nation of the exempt property.

The 1973 article 3836 from which subsection (c) is derived was
meant by the drafters to be a guide for applying the valuation
limitation and nothing more. Because exempt personal property,
unlike exempt realty, may be subjected to a voluntary lien for any
purpose, only the debtor's equity in the property is used for calcu-
lating the aggregate value-limitation.83 Thus, an entire item of per-
sonalty included in the catalogue in section 42.002 is exempt, but its
value for calculating the aggregate limitation (the value-cap) is the
debtor's equity in that property. Hence, an automobile with a fair
market value of $5,000, but subject to a lien of $3,000, would be
included within the exempt property claimable by a debtor at a
valuation of $2,000.

In In re Allen" the Fifth Circuit Court of Appeals misinterpreted
this provision to mean that only the unencumbered part of the item
of property was exempt and, hence, that Texas debtors in bankruptcy
are not entitled to claim the benefits of section 522(f) of the Bank-
ruptcy Code85 to invalidate the nonpurchase money liens on exempt
property when the debtor chooses state exemptions. 6 In the proposal
for reforming chapter 42, this provision is clarified to conform to

83. Contra In re Barnett, 33 Bankr. 70, 72 (Bankr. N.D. Tex. 1983) (apparently misun-
derstanding the equity limitation in value calculations).

84. 725 F.2d 290 (5th Cir. 1984).
85. 11 U.S.C. § 522(f) (1988).
86. 725 F.2d at 292-93. If the debtor chooses federal exemptions, however, the benefits

of § 522(f) are available. See In re Courtney, 89 Bankr. 15, 16 (Bankr. W.D. Tex. 1988).
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the intent of the drafters of the act of 1973. Thus, in bankruptcy,
but not for purposes of seizure under state law, a debtor arguably
would reap a windfall in that the value of a particular item of
property set aside to him as exempt under section 522(b) could be
enhanced in value by removal of nonpurchase money liens on the
property by virtue of section 522(f).87 This result, however, is con-
sistent with the operation of section 522(f) elsewhere. Whenever a
lien is removed from exempt property, the debtor inevitably comes
away with a net gain. The result is also harmonious with the policy
underlying the Federal Trade Commission's rule that invalidates a
nonpossessory, nonpurchase money security interest taken by a lender
or retail installment-seller of household goods.88

§ 42.002. Personal Property Eligible for Exemption

The following personal property is eligible for the exemption:
(1) home furnishings, including family heirlooms;
(2) provisions for consumption;
(3) if reasonably necessary for the family or single adult:

(A) farming or ranching implements;
(B) tools, equipment, books, and apparatus, including a

boat, used in a trade or profession;
(C) clothing;
(D) two firearms; and
(E) athletic and sporting equipment;

(4) if not held or used for production of income, passenger cars
and light trucks as defined by Section 2, Uniform Act Regulating
Traffic on Highways, as amended (Article 6701d, Vernon's Texas
Civil Statutes), or, whether or not held for the production of income,
two of the following categories of means of travel:

(A) two animals from the following kinds with a saddle
and bridle for each:

(i) horses;
(ii) colts;
(iii) mules; and
(iv) donkeys;

87. See 11 U.S.C. § 522(b), (f) (1988).
88. 16 C.F.R. § 444.2(a)(4) (1989).
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(B) a bicycle or motorcycle;
(C) a wagon, cart, or dray, with reasonably necessary

harness;
(D) an automobile;
(E) a truck cab;
(F) a truck trailer;
(G) a camper truck;
(H) a truck; and
(I) a pickup truck;

(5) the following animals and forage on hand reasonably nec-
essary for their consumption:

(A) 5 cows and their calves;
(B) 1 breeding age bull;
(C) 20 each of hogs, sheep, and goats;
(D) 50 chickens; and
(E) 30 each of turkeys, ducks, geese, and guineas;

(6) household pets;
(7) the cash surrender value of any life insurance policy in force

for more than two years to the extent that a member of the insured
person's family or a dependent of the single person claiming the
exemption is a beneficiary of the policy; and

(8) current wages for personal services.

Commentary

This section is the 1983 nonsubstantive codification of section
3637(a) of 1973, as amended in 1979.89 The principal difficulty in
applying the section arises out of the "reasonably necessary" pro-
vision of paragraph (3). This paragraph demands recourse to a court
whenever items of personalty included in the section are sought to
be seized under a writ of attachment, garnishment, or execution
unless the item exceeds the value of the aggregate limitation specified
in section 42.001(b). It is proposed that this shortcoming of the
definition be eliminated by disposing of the "reasonably necessary"
standard. Nevertheless, as long as the standard is maintained, its
effects must be anticipated by creditors in choosing property on
which to levy.

89. Act of May 31, 1979, ch. 302, art. 5, § 2, 1979 Tex. Gen. Laws 680, 688-89. Section
42.002(4) incorporates the definition of trucks and automobiles contained in this legislation.
See TEx. PROP. CODE AN. § 42.002(4) (1984).
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The provisions of paragraph (4) are unnecessarily prolix and
irrational, making them difficult to understand. The provision means
that either of two types of transportation may be claimed. The first
category includes any number of passenger cars and light trucks
not used for the production of income. However, if the debtor
wishes to exempt some other form of transportation (as such), the
debtor may select any item or items described in any two of
subsections (A) through (I). Although many courts seem to think
that a particular item of personalty cannot be claimed as exempt
under more than one heading, this interpretation is contrary to the
legislative history of the statute.90 For example, the fact that one
automobile may be exempt under paragraph (4) as a mode of
transportation does not preclude another automobile's being claimed
as exempt as a tool of trade under paragraph (3)(B).

The word clothing was substituted for "wearing apparel" in
the 1983 codification. This substitution is not substantive and cannot
be construed as a change. 91 The courts have nevertheless encountered
some difficulty in applying the concept of "reasonably necessary
... clothing [wearing apparel]" to jewelry. The proposed legislative
solution to this difficulty is to eliminate the "reasonably necessary"
test and to specify that "wearing apparel" includes jewelry as the
courts have held in the great majority of instances. 92 Until these
changes are enacted, however, the bankruptcy courts are. guided by
the decision in In re Leva 9 3

The enumeration of a boat in paragraph (3) stems from the
exemption of a ferry boat in pre-1973 law.94 With little success,
boats have also been claimed as exempt "athletic and sporting

90. See supra McKnight, note 20, at 1137-41.
91. In re Fernandez, 855 F.2d 218, 220-21 (5th Cir. 1988).
92. See Hickman v. Hickman, 149 Tex. 439, 443-44, 234 S.W.2d 410, 413-14 (1950)

(exemption allowed for two diamond rings); First Nat' Bank of Eagle Lake v. Robinson, 124
S.W. 177, 179 (rex. Civ. App. - San Antonio 1909, no writ) (a diamond ring exempted);
see also In re Smith, 96 F. 832, 835 (W.D. Tex. 1899) (exemption allowed for a diamond
shirt stud worth $250 at that time); In re Richards, 64 F. Supp. 923, 924-27 (S.D. Tex. 1946)
(a diamond ring worth $1500 exempted). But see Langever v. Stitt, 237 F. 83 (5th Cir. 1915)
(refusing to exempt a diamond ring worth $150).

93. 96 Bankr. 723, 735-36 (Bankr. W.D. Tex. 1989) (allowing exemption for Rolex watch,
but denying exemption for diamond ring and a gold bracelet because not "reasonably
necessary"); McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 44
Sw. L.J. 1, 21 (1990).

94. Tax. Rav. Crv. STAr. Am. art. 3836 (1925), repealed by Act of June 19, 1983, ch.
576, § 6, 1983 Tex. Gen. Laws 3475, 3729-30.
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equipment" under subsection paragraph (3)(E).95 In most instances
the value-cap and the provisions of section 42.004 preclude any
alleged abusive claims of exemption in all categories.

Although, as a matter of legislative policy, the cash surrender
value of life insurance might be taken out of the value-limitation
and be provided as an alternative to the unlimited retirement benefits
now provided in section 42.0021, the provision as it stands within
the value-cap is clear.96 The policy must have been in force for at
least two years and must benefit a dependent of the debtor.

The inclusion of current wages for personal service within the
value-cap was due to legislative inadvertence. 97 Such funds are
constitutionally exempt within the prohibition for garnishment of
wages as long as the wages are unpaid. 98 In the proposal for revision
of this section, current wages for personal service are removed from
the value-cap and commissions payable to a contractor are exempt.9

Except for a recent line of cases involving more opulent bank-
rupts, it has been observed by many bankruptcy judges that rarely
will a debtor be able to claim enough property as exempt to reach
the applicable value-cap. It should be noted that the section is not
the exclusive source of exemptions under Texas law. Other personal
property exemptions are provided elsewhere. These include death
benefits under the workers' compensation law,I°° state employees'
retirement funds,' 0 ' firemen's relief pension funds, 10 2 municipal em-
ployees' retirement funds, 03 policemen's pension funds,104 and teach-
ers' retirement benefits.1°

95. See, e.g., In re Cypert, 68 Bankr. 449, 451-52 (Bankr. N.D. Tex. 1987).
96. See In re Brothers, 94 Bankr. 82, 83-86 (Bankr. N.D. Tex. 1988).
97. See Sloan v. Douglass, 713 S.W.2d 436, 442 (Tex. App. - Fort Worth 1986, writ

ref'd n.r.e.).
98. Tax. CoNs. art. XVI, § 28 (1876, amended 1983); TEx. Cirv. PPAc. & REm. CODE

ANN. § 63.004 (Vernon 1986).
99. Under current law commissions generally are not exempt, Shahan v. Biggs & Co.,

123 S.W.2d 686, 687 (Tex. Civ. App. - Fort Worth 1938, no writ); In re Perciavalle, 92
Bankr. 688 (Bankr. W.D. Tex. 1988), but monthly commissions paid in lieu of wages are
exempt. Alemite Co. v. Magnolia Petroleum Co., 50 S.W.2d 369, 370-71 (Tex. Civ. App. -
Fort Worth 1932).

100. TEx. Ray. Civ. STAT. ANN. art. 8306, § 8a (Vernon Supp. 1990).
101. Tax. Gov'T CoDE AN . § 821.005 (Vernon Supp. 1990).
102. Tax. REv. Crv. STAT. ANN. art. 6243e, § 5 (Vernon Supp. 1990).
103. Tax. GOV'T CoDE ANN. § 851.006 (Vernon Supp. 1990); TEx. REv. Cv. STAT. ANN.
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§ 42.0021. Additional Exemption for Retirement Plan

(a) In addition to the exemption prescribed by Section 42.001, a
person's right to the assets held in or to receive payments, whether
vested or not, under any stock bonus, pension, profit-sharing, or
similar plan, including a retirement plan for self-employed individuals,
and under any annuity or similar contract purchased with assets
distributed from that type of plan, and under any retirement annuity
or accounts described by Section 403(b) of the Internal Revenue Code
of 1986, and under any individual retirement account or any individual
retirement annuity, including a simplified employee pension plan, is
exempt from attachment, execution, and seizure for the satisfaction
of debts unless the plan, contract, or account does not qualify under
the applicable provisions of the Internal Revenue Code of 1986. A
person's right to the assets held in or to receive payments, whether
vested or not, under a government or church plan or contract is also
exempt unless the plan or contract does not qualify under the definition
of a government or church plan under the applicable provisions of
the federal Employee Retirement Income Security Act of 1974. If this
subsection is held invalid or preempted by federal law in whole or in
part or in certain circumstances, the subsection remains in effect in
all other respects to the maximum extent permitted by law.

(b) Contributions to an individual retirement account or annuity
that exceed the amounts deductible under the applicable provisions
of the Internal Revenue Code of 1986 and any accrued earnings on
such contributions are not exempt under this section unless otherwise
exempt by law. Amounts qualifying as nontaxable rollover contri-
butions under Section 402(a)(5), 403(a)(4), 403(b)(8), or 408(d)(3) of
the Internal Revenue Code of 1986 are treated as exempt amounts
under Subsection (a).

(c) Amounts distributed from a plan or contract entitled to the
exemption under Subsection (a) are not subject to seizure for a
creditor's claim for 60 days after the date of distribution if the
amounts qualify as a nontaxable rollover contribution under Section

103. TEx. GOv'T CODE ANN. § 851.006 (Vernon Supp. 1990); TEx. REv. COv. STAT. ANN.
art. 6243g, § 20 (Vernon Supp. 1990).

104. TEx. REv. Crv. STAT. ANN. art. 6243d-1, § 17 (Vernon 1970); id. art. 6243a-1, § 27
(Vernon Supp. 1990).

105. TEx. Gov'T CODE ANN. § 821.005 (Vernon Supp. 1990).
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402(a)(5), 403(a)(4), 403(b)(8), or 408(d)(3) of the Internal Revenue
Code of 1986.

(d) A participant or beneficiary of a stock bonus, pension, profit-
sharing, retirement plan, or government plan is not prohibited from
granting a valid and enforceable security interest in the participant's
or beneficiary's right to the assets held in or to receive payments
under the plan to secure a loan to the participant or beneficiary
from the plan, and the right to the assets held in or to receive
payments from the plan is subject to attachment, execution, and
seizure for the satisfaction of the security interest or lien granted by
the participant or beneficiary to secure the loan.

(e) If Subsection (a) is declared invalid or preempted by federal
law, in whole or in part or in certain circumstances, as applied to a
person who has not brought a proceeding under Title 11, United States
Code, the subsection remains in effect, to the maximum extent per-
mifted by law, as to any person who has filed that type of proceeding.

Commentary

This provision was enacted in 1987 and amended in 1989. The
1989 amendment clarified the reference to annuities and added the
severability provision in subsection (a).

During the last two decades the federal government has strongly
encouraged the institution and maintenance of private retirement plans.
Employers have been allowed relief from federal taxes for the contri-
butions made to such plans on behalf of employees, and employee-
beneficiaries of such plans have been allowed to postpone taxation of
their contributions and income from the plan until their retirement.
The Bankruptcy Code provides that a bankrupt choosing federal ex-
emptions (rather than state exemptions) is entitled to exempt as much
of such retirement interests as are "reasonably necessary" under the
bankrupt's particular circumstances.' The bankruptcy law also allows
states to restrict their citizens to claim state exemptions only.107 Roughly
three-fourths of the states (not including Texas) have availed themselves
of this right and have opted out of the federal exemption choice.

Until the last few years, states have not provided exemptions
concerning retirement benefits as such. Recently, however, about half

106. 11 U.S.C. § 522(d)(10)(E) (1988).
107. Id. § 522(b).
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the states have exempted retirement benefits from creditors' claims.
Usually these exemptions are stated in broad terms, but sometimes a
value-cap is imposed."0 ERISA, the federal law providing for retirement
benefits and their treatment for federal income tax purposes, requires
that all qualified private retirement plans contain a provision "that
benefits provided under the plan may not be assigned or alienated" or
made subject to a creditor's levy.109 But ERISA does not exempt all
retirement benefits created by, or alluded to in, the ERISA scheme."10

Other types of retirement interests, such as individual retirement ac-
counts and Keogh plans, which are recognized by the federal govern-
ment, are not covered by ERISA. Thus, section 42.0021(a) effectively
exempts individual retirement accounts, individual retirement annuities,
and rights to assets in a government or church plan which are not
affected by ERISA.

To protect their citizens (often with specific reference to bank-
ruptcy), many states have sought to include among state exemptions
certain benefits affected by ERISA but which ERISA does not treat
as exempt. One such statute came before the United States Supreme
Court in Mackey v. Lanier Collection Agency & Service."' The Court
held that the state exemption provision was preempted by ERISA, not
because the state statute covered a subject related to the coverage in
ERISA but because the state statute made particular subject matter
exempt which was not exempted by ERISA." 2 The United States
Supreme Court concluded that by making some of ERISA subject
matter exempt the Congress inferentially made unmentioned ERISA
subject matter nonexempt.? 3 Thus Congress may have preempted much
of the subject matter related to ERISA for exemption purposes.

Within the last two years a number of Texas courts and bankruptcy
courts sitting in Texas have examined the effect of section 42.0021 in
light of Mackey. Although the Fifth Circuit court has not yet addressed
the subject, the best reasoned analysis is that this section deals with
matters preempted by ERISA except as to those subjects, such as

108. See, e.g., N.Y. Cxv. Pn.,c. L & R §§ 282-283 (Consol. Supp. 1990) (imposing a
S30,000 value-cap).

109. Employee Retirement Income Security Act of 1974, 29 U.S.C. § 1056(d)(1) (1988).
110. For example, what are termed "welfare benefits" are not exempt from seizure. These

include such things as vacation pay and sick-leave pay.
111. 486 U.S. 825 (1988).
112. Id. at 829-30.
113. Id. at 837.
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individual retirement accounts, individual retirement annuities, and
government and church plans, which are not dealt with by that
statute."14 In a bankruptcy proceeding, however, the subject matter of
ERISA ineffectively dealt with by this section may be nonetheless set
aside to a bankrupt as property exempt by "other federal law" '"5 (that
is, ERISA).1 6 Because this view conflicts with an intimation of the
Fifth Circuit court that section 522(b)(2)(A) is not meant to have this
effect, the ultimate effect of this section in the bankruptcy context
must await further judicial clarification." 7

§ 42.003. Designation of Exempt Property

(a) If a family or a single adult who is not a member of a family
owns more of a kind of personal property than is eligible for exemption,
the head of the family or the single adult may designate the portion
of that kind of property to be levied on.

(b) If a defendant in execution can be found in the county, the
officer holding the execution shall ask the head of the family or the
single adult to designate the personal property to be levied on. If the
defendant cannot be found in the county or if the proper person fails
to make a designation with a reasonable time after the officer's request,
the officer may make the designation.

Commentary

This section is the 1983 nonsubstantive codification of article 3859
of the Revised Statutes of 1925.118 The coverage of the section is
incomplete in that it fails to deal with a defendant's personal property
of a type defined as exempt which has a greater aggregate value than

114. See In re Komet, 104 Bankr. 799 (Bankr. W.D. Tex. 1989); see also In re Felts, No.
89-13590FM (Bankr. W.D. Tex. 1990) (Westlaw, FBKR-BCT); In re Dyke, No. 87-09170-H5-
7 (S.D. Tex. 1990) (Westlaw, FBKR-BCT).

115. 11 U.S.C. § 522(b)(2)(A) (1988).
116. Certain other types of exemptions are provided by federal statutes. See, e.g., 5 U.S.C.

§ 8346 (1988) (civil service retirement funds); 10 U.S.C. § 1035(d) (1988) (soliders' savings);
38 U.S.C. § 3101(a) (1982) (veterans' benefits); see also 3 COLLIMR oN BANKRUPTcy, 522.09
(15th ed. 1989) (discussing exemptions created by federal statutes).

117. See In re Goff, 706 F.2d 574, 579-83 (5th Cir. 1983).
118. TEx. REy. Crv. STAT. ANN. art. 3859, § 57 (Vernon 1966), repealed by Act of June

19, 1983, ch. 576, § 6, 1983 Tex. Gen. Laws 3475, 3730.
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the exempt amount provided by section 42.001(a) and (b). In this
respect it has been proposed that this section be amended.

§ 42.004. Transfer of Nonexempt Property

(a) If a person uses property not exempt under this chapter to
acquire eligible personal property or an interest in eligible personal
property or to make improvements or pay indebtedness on eligible
personal property, with the intent to defraud, delay, or hinder an
interested person from obtaining that to which the interested person is
or may be entitled, the property, interest, or improvement acquired is
not exempt from seizure for the satisfaction of liabilities. If the
property, interest, or improvement is acquired by discharging an en-
cumbrance held by a third person, a person defrauded, delayed, or
hindered is subrogated to the rights of the third person.

(b) A creditor may not assert a claim under this section more than
four years after the transaction from which the claim arises. A person
with a claim that is unliquidated or contingent at the time of the
transaction may not assert a claim under this section more than one
year after the claim is reduced to judgment.

Commentary

This section is the 1983 nonsubstantive codification of article
3836,119 which was an adaptation of section 24.02 of the Business and
Commerce Code as codified in 1967.'2 The transaction is not void, as
fraudulent transfers were regarded when this provision was originally
adopted. The property produced by the conversion is simply not
exempt.

At the time of its enactment in 1973, the drafters recommended
that creditors have only two years to assert a claim under this section.
Recommendations continue to be made that a shorter period for the
limitation of actions be provided in order to motivate creditors to
expedite their claims before the evidence of the debtor's intent grows
stale or disappears.

119. Act of June 13, 1973, ch. 588, § 3, 1973 Tex. Gen. Laws 1627, 1628-29.
120. Act of June 14, 1967, ch. 785, § 1, 1967 Tex. Gen. Laws 2343, 2598.
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