
TEXAS FINALLY ADOPTS A STANDARD BY
WHICH TO GOVERN FORMER CLIENT

CONFLICTS OF INTEREST: TEXAS
DISCIPLINARY RULES OF PROFESSIONAL

CONDUCT RULE 1.09

Effective January 1, 1990, the Texas Disciplinary Rules of Pro-
fessional Conduct (the "Texas Disciplinary Rules" or "Rules") re-
placed the Texas Code of Professional Responsibility (the "Code")
as the standard governing attorney conduct.' The Rules are the work
product of the Texas Model Rules Committee (the "Committee"),
which was appointed in 1984 to consider the propriety of adopting
the American Bar Association Model Rules of Professional Conduct
as a replacement for the Code. 2 One area given considerable attention
by the Committee was that involving the attorney-client relationship.3

This comment focuses on one segment of the Committee's work
regarding that relationship - rule 1.09, which governs conflicts of
interest that arise because of a lawyer's obligations to former clients.4

It is the purpose of this article to present an analytical overview of
common issues that arise in the former client conflict area, with
emphasis on changes made in the governing standards and the likely
effect such changes will have in light of current Texas case law.'

1. See SuPREME COURT OF TEXAS, RULES GOVERNING Tim STATE BAR OF TEXAS art. X,
§ 9 (Texas Disciplinary Rules of Professional Conduct) (1990) [hereinafter TEXAS DISCIPLINARY

RULES OF PROFESSIONAL CONDUCT].

2. Sutton, Proposed Texas Disciplinary Rules of Professional Conduct: Commonly Asked
Questions, 52 TEX. B.J. 561 (1989).

3. See generally Newton, The Proposed Texas Rules of Disciplinary Conduct Should be
Adopted, 52 TEX. B.J. 557 (1989) (providing a general overview of the issues debated by the
Texas Model Rules Committee).

4. Conflicts of interest involving a former client, that is where the attorney-client
relationship has been terminated, should be distinguished from conflicts of interests that arise
from simultaneous representation of interests of one or more clients. Although both areas
involve the potential problem of leaked confidences, rule 1.09 protections are for the benefit
of former clients and are therefore less stringent. See G. HAZARD & W. HODES, THE LAW OF

LAWYERING: A HANDBOOK ON THE MODEL RULES OF PROFESSIONAL CONDUCT (Supp. 1988); cf.
TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.06 (establishing per se rules of
disqualification for certain situations, such as opposing parties to the same litigation).

5. See generally Note, Attorney's Conflict of Interests: Representation of Interest Adverse
to that of Former Client, 55 B.U.L. REv. 61 (1975) (providing an overview of conflicting
interests that may arise with respect to the interests of a former client).



TEXAS TECH LA W REVIEW

I. STANDARDS OF PROPRIETY

The approval of the Texas Disciplinary Rules of Professional
Conduct by the members of the State Bar of Texas is but one small
step in the historical cycle of professional responsibility. 6 One un-
derlying basis of the Rules, as is common with other codes of
professional responsibility, is a belief that because of the special
educational requirements of the practice of law, only those who share
such special education can properly determine and apply standards
of performance. 7 This belief, which is based upon a fiduciary regard
for professional conduct in the public interest, has fostered wide-
spread confidence in attorney self-governance.8 In this regard, the
Committee made it clear that rule 1.09 (governing former client
conflicts of interest) sets a standard for attorney discipline and
conduct and not one for disqualification motions in litigation. 9 Nev-
ertheless, it should be expected that both Texas and federal courts
will apply rule 1.09 to disqualification motions that arise on or after
January 1, 1990.10

A. History of the Texas Disciplinary Rules of Professional
Conduct

Throughout the 19th century, the lawyer's professional conduct
was governed by fragmentary common law relating to such matters
as the attorney-client privilege and the lawyer's duty as an advocate."
Although compilations of principles of legal ethics existed, they were
unofficial and generally advisory. 2 In 1854, George Sharswood pub-
lished A Compend of Lectures on the Aims and Duties of the

6. The Rules were adopted by a margin of 23,539 (84.14%) to 4,411 (15.8%). 52 TEx.
B.J. 1023 (1989). 54.4% of the ballots mailed were returned to the State Bar. Id.

7. Newton, supra note 3, at 557.
8. Id.
9. Clore & Keeley, Conflicts of Interest: A Review of a Lawyer's Obligation Under the

Existing Code of Professional Responsibility and the Proposed Texas Disciplinary Rules of
Professional Conduct, 1989 DALLAS BAR Assoc. COMM. ON LEGAL ETmcs 33.

10. Id. Although state and federal courts were not bound by the Code, many, by local
rule, adopted all or part of the particular ethical rules applicable to the states in which they
sat. See, e.g., United States District Court for the Northern District of Texas, Local Rule 13.8
(adopting disciplinary rules 5-101(B) and 5-102); United States District Court for the Eastern
District of Texas, Local Rule 3 (adopting the Code); United States District Court for the
Western District of Texas, Local Rule 200-4 (adopting the Code).

11. HAzARD & HODES, supra note 4, at XXXIV.
12. Id.
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Professional of the Law, 3 which was probably the most famous of
these early compilations.

This publication largely inspired the Alabama State Bar Associa-
tion's Code of 1887 which in turn served as a basis for the Canons
of Professional Ethics adopted by the American Bar Association
in 1908. The ABA Canons served as the model for adoption of
binding codes of behavior in the various states.' "

Problems with the Canons led to the development of the Model
Code of Professional Responsibility (the "Model Code"), which the
American Bar Association promulgated in 1969.1 Within a few years,
the Model Code was adopted in a large majority of states, including
Texas.' 6 In 1983, the American Bar Association adopted the Model
Rules of Professional Conduct (the "Model Rules") to supersede the
Model Code. 7 The Texas Disciplinary Rules of Professional Conduct,
as promulgated by the Committee, represent the amended Texas
version of the Model Rules. 8

B. Changes in Ethical Standards: If It's Broke, Fix It

When Texas lawyers approved the Texas Disciplinary Rules
of Professional Conduct, they were largely reaffirming existing
rules.' 9 However, in many respects the Rules represent a signifi-
cant, and needed, departure from the Code. Structurally, the
most obvious change is that the canons, 20  ethical considera-

13. See T. MORGAN & R. ROTUNDA, PROFESSIONAL RESPONSIBILITY 28 (1987).
14. Newton, supra note 3, at 557.
15. See Armstrong, The Kutek Commission Report: Retrospect and Prospect, 11 CAP.

U.L. REV. 475 (1982). The revisions were required because the ABA Canons omitted many
topics and spoke only in generalities regarding others. See HAZARD & HODES, supra, note 4,
at XXXIV.

16. See Smith, The New Code of Professional Responsibility for Texas Lawyers - A Step
Forward, 34 TEx. B.J. 749, 751 (1971). The ABA Code was adopted, with amendments, by
the Texas Bar in 1971. 34 TEx. B.J. 1052 (1971).

17. The Model Code proved unsatisfactory because it did not address certain areas such
as conflicts of interest with regard to former clients, nonlitigative situations, and complex
litigation involving entities. HAZARD & HODES, supra note 4, at XXXV. Further, some of the
Model Code provisions were held to be an unconstitutional infringement on lawyers' first
amendment rights. See Shapero v. Kentucky Bar Ass'n, 486 U.S. 466 (1988).

18. See Newton, supra note 3, at 557.
19. Id.
20. Canons were statements of axiomatic norms, expressing in general terms the standards

of professional conduct expected of lawyers in their relationships with the public, the legal
system, and the legal profession. MODEL CODE OF PROFESSIONAL RESPONSraIITY Preliminary
Statement (1980). The canons embodied the general concepts from which the ethical consid-
erations and disciplinary rules derived. Id.
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tions,21 and disciplinary rules22 have all been replaced with "rules. '23

Practitioners should welcome this change because it is intended to
alleviate the problems associated with the mixing of aspirational and
mandatory elements under the Code. 24 By promulgating only rules,
the Texas Disciplinary Rules constitute a substantial improvement
over the Code because they clarify the boundaries of permissive
conduct that were unclear under the former standard. 25

The Code addressed conflicts of interest in canon 5.26 However,
because certain critical areas were not specifically covered by this
provision, courts were forced to rely not only upon the disciplinary
rules contained in canon 5, but also upon other canons and numerous
ethical considerations. 27 In an attempt to rectify this situation, the

21. Ethical considerations were aspirational in character and represented the objectives
toward which lawyers were to strive. MODEL CODE OF PROFESSIONAL RESPONSIBILITY Preliminary

Statement (1980).
22. The disciplinary rules were mandatory in character and stated the minimum level of

conduct below which no lawyer could fall without being subject to disciplinary action. MODEL
CODE OF PROFESSIONAL REsPONsIBIITY Preliminary Statement (1980).

23. The Rules are mandatory in character. See Clore & Keeley, supra note 9, at 2-3.
24. Although by definition the ethical considerations were intended to be "aspirational,"

courts nevertheless used varied interpretations which ranged from having no weight in evaluating
lawyers' conduct, to having the same binding effect as the disciplinary rules. See Aronson,
An Overview of the Law of Professional Responsibility: The Rules of Professional Conduct
Annotated and Analyzed, 61 WASH. L. REV. 823 (1986); see also infra note 28 (illustrating
the piecemeal approach used under the Code in addressing conflict of interest issues).

25. The Rules are rules of reason which define proper conduct for purposes of professional
discipline. TEXAS RULEs OF PROFESSIONAL CONDUCT Preamble: Scope (1990). The Rules are
imperatives, cast in terms of "shall" or "shall not." Id. The Comments, on the other hand,
are stated in terms of "may" or "should" and are permissive, defining discretionary areas.
Id. When a lawyer exercises such discretion, whether by action or inaction, no disciplinary
action may be taken. Id.

26. See MODEL CODE OF PROFESSIONAL RESPONsraELiTY DR 5-101 (governing lawyer's
obligations when lawyer's interests may impair independent professional judgment); DR 5-102
(governing withdrawal when the lawyer becomes a witness); DR 5-103 (governing acquisition
of interest in litigation); DR 5-104 (governing business relations with a client); DR 5-105
(governing multiple client conflicts of interest); DR 5-106 (governing aggregate settlement claims
of multiple clients); DR 5-107 (governing interference of a lay intermediary in the direct
personal relationship between lawyer and client).

27. Of the nine canons in the Code, three were relevant to most conflict of interest
questions. Canon 4 required lawyers to preserve confidences of the client, canon 5 required
lawyers to exercise independent professional judgment on behalf of the client, and canon 9
required lawyers to avoid even the appearance of impropriety. See Clore & Keeley, supra note
9, at 3 n.3. Successive representation came to be analyzed under these canons as well as ethical
consideration 4-6 which stated that the obligation of the lawyer to preserve the confidences of
his client continues after the termination of employment. Id.
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Committee directly addressed all facets of conflicts of interest in a
series of rules. 28

II. TEXAS DISCIPLINARY RULE 1.09

Under the Code, Texas had no provision expressly addressing
successive representation and the conflicts of interest which commonly
arise when a current client's interests are adverse to those of a former
client. Notwithstanding the absence of any such provision, courts
uniformly protected the interests of the former client. 29 Rule 1.09,
which represents a substantial codification of the common-law rules
that developed in this area,30 provides:

(a) Without prior consent, a lawyer who personally has formerly
represented a client in a matter shall not thereafter represent
another person in a matter adverse to the former client:

(1) if it is the same or a substantially related matter;
(2) in which such other person questions the validity of the
lawyer's services or work product for the former client; or
(3) if the representation in reasonable probability will involve
a violation of Rule 1.05.

28. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rules 1.06-.13. Rule 1.06 deals
with simultaneous representation of clients with conflicting interests; rule 1.07 deals with
situations in which a lawyer acts as an intermediary between clients; rule 1.08 deals with
situations where the lawyer's own interest may conflict with those of his client; rule 1.09
governs the conflicts that arise regarding a lawyer's obligation to protect the interests of former
clients; rule 1.10 governs the case of successive government and private employment by an
attorney; rule 1.11 deals with conflicts that could arise with regard to work performed by law
clerks or adjudicatory officials; rule 1.12 deals with conflicts that arise when a lawyer's client
is an organization; rule 1.13 deals with conflicts that arise in the context of public interest
activities. Id. Although these rules largely represent a codification of the case law decided
under the various provisions of the Code, it should be noted that the differences are such that
cases construing the former will not necessarily apply to the latter. Clore & Keeley, supra note
9, at 4. Cases construing the ABA Model Rules, upon which the Rules were based, may have
similar precedential deficiencies with regard to the Texas standard. Id.

29. In doing so, courts have examined several provisions of the Code, such as those
requiring a lawyer to preserve confidences of a client (canon 4 and EC 4-101), those requiring
a lawyer to preserve confidences after the termination of employment (EC 4-6), those requiring
a lawyer to decline employment that would involve representing differing interests (DR 5-105),
and those which require a lawyer to avoid even the appearance of professional impropriety
(Canon 9 and EC 9-6). See, e.g., Rosman v. Shapiro, 653 F. Supp. 1441, 1446 (S.D.N.Y.
1987); Nemours Found. v. Gilbane, Aetna Fed. Ins. Co., 632 F. Supp. 418, 423 (D. Del.
1986); Braun v. Valley Ear, Nose & Throat Specialists, 611 S.W.2d 470, 472 (Tex. Civ. App.
- Corpus Christi 1980, no writ).

30. See Clore & Keeley, supra note 9, at 32.
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(b) Except to the extent authorized by Rule 1.10, when lawyers
are or have become members of or associated with a firm, none
of them shall knowingly represent a client if any one of them
practicing alone would be prohibited from doing so by paragraph
(a).
(c) When the association of a lawyer with a firm has terminated,
the lawyers who were then associated with that lawyer shall not
knowingly represent a client if the lawyer whose association with
that firm has terminated would be prohibited from doing so by
paragraph (a)(1) or if the representation in reasonable probability
will involve a violation of Rule 1.05. 3

1

A. Duties of Loyalty and Confidentiality Merge

No man can serve two masters; for either he will hate the one,
and love the other; or else he will hold to one, and despise the
other.

32

The rule that no person can serve two masters is at least as old
as the Bible. Similarly, the idea that lawyers owe duties to former
clients extends well beyond the turn of the century. 3 This idea is an
outgrowth of the agency principle which holds that an agent's duties
to his or her principal continue even after the agency relationship
has terminated. 4 Accordingly, conflicts of interest in representing a
current client with interests adverse to those of the former client
often arise because of the attorney's duty to preserve his client's
confidences.35 Although this duty of confidentiality has long been

31. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09. Although beyond
the scope of this discussion, rule 1.10 addresses the issue of successive government and private
employment. See id. Rule 1.10. Rule 1.10 differs significantly from rule 1.09 in that the
former is intended to prevent a lawyer from exploiting a public office for the advantage of a
private client, whereas the latter is for the protection of the former client. See id. Rule 1.10,
comments 102. Consequently, rule 1.10 focuses on the kind and degree of responsibility the
former government attorney had, and not merely whether the matter was "substantially
related." See Rule 1.10(a).

32. Matthew 6:24 (King James) (from Christ's Sermon on the Mount).
33. See, e.g., Cholmondeley v. Clinton, 19 Ves. Jr. 261, 34 Eng. Reprint 515 (1815). See

generally HAZARD & HODES, supra note 4, at 174-78 (providing an overview of former client
loyalties in the context of ABA Model Rule 1.9 which deals specifically with former client
conflicts of interest).

34. HAZARD & HODES, supra note 4, at 174.
35. See Note, Conflicts of Interest in the Legal Profession, 94 HARv. L. REv. 1244, 1315

(1981).
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respected as the "bedrock principle of the Anglo-American legal
system, ' 3 6 it is frequently the principle which creates tension between
other independent duties under the law.37

Similarly, the lawyer's duty of loyalty is heavily implicated with
respect to former client obligations.38 The primary aspect of loyalty
to a client is maintaining the shared confidences of the former client.3 9

Without recognizing the implication of this duty, the lawyer's loyalty
to a current client might provide an impetus for the lawyer to disclose
the confidences of the former client for the benefit of the latter.'4
For example, a lawyer would be able to terminate a current client
relationship in order to use confidential information of the now
former client to make himself or herself more valuable to a new and
adverse client. 4' Although one could argue that this kind of betrayal
is so patently improper as to not require a rule, commentators have
found that because the free flow of information is so essential to an
effective attorney-client relationship, clients deserve explicit assurance
that they will not suffer adverse consequences because of information
shared with their lawyer.4 2

Accordingly, rule 1.09 represents the Committee's attempt to
give clients such assurance. While the rule governs a lawyer's obli-
gations in cases of successive representation, it operates for the benefit
of former clients. 43 Rule 1.09(a) addresses the situation where a
lawyer once personally represented a client and now wishes to rep-

36. Reardon v. Marlayne, Inc., 163 N.J. Super. 529, 533, 395 A.2d 255, 257 (1978),
aff'd, 83 N.J. 460, 416 A.2d 852 (1980).

37. The core dispute regarding confidentiality is whether informed decisionmaking or
client protection is the major objective of legal representation. See Popkin, Client - Lawyer
Confidentiality, 59 TEX. L. REV. 755, 767 (1981) (providing an overview of the competing
factors which shape the trends in standards governing confidentiality).

38. See HAZARD & HODES, supra note 4, at 121-22. See generally TEXAS DISCn'LIARY

RULES OF PROFESSIONAL CONDUCT Rule 1.05, comment 1-4 (discussing a lawyer's duty of
loyalty as it applies under the Rules).

39. HAZARD & HODES, supra note 4, at 121.
40. Id.
41. Id. at 175.
42. See Note, supra note 35, at 1316; HAZARD & HODES, supra note 4, at 175. The

protected interest of the former client is a personal one. See generally Telelectronics Proprietary,
Ltd. v. Medtronic, Inc., 836 F.2d 1332 (Fed. Cir. 1988) (denying motion to disqualify lawyer
from representing party which defended against an infringement action by attacking the validity
of a patent, even though the lawyer in question originally helped obtain the patent for the
party which assigned it to the movant).

43. See Clore & Keeley, supra note 9, at 31.
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resent a second client against the former client. 44 Similarly, rule
1.09(b) extends rule 1.09(a)'s limitations to all other lawyers who
are, or become members of, or are associated with, the firm in which
that lawyer is practicing. 45 Finally, rule 1.09(c) addresses the ability
of former partners or associatesof a lawyer who had once represented
a client to undertake representation adverse to that former client.46

Taken as a whole, rule 1.09 represents a significant step forward in
the ongoing process of establishing attorney conduct standards. 47

B. Personal Successive Adverse Representation - Rule 1.09(a)

Although rule 1.09(a) is not an absolute prohibition against
representation of a client against a former client, it does provide that
the current representation is improper if any of three circumstances
exist.48 The first prohibition is against representation adverse to a
former client involving the same or substantially related matter that
existed in the prior representation. 49 The second circumstance is that
the lawyer may not represent a client who questions the validity of
the services or work product performed for a former client.5 0 And
third, the rule prohibits representation if there is a "reasonable
probability" that the representation will cause the lawyer to violate
the obligation of confidentiality owed the former client under rule
1.05.11

1. The Substantial Relationship Test

a. Development at Common Law

Rule 1.09(a)(1) prohibits representation of a current client in the
same or substantially related matter in which the lawyer represented
the former client. This is an express adoption of the common-law

44. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 1.
45. Id. comment 5.
46. Id. comment 6.
47. Rules governing attorney conduct tend to become dated because of the dynamics of

the legal industry. See Sutton, Proposed Texas Disciplinary Rules of Professional Conduct:
Commonly Asked Questions, 52 TEX. B.J. 561 (1989).

48. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 3.
49. Id.
50. Id.
51. Id. comment 4.
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"substantial relationship" test.12 T.C. Theatre Corp. v. Warner Bros.
Pictures, Inc.," a case involving a motion to disqualify the plaintiff's
counsel because he had previously represented the defendant in a
related matter, remains the best statement of the common-law rule.5 4

Although the plaintiff's lawyer contended that his former client had
not met the burden of showing that confidential matters were related
to the lawyer during the previous representation, 55 the court held that
such a showing was not required . 6 Reasoning that such a burden
would require the disclosure of the very matters intended to be
protected, the court enunciated the following standard:

[T]he former client need show no more than that the matters
embraced within the pending suit wherein his former attorney
appears on behalf of his adversary are substantially related to the
matters or cause of action wherein the attorney previously repre-
sented him, the former client. The Court will assume that during
the course of the former representation confidences were disclosed
to the attorney bearing on the subject matter of the representation.
It will not inquire into their nature and extent.17

The substantial relationship test encompasses the two concerns
which underly a lawyer's duties to former clients generally: the
potential for violation of the lawyer's duty of loyalty to the client,
and the risk that confidential information acquired in a prior rep-
resentation will be used to the disadvantage of the former client. 8

In addressing these concerns, courts which apply the substantial
relationship standard presume that, upon proof that a prior repre-
sentation is in fact substantially related to the present representation,
confidential disclosures were made in the former representation and

52. See also Clore & Keeley, supra note 9, at 32; cf. Nemours Found. v. Gilbane, Aetna
Fed. Ins. Co., 632 F. Supp. 419, 423 (D. Del. 1986) (construing Delaware's version of the
ABA Model Rules).

53. 113 F. Supp. 265 (S.D.N.Y. 1953).
54. See HAZARD & HODES, supra note 4, at 175.
55. The lawyer previously represented the movant in an appeal of a nationwide conspiracy

case which culminated in arguments before the United States Supreme Court. 113 F. Supp. at
266-67.

56. Id. at 268.
57. Id.; accord Duncan v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 646 F.2d 1020,

1028 (5th Cir. 1981); National Western Life Ins. Co. v. Jones, 670 S.W.2d 752, 754 (Tex.
App. - Austin 1984, no writ); Howard Hughes Medical Inst. v. Lummis, 596 S.W.2d 171,
174 (Tex. Civ. App. - Houston [14th Dist.] 1980, writ ref'd n.r.e.).

58. See Satellite Fin. Planning Corp. v. First Nat'l Bank, 652 F. Supp. 1281, 1283 (D.
Del. 1987).
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would be used adversely to the former client.5 9 However, courts have
not applied these presumptions in a consistent manner.6 Texas courts
follow the majority view and hold that the presumptions are irre-
buttable. 6

1 Accordingly, in jurisdictions following this view, once the
presumptions are established a disqualification motion cannot be
defeated by a showing that no confidential information was provided
to the lawyer by the former client. 62

b. Texas Defines the Standard - NCNB National Bank v. Coker

Rule 1.09(a) does not define what constitutes a "substantial
relationship. ' 63 Prior to the Texas Supreme Court's recent opinion
in NCNB National Bank v. Coker,6" Texas case law provided no
specific guidelines for determining when a substantial relationship
existed, and courts were forced to look at the facts of each case
individually. 65 Coker involved an assertion that a county judge abused

59. See, e.g., Doe v. A. Corp., 709 F.2d 1043, 1046-47 (5th Cir. 1983); Hall v. Birchfield,
718 S.W.2d 313, 323 (Tex. App. - Texarkana 1986), rev'd on other grounds sub noma.
Birchfield v. Texarkana Memorial Hosp., 747 S.W.2d 361 (Tex. 1987); ; Gleason v. Coman,
693 S.W.2d 564, 567 (Tex. App. - Houston [14th Dist] 1985, writ ref'd n.r.e.); see also
ABA/BNA, Lawyer's Manual on Professional Conduct, 51:206 (1984).

60. See Note, Motions to Disqualify Counsel Representing an Interest Adverse to a Former
Client, 57 TEx. L. REv. 726 (1979).

61. See NCNB Texas Nat'l Bank v. Coker, 765 S.W.2d 398, 400 (Tex. 1989); P & M
Elec. Co. v. Godard, 478 S.W.2d 79, 80-81 (Tex. 1972).

62. See Analytica, Inc. v. NPD Research, Inc., 708 F.2d 1263, 1266-67 (7th Cir. 1983);
In re Corrugated Container Antitrust Litigation, 659 F.2d 1341, 1347 (5th Cir. 1981); Duncan
v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 646 F.2d 1020, 1028 (5th Cir. 1981).

63. See TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09(a).

64. 765 S.W.2d 398 (Tex. 1989).
65. See, e.g., Hall v. Birchfield, 718 S.W.2d 313, 323 (Tex. App. - Texarkana 1986),

rev'd on other grounds sub nom. Birchfield v. Texarkana Memorial Hosp., 747 S.W.2d 361
(Tex. 1987); Meyerland Community Improvement Assoc. v. Temple, 700 S.W.2d 263, 267-68
(Tex. App. - Houston [ist Dist.] 1985, writ ref'd n.r.e.); Gleason v. Coman, 693 S.W.2d
564, 567 (Tex. App. - Houston [14th Dist.] 1985, no writ); Dillary v. Berryman, 683 S.W.2d
13, 15 (Tex. App. - Fort Worth 1984, no writ); National Western Life Ins. Co. v. Jones,
670 S.W.2d 752, 754 (Tex. App. - Austin 1984, no writ); Braun v. Valley Ear, Nose &
Throat Specialists, 611 S.W.2d 470, 472 (Tex. Civ. App. - Corpus Christi 1980, no writ);
Howard Hughes Medical Inst. v. Lummis, 596 S.W.2d 171, 174 (Tex. Civ. App. - Houston
[14th Dist.] 1980, writ ref'd n.r.e.); Lott v. Lott, 605 S.W.2d 665, 668 (Tex. Civ. App. -
Dallas 1980, no writ). Though much variation exists at the federal level regarding a specific
definition of the "substantial relationship" test, several circuit courts have adopted specific
guidelines for use in applying the standard. See, e.g., Trone v. Smith, 621 F.2d 994 (9th Cir.
1980); Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221 (7th Cir. 1978); Silver
Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 518 F.2d 751 (2nd Cir. 1975). The Second
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his discretion by granting a motion to disqualify counsel because of
an alleged former client conflict. 6 The court, noting that the severity
of disqualification requires the movant to establish by a preponder-
ance the facts indicating a substantial relationship between the two
representations, enunciated the following definition:

The moving party must prove the existence of a prior attorney -
client relationship in which the factual matters involved were so
related to the facts in the pending litigation that it creates a
genuine threat that confidences revealed to his former counsel will
be divulged to his present adversary. Sustaining this burden re-
quires evidence of specific similarities capable of being recited in
the disqualification order. If this burden can be met, the moving
party is entitled to a conclusive presumption that confidences and
secrets were imported to the former attorney.61
Because the court recognized the harshness of the disqualification

remedy, it tried to develop an "exacting standard" in promulgating

Circuit, for example, requires a substantial relationship between issues in the current and
former representations. See Government of India v. Cook Indus., Inc., 569 F.2d 737, 739-40
(2nd Cir. 1978). The Ninth Circuit, on the other hand, examines whether the subject matters
or factual contexts of the current and former representations are substantially related. See
Trone v. Smith, 621 F.2d 994, 998 n.3 (9th Cir. 1980); accord Smith v. Whatcott, 757 F.2d
1098, 1100 (10th Cir. 1985); Gen. Elec. Co. v. Valeron Corp., 608 F.2d 265, 267 (6th Cir.
1979), cert. denied, 445 U.S. 930 (1980). An emphasis on "issues" as opposed to the more
general "subject matters" or "factual contexts" arguably gives courts more discretion in their
application of the disqualification remedy and mitigates against the general overinclusiveness
of preventive disqualification. See Note, supra note 35, at 1325. The Seventh Circuit has taken
court discretion one step further and developed a three prong test for determining the existence
of a substantial relationship. See Nova Terapeutisk Laboratorium A/S v. Baxter Travenol
Laboratories, Inc., 607 F.2d 186 (7th Cir. 1979). Under this approach, the trial judge must
first make a factual reconstruction of the scope of the former representation. Id. at 190. The
court then determines whether it is reasonable to infer that the disputed confidential information
would have been given to a lawyer representing a client in those matters. Id. If so, the judge
determines whether the information is relevant to the issues raised in the litigation pending
against the former client. Id.

66. 765 S.W.2d at 398.
67. Id. at 400. The attorney-client relationship is always a condition precedent to the

existence of a conflict of interest. See Clore & Keeley, supra note 9, at 4. The relationship is
one of agency, and it typically arises where the lawyer and client have given express or implied
consent. See Westinghouse Elec. Corp. v. Kerr-McGee Corp., 580 F.2d 1311, 1316-18 (7th
Cir.), cert. denied, 439 U.S. 955 (1978); Duvall County Ranch Co. v. Alamo Lumber Co.,
663 S.W.2d 627, 633 (Tex. App. - Amarillo 1983, writ ref'd n.r.e.). Formality is not essential
to the creation of the attorney-client relationship, see generally Nolan v. Forman, 665 F.2d
738, 742 (5th Cir. 1982) (finding the absence of a retainer or written agreement is not dispositive
of whether an attorney-client relationship exists), nor is the relationship dependent upon
payment of a fee. See, e.g., E.F. Hutton & Co. v. Brown, 305 F. Supp. 371, 388 (S.D. Tex.
1969) (holding appearance at SEC investigative hearing sufficient).
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the foregoing definition. 68 Accordingly, the Coker standard has been
dispositive in subsequent former client conflict cases heard in Texas
courts. 69 For example, in J.K. & Susan L. Wadley Research Institute
& Blood Bank v. Morris,70 an action seeking writ of mandamus to
vacate an order denying a motion to disqualify, the Dallas Court of
Appeals emphasized that the moving party must show "specific
similarities capable of being recited in the disqualification order." 7

There, the court found that the moving party had made conclusory
statements indicating that the matters involved in the former repre-
sentation were substantially related to the matters involved in the
current representation.7 2 Relying on Coker, the court held that a
"superficial resemblance between issues is not enough to constitute
a substantial relationship," and, accordingly, denied the petition for
writ of mandamus. 73

c. Access to Confidential Information as a Condition Precedent
to Implication of the Substantial Relationship Test

Although not mentioned in Coker, an increasing number of
courts have held that disqualification under the substantial relation-
ship test is not warranted when confidences are shared between the
former and current client, as with matters arising out of a partnership
or joint venture.7 4 For example, in Allegaert v. Perot,75 a case
involving a dispute which arose out of a short-lived joint venture
between the plaintiff and defendant, the plaintiff sought to disqualify
the defendant's law firm because the firm had represented the parties

68. See 765 S.W.2d at 399 ("[Tjrial courts must strictly adhere to an exacting standard
when considering such motions.").

69. See, e.g., J.K. & Susan L. Wadley Research Inst. & Blood Bank v. Morris, 776
S.W.2d 271 (Tex. App. - Dallas 1989, no writ); Hoggard v. Snodgrass, 770 S.W.2d 577
(Tex. App. - Dallas 1989, no writ).

70. 776 S.W.2d at 271.
71. Id. at 276 (quoting Coker, 765 S.W.2d at 400).
72. Id. at 278.
73. Id.
74. See Christiansen v. United States District Court, 844 F.2d 694, 698-99 (9th Cir. 1988);

Brennan's, Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168, 173 (5th Cir. 1979); Cross &
Cross Properties, Ltd. v. Everett Allied Co., 664 F. Supp. 713, 718-19 (S.D.N.Y. 1987);
American Special Risk Ins. Co. v. Delta American Re Co., 634 F. Supp. 112, 121 (S.D.N.Y.
1986); Domed Stadium Hotel, Inc. v. Holiday Inns, Inc., 479 F. Supp. 465, 468-69 (E.D. La.
1979).

75. 565 F.2d 246 (2d Cir. 1977).
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in the joint venture.76 The Second Circuit denied the motion, holding
that "before the substantial relationship test is even implicated, it
must be shown that the attorney was in a position where he could
have received information which his former client might reasonably
have assumed the attorney would withhold from his present client." 7

1

The rationale behind this exception is that between joint clients there
can be no "confidences" or "secrets" unless one client manifests a
contrary intent. 7S This requirement is not inconsistent with the pres-
umptions underlying the substantial relationship test since the re-
quirement turns on the objective nature of the parties' relationship. 79

Although Texas cases appear to follow this rule, S0 a serious
question exists regarding whether it is a viable exception under the
new Texas Disciplinary Rules.8' Rule 1.06(d) forbids a lawyer, who
has previously represented multiple parties in a transaction, from
representing any of those parties in a dispute arising out of the
previous matter. 2 If applied literally, this rule requires disqualifica-
tion of lawyers in situations such as those in Allegaert.8 3 Nevertheless,
some commentators believe Allegaert should remain good law in
certain situations arising out of multiple client representations, such
as where the party moving to disqualify knowingly used the other
party's long standing counsel in a joint transaction.84

2. Beyond the Substantial Relationship Standard

a. Former Client Work Product - Texas Disciplinary Rule
1. 09(a)(2)

Texas rule 1.09(a)(2) prohibits a lawyer from representing a
client who questions the validity of the services or work product

76. Id. at 247-48.
77. Id. at 250.
78. Brennan's, Inc., 590 F.2d at 173.
79. Clore & Keeley, supra note 9, at 41.
80. See, e.g., Meyerland Community Improvement Assoc. v. Temple, 700 S.W.2d 263,

267-68 (Tex. App. - Houston [Ist Dist.] 1985, writ ref'd n.r.e.); Lott v. Ayers, 611 S.W.2d
473, 475 (Tex. Civ. App. - Dallas 1980, writ ref'd n.r.e.). But see Texas State Bar of Texas.
Comm. on Interpretation of the Canons of Ethics, Op. 219 (1959) (attorney who represented
partnership cannot represent client against former partner in a lawsuit arising out of the
partnership).

81. See Clore & Keeley, supra note 9, at 41.
82. See TExAs DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.06, comment 9.
83. See Clore & Keeley, supra note 9, at 41.
84. Id.
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provided to a former client. 85 For example, a lawyer who drew up a
will leaving a significant amount of the testator's property to a
designated beneficiary would be prohibited from representing the
testator's heirs in an action at law seeking to overturn the will. 6

Although this specific prohibition is unique to the Rules, 87 it is a
carryover from the Model Code's canon 5 duty of loyalty and relates
to the long-standing prohibition against "switching sides" in the
same matter. 8

Some commentators believe that the scope of rule 1.09(a)(2) is
concurrent with that of the substantial relationship test set forth in
rule 1.09(a)(1).89 In other words, according to these commentators,
a representation prohibited by the work product rule of 1.09(a)(2)
would also be prohibited under the substantial relationship test. 9°

Although the rules clearly overlap in some situations, 91 to limit the
scope of the work product rule to the boundaries of the substantial
relationship test would render the rule cumulative and negate any
purpose it might otherwise serve. Rather, the work product rule
should be interpreted as an extension of the substantial relationship
test to be used as a guide for lawyers involved in situations where
conflicts of interest are likely to arise. For example, suppose a lawyer
drew up a will for a client, and following execution of the will, the
client terminated the relationship. Subsequently, the testator is sued
in a completely separate matter and has a judgment rendered against
him. The lawyer that drew up the will is then retained to collect the
judgment. If the current client inquires as to assets of the former
client that were included in the will, the inquiry should serve as an
obvious signal to the lawyer that the representation is prohibited by
rule 1.09(a)(2). On the other hand, the substantial relationship test
of rule 1.09(a)(1), in and of itself, would do little to protect the
interests of the former client because of the absence of specific
factual similarities between the prior attorney-client relationship and

85. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09(a)(2).
86. Id. Rule 1.09, comment 3.
87. The ABA Model Rules have no specific counterpart to Texas rule 1.09(a)(2).
88. See, e.g., In re Boone, 83 F. 944 (N.D. Cal. 1897). See TEXAS CODE OF PROFESSIONAL

RESPONSIBirry, Canon 5 (1984).
89. See Clore & Keeley, supra note 9, at 32-33.
90. Id.
91. For example, the representation shown in the text accompanying note 86, supra would

be prohibited by both the work product rule and the substantial relationship test.
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the pending litigation. 92 Thus, application of the work product doc-
trine not only comports with the rule 1.09 intent of protecting the
former client, it extends the scope of protection afforded the former
client beyond the boundaries established by the substantial relation-
ship test.

b. Former Client Confidentiality - Rule 1.09(a)(3)
Rule 1.09(a)(3) prohibits representation adverse to a former client

if there is a "reasonable probability" that the representation would
cause the lawyer to violate obligations owed to the client under rule
1.05 governing confidentiality of information. 93 Thus, if a reasonable
probability exists that the subsequent representation will involve an
unauthorized disclosure of confidential information or an improper
use of such information to the disadvantage of the former client,
the representation is prohibited. 4

Although the rule 1.09(a)(3) prohibition was embodied in disci-
plinary rule 4-101 of the Model Code, important distinctions should
be drawn between the current Texas rule and its predecessor. Model
rule 1.05(b), upon which Texas rule 1.09(a)(3) is founded, takes a
notably different approach from that taken in disciplinary rule 4-
101(B) of the Model Code, which it replaces. The Model Code
provision prohibited a lawyer from using client confidences to the
advantage of himself or a client, rather than to the disadvantage of
the former client. 95 The previous provision was apparently based on
the incorrect assumption that harm to the former client automatically
results whenever a third party gains an advantage from a lawyer's
disclosure of information about that client. 96 Although some decisions

92. See supra notes 52-62 and accompanying text (discussing the applications of the
substantial relationship test); see also Clore & Keeley, supra note 9, at 39 (the substantial
relationship test does not prohibit subsequent adverse representation in an unrelated matter).

93. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 4.
94. See id. Rule 1.05(b)(l),(3); Rule 1.09, comment 4.
95. See HAZARD & HODES, supra note 4, at 160 (comparing ABA model rule 1.8(b) with

DR 4-101(B)(3) of the ABA Model Code).
96. This assumption is erroneous because a third party may gain an advantage at the

expense of parties other than the client. HAZARD & HODES, supra note 4, at 160. For example:
Lawyer L processes a patent application for a client, a small corporation whose
shares are traded on the over-the-counter market. Believing that the new item will
be a big success, the lawyer buys a large number of the corporation's shares without
telling the client. The price of the shares rises rapidly.

Id. at 161.
Clearly, the only persons harmed by L's conduct are the arms-length sellers of the shares,

who are not supposed to be protected by L's duty of confidentiality to the client. Id.
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appear to adopt the Model Code's approach, careful analysis of
these opinions reveals that most of them involved an advantage to a
third party at the former client's expense. 97 Accordingly, the Com-
mittee adopted a rule which only bars the use of confidential infor-
mation of the former client if such use is to the disadvantage of the
former client. 9 This clarification corrects the latent ambiguity in the
old rule.

Further, the adoption of a "reasonable probability" standard
places a burden on the lawyer to determine, before undertaking to
represent a client, whether the representation is likely to involve
confidential matters regarding a former client. 99 This approach is
unique to the Rules, and will likely have the effect of enabling
lawyers to avoid the precarious situation of being disqualified in mid-
suit when the conflict arises or is exposed.' °° Thus, to continue the
example involving the lawyer who drafted the will for the former
client,10 if the lawyer knew, or should have known, that the confi-
dential matters relating to the former representation were likely to
be of some relevance in the current representation, the representation
would have been prohibited. Clearly an argument could be made
that once the lawyer was familiar with the nature of the current
representation he or she should have recognized the prohibition under
rule 1.09(c)(3). Whether such a reasonable probability exists is a

97. See, e.g., Healy v. Gray, 168 N.W. 222 (Iowa 1918).
98. See TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.05(b)(3); see also

MODEL RULES OF PROFESSIONAJ. CONDUCT Rule 1.09(C)(1) (providing a similar limitation
concerning a lawyer's use of confidential information of a former client).

99. See TEXAs DISCIPLINARY RULEs OF PROFESSIONAL CONDUCT Rule 1.09(a)(3).
100. The problems related to mid-suit disqualification are numerous and potentially dev-

astating for both client and lawyer. In the celebrated case of Westinghouse Elec. Corp. v.
Kerr-McGee Corp., 580 F.2d 1311 (7th Cir. 1978), cert. denied, 439 U.S. 955 (1978), the client
corporation had already spent 2.5 million dollars in legal fees, only to have its law firm
disqualified in mid-suit. Id. at 1313. Further, new counsel may be barred from using the work
product of disqualified counsel in order to "cure" the taint of work product that reflects
confidential information. See First Wisconsin Mortgage Trust v. First Wisconsin Corp., 584
F.2d 201 (7th Cir. 1978). From the law firm's perspective, not only does it suffer embarrassment
and the possible destruction of its relationship with the client, but it also will suffers financial
losses. HAZRD & HODES, supra, note 4, at 177. It must bear the cost of transferring
representation and likely will have to forfeit the right to compensation for the work already
performed. See, e.g., White v. Roundtree Transport, Inc., 386 So. 2d 1287 (Fla. App. 1980).
See generally HAZARD & HODES, supra, note 4, at 177 (standard doctrine holds that a lawyer
may not collect fees for ethically improper representation).

101. See supra notes 91-92 and accompanying text.
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question of fact to be resolved on a case by case approach. 10 2

III. CONSEQUENCES OF CHANGING LAW FIRMs: IMPUTED
DISQUALIFICATION BASED ON FORMER CLIENT CONFLICTS OF INTEREST

Imputed or vicarious disqualification is an ethical doctrine re-
quiring disqualification of all partners and associates of a law firm
from representation of a particular client's interests, even though
most of the lawyers, considered in isolation, would not have a conflict
of interest. 03 The doctrine stems from the notion that attorneys who
associate have access to each other's files, consult each other about
client matters, and are economically interdependent. 1

0
4 On the other

hand, carrying the imputed disqualification rules too far can be
costly. The problem may impede the formation of new firms, the
growth of existing firms, and the mobility of lawyers. 05 Furthermore,
the risk of disqualification severely limits the number of potential
clients for the individual lawyer as well as the entire firm. 1' 6 Conse-
quently, a principal concern of jurisdictions which impose vicarious
disqualification is how far to extend the scope of the imputation in
order to balance these competing interests. 1°7

Although none of the Rules singularly address the issue of
imputed disqualification, sections (b) and (c) of rule 1.09 effectively
govern the successive adverse representation situation. 0 8 The sub-
stance of both provisions indicate that the Committee relied heavily
on ABA model rule 1.10, which addresses imputed disqualification. 1

0
9

A. Imputed Disqualification Under the Code

The predicate for vicarious disqualification under the Code was
expressed in disciplinary rule 5-105(D) which provided: "If a lawyer

102. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 4.
103. See generally Taskier, Vicarious Disqualification of Co-Counsel Because of "Taint?,"

1 GEO. J. OF LEGAL ETHICS 155 (1987) (providing a general overview of vicarious disqualifi-
cation).

104. C. WOLFRAM, MODERN LEGAL ETHICS, 391-92 (1986).
105. See Note, Motions to Disqualify Counsel Representing an Interest Adverse to a Former

Client, 57 TEX. L. REV. 726, 741 n.80 (1979).
106. Id.
107. See Note, Vicarious Disqualification: Second-Hand Taint, 2 GEo. J. LEGAL ETHICS

129, 130 (1988).
108. See also TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rules 1.06(f), 1.07(e),

1.08(i) (applying a per se rule of imputed disqualification to lawyers currently practicing in
the same law firm, without regard to whether there has been actual sharing of confidences).

109. See MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.10 (1989).
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is required to decline employment or to withdraw from employment
under [a Disciplinary Rule], no partner or associate of his or his
firm may accept or continue such employment.""' 0

This disciplinary rule only applied to current partners and as-
sociates."' Neither disciplinary rule 5-105(D), nor any other section
of the Code directly addressed problems that arose when a lawyer
who was disqualified from representation joined a law firm that
would not otherwise be disqualified. 2 Instead, such problems were
resolved on a case by case basis, with courts often relying on the
"appearance of impropriety" restriction contained in canon 9,113 and
disciplinary rule 4-101's requirement that a lawyer maintain the
confidences and secrets of a client."14

B. Imputed Disqualification Under the Texas Disciplinary Rules
of Professional Conduct

1. "Taint" and the New Law Firm: Texas Disciplinary Rule
1.09(b)

Rule 1.09(b) specifically addresses the situation where a practic-
ing lawyer joins a new firm." 5 The rule effectively extends any
inability of a particular lawyer to undertake a representation against
a former client to all other lawyers who are or become associated
with the firm in which that lawyer is practicing." 6 On the other

110. TExAs CODE OF PROFESSIONAL RESPONSIBILITY DR 5-105(D) (1971).
111. See Clore & Keeley, supra note 9, at 56.
112. Problems can arise with regard to disqualification of both the new law firm and prior

law firm. See.E. EPSTEIN, C. CORCORAN, J. KEANE, & B. SPENCER, CONFLICTS OF INTEREST:
A TRIAL LAWYER'S GUIDE, 105-08 (1984) (hereinafter E. EPSTEIN].

113. Under the Code, canon 9's appearance of impropriety standard, designed to enhance
the image of the legal profession in the public's eye, see Note, supra note 35, at 1326-28, was
one of the most stringent ethical principles pertaining to disqualification. See Note, Appearance
of Impropriety as the Sole Ground for Disqualification, 31 U. M AM L. REV. 1516, 1518
(1977). However, neither the Texas Disciplinary Rules nor the ABA Model Rules, upon which
the Texas Disciplinary Rules were based, continued the appearance of impropriety standard,
finding it too vague to serve as a guide for attorneys or as a policy consideration for judicial
decisions. See Note, supra note 35, at 1327. Arguably, the absence of an appearance of
impropriety provision will not only inhibit disqualification motions but will preclude disqual-
ification generally unless the representation violates a specific provision under the Texas
Disciplinary Rules. Clore & Keeley, supra note 9, at 78-79.

114. See, e.g., NCNB Texas Nat'l Bank v. Coker, 765 S.W.2d 398, 399 (Tex. 1989).
115. Clore & Keeley, supra note 9, at 57.
116. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 5.

[Vol. 21:737



1990] CLIENT CONFLICTS

hand, if a lawyer does not personally represent a client while with
the former firm,"' the rule does not serve to disqualify either the
lawyer individually,"' or the lawyer's new firm, from representing
another client in the same or substantially related matter, even if the
interests of the clients conflict. 1 9

2. Can the "Taint" be Cured? - Texas Disciplinary Rule 1.09(c)

Rule 1.09(c) addresses situations that are the reverse of those
treated in rule 1.09(b); the lawyer with knowledge of confidential
matters is leaving the firm instead of entering it. The issue under
rule 1.09(c) is whether the remaining members of the old law firm
can lift the bar of rule 1.09(b) and represent clients with interests
adverse to those of a client represented by the formerly associated
lawyer. 12

0

117. Comment 2 to rule 1.09 provides that whether an attorney-client relationship exists
involves questions of law and fact that are beyond the scope of the Rules, but notes that
relevant factors are "how the former representation actually was conducted within the firm;
the nature and scope of the former client's contacts with the firm (including any restrictions
the client may have placed on the dissemination of confidential information within the firm);
and the size of the firm." TExAs DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09,
comment 2. Arguably, the comment is aimed at determining whether the lawyer was in a
position to gain personal knowledge of confidences of the former client. Clore & Keeley, supra
note 9, at 62.

118. In other words, the imputed disqualification to which the lawyer was subject terminates
when the lawyer terminates the relationship from which the imputation derives. See generally
HAZARD & HODES, supra note 4, at 191 (discussing ABA model rule 1.10(b) (1983, amended
1987) which in 1988 was deleted by amendment from ABA model rule 1.10 and substantively
replaced by ABA model rule 1.09(b)).

119. Clore & Keeley, supra note 9, at 57. Rule 1.09(b)'s limitation on disqualifications to
those instances where the lawyer moving to the new firm "personally" represented the former
client is consistent with courts refusing to disqualify a lawyer based on "double imputation"
or "imputation upon imputation," because the imputation could extend indefinitely. See, e.g.,
Smith v. Whatcott, 774 F.2d 1032 (10th Cir. 1985); Akerly v. Red Barn System, Inc., 551
F.2d 539 (3d Cir. 1977); American Can Co. v. Citrus Feed Co., 436 F.2d 1125 (5th Cir. 1971);
see also Brennan's, Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168 (5th Cir. 1979) (holding
that even if one lawyer possessed confidential information disclosed by a former client, it does
not necessarily follow that co-counsel is disqualified); Petroleum Wholesale, Inc. v. Marshall,
751 S.W.2d 295 (Tex. App. - Dallas 1988, no writ) (holding that because an associate lawyer
had actual knowledge of a former client's confidences, the associate lawyer's new law firm
was disqualified from continued representation of the former client). But see Texas Comm.
on Professional Ethics, Op. 453, 51 TEx. B.J. 293 (1988) (holding that knowledge imputed to
a lawyer remains imputed to the lawyer when the lawyer moves to a new firm, but does not
impute to the new firm).

120. See generally HAZARD & HODES, supra note 4, at 201 (discussing similar provision
ABA model rule 1.10(c) which, by a 1988 amendment, was deleted and substantively replaced
in ABA model rule 1.10(b)).
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Rule 1.09(c) effectively makes it impossible for a firm to rep-
resent a client if the lawyer leaving the firm would be barred from
doing so by the substantial relationship test set forth in rule
1.09(a)(1).' 21 This provision appears to be substantially more restric-
tive than ABA model rule 1.10(b), which provides that the law firm
is not prohibited from representing a person with interests materially
adverse to those of a client represented by the formerly associated
lawyer.122 The model rule would, however, prohibit representation if
the matter is the same or substantially related to that in which the
formerly associated lawyer represented the client, and any lawyer
remaining in the firm has confidential information material to the
matter. 23 The focus of the ABA model rule is on the actual knowl-
edge of protected information as opposed to rule 1.09(c)'s blanket
prohibition on representation once the former client can establish
that the law firm's current representation involves the same or
substantially related matter as did the representation performed by
the formerly associated lawyer.'2 In reality, however, because an
associate or supervising attorney in the old firm will likely have
knowledge of the affected client's matters, the practical effect of
either rule is that the old firm will be barred from representation
adverse to that of the former client if the substantial relationship
test is satisfied. 25 Only in the unlikely situation that the departing
attorney had exclusive contact with a client, or took with him or her
all lawyers who worked on that client's affairs, would a distinction
be drawn between imputed disqualification under ABA model rule
1.10(b) and rule 1.09(c). 26

When viewed as a whole, the effect of sections (b) and (c) of
rule 1.09 is to extend the inability of a particular lawyer to undertake
representation under rule 1.09(a) to all other lawyers who associate
with the firm in which the lawyer is practicing. 27 Should the other
lawyers cease to be members of the same firm as the lawyer affected
by rule 1.09(a) without themselves coming within the rule's restric-

121. See supra notes 52-84 and accompanying text (discussing the scope of Rule 1.09(a)(1)).
122. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.10(b).
123. Id.
124. See HAZARD & HODES, supra note 4, at 201.
125. Id.
126. In this situation, the old firm would lose its disability under ABA model rule 1.10(b)

but would remain disabled under Texas rule 1.09(c).
127. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 7.
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tions, they may thereafter undertake representation against the law-
yer's former client unless prevented from doing so by another rule. 12a

Should the affected lawyer cease to be a member of the firm, the
lawyers remaining in the firm are barred from representing a client
if the departing lawyer would be prohibited from doing so or if the
representation would likely involve a breach of the duty of confi-
dentiality owed to the former client. 129

IV. DEFENSES

A. Consent

The earliest American professional codes contemplated that a
client might consent to representation that would otherwise violate
one of the ethical canons. 30 Similarly, the Texas Disciplinary Rules
of Professional Conduct have several provisions providing that a
client may consent to various conflicts of interests. 3 ' Specifically,
comment 10 to rule 1.09 provides, "This Rule is primarily for the
protection of clients and its protections can be waived by them. A
waiver is effective only if there is consent after disclosure of the
relevant circumstances, including the lawyers past or intended role
on behalf of each client, as appropriate."'1 2

Allowing a former client to expressly waive or consent to a
successive adverse representation is consistent with the purpose of
the substantial relationship test - protecting the interests of the
former client.' Accordingly, a consent or waiver will be effective
only if there was a full disclosure of all relevant facts. 3 4 Nevertheless,
the Rules suggest that even adequate disclosure and consent may not
always be sufficient to overcome a conflict of interest. Rule 1.09
incorporates by reference comment 7 of rule 1.06, which provides
that a lawyer should not ask for consent, or provide representation

128. Id.
129. See supra notes 52-102 and accompanying text (discussing prohibited personal repre-

sentation adverse to the interests of a former client).
130. See E. EPSTEIN, supra note 112, at 118-19.
131. E.g., TExAs DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rules 1.06(c), (d), 1.07(a),

1.08(a), 1.09(a), 1.10(a), 3.08(b), (c).
132. Id. Rule 1.09, comment 10.
133. See Clore & Keeley, supra note 9, at 41-42.
134. See supra note 132 and accompanying text.
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on the basis of consent, when a disinterested lawyer would conclude
that the client should not agree to representation under the circum-
stances. 135

The nature and sophistication of the client is also an important
factor in how courts characterize the consent given when a conflict
of interest exists. Courts are aware that corporate clients are less
likely to be unduly influenced by an attorney than individual clients.
For example, in Allegaert v. Perot,36 the Second Circuit upheld a
client's consent, noting that "the parties were not only aware of
their mutual relationship, but also were as sophisticated, perhaps, as
the American corporate community can be."'13 7 When looking at the
nature of a consenting individual, courts are also likely to take into
account the individual's degree of sophistication. 3

1

As a general rule, courts are likely to uphold a client's consent
to simultaneous adverse representation.' 3 9 However, violations in-
volving a client's confidential matters, such as those that arise by
presumption in cases of successive adverse representation involving
the same or a substantially related matter, may not be accorded
equal recognition by the court.' 40 The reasoning for this proposition
was expressed by the Seventh Circuit in Westinghouse Electric Corp.
v. Gulf Oil Corp.'14  There, the court refused to give effect to a
consent where a potential for violation of client confidences was
alleged. 42 The court noted that United Nuclear Corporation's argu-
ment against the motion to disqualify depended "on the underlying
proposition that a client would, or even may, authorize an attorney
to utilize against him information given to the attorney in confi-
dence.' '

1
43 This reasoning provides a logical basis for the limitation

135. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.06, comments 7, 10.
136. 565 F.2d 246 (2nd Cir. 1977).
137. Id. at 251 n.7; see City of Cleveland v. Cleveland Elec. Illuminating Co., 440 F.

Supp. 193, 205 (N.D. Ohio 1976) (holding that the City of Cleveland, with full knowledge of
the adverse party's legal representation, waived any right to assert an alleged conflict of interest
because of opposing counsel), aff'd mem., 573 F.2d 1310 (6th Cir. 1977), cert. denied, 435
U.S. 996 (1978).

138. See, e.g., W.T. Grant v. Haines, 531 F.2d 671, 674 (2nd Cir. 1976) (consent of
"sophisticated businessman" held valid).

139. See supra note 4 (comparing simultaneous representation with successive adverse
representation).

140. E. EPSTEIN, supra note 112, at 126.
141. 588 F.2d 221 (7th Cir. 1978).
142. Id. at 229.
143. Id. at 228; accord In re Boone, 83 F. 944, 956 (N.D. Cal. 1897).
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on effective consent found in the Texas Disciplinary Rules. 144

B. Chinese Walls

A Chinese wall is a screening device used by law firms to
segregate new attorneys who might have been exposed to confidential
information of a former client while at a prior law firm from
members of the new firm working on an adverse matter involving
the former client. 145 The defense was developed in response to dis-
qualifications based upon the appearance of impropriety under canon
9 of the ABA Model Code, and requires the segregation of the
"tainted" lawyer from members of the firm who could benefit from
the information of which the lawyer has knowledge. 146

Some commentators believe that the Chinese wall defense will
eventually prevail in most jurisdictions. 147 In support of this view,
the commentators reason that it is unrealistic, given the ever-increas-
ing size of many firms, to presume that all lawyers in a firm share
knowledge of all the confidences of all the firm's clients. 48 Further,
it is urged that such presumptions unnecessarily restrict mobility in
our transient society. 149 Nonetheless, the outlook for the defense in
Texas is not encouraging. 150

In Petroleum Wholesale, Inc. v. Marshall,"' Petroleum Whole-
sale relied on the federal district court decision of Lemaire v. Texaco,
Inc.'5 2 for the proposition that Texas case law permits the Chinese

144. See supra note 132 and accompanying text. Even where consent has been given, it
can be withdrawn if new facts come to light that were not known at the time consent was
given, see Estates Theatres, Inc. v. Columbia Pictures Indus., Inc., 345 F. Supp. 93, 98
(S.D.N.Y. 1972), or if the previously consenting party now fears that confidential information
may be revealed after all. See Westinghouse Elec. Corp. v. Gulf Oil Corp., 588 F.2d 221, 229
(7th Cir. 1978).

145. See Clore & Keeley, supra note 9, at 65.
146. See generally Comment, The Chinese Wall Defense to Law-Firm Disqualification, 128

U. PA. L. REV. 677 (1980) (providing a thorough overview of the Chinese wall defense).
147. See E. EPSTEIN, supra note 112, at 132-33.
148. Id. at 133.
149. Id.
150. See infra notes 151-60 and accompanying text.
151. 751 S.W.2d 295 (Tex. App. - Dallas, 1988 no writ).
152. 496 F. Supp. 1308 (E.D. Tex. 1980) (holding that an effectively established Chinese

wall prevents the imputation of confidential information); accord Manning v. Waring, Cox,
James, Sklar and Allen, 849 F.2d 222 (6th Cir. 1988) (Chinese wall eliminates the appearance
of impropriety); INA Underwriters Ins. Co. v. Rubin, 635 F. Supp. I (E.D. Pa. 1983) (imputed
knowledge presumption is rebuttable and a Chinese wall can effectively rebut imputation).
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wall as a device by which an entire law firm could avoid the harshness
of vicarious disqualification because a laterally hired attorney was
personally disqualified from representing a client of that firm.'53 In
rejecting this view, the Dallas Court of Appeals held that the pre-
sumption of shared confidences between a lawyer with actual knowl-
edge and other members of the new firm is irrebuttable, and that
construction of a Chinese wall does not refute the appearance of
impropriety under canon 9 of the Code. 54 Subsequent Texas opinions,
such as the Texas Supreme Court case of NCNB Texas National
Bank v. Coker,' affirm the view that the presumptions which arise
out of the substantial relationship test are irrebuttable, and thus not
defeated by a Chinese wall.'5 6

These cases, coupled with the recent adoption of the Texas
Disciplinary Rules, support the proposition that Chinese walls are
not valid in Texas as a defense to former client conflicts of interest
that arise in private practice. Significantly, the "appearance of im-
propriety" standard, upon which the Chinese wall defense was
founded, was not continued under the Rules. 5 7 Further, rule 1.10
governing successive government and private employment specifically
provides that screening may be used in connection with a matter in
which a former government lawyer participated.' By not addressing
the defense in rule 1.09, one can arguably imply that the Texas
Model Rules Committee intended to exclude screening as a defense
in private practice. In sum, even though rejection of the Chinese
wall defense may be unrealistic with regard to the needs of today's
lawyer in our "transient society,"' such an interpretation of rule
1.09 is entirely consistent with the stated objective of rule 1.09 which
is to protect the interests of the client.I60

V. CONCLUSION

In recent years, the principal source for rules regarding conflicts
of interest has been the Texas Code of Professional Responsibility.

153. 751 S.W.2d at 298.
154. Id. at 301.
155. 765 S.W.2d 398 (Tex. 1989); see supra notes 63-73 and accompanying text (discussing

Coker).
156. See id. at 400 ("moving party is entitled to a conclusive presumption that confidences

and secrets were imparted to the former attorney").
157. See supra note 113.
158. TEXAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.10.
159. See supra notes 147-49 and accompanying text.
160. See TExAS DISCIPLINARY RULES OF PROFESSIONAL CONDUCT Rule 1.09, comment 10.
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However, conflicts of interest arising from representation of a client
with interests adverse to those of a former client were not addressed
by the Code. The recent adoption of the Texas Disciplinary Rules
of Professional Conduct as a replacement for the Code rectified this
situation. Rule 1.09 of the new standard specifically governs former
client conflicts of interest that arise in private practice. Rule 1.09
addresses circumstances in which a lawyer, and other lawyers who
were, are, or become members of a firm in which that lawyer
practiced or practices, may represent a client against a former client
of that lawyer or of the lawyer's former firm. Although rule 1.09
will likely achieve its stated objective of protecting the interests of
the former client, some question remains as to whether it does so by
unnecessarily restricting the freedom of today's lawyer.

Gregory L. Allen




