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I. INTRODUCTION

To curb the recent rise in drug and drug related crimes, Congress
has passed stringent forfeiture provisions by which the federal gov-
ernment gains title to property which was either an instrument or
fruit of criminal activity.' As a result, law enforcement authorities
have increasingly used forfeitures of real property as a weapon in
the war against drugs. 2 Forfeiture proceedings can be in the nature
of either an in personam criminal/punitive action against the owner
of such property, or an in rem civil/remedial action against the
property itself.3

The criminal forfeiture provisions contained in 21 U.S.C. § 8534
will be discussed only briefly because of the significant theoretical
and procedural differences between criminal forfeiture and the civil
forfeiture provisions contained in 21 U.S.C. § 881.1 This comment
will focus on civil forfeitures because this is the method by which
the government most frequently gains title to real property. A civil
forfeiture action is characterized statutorily as an in rem action

1. See, e.g., 21 U.S.C. §§ 853, 881 (1988) (describing criminal and civil forfeiture
provisions, respectively).

2. See, e.g., United States v. One Parcel of Real Property With Bldgs., Appurtenances,
& Improvements Known as 6 Patricia Drive in North Providence, R.I., 705 F. Supp. 710,
712-13 (D.R.I. 1989) ("Among the increasingly powerful weapons in the federal government's
arsenal for waging its escalating war on drug trafficking in the United States are the mechanisms
of civil and criminal forfeiture."); WriTE HOUSE CONFREINCE FOR A DRUG FRE AMERICA,
FiNA. REPORT 56 (1988) ("The seizure and forfeiture of the assets of drug offenders and drug
money launderers constitutes one of the finest tools U.S. law enforcement authorities have to
combat the drug trade. Drug trafficking is a crime driven by the potential for illicit profit,
and the forfeiture of assets sends a powerful message to drug criminals that crime does not
pay. However, the use of seizure and forfeiture as a weapon in the war against drugs must
be expanded.").

3. The term "forfeiture" has been defined as "[tihe passing of title to property to the
Government as the result of an act in violation of the law . . . The Government must perfect
that title by judicial or administrative process." DEPT. OF TREASURY, SEIZED PROPERTY

HANDBOOK, App. B, 10 (1987).
4. See 21 U.S.C. § 853 (1988).
5. See infra notes 6-16 and accompanying text (discussing the theoretical and procedural

differences between civil and criminal forfeiture). Because of the in personam nature of a
criminal forfeiture proceeding, it is theoretically impossible for an innocent lienholder of record
to have its interest in the real property collateral extinguished. This is because a criminal
forfeiture only determines the government's title as against the defendant, not any other parties
with an interest in the property. Therefore, there are no cases discussing the rights of a
lienholder in a criminal forfeiture case. All of the relevant cases have arisen in the context of
section 881 pertaining to civil forfeitures, wherein the lienholder is, at least theoretically, at
risk of losing its rights in the forfeited collateral. See infra notes 230-93 and accompanying
text (discussing the innocent owner defense to a civil forfeiture proceeding).
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against the real property itself, and determines the government's title
to the property as against the whole world. 6 Real property which
was used, or intended to be used, to facilitate the violation of federal
drug statutes, or which constitutes proceeds from drug transactions,
is deemed to be the defendant rather than the owner of the property. 7

Any person alleging an interest in the property sought to be forfeited,
including the record owner, is characterized as a "claimant" rather
than a defendant.'

In stark contrast to civil forfeitures, criminal forfeiture actions
are in personam and determine the government's title only as against
named defendants. 9 Criminal forfeiture "is imposed directly on an
individual as part of a criminal prosecution rather than in a separate
proceeding in rem against the property subject to forfeiture."' 0

Furthermore, the "government must allege forfeiture in the infor-
mation or indictment, and carries the burden of proof beyond a
reasonable doubt. Special verdicts must be returned regarding the
forfeiture allegations."" Not only must special verdicts be returned,
but the defendant must be convicted on the substantive criminal
charge. 12

6. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 680-89 (1974).
7. Id.
8. See U.S. DEPT. OF JUsTICE, DRUG AGENTS' GUIDE TO FoRs rruRE OF ASSETS (1987

REVIsION), 3-9 (1987) [hereinafter "DRUG AGENTS' GUIDE"].

9. See, e.g., United States v. Tit's Cocktail Lounge, 873 F.2d 141, 143 (7th Cir. 1989).
10. United States v. McKeithen, 822 F.2d 310, 312 (2d Cir. 1987) (citation omitted); see

also United States v. Premises Described as Route 2, Box 61-C, Crossett, Ark., 727 F. Supp.
1295, 1297 (W.D. Ark. 1990) ("Unlike a criminal proceeding, a forfeiture proceeding under
section 881(a)(7) is an in rem civil proceeding directed at the property of a person. It exists
separate and apart from any criminal proceeding directed at the person who may own the
property.") (citation omitted).

11. 822 F.2d at 312 (citations omitted).
12. 21 U.S.C. § 853(a) (1988); see also United States v. $152,160.00 in United States

Currency, 680 F. Supp. 354, 356 (D. Colo. 1988) (A criminal forfeiture action "proceeds in
personam against the defendant in a criminal action and is imposed as a sanction against the
convicted defendant."); United States v. Miscellaneous Jewelry, 667 F. Supp. 232, 242 (D.
Md. 1987) (In a criminal forfeiture, "[t]he government must prove the defendant guilty beyond
a reasonable doubt and only then may criminal forfeiture be imposed as an additional
sanction." In other words, the personal guilt of the defendant is the primary issue in a criminal
forfeiture, whereas in a civil forfeiture proceeding it is not.) (citation omitted), aff'd, sub
nom. In re One 1985 Nissan, 300ZX, VIN: JN1C214SFX69854, 889 F.2d 1317 (4th Cir. 1989);
United States v. Schmalfeldt, 657 F. Supp. 385, 387 (W.D. Mich. 1987) ("The distinguishing
characteristic of criminal forfeiture is that, unlike the in rem character of civil forfeiture, the
personal guilt of a defendant is at issue.") (citing United States v. Long, 654 F.2d 911 (3d
Cir. 1981)).
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The differences between criminal and civil forfeitures go far
beyond the general characterization of the proceeding. Criminal
forfeiture proceedings carry with them the attendant procedural and
constitutional safeguards of any other criminal action, whereas civil
forfeitures must only comply with the statutory framework and the
lower constitutional scrutiny afforded other civil proceedings. 3 It
should be noted that the civil forfeiture framework has been explicitly
upheld by the Supreme Court as a civil proceeding rather than a
criminal one, notwithstanding its extreme consequences. 4 This dis-

13. See, e.g., United States v. Tax Lot 1500, Township 38 S., Range 2 E., Section 127,
Further Described as 300 Cove Rd., Ashland, Jackson, County, Ore., 861 F.2d 232, 235 (9th
Cir. 1988) (Eighth Amendment does not apply to civil forfeitures); United States v. D.K.G.
Appaloosas, Inc., 829 F.2d 532, 544-45 (5th Cir. 1987) (ex post facto clause does not apply
to civil forfeitures); United States v. Parcel of Real Property Known as 6109 Grubb Rd.,
Millcreek Township, Erie County, Pa., 708 F. Supp. 698, 701-02 (W.D. Pa. 1989) (The court
concluded that "the claimants in a § 881 forfeiture action are not entitled to the wide range
of constitutional protections afforded to a criminal defendant. Specifically, we conclude that
they are not entitled to the protection that the presumption of innocence provides, nor are
they entitled to impose upon the United States the burden of proof beyond a reasonable
doubt." The court further concluded that such a forfeiture could not be characterized as cruel
and unusual punishment, taking without compensation, or implicating the double jeopardy
clause.), vacated in part, 885 F.2d 994 (3d Cir. 1989); United States v. 26.075 Acres, More
or Less Located in Swift Creek Township, Wake County, N.C., 687 F. Supp. 1005, 1013
(E.D.N.C. 1988), aff'd in part and rev'd in part, sub nom. United States v. Santoro, 866 F.2d
1538 (4th Cir. 1989) (the Eighth Amendment does not apply to civil forfeitures); United States
v. Miscellaneous Jewelry, 667 F. Supp. 232, 247 (D. Md. 1987) (abatement doctrine does not
apply to civil forfeitures), aff'd, sub nom. In re One 1985 Nissan, 300ZX, VIN:
JNIC214SFX69854, 889 F.2d 1317 (4th Cir. 1989); United States v. Schmalfeldt, 657 F. Supp.
385, 394 (W.D. Mich. 1987) ("Thus, the Court has no difficulty in finding that 21 U.S.C. §
881 is not a criminal proceeding and that the double jeopardy clause does not apply.").

14. Although the Supreme Court has never explicitly addressed this distinction in the
context of section 881, it has dealt with the issue pertaining to civil forfeitures for violations
of other statutes. In United States v. One Assortment of 89 Firearms, 465 U.S. 354, 355-57
(1984), the Court confronted the issue of whether the prior acquittal of the claimant on charges
of knowingly engaging in the business of selling in firearms without a license, barred a
subsequent civil forfeiture action against the firearms involved. "Unless the forfeiture sanction
is essentially criminal in character, the Double Jeopardy Clause is not applicable." Id. at 362.
The Court characterized the issue as one of statutory interpretation and then applied the two
part test enunciated in United States v. Ward, 448 U.S. 242 (1980). The first prong of the
Ward test inquires whether Congress, in enacting such legislation, either expressly or impliedly
indicated a preference for either a criminal or civil characterization. 465 U.S. at 362. The
Court concluded that "Congress' intent in this regard is most clearly demonstrated by the [in
rem] procedural mechanisms it established for enforcing forfeitures under the statute," and
that the statute in question was intended as a remedial civil sanction. Id. at 363. The second
prong of the Ward test inquires "'whether the statutory scheme is so punitive either in purpose
or effect as to negate Congress' intention to establish a civil remedial mechanism.' " Id. at
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tinction is based on the. fact that civil forfeitures are designed to
serve broad remedial purposes and are directed at property rather
than at any culpable individual. 5

365; see also United States v. D.K.G. Appaloosas, Inc., 829 F.2d 532, 544 (5th Cir. 1987)
("[B]ecause all 'sanctions' are necessarily 'penal' to some degree, it is more important to
determine whether the sanction serves primarily a penal purpose than it is to determine whether
it serves at least a penal purpose.") (emphasis in original). The Court further stated that
"[o]nly the clearest proof that the purpose and effect of the forfeiture are punitive will suffice
to override Congress' manifest preference for a civil sanction," and such a showing was not
made in the present case. Id. Thus, the government was permitted to pursue the civil forfeiture
remedy notwithstanding the claimant's prior acquittal and the fact that the forfeiture was
based on the same conduct. Id. at 366. But see United States v. Halper, - U.S. -,
-, 109 S. Ct. 1892, 1901-02 (1989) (In holding that the Double Jeopardy Clause may apply
when a civil fine is imposed which is so extreme and so divorced from the government's actual
damages, the court stated that "the determination whether a given civil sanction constitutes
punishment in the relevant sense requires a particularized assessment of the penalty imposed
and the purposes that the penalty may fairly be said to serve. Simply put, a civil as well as a
criminal sanction constitutes punishment when the sanction as applied in the individual case
serves the goals of punishment.").

The holding of One Assortment of 89 Firearms is consonant with the Court's earlier
pronouncements in One Lot Emerald Cut Stones & One Ring v. United States, 409 U.S. 232,
235-36 (1972), Helvering v. Mitchell, 303 U.S. 391, 400 (1938), and Dobbin's Distillery v.
United States, 96 U.S. 395, 399 (1877). Lower courts have subsequently held that section 881
comports with the analysis set forth in the foregoing cases and is a civil rather than criminal
proceeding. See, e.g., United States v. One 107.9 Acre Parcel of Land Located in Warren
Township, Bradford County, Pa., 1990 WL 20917, 11-12 (3d Cir. March 20, 1990); United
States v. D.K.G. Appaloosas, Inc., 829 F.2d 532, 540-45 (5th Cir. 1987); United States v.
Parcel of Real Property Known as 6109 Grubb Rd., Millcreek Township, Erie County, Pa.,
708 F. Supp. 698, 699-02 (W.D. Pa. 1989) (excellent analysis of the Supreme Court cases
mentioned previously), vacated in part, 885 F.2d 994 (3d Cir. 1989); United States v. 26.075
Acres, More or Less Located in Swift Creek Township, Wake County, N.C., 687 F. Supp.
1005, 1013-14 (E.D.N.C. 1988), aff'd in part and rev'd in part, sub nom. United States v.
Santoro, 866 F.2d 1538 (4th Cir. 1989); United States v. $152,160.00 in United States Currency,
680 F. Supp. 354, 356-58 (D. Colo. 1988); United States v. Miscellaneous Jewelry, 667 F.
Supp. 232, 242-44 (D. Md. 1987), aff'd, sub nom. In re One 1985 Nissan, 300ZX, VIN:
JNIC214SFX69854, 889 F.2d 1317 (4th Cir. 1989); United States v. Schmalfeldt, 657 F. Supp.
385, 393-94 (W.D. Mich. 1987); United States v. Premises Known as 2639 Meetinghouse Rd.,
Jamison, Pa., 633 F. Supp. 979, 988 (E.D. Pa. 1986).

15. See, e.g., United States v. Premises & Real Property at 4492 S. Livonia Rd., Livonia,
N.Y., 889 F.2d 1258, 1271 (2d Cir. 1989) ("We are aware that the combined effect of the
forfeiture statute and the summary judgment procedure creates an unusual, and perhaps even
harsh, result .... Nevertheless, this result fits squarely within the statutory framework for
civil forfeitures that Congress has expressly provided; we certainly cannot say that Congress
did not intend this result in view of the magnitude of the national drug problem it was
addressing."); United States v. 26.075 Acres, More or Less Located in Swift Creek Township,
Wake County, N.C., 687 F. Supp. 1005, 1013 (E.D.N.C. 1988) (The court held that section
881(a)(6) and (a)(7) are "designed to serve broad, remedial, non-punitive purposes ....
Admittedly, the statute always has a collateral and incidental punitive effect, but the primary
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It is apparent then why the government prefers to pursue the
civil forfeiture remedy rather than criminal forfeiture. Any grounds
which would satisfy a criminal forfeiture action may be more readily
and rapidly achieved via a civil forfeiture proceeding. Furthermore,
a civil forfeiture action may be commenced totally independent of,
and even after, a criminal, action. 6 As the civil forfeiture remedy is
more prevalently used, the rights of the government will more fre-
quently conflict with the rights of holders of security interests in the
real property subject to forfeiture. The issue thus becomes, what are
the mortgagee's rights in the real property which is the subject to
forfeiture, and how those rights may be protected.

This discussion will address the federal civil forfeiture provisions
pertaining to forfeiture of real estate contained in section 881(a)(6)
and (7).17 The aim of this article is to provide the mortgage lender
with a comprehensive guide to this area of law when it suddenly
finds its collateral the object of a forfeiture proceeding. Further, the
article will attempt to make the lender aware of its rights upon
forfeiture of its collateral, how to protect those rights, and how to
mitigate the costs associated with protecting those rights.

As this article progresses, two competing interests will emerge
that form the basis of major conflicts of opinion in civil forfeiture
law. One of the interests is the "governmental" interest. This interest
represents the federal government's desire to use forfeiture as a

purposes of the statute, as confirmed by the legislative history, are remedial in nature."), aff'd
in part and rev'd in part, sub nom. United States v. Santoro, 866 F.2d 1538 (4th Cir. 1989);
United States v. $152,160.00 in United States Currency, 680 F. Supp. 354, 356 (D. Colo. 1988)
("Generally, public policy supports use of these statutory schemes in cases involving narcotics
violations because they foster the purposes served by the underlying criminal statutes by
preventing illicit use of real or personal property and by imposing an economic penalty,
rendering unlawful behavior less profitable."); United States v. Miscellaneous Jewelry, 667 F.
Supp. 232, 242 (D. Md. 1987) ("Congress specifically sought to avoid the implications of
criminal forfeiture, creating a civil procedure for the recovery of drug proceeds, separate from
the additional criminal sanction in 21 U.S.C. § 853(a)(1)."), aff'd, sub nom. In re One 1985
Nissan, 300ZX, VIN: JNIC214SFX69854, 889 F.2d 1317 (4th Cir. 1989); United States v.
Premises Known as 2639 Meetinghouse Rd., Jamison, Pa., 633 F. Supp. 979, 994 (E.D. Pa.
1986) (citations omitted) ("These remedial purposes include removing the incentive to engage
in the drug trade by denying drug dealers the proceeds of illgotten gains, stripping the drug
trade of its instrumentalities, including money, and financing Government programs designed
to eliminate diug trafficking.").

16. See, e.g., United States v. One Assortment of 89 Firearms, 465 U.S. 354, 366 (1984);
One Lot Emerald Cut Stones & One Ring v. United States, 409 U.S. 232, 234-36 (1972);
Helvering v. Mitchell, 303 U.S. 391, 397 (1938).

17. See 21 U.S.C. § 881(a)(6) & (7) (1988).
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weapon to combat drug related activities. The other competing in-
terest can best be classified as the "private" interest. This interest
represents the individuals and institutions affected by forfeiture.
While recognizing the need for combating the social harm of drug
related crimes, this conflict suggests that the government's use of
forfeiture must be restricted so as to not violate the Constitution or
impair generally accepted business practices. There are many areas
of forfeiture law which are the subject of sharp disagreement among
the federal courts and these controversies vividly illustrate the friction
between the governmental and private interests. This article will seek
to analyze both sides of each controversy and identify which one
should prevail.

II. HISTORicAL ANALYSIS

The concept of forfeiture originated in Biblical times under the
religious atonement practice of deodands.18 The ancient Greek and
Roman societies likewise adopted the deodand concept of forfeiture
as compensation for injured persons.' 9 Early forfeiture concepts were
based on the superstitious belief that an object causing injury or
death became tainted with evil to the extent that expiation of the
object was necessary for the good of society.2t As religious needs
and the use of atonement practices changed, the deodand lost its
religious connotations and was adopted as a means of generating
revenue for the sovereignty. 21 The British common law theory of
deodands reasoned that an instrumentality which caused injury com-
mitted a breach of the King's peace and was, therefore, subject to
forfeiture to the Crown. 22

18. See Exodus 21:28 ("[Ilf an ox gore a man or a woman, and they die, he shall be
stoned and his flesh shall not be eaten."). Deodand comes from the Latin phrase deo dandum
meaning a thing to be given to God. BLACK'S LAw DIcTIoNARY 392 (5th ed. 1979).

19. See 0. HoLmEs, THE COMMON LAW 7-11 (1881). For example, Plato mentioned
provisions in Greek law for forfeiture such as "if a slave killed a man, he was to be given
up to the relatives of the deceased." Id. at 7.

20. See 1 W. BLAcKsTO rN, COMMENTAms 299-300 (1897); see also Parker-Harris Co. v.
Tate, 135 Tenn. 509, -, 188 S.W. 54, 55 (1916) (discussing the historical nature and
development of forfeiture).

21. 1 W. BLAcKsroNE, COMMENTARmS 301-02 (1897).
22. Id. at 299. Justice Holmes recognized the growth of the deodand forfeiture rules as

an example of a common historical phenomenon:
The customs, beliefs, or needs of a primitive time establish a rule or formula. In
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Although the deodand institution is deeply rooted in ancient
historical and religious practices, the concept did not originally
become part of the American common law. 23 Early American courts
found the ancient rationale of deodands to be archaic and unjust
and refused to adopt it as a common law principle36 Although early
American courts failed to recognize the deodand concept of forfei-
ture, colonial governments passed forfeiture statutes even before the
American Revolution. 25 Likewise, some of the earliest legislation by
Congress included both civil and criminal forfeiture provisions. 26

Since the enactment of the first forfeiture statutes, American
courts have regarded civil forfeiture proceedings as in rem. 27 As a
result of the in rem classification, the parties' interests were accorded
less protection than if the proceedings were in personam. In The
Palmyra,29 the United States Supreme Court laid the early foundation
for civil forfeiture in American jurisprudence. The Palmyra, a Span-
ish ship, was seized and condemned under claims of piracy in
violation of federal law. 30 The owners of the ship challenged the
seizure as improper. 3' Although the acquittal of the piracy claim was
upheld, the Court meticulously explained that the civil forfeiture was
in rem and totally unrelated to the personal acts and ownership

the course of centuries the custom, belief, or necessity disappears but the rule
remains. The reason which gave rise to the rule has been forgotten, and ingenious
minds set themselves to inquire how it is to be accounted for. Some ground of
policy is thought of, which seems to explain it and to reconcile it with the present
state of things; and then the rule adapts itself to the new reasons which have been
found for it, and enters on a new career. The old form receives new content, and
in time even the form modifies itself to fit the meaning which it has received.

0. HoLms, Tit COmMON LAw 5 (1881); see also Calero-Toledo v. Pearson Yacht Leasing
Co., 416 U.S. 663, 683 n.19 (1974) (citing this passage for a historical foundation in upholding
forfeiture under a Puerto Rican statute).

23. See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 681 n.19 (1974). The
deodand was abolished by English statute in the early 1800s. See id.

24. See Parker-Harris Co. v. Tate, 135 Tenn. 509, -_,. 188 S.W. 54, 55 (1916).
25. See C.J. Hendry Co. v. Moore, 318 U.S. 133, 143-45 (1942).
26. See Act of Aug. 4, 1790, §§ 13, 22, 27, 28, 67, 74, 1 Stat. 157, 161, 163, 176, 179.

It is interesting to note that the change from common law to statutory authority follows
Justice Holmes perception of the "adaptation phenomenon" of customs, beliefs, and rules
throughout history. See supra note 22, at 5 (explaining Holmes theory).

27. See Jennings v. Carson, 8 U.S. (4 Cranch) 2, 23-24 (1807).
28. See The Palmyra, 25 U.S..(12 Wheat.) 1, 13-15 (1827).
29. 25 U.S. (12 Wheat.) 1 (1827).
30. Id. at 8.
31. Id. at 9-10.
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interests of the parties. 32 Therefore, criminal convictions were not
necessary to establish probable cause for seizure;" and, the innocence
of the property owners regarding the criminal charges was of no
consequence.34 The Palmyra in rem classification became the corner-
stone for justifying civil forfeiture when Congress expanded forfeiture
provisions into areas other than admiralty.

In Dobbin's Distillery v. United States,3" a landlord's property
was seized and forfeited due to the tenant's operation of an illegal
distillery on the premises.3 6 The forfeiture of the landlord's property
was upheld by the Supreme Court because the proceeding was a civil
in rem action under which Congress attached the offense to the
distillery, regardless of the guilt or innocence of the property owner.3 7

The next development in forfeiture law was the establishment of
the "relation back" doctrine in United States v. Stowell.3" This case,
like Dobbin's Distillery, involved forfeiture of property used in
connection with an illegal distillery.3 9 The Supreme Court enunciated
the "relation back" doctrine by stating that:

[w]henever a statute enacts that upon commission of a certain act
specific property shall be forfeited, the forfeiture takes place
immediately upon the commission of the act . . . although [the
United States'] title is not perfected until a judicial condemnation;
the forfeiture constitutes a . . . transfer . . . to the United States

32. Id. at 14-15.
33. Id. at 15.
34. Id. at 17-18.
35. 96 U.S. 395 (1878).
36. Id. at 396-97.
37. Id. at 399-400. "[U]nlawful acts of the distiller bind the owner of the property ...

as if they were committed by the owner himself." Id. at 404.
38. 133 U.S. 1 (1890).
39. Id. at 11-12. The forfeiture statute in issue in the case read:

[A~ll distilled spirits or wines, and all stills or other apparatus fit or intended to be
used for the distillation . . . of spirits . . ., owned by such person, whenever found,
and all . . . personal property found in the distillery . . . or in any building . . .
connected therewith, and used with or constituting a part of the premises; and all
right, title, and interest . . . of every person who knowingly has . . . permitted the

business of a distiller to be there carried on, . . . and all personal property . . . of

any person who has permitted . . . any building . . . or any part thereof, to be used
for purposes of ingress or egress to or from such distillery ... , and all right, title,
and interest of every person in any premises used for ingress or egress to or from
such distillery, who knowingly ... permitted such premises to be used for such
ingress or egress, shall be forfeited to the United States.

Act of 1875, ch. 36, § 16, 18 Stat. 291, 310 (1875).

1990] 2135
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at the time the offense is committed, and the condemnation . . .
relates back . . . and avoids ... sales and alienations, even to
purchasers in good faith.40

Application of this doctrine in Stowell resulted in voiding a quitclaim
deed given to the mortgagee by the mortgagor in lieu of foreclosure,
thereby preventing the mortgagee from claiming ownership of the
property. 41 Although the mortgagee did not have title to the land,
the mortgage remained valid against the United States' interest be-
cause the statute expressly exempted interests of innocent owners
from forfeiture.42 The Stowell doctrine is now codified in section
881(h).43

Cases decided since Stowell have continued to recognize both
the in rem classification and the "relation back" doctrine. 44 In J. W.
Goldsmith-Grant Co. v. United States,45 the Supreme Court upheld
forfeiture of an automobile because illegal distilled spirits were dis-
tributed from the car. 46 In rejecting attacks on the forfeiture by
owners of the automobile, the Court simply deferred to its past
decisions and the history of forfeiture law and stated that "whether
the reason for [the forfeiture statute] be artificial or real, it is too
firmly fixed in the punitive and remedial jurisprudence of the country
to now be displaced." ' 47 "It is the illegal use that is the material
consideration, it is that which works the forfeiture, the guilt or
innocence of its owner being accidental.' '48

The most recent Supreme Court pronouncement on civil forfei-
ture was the 1974 decision of Calero-Toledo v. Pearson Yacht Leasing
Co.49 The government seized a leased yacht because a small amount

40. 133 U.S. at 16-17.
41. Id. at 19.
42. Id. at 20.
43. 21 U.S.C. § 881(h) (1988); see also Caplin & Drysdale, Chartered v. United States,

__ U.S. ., -, 109 S. Ct. 2646, 2651, 105 L. Ed. 2d 528, 539-40 (1989) (discussing
the continued validity of the Stowell relation back doctrine as codified in section 853(c)
pertaining to criminal forfeitures). The criminal forfeiture relation back provision uses the
same language as that found in section 881(h) pertaining to civil forfeiture. Compare 21 U.S.C.
§ 853(c) (1988) (applying the "relation back" doctrine to criminal forfeiture) and 21 U.S.C.
§ 881(h) (1988) (applying the "relation back" doctrine to civil forfeiture).

44. See C.J. Hendry Co. v. Moore, 318 U.S. 133, 152-23 (1942); J.W. Goldsmith-Grant
Co. v. United States, 254 U.S. 505, 511-13 (1921).

45. 254 U.S. 505 (1921).
46. Id. at 513.
47. Id. at 511.
48. Id. at 513.
49. 416 U.S. 665 (1974).
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of marijuana was discovered onboard while in the possession of the
lessees of the yacht.5 0 The Supreme Court upheld the Puerto Rican
forfeiture statute against the owner's contention that seizure without
notice, and forfeiture only fifteen days after notice, was a violation
of its due process rights.5 After reviewing the historical development
of forfeiture from Biblical times to the present,52 the Court found
that certain policy reasons, such as the use of forfeiture to discourage
illegal activities, were sufficient to support Puerto Rico's enactment
of a forfeiture statute that would not otherwise satisfy general due
process requirements." Although the Court recognized that consti-
tutional limitations may exist to curtail forfeiture of an innocent
owner's property interest, such governmental action would not be
unduly oppressive unless the owner could show that he was neither
involved in nor consented to the illegal activity and that he had done
everything reasonably possible to prevent illegal use of the property.5 4

In addition, the Court noted that application "to lessors, bailors or
secured creditors .. .may have the desirable effect of inducing them
to exercise greater care in transferring possession of their property." 55

Although the lessor's yacht was forfeited in Calero-Toledo, the
Supreme Court acknowledged in dicta that innocent owners may have
constitutional protections in a forfeiture action. 6

III. STATUTORY FRAMEWORK FOR FORFEITURE

The present civil forfeiture provisions pertaining to drug related
activities were enacted as part of the Comprehensive Drug Abuse

50. Id. at 665.
51. Id. at 476-81. The government conceded that the lessor of the yacht was not involved

in the criminal activity and "had no knowledge that [the] property was being used . .. in
violation of the [law]." Id. at 668.

52. Id. at 681-86; see also supra notes 18-48 and accompanying text (discussing the
development of modern forfeiture law from the ancient deodand concept).

53. 416 U.S. at 686-90. The Court also implied that the government's interest in receiving
compensation for its efforts in controlling illegal activities was a legitimate factor to consider
when determining the constitutionality of forfeiture statutes. Id. at 687 n.26.

54. Id. at 689-90.
55. Id. at 688. The result of this rationale would be to put the burden of policing use of

property uses on private business and individuals, including the burden of bearing the costs
associated with exercising the police function. See infra notes 429-31 and accompanying text
(discussing what role, if any, the real estate lender should have in policing its borrowers).

56. See id. at 690.
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Prevention and Control Act of 1970 ("Act").17 The Act was designed
to deal with the "growing menace" of drug abuse by providing for,
among other things, more effective law enforcement tools in the fight
against illegal drug use. 8 The statute created a forfeiture provision
for all controlled substances, containers of controlled substances,
records associated with such illegal activities and transactions, and
conveyances used to facilitate violation of the statutes 9 The Act
also provided that property subject to forfeiture could be seized
without a warrant if the government had probable cause to believe
the property's use was intended to violate the provisions of the
statute. 60 In 1978, Congress added section 881(a)(6) to allow forfeiture
of all property exchanged for controlled substances and all proceeds
traceable to such an exchange. 6' Congress' intent in enacting subsec-
tion (a)(6) was to attack not only the instrumentalities of the drug
trade, but also the underlying motive - illicit profits. 62

In 1984, Congress again amended the civil forfeiture statute to
expressly permit forfeiture of real property.63 Even though a similar
result had been allowed under section 881(a)(6), such forfeitures were
limited to the extent that the real property constituted proceeds from
illegal drug transactions. 4 Congress deemed the 1984 amendment a

57. Pub. L. No. 91-513, § 511, 84 Stat. 1236, 1276-78 (codified at 21 U.S.C. § 881
(1988)).

58. H.R. REP. No. 91-1444, 91st Cong., 2d Sess. 1, reprinted in 1970 U.S. CODE CONG.
& ADmw. NEWS 4566, 4567 (1970). The major impetus behind this legislation was recognition
of the exponential increase in drug use and drug related crimes. Congress also recognized that
society's general ignorance of the cause of drug abuse and its consequences required compre-
hensive remedies. Hence, rehabilitation and prevention coupled with enhanced enforcement
measures were enacted to address the problem. See id. at 6-10, reprinted in 1970 U.S. CODE
CONG. & ADhaN. NEWS at 4572-74.

59. 21 U.S.C. § 881(a)(1)-(5) (1988).
60. Id. § 881(b)(4); see also infra notes 79-152 and accompanying text (discussing civil

forfeiture procedures and related issues).
61. Act of Nov. 10, 1978, Pub. L. No. 95-633, § 301, 92 Stat. 3768, 3777 (codified as

amended at 21 U.S.C. § 881(a)(6) (1988)).
62. JOINT EXPLANATORY STATEMENT ON TrrtEs II & III, 95th Cong., 2d Sess., 124 Cong.

Rec. 17647, reprinted in 1978 U.S. CODE CONG. & AxDmN. NEWS 9518, 9522 (1978).
63. Act of Oct. 12, 1984, Pub. L. No. 980473, Title II, ch. III Part B, § 306, 98 Stat.

1837, 2050 (codified at 21 U.S.C. § 881(a)(7) (1988)).
64. See, e.g., United States v. Parcels of Land, No. 89-1812 (1st Cir. April 30, 1990)

(Lexis, Genfed Lib Dist. File) ("There can be no doubt that the language in 21 U.S.C. §
881(a)(6) providing for the forfeiture of 'proceeds' encompasses such a forfeiture of real
property.") (citation omitted); United States v. Premises Known as 8584 Old Brownsville Rd.,
Shelby County, Tenn., 736 F.2d 1129, 1130-31 (6th Cir. 1984).
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necessary law enforcement tool to fight "two of the most serious
crime problems facing the country: racketeering and drug traffick-
ing." 6 5 Simply put, Congress found the existing forfeiture provisions
too restrictive to provide a powerful deterrent to drug related activ-
ities. 66 After the 1984 amendment, all property, personal or real,
used to facilitate the manufacture or distribution of controlled subst-
ances and all property acquired with the proceeds from illegal con-
trolled substance transactions is subject to civil forfeiture.67

Absent statutory exemption, an "innocent" owner's interest in
forfeited property would be extinguished.68 The Supreme Court has
allowed such a result, notwithstanding its harsh consequences. 69 Sec-
tion 881 does, however, contain exemptions from forfeiture for
certain property interests. 70 Most important to the present discussion
are the provisions which protect an "innocent owner" from forfeiture
of its interest.7' To the extent that such parties have an ownership
interest in the property, their interest is deemed non-forfeitable by
section 881 (a)(6) and (a)(7). The operative language of these subsec-
tions states that "no property shall be forfeited under this paragraph,
to the extent of the interest of an owner, by reason of any act or
omission established by that owner to have been committed or
omitted without the knowledge or consent of that owner. ' 72 The
term "owner" was intended to "be broadly interpreted to include
any person with a recognizable legal or equitable interest in the

65. H.R. REP. No. 98-1030, 98th Cong., 2d Sess. 191, reprinted in 1984 U.S. CODE CONG.

& ADMIN. NEws 3182, 3374 (1984).
66. Id. "[I]f a person uses a boat or car to transport narcotics ... [the] use of the

property renders it subject to civil forfeiture [but] if he uses a secluded barn ... or his house
as a manufacturing laboratory ... there is no provision to subject his real property to . ..
forfeiture, even though its use was indispensable to the commission of... [the] offense." Id.
at 195, reprinted in 1984 U.S. CODE CONG. & ADom4. NEws at 3378.

67. See 21 U.S.C. § 881(a) (1988).
68. See supra notes 18-56 and accompanying text (discussing the common law development

of forfeiture and its impact on an otherwise innocent owner of the property sought to be
forfeited).

69. See, e.g., Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 689-90 (1974);
Dobbin's Distillery v. United States, 96 U.S. 395, 399-400 (1878).

70. See 21 U.S.C. § 881(a) (1988) (providing protection for common carriers, parties
whose property is used in violation of the statute by someone without permission, and innocent
owners).

71. See infra notes 230-327 and accompanying text (discussing the innocent owner defense
and the requirements for a claimant to successfully assert it).

72. 21 U.S.C. § 881(a)(6)-(7) (1988).
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property seized."7 By protecting innocent owners, Congress expressly
intended to exempt such property from forfeiture unless the owner
consented to or had knowledge of the fact that:

1. the property was furnished or intended to be furnished in
exchange for a controlled substance in violation of law,
2. the property was proceeds traceable to such an illegal ex-
change, or
3. the property was used or intended to be used to facilitate any
violation of federal illicit drug laws. 74

The "relation back" doctrine is also important to this discussion.
The "relation back" doctrine, as applied to forfeiture actions, was
created in United States v. Stowell,7 where the Supreme Court held
that, upon the occurrence of the illegal act giving rise to forfeiture,
title to the property becomes vested in the United States. 76 In 1984,
Congress recognized that the "relation back" doctrine had become
a settled rule in forfeiture law and codified the doctrine as section
881(h). 77 The codification has not, however, eliminated conflicts over

73. JOINT EXPLANATORY STATEMENT ON TITLES II & III, 95th Cong., 2d Sess., 124 Cong.
Rec. 17647, reprinted in 1978 U.S. CODE CONG. & ADMIN. NEWS 9518, 9522 (1978).

74. Id., reprinted in 1978 U.S. CODE CoNG. & ADINw. NEWS at 9522-23.
75. 133 U.S. 1 (1889).
76. Id. at 16-17; see also supra notes 38-48 and accompanying text (discussing Stowell

and the "relation back" doctrine in the historical context of forfeiture). By relating the
forfeiture back to the date of the illegal act, courts are able to avoid subsequent transfers and
exchanges of the property. This result is founded on the theory that the transferor had no
interest to transfer because the United States had already acquired title to the property. See,
e.g., In re Metmor Fin., Inc., 819 F.2d 446, 448 (4th Cir. 1987) ("[N]o third party can acquire
a legally valid interest in the property from anyone other than the government, after the illegal
act takes place."). But see United States v. One Single Family Residence Located at 6960
Miraflores Ave., Coral Gables, Fla., No. 88-0349-CIV (S.D. Fla. Feb. 21, 1990) (Lexis, Genfed
library, Dist file) (holding that the innocent owner provisions of section 881 are an exception
to the "relation back" doctrine which allow lienholders who acquire their security interest
after the illegal act has occurred to be protected from forfeiture).

77. 21 U.S.C. § 881(h) (1988). "All right, title and interest in property described in
subsection (a) shall vest in the United States upon commission of the act giving rise to forfeiture
under this section." Id.; see also H.R. REP. No. 98-1030, 98th Cong., 2d Sess. 215, reprinted
in U.S. CODE CONG. & ADMIN. NEWS 3182, 3398 (1984) (noting that established common law
principles were the impetus for codifying the relation back doctrine). Some courts have
questioned whether this section has the same effect as the original Stowell doctrine because of
the innocent owner provisions of 881. See Eggleston v. Colorado, 873 F.2d 242, 247 (10th
Cir. 1989) ("Forfeiture therefore cuts off the rights of subsequent lienholders or purchasers,
subject to the so-called innocent owners exception in section 881(a)(6)."); see also 6960
Miraflores Ave., No. 88-0349-CIV (holding that the legislative history of section 881(a)(6) and
(7) overrules the Stowell prohibition against bona fide purchasers acquiring a valid, protectable
interest after the illegal act and that subsequent bona fide purchasers or lienholders may be
protected by the innocent owner provisions of section 881(a)).
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the scope of the doctrine or its effect on the quality of title vesting
in the government. 78

IV. CIVIL FORFEITuRE PROCEDURES

One of the most interesting aspects of civil forfeiture proceedings
is that, because they are actions in rem, the procedural rules per-
taining to admiralty and maritime in rem actions apply. 79 In accor-
dance with the Supplemental Rules for Certain Admiralty and Maritime
Claims, the procedures pertaining to an action in rem are available
"[w]henever a statute of the United States provides for a maritime
action in rem or a proceeding analogous thereto."' 0 These rules also
govern the determination of probable cause, the issuance of notice,
and service of process for all civil forfeitures.8' By applying the in
rem admiralty procedural rules, Congress has evidenced its intent
that "the thing in such a case is considered as the offender, or rather
that the offense is attached primarily to the thing, whether the offense
be malum prohibitum or malum in se." 8 2

Because an inanimate object is incapable of committing a wrong-
ful act, this legal fiction is founded on the ancient belief that a ship
possessed a certain existence beyond that of its owner.83 However,
the Supreme Court has cynically noted that whatever the reason for
civil forfeitures, whether "artificial or real, it is too firmly fixed in
the punitive and remedial jurisprudence of the country to be now
displaced.'"' The Eleventh Circuit has stated that it found "[n]either
[the customs nor admiralty] procedural rules . . . directly applicable
to section 881 forfeitures. Nor are they easily applied in concert with
each other. In fact, the application of these rules to section 881

78. See infra notes 328-408 and accompanying text (discussing the conflict between a
lienholder's rights and the rights of the government).

79. Section 881(b) provides that:
Any property subject to civil forfeiture to the United States under this subchapter
may be seized by the Attorney General upon process issued pursuant to the Supple-
mental Rules for Certain Admiralty and Maritime Claims by any district court of
the United States having jurisdiction over the property....

21 U.S.C. § 881(b) (1988).
80. FED. R. Civ. P. Smspp. R. 1(b).

81. Id.
82. Dobbin's Distillery v. United States, 96 U.S. 395, 400 (1877).
83. Id. at 400-02; see also supra notes 18-56 and accompanying text (historical analysis

of current forfeiture provisions).
84. J.W. Goldsmith, Jr.-Grant Co. v. United States, 254 U.S. 505, 511 (1921).
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forfeitures has created a procedural morass in which the parties to
the instant action became hopelessly entangled. ' 85 Such confusion
has necessarily created a large body of case law interpreting these
rules. A significant portion of that body of case law, however, is
conflicting. This discussion will seek to analyze the relevant proce-
dural issues pertaining to civil forfeitures. The discussion of these
procedural issues is rather lengthy, but is necessary to a complete
understanding of the impact of real estate forfeiture upon the real
estate lender.

A. Initiation of the Forfeiture Action

Judicial forfeiture proceedings may be instituted by the govern-
ment in one of two ways. 86 First, the government can file a sworn
complaint with the federal district court in the district where the
property is located 7 Upon the filing of the complaint, the clerk will
issue a warrant for the arrest of the property and deliver it to the
marshal for service. 88 Thus, the statute authorizes commencement of
the forfeiture action upon issuance of an in rem arrest warrant by
the clerk of the court without any judicial probable cause determi-
nation.

The second method by which the government can institute a
civil forfeiture proceeding is contained in section 881(b). 89 This pro-

85. United States v. $38,000 in United States Currency, 816 F.2d 1538, 1540 (1lth Cir.
1987) (citation omitted). One commentator has characterized civil forfeiture proceedings in the
following manner:

Procedural ghosts and substantive goblins lurk in the shadows of forfeiture law,
terrorizing otherwise experienced attorneys who encounter these cases uninitiated.
These lawyers find admiralty rules governing the seizure of real estate in Kansas and
defendants facing the burden of proof to show that seized property is not subject
to forfeiture. They discover to their horror that the government can take property
on the basis of hearsay alone and that the assertion of the Fifth Amendment privilege
may trigger an adverse judgment.

VALUKAS & WAISH, FomrruREs: WHEN UNCLE SAM SAYS YOU CAN'T TAKE IT WITH YOU,
14 Litig. 31 (W. 1988) (emphasis in original).

86. See 21 U.S.C. § 881(b) (1988); see also United States v. $152,160.00 in United States
Currency, 680 F. Supp. 354, 357 n.1 (D. Colo. 1988); United States v. Certain Real Estate
Property Located at 4880 S.E. Dixie Highway, 612 F. Supp. 1492, 1495 (S.D. Fla. 1985),
vacated, 838 F.2d 1558 (11th Cir. 1988).

87. 21 U.S.C. § 881(b) (1988); FED. R. Crv. P. Supp. R. C(2).
88. FED. R. Civ. P. Supp. R. 3.
89. 21 U.S.C. § 881(b) (1988).

2142 [Vol. 21:2127



REAL ESTATE FORFEITURE

vision allows for seizure of the real property by the Attorney General
without either an arrest warrant or exigent circumstances when:

(1) the seizure is incident to an arrest or a search under a search
warrant or an inspection under an administrative inspection war-
rant;
(2) the property subject to seizure has been the subject of a prior
judgment in favor of the United States in a criminal injunction
or forfeiture proceeding under this subchapter;
(3) the Attorney General has probable cause to believe that the
property has been used or is intended to be used in violation of
this subchapter;
(4) the Attorney General has probable cause to believe that the
property has been used or is intended to be used in violation of
this subchapter. 90

Thus, in cases falling within one of the three relevant exceptions
listed above, the Attorney General can seize the property without an
arrest warrant. 9'

In several recent cases, however, courts have placed additional
requirements on the initiation of forfeiture proceedings. In particular,
several courts have held that the Constitution requires the government
to obtain judicial review of its complaint before the in rem arrest
warrant is issued.92 Furthermore, some courts have placed a strict
pleading requirement on the government's initial complaint. 93 Other
courts, however, have followed the express statutory provisions,
resulting in significant confusion.Y

90. Id.
91. See id. But see United States v. Premises & Real Property at 4492 S. Livonia Rd.,

Livonia, N.Y., 889 F.2d 1258, 1265 (2d Cir. 1989) ("[P]reseizure notice and hearing would
not frustrate the statutory purpose of § 881(a)(7)."); United States v. Parcel I, No. 89-4211
(S.D. II. Feb. 7, 1990) (Lexis, Genfed library, Dist file) ("The claimant's private interests
affected by the government's action was great in light of their unique interests in their homes.
Furthermore, although the ex parte proceeding before the magistrate obviously reduced the
risk of an erroneous deprivation, an adversarial proceeding would have further reduced the
risk." However, the court did not require a similar pre-seizure notice and an opportunity to
be heard in regard to the claimant's commercial real estate which was also forfeited.); United
States v. One Hundred Twenty-Eight Thousand Thirty-Five Dollars ($128,035.00) in U.S.
Currency, 628 F. Supp. 668, 675 (S.D. Ohio 1986) ("Absent exigent circumstances, the Court
concludes that seizure of real property under § 881(b)(4) without a warrant constitutes an
unreasonable seizure of property in violation of the commands of the Fourth Amendment.").

92. See infra notes 124-47 and accompanying text (discussing the split of authority
regarding who issues the in rem arrest warrant).

93. See infra notes 99-109 and accompanying text (discussing those courts which hold that
the government's complaint must be specific allege probable cause).

94. See, e.g., United States v. A Single Family Residence & Real Property Located at
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1. Sufficiency of the Complaint

The standard by which the government's initial complaint will
be judged has been the source of significant disagreement among the
federal courts. Supplemental Rule E(2)(a) states that the government's
pleading must be sufficient as to allow a claimant to "commence an
investigation of the facts and to frame a responsive pleading." 95

Some courts hold that the government's complaint must not only be
detailed, but must also allege probable cause on its face. 96 Other
courts, however, have held that neither the Constitution nor the
statutes require anything beyond general notice pleading. 97 Perhaps
this confusion is the result of the "'procedural morass' that has been
created by Congress' failure to design procedural rules specifically
tailored to section 881 forfeiture actions and its adoption instead of
both the customs laws, and the Supplemental Rules for Certain
Admiralty and Maritime Claims to govern such actions. ' 98

The trend in this area appears to favor the stricter interpretation
of the government's complaint. In United States v. One Parcel of
Real Property With Buildings, Appurtenances, & Improvements
Known as 6 Patricia Drive in North Providence, Rhode Island,99 the
court held that "due process imposes upon the government in a 21
U.S.C. sec. 881 forfeiture action uniquely strict pleading require-
ments, thereby, entitling the claimant to a complaint which alleges
on its face facts specific enough to support, without more, a reason-
able inference that the government's claim to the property is valid
under the statute.'' 0 In that case, the government sought forfeiture

900 Rio Vista Blvd., Ft. Lauderdale, 803 F.2d 625, 632 (1 1th Cir. 1986) ("It is beyond dispute,
however, that due process is satisfied by this procedure .... Under Calero-Toledo, it is well
settled that no prior judicial determination that seizure is justified is required when the
government seizes items subject to forfeiture."); United States v. 1.678 Acres of Land, More
or Less, in Mecklenburg County, N.C., 671 F. Supp. 413, 415 (W.D.N.C. 1987) ("[Tlhe
requirements of due process are met fully by the procedures set out in Supp. Rule C(3).").

95. FED. R. Crv. P. Supp. R. E(2)(a).
96. See infra notes 99-109 and accompanying text (discussing those courts which place a

strict pleading requirement on the government).
97. See infra notes 110-123 and accompanying text (discussing those courts which have

rejected a strict pleading requirement).
98. United States v. One Parcel of Real Property With Bldgs., Appurtenances, & Im-

provements Known as 6 Patricia Drive in North Providence, R.I., 705 F. Supp. 710, 715-16
(D.R.I. 1989) (citation omitted).

99. 705 F. Supp. 710 (D.R.I. 1989).
100. Id. at 715 (citing United States v. $38,000.00 in United States Currency, 816 F.2d

2144 [Vol. 21:2127



1990] REAL ESTATE FORFEITURE 2145

of real property which was allegedly purchased with funds traceable
to a drug transaction. 10' To clarify the issues, the court noted that
the three stages of a forfeiture action (warrant for seizure, complaint
for forfeiture, and the forfeiture proceeding itself) are to each be
judged separately.1 02 The underlying rationale behind the 6 Patricia
Drive opinion would appear to be unique to courts in the First
Circuit in light of United States v. Pappas.03 This later opinion
stated that the arrest warrant may only be issued upon a showing of
probable cause.1°4 Other circuits have rejected any warrant-upon-
probable-cause requirement, 05 but have nonetheless retained a par-
ticularized pleading requirement."06

1538, 1547-49 (11th Cir. 1987); United States v. $39,000 in Canadian Currency, 801 F.2d 1210,
1219 (10th Cir. 1986); United States v. A Parcel of Real Property Commonly Known as: 3400-
3410 W. 16th St., 636 F. Supp. 142, 146-47 (N.D. Ill. 1986); United States v. Certain Real
Estate Property, 612 F. Supp. 1492, 1498 (D.C. Fla. 1985); United States v. Banco Cafetero
Int'l., 608 F. Supp. 1394, 1401 (D.C.N.Y. 1985), aff'd on other grounds, United States v.
Banco Cafetero Panama, 797 F.2d 1154 (2d Cir. 1986)).

101. Id. at 711.
102. Id. at 716.
103. 613 F.2d 324 (1st Cir. 1980).
104. Id. at 326-30.
105. See, e.g., United States v. Banco Cafetero Panama, 797 F.2d 1154, 1162-63 (2d Cir.

1986); United States v. One 1978 Mercedes Benz Four-Door Sedan, 711 F.2d 1297, 1300-02
(5th Cir. 1983); United States v. Kemp, 690 F.2d 397, 400-02 (4th Cir. 1982); United States
v. One 1977 Lincoln Mark V Coupe, 643 F.2d 154, 158 (3d Cir. 1981), cert. denied, sub nom.
Whitby v. United States, 454 U.S. 818 (1981).

106. See United States v. Pole No. 3172, Hopkinton, 852 F.2d 636, 638 (1st Cir. 1988)
("The peculiar stringency of the particularity requirement in these cases is based on a concern
of due process which arises by reason of the 'drastic nature' of these remedies. The requirement
is not merely a procedural technicality, but a way of ensuring that the government does not
seize and hold, for a substantial period of time, property to which, in reality, it has no
legitimate claim."); United States v. Certain Real Estate Property Located at 4880 S.E. Dixie
Highway, 838 F.2d 1558, 1563 (lth Cir. 1988) ("[A] bare bones complaint similar to the one
filed by the government in this case does not meet the requirements of Supplemental Rule
E(2)(a)."); United States v. $38,000 in U.S. Currency, 816 F.2d 1538, 1548 (lth Cir. 1987);
United States v. $39,000 in Canadian Currency, 801 F.2d 1210, 1216 (10th Cir. 1986) ("Rule
E(2)(a) requires a more particularized complaint than is necessary in civil actions generally or
in those admiralty proceedings where drastic remedies, such as in rem forfeitures, are not
sought.") (citations omitted); United States v. All Right, Title & Interest in Real Property &
Bldg. Known as 16 Clinton St., New York, N.Y., No. 89 Civ. 4932 (S.D.N.Y. Feb. 14, 1990)
(Lexis, Genfed library, Dist file) ("[I]n order for a claim to be sufficiently particular, it must
state the circumstances in enough detail for the defendant to 'commence an investigation of
the facts and to frame a responsive pleading'.") (quoting FED. R. Crv. P. Supp'. R. E(2)(a));
United States v. $152,160.00 United States Currency, 680 F. Supp. 354, 358 (D. Colo. 1988)
("[Tihe rigorous specificity pleading requirements imposed by the Canadian Currency case
will, on the whole, discourage the 'wholesale use of civil forfeiture proceedings' in inappropriate
cases. ").
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Thus, a complaint which would be sufficient to satisfy the
probable-cause-for-warrant requirement set forth by the First Circuit
in United States v. Pappas,10 7 may not be sufficient to satisfy "the
peculiarly stringent particularity requirement of a Rule E(2) forfeiture
complaint, which necessitates that specific facts be alleged that sup-
port a reasonable belief that specific property is tainted and therefore
forfeitable."'' '0 The 6 Patricia Drive court concluded that due process
could only be safeguarded by subjecting the government's actions to
increasing scrutiny as the forfeiture proceeding advances. 1' 9

On the other side of this controversy are the courts which have
held that the government's initial complaint need only allege probable
cause that the property is subject to seizure. In United States v. A
Single Family Residence & Real Property Located at 900 Rio Vista
Boulevard, Ft. Lauderdale,"0 the Eleventh Circuit Court of Appeals
held that:

upon filing [the] complaint, the clerk of the court issues a warrant
for the arrest of the property. There is no requirement of detailed
allegations and there is no provision for judicial review before the
warrant is issued. It is beyond dispute, however, that due process
is satisfied by this procedure. The United States Supreme Court
has held that seizure for purposes of forfeiture presents an ex-
traordinary situation justifying postponement of notice and hear-
ing. Under Calero-Toledo, it is well settled that no prior judicial
determination that seizure is justified is required when the gov-
ernment seizes items subject to forfeiture."'

This holding directly conflicts with the Eleventh Circuit's later holding
in United States v. Certain Real Estate Property Located at 4880
S.E. Dixie Highway."2 In light of the apparently conflicting rulings
from the Eleventh Circuit, the other authority to cite for the prop-
osition that forfeiture complaints are to be liberally construed is

107. 613 F.2d 324, 326-30 (1st Cir. 1980) (holding that an in rem arrest warrant may only
be obtained upon a showing of probable cause).

108. 705 F. Supp. at 717.
109. Id.
110. 803 F.2d 625 (11th Cir. 1986).
111. Id. at 632 (citing Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 679-80

(1974)) (emphasis added) (This part of the Eleventh Circuit's holding that a complaint need
not be particular has arguably been overruled in light of its subsequent ruling in United States
v. Certain Real Estate Property Located at 4880 S.E. Dixie Highway, 838 F.2d 1558 (11th
Cir. 1988), even though it was not expressly held by the court.).

112. 838 F.2d 1558 (11th Cir. 1988).
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United States v. Premises & Real Property at 4492 South Livonia
Road, Livonia, New York."' The Second Circuit in that case rejected
the particularized pleading requirement espoused by the Pole No.
3172 court. 114 The court reasoned that all of the cases which placed
a particularized pleading requirement on the government involved
vehicles, currency or proceeds, wherein it is "more difficult for the
claimant to 'commence an investigation of the facts and to frame a
responsive pleading.' "'" However, "it is unlikely that the claimant
to a home alleged to have been used to facilitate drug offenses is
without a reasonable starting point from which to begin an investi-
gation."" 6 In addition to distinguishing prior cases such as Pole No.
3172, the court relied on its prior opinion in United States v. Banco
Cafetero Panama."7 The Banco Cafetero court held that "[u]nder
the drug forfeiture statute, the government may seize property upon
the filing of a complaint and need not demonstrate probable cause
until the forfeiture trial.""" The holding in Banco Cafetero was
directly followed in United States v. 1.678 Acres of Land, More or
Less in Mecklenburg County, North Carolina,"9 wherein the court
stated that "in a drug forfeiture case the complaint need only allege
probable cause; it does not have to demonstrate probable cause with
any kind of detailed allegation."'' 2

Implicit in those holdings which have placed a more stringent
pleading requirement on the government is the fact that forfeiture
of one's home is a "drastic" remedy and the non-movable nature

113. 889 F.2d 1258 (2d Cir. 1989).
114. Id. at 1266.
115. Id.
116. Id. Based on this quote it would appear that the court's holding would only apply to

(a)(7) forfeitures, but the court did not so limit its holding.
117. 797 F.2d 1154 (2d Cir. 1986).
118. Id. at 1162 (citing United States v. One 1978 Mercedes Benz, 711 F.2d 1297, 1302

(5th Cir. 1983)).
119. 671 F. Supp. 413 (W.D.N.C. 1987).
120. Id. at 415 (emphasis added); accord United States v. Premises Known as 1625 S. Del.

Ave., Philadelphia, Pa., 661 F. Supp. 161, 163 (E.D. Pa. 1987) ("While I disagree with the
stringent pleading requirements imposed by the Tenth Circuit in [Canadian Currency], and its
remedy of dismissing the action, I conclude that to avoid dismissal the government must plead
facts supporting the wholly conclusory allegation that the defendant property was purchased
with drug proceeds .. "); United States v. A Parcel of Real Property Commonly Known as:
3400-3410 W. 16th St., Chicago, Ill., 636 F. Supp. 142, 146 (N.D. Il. 1986) ("The government
need only allege sufficient facts tending to support the statutory requirement that the property
[is forfeitable].").
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of real estate does not justify the exigent circumstances exception. 2'
The divergent opinions of the courts which have addressed this issue,
however, can be reconciled. As the court in 6 Patricia Drive noted,
the government should be put to a more stringent test of its proof
as the forfeiture action proceeds.'22 Even so, the government should
not be required to specifically allege probable cause in its initial
complaint when it is seeking to obtain an in rem arrest warrant prior
to seizure. None of the opinions which have addressed the issue have
distinguished between a complaint prepared for the purposes of
obtaining an arrest warrant and a complaint prepared after a war-
rantless seizure has already occurred. Such a distinction should be
indispensable in the determination of what standard by which to
judge the government's complaint. Prior to seizure, the government's
complaint should be judged with more leniency than that which it
should be judged once the seizure has already occurred.1 23

2. Issuance of the In Rem Arrest Warrant

The next step in the initiation of a forfeiture proceeding by the
government, if it chooses to do so or does not fall within one of the
warrantless exceptions set forth in section 881(b), is to obtain an in
rem arrest warrant for the seizure of the real property.1'4 But, similar
to the sufficiency of the complaint controversy, there is a significant
split of authority on who issues the arrest warrant. Some courts
maintain that the Constitution requires a determination of probable
cause by an impartial judicial officer prior to issuance of an in rem
arrest warrant. 2 Other courts, however, believe that the requirements
of due process are met fully by the procedure set out in Supp. Rule
C(3)'2 which authorizes the clerk of the court to issue the in rem
arrest warrant.127

121. See United States v. 124 E.N. Ave., Lake Forest, I11., 651 F. Supp. 1350, 1356 (N.D.
I1. 1987).

122. United States v. One Parcel of Real Property With Bldgs., Appurtenances, & Im-
provements Known as 6 Patricia Drive in North Providence, R.I., 705 F. Supp. 710 (D.R.I.
1989).

123. Few courts have explicitly held that property may not be seized without a warrant.
See supra note 91 (discussing those courts which hold that a person's home may not be seized
without pre-seizure notice and an opportunity to be heard).

124. 21 U.S.C. § 881(b) (1988).
125. See infra notes 128-38 and accompanying text (discussing those courts which hold that

an in rem arrest warrant may only be issued after judicial review).
126. See, e.g., United States v. 1.678 Acres of Land, More or Less, in Mecklenburg
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The case which is most often cited for the proposition that a
warrant may be issued only after judicial review is United States v.
Certain Real Estate Property Located at 4880 S.E. Dixie Highway.'I
The Certain Real Estate Property court, however, was reversed in
this aspect of its holding by the Eleventh Circuit Court of Appeals. 29

The district court had held that "the Constitution forbids the Attor-
ney General from seizing real property pursuant to 21 U.S.C. §
881(b) and the Supplemental Rules for Certain Admiralty and Mar-
itime Claims absent exigent circumstances, without prior judicial
review."' 30 However, in the period prior to its reversal, three district
courts expressly followed the Certain Real Estate Property district
court's holding.' 3'

In United States v. 124 East North Avenue, Lake Forest, Illi-
nois, 32 the court stated that it found the reasoning of Certain Real
Estate Property "persuasive and directly applicable to the facts of

County, N.C., 671 F. Supp. 413, 415 (W.D.N.C. 1987). Supp. Rule C(3) states that:
[i]n actions by the United States for forfeitures for federal statutory violations, the
clerk, upon filing of the complaint, shall forthwith issue a summons and warrant
for the arrest of the ... property without requiring a certification of exigent
circumstances.

FED. R. Crv. P. Supp. R. C(3).
127. FED. R. Civ. P. Supp. R. C(3).
128. 612 F. Supp. 1492 (S.D. Fla. 1985), vacated, 838 F.2d 1558 (11th Cir. 1988) (It should

be noted that it was not until after three years passed that the district court's holding in this
case was overruled. In that period several other courts followed the district court's result.);
see also Application of Kingsley, 614 F. Supp. 219, 223 (D. Mass. 1985), appeal dismissed,
802 F.2d 571 (1st Cir. 1986). Kingsley is also frequently cited for the proposition that the
court clerk can not issue an in rem arrest warrant. However, all of the court's statements were
dicta because the government had procured the warrant from a federal magistrate in this case.

129. United States v. Certain Real Estate Property Located at 4880 S.E. Dixie Highway,
838 F.2d 1558, 1561-62 (11th Cir. 1988).

130. 612 F. Supp. at 1498.
131. See United States v. $152,160.00 United States Currency, 680 F. Supp. 354, 357-58

(D. Colo. 1988); United States v. 124 E.N. Ave., Lake Forest, Ill., 651 F. Supp. 1350, 1354-
57 (N.D. Ill. 1987); United States v. One Hundred Twenty-Eight Thousand Thirty-Five Dollars
($128,035.00) in U.S. Currency, 628 F. Supp. 668, 674-75 (S.D. Ohio 1986); see also United
States v. Real Property Located at 25231 Mammoth Circle, El Toro, Cal., 659 F. Supp. 925,
927 (C.D. Cal. 1987) (Although this case was decided after Certain Real Estate Property, the
court did not cite it for the proposition that an in rem arrest warrant must be issued by a
detached and neutral judicial officer.); United States v. A Parcel of Real Property Commonly
Known as: 3400-3410 W. 16th St., Chicago, 11., 636 F. Supp. 142, 145 (N.D. Il. 1986)
("Fortunately, in this case we need not deal with [sic] constitutionality of 21 U.S.C. § 881(b)
or Admiralty and Maritime Rule C(3) because the government took sufficient precautionary
steps to avoid the constitutional challenges raised in the Kingsley and Certain Real Estate
Property cases." Thus, it appears that this court too would have followed the result of Certain
Real Estate Property had the issue been presented).

132, 651 F. Supp. 1350 (N.D. II. 1987.).
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the instant case."' 33 In holding that the Fifth Amendment requires a
pre-seizure judicial review of the government's complaint, the court
distinguished other cases, including Calero-Toledo, which had allowed
seizure without prior judicial review. 34 This distinction was based on
"the movable nature of such property" and the presence of exigent
circumstances.'35 The court reasoned that in the context of real estate,
however, the same factors do not exist and the Constitution, there-
fore, mandates a pre-seizure review of the government's complaint . 36

The holding of Certain Real Estate Property was also followed in
United States v. $152,160.00 United States Currency,37 and United
States v. One Hundred Twenty Eight Thousand & Thirty-Five Dollars
in U.S. Currency, 38 without substantial discussion.

The cornerstone case for the position that no pre-seizure review
is necessary is United States v. A Single Family Residence & Real
Property Located at 900 Rio Vista Boulevard, Ft. Lauderdale.39 The
Eleventh Circuit held that the plain language of Supplemental Rule
C(3) does not require pre-seizure review and, based on its reading of
Calero-Toledo, "seizure for purposes of forfeiture presents an ex-
traordinary situation justifying postponement of notice and hear-
ing. " 4 The holding of the Single Family Residence court has
subsequently been reiterated by the Eleventh Circuit, 4' and followed
by other lower courts. 42 And, one other Circuit Court of Appeals
has, at least arguably, held that pre-seizure judicial review is not
required. 143

133. Id. at 1356.
134. Id.
135. Id.
136. Id.
137. 680 F. Supp. 354 (D. Colo. 1988) (this case involved forfeiture of real property in

addition to forfeiture of cash).
138. 628 F. Supp. 668, 674-75 (S.D. Ohio 1986). Following the Eleventh Circuit's reversal

of the district court opinion in Certain Real Estate Property, no court has stated that pre-
seizure judicial review of the government's complaint is required before the in rem arrest
warrant will be issued.

139. 803 F.2d 625 (lth Cir. 1986).
140. Id. at 632.
141. See United States v. Certain Real Estate Property Located at 4880 S.E. Dixie Highway,

838 F.2d 1558, 1561 (11th Cir. 1988).
142. See, e.g., United States v. 1.678 Acres of Land, More or Less, in Mecklenburg

County, N.C., 671 F. Supp. 413, 415 (W.D.N.C. 1987).
143. See United States v. Banco Cafetero Panama, 797 F.2d 1154, 1162 (2d Cir. 1986)

("Under the drug forfeiture statute, the government may seize property upon the filing of a
complaint and need not demonstrate probable cause until the forfeiture trial.").
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The trend in this area of forfeiture law appears to favor those
courts which allow issuance of the in rem arrest warrant by the court
clerk without judicial review. If the logic underlying this position is,
as the Single Family Residence court reasoned, to be founded on
Calero-Toledo, such logic is flawed.'" As the district court in Certain
Real Estate Property pointed out, there is usually little danger that
real property can be removed or alienated in the time between the
judicial hearing and subsequent seizure.' 45 The supporting logic, if
any, behind allowing the government to seize real property without
any prior judicial review of the complaint must be founded on policy
concerns and the underlying remedial purposes of civil forfeiture.' 4

It is unclear, however, whether future courts will follow these cases
or apply the plain language of the statute which states that "the
clerk, upon filing of the complaint, shall forthwith issue a summons
and warrant for the arrest of the . . .property without requiring a
certification of exigent circumstances.' ' 47

B. Notice to Potential Claimants

Once forfeiture proceedings have been instituted by the govern-
ment, the issue becomes what form of notice must be given to the
owner or mortgagee. The only statutory requirement is that the
government "promptly or within such time as may be allowed by
the court cause public notice of the action and arrest to be given in
a newspaper of general circulation in the district, designated by order
of the court."'"

However, as a matter of practice, the government has imple-
mented several procedural safeguards for the benefit of a lienholder
in real property subject to forfeiture. 49 The first of these safeguards
is the filing of a notice of lis pendens by the government if such a
procedure is permitted by local law. 50 The most significant safeguard

144. See supra notes 49-56 and accompanying text (discussing the Calero-Toledo opinion
which involved forfeiture of a yacht).

145. See United States v. Certain Real Estate Property Located at 4880 S.E. Dixie Highway,
612 F. Supp. 1492, 1495-98 (S.D. Fla. 1985), vacated, 838 F.2d 1558 (l1th Cir. 1988).

146. See United States v. A Single Family Residence & Real Property Located at 900 Rio
Vista Blvd., Ft. Lauderdale, 803 F.2d 625, 632 (lth Cir. 1986).

147. FED. R. Crv. P. Supp. R. C(3).
148. Id. C(4).
149. See 11 DEPARTMENT OF JUSTICE MANUAL, ASSET FoRFIaTUE B 49-53 (1989).
150. Id. at B-36.
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is that, even though the rules of procedure do not require such,
''personal notice of the pending action must also be served upon all
... lienholders whose identities and addresses are known or [are]
reasonably ascertainable and whose rights and interest in the property
will be affected by the lawsuit."' 51 The mortgagee has ten days
thereafter to file its claim to the forfeited property, unless such time
is extended by the court. 15 2

C. Judicial Forfeiture Proceeding

Once the real property has been seized and the government's
complaint filed, the forfeiture proceeding comes before the court. At
this point the government must establish probable cause that the real
property is forfeitable.5 3 Probable cause in a forfeiture action has
been defined generally as "a reasonable ground for belief of guilt,
supported by less than prima facie proof but more than mere
suspicion."'1 5 4 Hearsay and circumstantial evidence are permissible to
support a finding of probable cause in favor of the government.'
Once the government has established probable cause that the property

151. Id. at B-52.
152. FED. R. Civ. P. Supp. R. C(6).
153. See 19 U.S.C. § 1615 (1988) (customs law provision incorporated by reference in §

881(d)); United States v. Premises Described as Route 2, Box 61-C, Crossett, Ark., 727 F.
Supp. 1295, 1298 (W.D. Ark. 1990); United States v. One Parcel of Real Property, 724 F.
Supp. 670, 671 (W.D. Mo. 1989).

154. United States v. Premises Known as 3639-2nd St., N.E., Minneapolis, Minn., 869
F.2d 1093, 1095 (8th Cir. 1989); see also United States v. Parcels of Land, No. 89-1812 (1st
Cir. April 20, 1990) (Lexis, Genfed library, Dist. file); United States v. Four Parcels of Real
Property in Greene & Tuscaloosa Counties in Ala., 893 F.2d 1245, 1249 (lth Cir. 1990);
United States v. Twenty Five Thousand & Fifty-Five Dollars ($25,055.00), 728 F. Supp. 1406,
1408 (E.D. Mo. 1990) ("[WIhile the probable cause does not require certainty, the government
must establish that it exists by more than mere suspicion. The belief must be reasonable, albeit
requiring something less than prima facie proof.") (citations omitted); United States v. 240
Hudson Ave., No. 87-CU-554 (N.D.N.Y. Aug. 25, 1989) (Lexis, Genfed library, Dist file) (not
reported) ("[R]easonable grounds to believe that certain property is subject to forfeiture;
however, although probable cause must be based on more than mere suspicion, the evidence
proffered need not satisfy the preponderance of the evidence standard."); United States v.
1.678 Acres of Land, More or Less in Mecklenburg County, N.C., 684 F. Supp. 426, 429
(W.D.N.C. 1988) ("[A] reasonable cause, having more evidence for than against.").

155. See, e.g., United States v. Parcels of Land, No. 89-1812 (1st Cir. April 20, 1990)
(Lexis, Genfed library, Dist. file); United States v. Premises Described as Route 2, Box 61-C,
Crossett, Ark., 727 F. Supp. 1295, 1298-99 (W.D. Ark. 1990); United States v. Real Property
Known as 11348 Wyoming, Detroit, Mich., 705 F. Supp. 352, 355 (E.D. Mich. 1989); United
States v. Lot 9, Block 1, Village E. Unit 4, 704 F. Supp. 1025, 1026 (D. Colo. 1989); United
States v. All That Tract (Riverdale), 696 F. Supp. 631, 634 (N.D. Ga. 1988).
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is forfeitable under section 881, the burden of proof shifts to the
claimant to show by a preponderance of the evidence that the
property is either not subject to forfeiture (i.e., there is no probable
cause) or that a defense to the forfeiture exists. 156 If no such showing
is made by a claimant, the government's showing of probable cause
alone will support forfeiture of the real property on a motion for
summary judgment. 157 The applicability of the innocent owner defense
at this point of the forfeiture proceeding will be discussed later in
this article.

158

1. The Relationship Between the Real Property and the
Underlying Criminal Offense

As stated previously, the government must establish probable
cause that a "connection" exists between the property sought to be
forfeited and the exchange of controlled substances. 119 But, as with
so many other areas of forfeiture law, there is significant disagree-
ment regarding what degree of "connection" that real property must

156. Numerous claimants have sought to characterize the burden shifting procedure of 19
U.S.C. § 1615 as unconstitutional. However, these arguments have been universally rejected.
See, e.g., United States v. One Parcel of Real Property Located at 15 Black Ledge Drive,
Malborough, Conn., 897 F.2d 97, 101 (2d Cir. 1990); United States v. Premises Known as
3639-2nd St., N.E., Minneapolis, Minn., 869 F.2d 1093, 1095 (8th Cir. 1989); United States
v. Premises Described as Route 2, Box 61-C, Crossett, Ark., 727 F. Supp. 1295, 1298 (W.D.
Ark. 1990); United States v. All That Tract & Parcel of Land, Lying & Being Described as
Map 2535, Census Tract 075.00, Anhoury Terrace Addition, Lot 10, No Block Grid, 726 F.
Supp. 274 (D. Ore. 1989); United States v. Property Identified as 3120 Banneker Drive, N.E.
Washington, D.C., 691 F. Supp. 497, 499 (D.D.C. 1988); see also 21 U.S.C. § 881(d) (1988)
(incorporating the law pertaining to customs forfeitures); 19 U.S.C. § 1615 (1988) ("The
burden of proof shall lie upon the claimant. . . . Provided, that probable cause shall be first
shown for the institution of such suit or action, to be judged by the court.").

157. See United States v. $5,644,540.00 in U.S. Currency, 799 F.2d 1357, 1362 (9th Cir.
1986); United States v. Various Parcels of Real Property Commonly Known as: 6129 S.
Francisco, Chicago, Ill., No. 85-C6519 (N.D. Ill. Jan. 22, 1988) (Lexis, Genfed library, Dist
file); United States v. Various Parcels of Real Property, 650 F. Supp. 62, 65 (N.D. Ind. 1986).
But see United States v. Lots 12, 13, 14, & 15, Keeton Heights Subdivision, Morgan County,
Ky., 869 F.2d 942, 947-48 (6th Cir. 1989) (denying summary judgment against a claimant
asserting the innocent owner defense, stating that the government was not entitled to summary
judgment absent some reference to the defense and some indication that it had no evidentiary
support).

158. See infra notes 230-327 and accompanying text (discussing the innocent lienholder
defense).

159. See 19 U.S.C. § 1615 (1988) (customs law provisions incorporated by reference in
section 881(d)); see also supra notes 153-57 and accompanying text (discussing the probable
cause requirement in civil forfeiture cases).
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have to the underlying controlled substances violation. This dispute
arises, in part, because of the statute's failure to address the issue
and is a carryover of a similar dispute in the context of subsection
(a)(4). 160

Some courts require that the real property be "substantially
connected" to the offense.'6 ' Other courts, however, hold that the
real property is forfeitable if it was used in any manner which
"facilitated" a violation of the controlled substances statutes, also
known as the facilitation standard. 62 To complicate the matter, some
courts either do not explicitly state which standard they are applying
or apply a hybrid analysis. 63

The vast majority of courts which have confronted this issue
have held that the real property sought to be forfeited must bear a
"substantial connection" to the underlying offense.'" The seminal
case for this proposition is United States v. Certain Lots in Virginia

160. See United States v. 1966 Beechcraft Aircraft Model King Air, 777 F.2d 947 (4th Cir.
1985). Contra, United States v. 1964 Beechcraft Baron Aircraft, 691 F.2d 725 (5th Cir. 1982),
cert. denied, 461 U.S. 914 (1983); United States v. One 1977 Lincoln Mark V Coupe, 643
F.2d 154, 157 (3d Cir.), cert. denied, 454 U.S. 818 (1981); United States v. One 1974 Cadillac
Eldorado Sedan, 548 F.2d 421, 423 (2d Cir. 1977).

161. See infra note 164 (discussing those courts which apply a substantial connection test).
162. See, e.g., United States v. Premises Known as 3639-2nd St., N.E., Minneapolis, Minn.,

869 F.2d 1093, 1096-97 (8th Cir. 1989); United States v. Premises Described as Route 2, Box
61-C, Crossett, Ark., 727 F. Supp. 1295, 1298-99 (W.D. Ark. 1990); United States v. One
Parcel of Real Property Described as Lot 4, Block 5, of the Eaton Acres, 712 F. Supp. 810,
813 (D. Ore. 1989); United States v. One Single Family Residence With Outbuildings Located
at 15621 S.W. 209th Ave., Miami, Fla., 699 F. Supp. 1531, 1534 (S.D. Fla. 1988); United
States v. Property Identified as 3120 Banneker Drive, N.E. Washington, D.C., 691 F. Supp.
497, 500-01 (D.D.C. 1988).

163. In one opinion, the Fourth Circuit stated that they were applying the substantial
connection test, yet phrased it in such a manner as to imply that they were applying the
facilitation test. See United States v. Schifferli, 895 F.2d 987, 989-90 (4th Cir. 1990); see also
infra note 219 (quoting the test which this court applied). In fact, the court quoted with
approval the Eighth Circuit opinion of 3639-2d Street which rejected the substantial connection
standard and applied the facilitation test. Id. (quoting United States v. Premises Known as
3639-2nd St., N.E., Minneapolis, Minn., 869 F.2d 1093, 1096 (8th Cir. 1989)).

164. See, e.g., United States v. Four Parcels of Real Property in Greene & Tuscaloosa
Counties in Ala., 893 F.2d 1245, 1249 (lth Cir. 1990); United States v. Schifferli, 1990 WL
10602, 2-10 (4th Cir. 1990); United States v. Premises Known as 526 Liscum Drive, Dayton,
Montgomery County, Ohio, 866 F.2d 213, 216 (6th Cir. 1989); United States v. Certain Real
Estate Property Located at 4880 S.E. Dixie Highway, 838 F.2d 1558, 1564 (11th Cir. 1988);
Boas v. Smith,, 786 F.2d 605, 609 (4th Cir. 1989); United States v. $288,914 in United States
Currency, 722 F. Supp. 267 (D. La. 1989); United States v. Real Property & Residence at
3097 S.W. 111th Ave., Miami, Fla., 699 F. Supp. 287, 290 (S.D. Fla. 1988); United States v.
All That Tract (Riverdale), 696 F. Supp. 631, 634 (N.D. Ga. 1988); United States v. South
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Beach, Virginia. 16 In considering whether the claimant's home should
be forfeited for the attempted sale of twelve ounces of cocaine, the
court held that "real property may be subject to forfeiture under
[section 881(a)(7)] only where there is a substantial connection be-
tween the property and the underlying illegal transaction." 1 6 Appar-
ently, this court was the first one to determine what criminal acts
constitute facilitation under section 881(a)(7). 167 The court stated that:

[a]pplication of the substantial connection requirement comports
with the legislative history of 881(a)(7). The statute was passed
for the sole purpose of closing a loophole in the civil forfeiture
laws; the inability of the government to reach real property in
forfeiture proceedings. The Senate Report on the proposed Com-
prehensive Crime Control Act of 1984 makes clear the purpose
of the forfeiture provision .... While § 881(a)(7) does not require
that forfeited property be 'indispensable to the commission of a
major drug offense,' Congress evidently did not intend the for-
feiture statute to apply to property which has only an incidental
or fortuitous connection to criminal activity.16s

Other courts have followed the holding of Certain Lots, 69 even
though it is grounded primarily on one ambiguous and arguably
inapplicable legislative statement:

23.19 Acres of Land, 694 F. Supp. 1252, 1253 (E.D. La. 1988); United States v. 1.678 Acres
of Land, More or Less in Mecklenberg County, N.C., 684 F. Supp. 426, 429 (W.D.N.C.
1988); United States v. Miscellaneous Jewelry, 667 F. Supp. 232, 237-38 (D. Md. 1987), aff'd,
sub nom. In re One 1985 Nissan, 300ZX, VIN: JNlC214SFX69854, 889 F.2d 1317 (4th Cir.
1989); United States v. Twelve Thousand Five Hundred Eighty-Five Dollars & no/100ths
Dollars ($12,585.00) in U.S. Currency, 669 F. Supp. 939, 942-44 (D. Minn. 1987) (this case
also involved the forfeiture of real estate), aff'd in part and rev'd in part, sub nom. United
States v. Premises Known as 3639-2nd St., N.E., Minneapolis, Minn., 869 F.2d 1093 (8th Cir.
1989); United States v. Two Tracts of Real Property, Containing 30.80 Acres, More or Less,
With Appurtenances, Located in Bruce Township, Guilford County, N.C., 665 F. Supp. 422,
424 (M.D.N.C. 1987), aff'd, sub nom. United States v. Reynolds, 856 F.2d 675 (4th Cir.
1988); United States v. Various Parcels of Real Property, 650 F. Supp. 62, 65 (N.D. Ind.
1986); United States v. Premises Known as 2639 Meetinghouse Rd., Jamison, Pa., 633 F.
Supp. 979, 986 (E.D. Pa. 1986); United States v. Certain Real Property Situated at Route 3,
Box 247E, Mountain Home, Ark., 568 F. Supp. 434, 436 (W.D. Ark. 1983).

165. 657 F. Supp. 1062 (E.D. Va. 1987). But see United States v. Property Identified as
3120 Banneker Drive, N.E. Washington, D.C., 691 F. Supp. 497 (D.D.C. 1988) (rejecting the
Certain Lots opinion and holding that the property need not be substantially connected to the
criminal offense).

166. 657 F. Supp. at 1065 (emphasis added).
167. Id.
168. Id. at 1064-65 (citation omitted); see also infra note 170 and accompanying text

(discussing. the legislative history behind the enactment of section 881(a)(7)).
169. See United States v. One Piece of Real Property Located on Trafalgar St. in Aiken,
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Under current law, if a person uses a boat or car to transport
narcotics or uses equipment to manufacture dangerous drugs, his
use of the property renders it subject to civil forfeiture. But if he
uses a secluded barn to store tons of marijuana or uses his home
as a manufacturing laboratory for amphetamines, there is no
provision to subject his real property to forfeiture, even though
its use was indispensable to the commission of a major drug
offense and the prospect of forfeiture of the property would have
been a powerful deterrent. 170

Courts on the other side of this controversy have held that the
language used in section 881 is unambiguous and should be enforced
in accord with its express terms.17" ' In pertinent part, the statute states
that "[aIll real property . . which is used . . in any manner or
part, to commit, or to facilitate the commission of, a violation of
this title . .. shall be forfeited."' 7 2 Although prior to the addition
of subsection (a)(7) in 1984, several courts had held that a substantial
connection between the property and the criminal offense was not
required,'" only recently has such a holding been made in the context
of an (a)(7) forfeiture. 74

S.C., 700 F. Supp. 857, 861 n.5 (D.S.C. 1988); United States v. Premises Known as 3639
Second St., N.E. Minneapolis, Minn., 660 F. Supp. 939, 943 (D. Minn. 1987) ("The example
and language used in the Senate report illustrates Congress' intent to subject real property to
forfeiture only if the property is substantially connected to illegal drug activity.").

170. S. REP. No. 225, 98th Cong., 1st Sess. 195, reprinted in 1984 U.S. CODE CONG. &
ADMmn. Naws 3182, 3378 (emphasis added). This statement hardly evidences Congress' intent
that the substantial connection standard be applied rather than the facilitation standard. In
fact, this exact statement is quoted in several cases as justification for application of the
substantial connection standard. See, e.g., United States v. 26.075 Acres, More or Less Located
in Swift Creek Township, Wake County, N.C., 687 F. Supp. 1005, 1015-16 (E.D.N.C. 1988),
aff'd in part and rev'd in part, sub nom. United States v. Santoro, 866 F.2d 1538 (4th Cir.
1989); United States v. Twelve Thousand Five Hundred Eighty-Five Dollars & No/100ths
Dollars ($12,585.00) in U.S. Currency, 669 F. Supp. 939, 943 (D. Minn. 1987) aff'd in part
and rev'd in part, sub nom. United States v. Premises Known as 3639-2nd St., N.E.,
Minneapolis, Minn., 869 F.2d 1093 (8th Cir. 1989); United States v. Certain Lots in Virginia
Beach, Va., 657 F. Supp. 1062, 1064-65 (E.D. Va. 1987).

171. See, e.g., United States v. Property Identified as 3120 Banneker Drive, N.E., Wash-
ington, D.C., 691 F. Supp. 497, 500 (D.D.C. 1988) ("Clearly, the property need not be
'substantially connected' to the narcotics transaction; any use, in any manner, in connection
with the drug trade can result in forfeiture.")

172. 21 U.S.C. § 881(a)(7) (1988) (emphasis added). Subsection (a)(6) contains similar
language, which states that all proceeds traceable to the exchange of controlled substances
which are "used or intended to be used to facilitate any violation" of the statute are forfeited.
Id. § 881(a)(6).

173. See, e.g., United States v. $5,644,540.00 in U.S. Currency, 799 F.2d 1357, 1362-63
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In United States v. Property Identified as 3120 Banneker Drive,
N.E., Washington, D.C.,' 175 the court explicitly rejected the applica-
tion of the substantial connection standard in the context of an (a)(7)
forfeiture. 7 6 The government sought forfeiture of a home in which
two vials of "crack" were found and which was reportedly the site
of other illegal drug transactions. 7 7 The court stated that section
881(a)(7) was unambiguous and that it could not properly "consider
legislative history where a statute is clear on its face.'1 7  But, "[e]ven
if the Court were to find the forfeiture statute ambiguous in some
respect, and were to reach the legislative history, nothing in those
congressional expressions supports those cases [which have applied
the substantial connection standard] or defendant's argument. "179

The 3120 Banneker Drive court pointed out that while the Senate
Report may seem to require that the property be "indispensable to
the commission of a crime, "180 the actual committee through which
the legislation passed interpreted the act to provide for forfeiture of
"real property which is used or intended to be used in a felony
violation of the Drug Abuse Prevention and Control Act."' 8' "The
obvious implications of the Report's language are that property is
subject to civil forfeiture if it is used - even if tangentially used - in
connection with a drug transaction."'' 82 The court, therefore, held
that the government's summary judgment motion should be granted
and the real property forfeited.183

(9th Cir. 1986) ("To meet its burden the government must show that it had reasonable grounds
to believe that the property was related to an illegal drug transaction .... .") (emphasis
added); United States v. Four Million Two Hundred & Fifty-Five Thousand, Six Hundred &
Twenty-Five Dollars & Thirty-Nine Cents, 551 F. Supp. 314, 323 (S.D. Fla. 1982) ("[A] direct
or substantial connection between the property subject to forfeiture and the underlying criminal
activity which the statute seeks to prevent may not be required."), aff'd, 762 F.2d 895 (11th
Cir. 1985), cert. denied, 474 U.S. 1056 (1986).

174. See infra notes 175-83 and accompanying text (discussing the 3120 Banneker Drive
opinion which rejected the substantial connection standard).

175. 691 F. Supp. 497 (D.D.C. 1988).
176. Id. at 500.
177. Id. at 498.
178. Id. at 500 (citing Board of Governors v. Dimension Fin. Corp., 474 U.S. 361, 368

(1986)).
179. Id. at 501.
180. Id. at 501 (quoting S. REP. No. 225, 98th Cong., 1st Sess. 195, reprinted in 1984

U.S. CODE CONG. & ADmt. NEws 3182, 3378).
181. Id. (quoting S. REP. No. 225, 98th Cong., 1st Sess. 195, reprinted in 1984 U.S. CODE

CONa. & AznIN. NEWS 3182, 3378) (emphasis in original).
182. Id.
183. Id. at 503.
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Two courts of appeal have joined the 3120 Banneker Drive court
in rejecting the substantial connection standard in (a)(7) forfeitures.
In United States v. Premises Known as 3639-2nd Street, N.E.,
Minneapolis, Minnesota,84 the Eighth Circuit Court of Appeals re-
jected the district court's application of the substantial connection
standard. 85 The court held that "if persons make real property
available as a situs for an illegal drug transaction, it is forfeitable.' '8 6

In so holding, the court rejected the claimant's argument that the
sale of only a small amount of cocaine did not justify the forfeiture
of his house.8 7 The presence of firearms, glassine bags, scales and
other narcotics paraphernalia in addition to the cocaine seized could
cumulatively be considered to "establish a sufficient connection be-
tween the house and the illegal activity.' 8 8

In United States v. Premises & Real Property at 4492 South
Livonia Road, Livonia, New York, s9 the Second Circuit rejected the
reasoning of the court in Certain Lots in Virginia Beach.90 The court
distinguished Certain Lots on the basis that the government in that
case had conceded that a single sale of drugs was the only offense
which could be connected to the real property.' 9' Further, the Second
Circuit relied on its previous cases involving (a)(6) and (a)(4) forfei-
tures to hold that a "significant nexus," rather than a substantial
connection, is sufficient to render real property forfeitable.1'2 The
government is only required to show "probable cause to connect the
property with narcotics activity, although the government 'need not
link the property to a particular transaction.' "91 Therefore, the

184. 869 F.2d 1093 (8th Cir. 1989).
185. Id. at 1096 ("The term 'facilitate,' as used in the context of the forfeiture statute,

has been interpreted to encompass activity making the prohibited conduct less difficult or
'more or less free from obstruction or hindrance.' ") (citation omitted).

186. Id. (quoting United States v. 26.075 Acres, More or Less in Swift Creek Township,
Wake County, N.C., 687 F. Supp. 1005, 1014 (E.D.N.C. 1988)).

187. Id.
188. Id. at 1097 (emphasis added).
189. 889 F.2d 1258 (2d Cir. 1989).
190. Id. at 1269; see also supra notes 165-70 and accompanying text (discussing the Certain

Lots opinion and its progeny).
191. Id.
192. Id. at 1269 (citing United States v. One 1986 Mercedes Benz, 846 F.2d 2, 4-5 (2d Cir.

1988) (per curiam); Banco Cafetero Panama, 797 F.2d 1154, 1160 (2d Cir. 1986); United States
v. One 1974 Cadillac Eldorado, 575 F.2d 344, 345 (2d Cir. 1977) (per curiam); United States
v. One 1974 Cadillac Eldorado Sedan, 548 F.2d 421, 423 (2d Cir. 1977)).

193. Id. at 1269 (citing Banco Cafetero Panama, 797 F.2d 1154, 1160 (2d Cir. 1986)).
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presence of several containers holding cocaine cutting agents and
small quantities of cocaine and marijuana, a balancing scale, and
handgun, among other things, was sufficient to render the subject
property forfeited. 94

To render real property forfeitable under section 881(a)(7), the
underlying criminal activity must be punishable "by more than one
year's imprisonment." ' 95 Because of this requirement, it seems in-
credulous to further require that the offense also be substantially
connected to the property. Any offense which would satisfy the one
year standard, and occurs on the property, should render the real
property forfeitable. The focus of the inquiry should be on the
quality, rather than the quantity, of the connection that the real
property bears to the underlying criminal offense. There appears to
be some sort of fixation by both the courts which follow the Certain
Lots opinion and those which distinguish it, that only one sale of
drugs may be insufficient to render the property forfeitable.' 96 This
reasoning is flawed if, for example, the single transaction involved
a large amount of cocaine. To say that the connection in such a case

194. Id.
195. 21 U.S.C. § 881(a)(7) (1988).
196. See, e.g., United States v. Certain Lots in Virginia Beach, Va., 657 F. Supp. 1062,

1065 (E.D. Va. 1987) (holding that only one sale of drugs at the claimant's home was
insufficient to establish a substantial connection between the real estate and the criminal act);
United States v. A Parcel of Realty, Commonly Known as 5749 Lancaster, Oak Forest, Ill.,
No. 88-C-3012 (S.D. Ill Dec. 16, 1988) (Lexis, Genfed library, dist. file) (not reported) (The
court distinguished this case from Certain Lots on the basis that "[t]he admitted facts in this
case differ from those presented in [Certain Lots]. Two transactions occurred at the defendant
real property and 20 grams of cocaine were discovered in the house during the subsequent
search of the premises." Whereas, in Certain Lots there was only one sale of cocaine and
there was no evidence that drugs were stored in the house.). Notwithstanding the language
contained in earlier opinions, several recent appellate opinions now acknowledge that only one
illicit use of the property may be sufficient to render it forfeitable. See, e.g., United States v.
Schifferli, 895 F.2d 987, 990 (4th Cir. 1990) ("Just one use of the property may be enough
[to render it forfeitable], given that a single violation is sufficient under § 881(a)(7)."); United
States v. Premises Described as Route 2, Box 61-C, Crossett, Ark., 727 F. Supp. 1295, 1298
(W.D. Ark. 1990) ("The property is forfeitable if made available as a situs for an illegal drug
transaction ... as the forfeiture statute only requires 'a violation' of the title.") (citations
omitted); United States v. Real Property & Residence at 31 N.W. 136th Court, Miami, Fla.,
711 F. Supp. 1079, 1082-83 (S.D. Fla. 1989) (The court held that the attempted delivery of
ten kilograms of cocaine to the claimant's residence was sufficient to satisfy the substantial
connection standard and render the property forfeitable.); United States v. Real Property &
Residence at 3097 S.W. 111th Ave., Miami, Fla., 699 F. Supp. 287, 290 (S.D. Fla. 1988) (The
court held that a single drug transaction which occurred in the claimant's driveway was
sufficient to satisfy the substantial connection standard.).
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is insufficient would circumvent the Congressional intent behind the
enactment of section 881.197 Thus, those cases which favor application
of the facilitation standard in the context of an (a)(7) forfeiture
contain the correct resolution to this issue, and appear to be the
current trend.

Just as strong as the reasons favoring application of the facili-
tation standard to (a)(7) forfeitures, are the reasons favoring appli-
cation of the substantial connection standard in the context of an
(a)(6) forfeiture. Unlike subsection (a)(7), subsection (a)(6), pertaining
to proceeds, does not require that the underlying criminal offense be
punishable by over one year. 98 Thus, it is at least conceivable that
only one mortgage payment or part of the earnest money, which is
the product of a drug transaction, would render the property for-
feitable. Such a result would become even more important if the
court held that the entirety of the property is forfeited and not just
to the extent of the tainted payments.199 The government in an (a)(6)
forfeiture should, therefore, be required to plead and prove that the
real property, which allegedly constitutes the proceeds from an illicit
transaction, is substantially connected to those illegal activities.

2. Basis and Extent of Forfeiture Under Section 881(a)(6)

Section 881(a)(6) provides that property purchased with proceeds
traceable to illegal drug sales is deemed forfeitable. 2

00 In an action
under subsection (a)(6), the government must establish "that there is
probable cause to believe the property was purchased with proceeds
traceable to illegal drug sales .... ,,201 Stated another way, "the
government must show a reasonable ground for belief ... that there

197. See supra notes 57-78 and accompanying text (discussing the legislative history behind
the enactment of section 881).

198. See 21 U.S.C. § 881(a)(6) (1988).
199. See infra notes 200-15 and accompanying text (discussing the extent of forfeiture

under subsection (a)(6)).
200. See 21 U.S.C. § 881(a)(6) (1988).
201. United States v. Real Property Known as 11348 Wyoming, Detroit, Mich., 705 F.

Supp. 352, 354 (E.D. Mich. 1989). See generally Eggleston v. Colorado, 873 F.2d 242, 248
(10th Cit. 1989), rev'g, 636 F. Supp. 1312 (D. Colo. 1986); United States v. $5,644,540.00 in
U.S. Currency, 799 F.2d 1357, 1363 (9th Cir. 1986); United States v. Banco Cafetero Panama,
797 F.2d 1154, 1158 (2d Cir. 1986); United States v. One Parcel of Real Property With Bldgs.,
Appurtenances, & Improvements Known as 6 Patricia Drive in North Providence, R.I., 705
F. Supp. 710, 720 (D.R.I. 1989); United States v. 1.678 Acres of Land, More or Less in
Mecklenberg County, N.C., 684 F. Supp. 426, 429 (W.D.N.C. 1988).
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was a substantial connection between the exchange and the property
so that the drug proceeds are traceable into the property. "202

Although this proposition seems to be a relatively simple one,
tracing is only simple if a parcel of real property is purchased directly
with drug proceeds. 2°3 Real property, as opposed to most personal
property, is frequently financed, at least in part, by a third party in
the form of a loan or installment contract. Many difficult issues
arise when part of the down payment or mortgage payment(s) con-
stitute "proceeds" from the exchange of a controlled substance.

In enacting (a)(6), Congress evidenced its intent that the provi-
sion:

provide[] for forfeiture of property which is the proceeds of an
illegal drug transaction only if there is a traceable connection
between such property and the illegal exchange of controlled
substances. Thus if such proceeds were, for example, commingled
with other assets, involved in intervening legitimate transactions,
or otherwise changed in form: they would still be subject to
forfeiture, but only to the extent that a traceable connection to
an illegal transaction in controlled substances existed. 204

Few cases have addressed this issue, but a pattern emerges in the
decisions that have been rendered. In United States v. Premises
Known as 2639 Meetinghouse Road, Jamison, Pennsylvania,25 the
government sought to forfeit several parcels of commercial real estate
on the basis that they constituted proceeds from illegal drug trans-
actions. 2°6 To meet its burden of showing probable cause, the gov-
ernment was required to establish "a financial link between [each]
defendant property and proceeds of an illegal drug exchange."' 2°

But, the government was not required to introduce evidence of a
particular drug transaction; probable cause that such transactions
occurred and that the proceeds from those transactions were invested
in the real property was sufficient. 20s Once such a showing was made

202. United States v. Premises Known as 2639 Meetinghouse Rd., Jamison, Pa., 633 F.
Supp. 979, 986 (E.D. Pa. 1986).

203. See, e.g., United States v. Certain Real Property Situated at Route 3, Box 247E,
Mountain Home, Ark., 568 F. Supp. 434, 435 (W.D. Ark. 1983) (the claimant paid cash for
the land and also built a "substantial" log home on that property).

204. 7 U.S. CODE CONG. & ADNN. NEws 9522 (1978) (emphasis added).
205. 633 F. Supp. 979 (E.D. Pa. 1986).
206. Id. at 982.
207. Id. at 987.
208. Id.; accord United States v. Parcels of Land, No. 89-1812 (1st Cir. April 30, 1990)
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by the government, the burden of proof shifted to the claimant to
prove, by a preponderance of the evidence, the extent to which, if
any, the real property did not constitute illicit proceeds. 2

0
9

The First Circuit, in United States v. Pole No. 3172, Hopkin-
ton, 210 reached a result similar to that of the court in 2639 Meeting-
house Road. The court held that forfeitability does not "spread[]
like a disease from one infected mortgage payment to the entire
interest in the property acquired prior to the payment. "21 Therefore,
the government's interest in the property is equal only to that portion
of the property which was acquired as a result of the tainted mortgage
payments.

212

The holdings of these two cases comport with the legislative
history behind the enactment of subsection (a)(6). 21 3 However, if this
line of reasoning were carried to its extremity, and only the exact
dollar amount of tainted money was deemed forfeitable, it would
lead to an unusual result. For example, suppose someone paid fifty
percent down on a parcel of commercial real estate and financed the
other fifty percent. The fifty percent down payment constituted illegal
drug proceeds, but the debt payments were from legitimate sources.
If five years later the government sought forfeiture of that parcel of
real estate and the property had increased in value, to whom would
the appreciation belong? If the holding in Pole No. 3172 was strictly
adhered to, the amount of the original down payment alone would
be forfeitable.2 14 The drug dealer would be allowed to actually profit

(Lexis, Genfed library, dist. file) ("Mhe government need not trace the property to specific
drug transactions. Rather, all that is required is that a court be able to look at the 'aggregate'
of the facts and find reasonable grounds to believe that the property probably was derived
from drug transactions.") (citations omitted); United States v. Four Parcels of Real Property
in Greene & Tuscaloosa Counties in Ala., 893 F.2d 1245, 1249 (lth Cir. 1990) ("In
demonstrating a substantial connection between the property and illegal drug transactions, the
government is not required to show a relationship between the property and a specific drug
transaction."); United States v. Twenty Five Thousand & Fifty-Five Dollars ($25,055.00), 1990
WL 3565, 8 (E.D. Mo. 1990) ("The government need not trace the cash to specific transactions,
or actually prove by a preponderance of evidence a substantial connection to drug dealing.
The government must merely furnish probable cause, i.e., reasonable grounds to believe that
a substantial connection exists between the [property] seized and .. .drug dealing.").

209. Id. at 995.
210. 852 F.2d 636 (1st Cir. 1988).
211. Id. at 639.
212. Id. at 640.
213. See supra notes 57-78 and accompanying text (discussing the legislative history of

section 88 1(a)(6)).
214. 852 F.2d at 640.
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from the investment of illicit money. 25 Perhaps section 881(a)(6)
should be amended to allow for the forfeiture of all increases in
value of property purchased in part with proceeds from an illegal
transaction.

3. Basis and Extent of Forfeiture Under Section 881(a)(7)

Section 881(a)(7) states that real property is deemed forfeited to
the extent which it was used, assisted, or facilitated in the violation
of the federal drug statutes. 21 6 Furthermore, real property may be
forfeited to the extent which it was intended to facilitate a violation
of the drug statutes. 2 7 The relationship which the real property must
have to the underlying criminal offense is, as discussed previously,
the source of much controversy.218 In reality, however, such a dis-
tinction may not be important. 21 9

215. Only one court has addressed an issue similar to this, and it held that "[p]roceeds of

this type of transaction are the profits of organized criminal activity. If the government sought
forfeiture of proceeds of property only to recover the funds actually exchanged in the illicit
transaction, the congressional purpose underlying section 881(a)(6) would never be accom-
plished." United States v. One Parcel of Real Estate Located at 116 Villa Rella Drive,
Islamorada, Monroe County, Fla., 675 F. Supp. 645, 646 (S.D. Fla. 1987); see also Drug
Agents' Guide, supra note 8, at 110-11 (The Department of Justice reasons that "[ilf drug
proceeds increase in value, or if they are invested and generate interest, dividends, rent, or
other income, the 'gain' should be considered forfeitable. It is the direct product of the
proceeds, therefore, it is logical to treat it as proceeds." Although this appears to be a logical
approach, the plain text of subsection (a)(6) does not expressly provide for such a result.)
(citing REsTATEmENT, REsTrrTrIoN § 202, 205 (1937)).

216. See 21 U.S.C. § 881(a)(7) (1988).
217. See United States v. Lots 12, 13, 14, & 15, Keeton Heights Subdivision, Morgan

County, Ky., 869 F.2d 942, 946 (6th Cir. 1989) (The property in this case was forfeited even
though no actual drug transaction occurred on it. In that regard, the court stated that "[t]he

property need not actually have been used to facilitate the commission of a felony if it is
'intended to be used' in any manner for that purpose.") (emphasis added).

218. See supra notes 159-99 and accompanying text (discussing the controversy regarding
whether the real property must be "substantially connected" to the underlying criminal offense,
or merely "facilitate" the offense).

219. Regardless of the standard which is applied, courts tend to reach a given result. For
example, one court, purporting to apply the substantial connection standard, stated that:

Under the substantial connection test, the property either must be used or intended
to be used to commit a crime. At minimum, the property must have more than an
incidental or fortuitous connection to criminal activity. Still, the language of §
881(a)(7) makes clear that it is irrelevant whether the property is even used at all in
the commission of a crime, so long as it is intended to be used. It is also irrelevant
whether the property's role in the crime is integral, essential, or indispensable. The
term "'facilitate" implies that the property need only make the prohibited conduct
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One of the very few areas of forfeiture law in which courts
basically agree pertains to the amount of real property which is
subject to forfeiture under (a)(7). Numerous claimants have attempted
to reduce the impact of forfeiture by claiming that only the portion
of real property which actually facilitated the violation of Title 21 is
forfeitable, and any surplusage is not subject to forfeiture. However,
this argument has almost universally been rejected as inconsistent
with the language of (a)(7).2 Subsection (a)(7) states that the extent
of real property which is forfeitable is the "whole of any lot or tract

less difficult or 'more or less free from obstruction or hindrance.' Just one use of
the property may be enough, given that a single violation is sufficient under §
881(a)(7).

United States v. Schifferli, 895 F.2d 987, 990 (4th Cir. 1990) (citations omitted) (emphasis
added).

220. See United States v. One 107.9 Acre Parcel of Land Located in Warren Township,
Bradford County, Pa., No. 89-5358 (3d Cir. March 20, 1990) (Lexis, Genfed library, Dist file)
("We think the language of the statute means what it says. When it is invoked by the
government, it embraces all of a unitary tract of land although only part is used in violation
of the provisions of § 881(a)(7)."); United States v. A Parcel of Land With a Bldg. Located
Thereon At 40 Moon Hill Rd., Northbridge, Mass., 884 F.2d 41, 43 (1st Cir. 1989) ("Both
the statute and case law authorize forfeiture against the entire tract of land, regardless of the
magnitude of the infraction.") (emphasis in original); United States v. Santoro, 866 F.2d 1538,
1543 (4th Cir. 1989) ("[W]e reject appellants' argument that only the smaller portion of the
property, where the cocaine sales actually occurred, can be forfeited."); United States v. Tax
Lot 1500, Township 38 S., Range 2 E., Section 127, Further Described as 300 Cove Rd.,
Ashland, Jackson, County, Ore., 861 F.2d 232, 233-35 (9th Cir. 1988); United States v.
Reynolds, 856 F.2d 675, 677 (4th Cir. 1988) ("Given clear statutory language allowing for the
forfeiture of an entire tract based upon use of a portion, we think that language should be
literally followed."); United States v. 26.075 Acres, More or Less Located in Swift Creek
Township, Wake County, N.C., 687 F. Supp. 1005, 1016 (E.D.N.C. 1988) ("To narrowly
construe the statute to provide for the forfeiture of only that portion of a tract of land on
which the drug violation occurred would be contrary to the plain language of the statute and
its legislative history."), aff'd in part and rev'd in part, sub nom. United States v. Santoro,
866 F.2d 1538 (4th Cir. 1989); United States v. Real Property & Residence at 31 N.W. 136th
Court, Miami, Fla., 711 F. Supp. 1079, 1083 (S.D. Fla. 1989) ("mhe plain meaning of §
881(a)(7) clearly envisions forfeiture of an entire tract based upon drug related activities on
[only] a portion of that tract."); United States v. Certain Real Property Located at 116 & 118
Sandy Beach Rd. in Auburn, Me., 711 F. Supp. 660, 662-63 (D. Me. 1989) (holding that the
language of section 881(a)(7) is unambiguous and provides for forfeiture of the entire tract of
land); United States v. Two Tracts of Real Property, Containing 30.80 Acres, More or Less,
With Appurtenances, Located in Bruce Township, Guilford County, N.C., 665 F. Supp. 422,
426 (M.D.N.C. 1987) ("The court is of the opinion that the plain language of the statute,
coupled with an obvious intent of Congress to strengthen and make more effective civil
forfeiture provisions, mandates a conclusion that the entirety of each tract of land wherein
the government maintains its burden of proof must be forfeit.") (citation omitted), aff'd, sub
nom. United States v. Reynolds, 856 F.2d 675 (4th Cir. 1988).

2164
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of land."'1 Furthermore, courts have held that the amount of
property subject to forfeiture must be determined by duly recorded
instruments and documents rather than any subjective characteriza-
tion by the claimant.m"

However, one court of appeals has recently questioned, in dicta,
the holdings of previous cases. " 3 In United States v. Premises & Real
Property at 4492 South Livonia Road, Livonia, New York, 22

A the
court stated that:

[c]ourts have construed the phrase "in any manner or part" to
authorize the forfeiture of the whole of the property if any "part"
was used for drugs; however, since the quoted words modify the
phrase "is used, or intended to be used," it is possible to instead
construe the statute as authorizing forfeiture if the property is
partially used for drug transactions, but mostly for legitimate
purposes. It is also possible to construe "any lot or tract" to
refer to real estate of the size usually associated with a lot or a
tract of fairly limited acreage, rather than whatever land area is
encompassed within the deed by which the owner acquired title. " s

To illustrate the above quoted proposition, the court hypothesized
whether "if drugs were sold in a shed on the King Ranch (and, of
course, we do not suggest that they are), would its approximately
800,000 acres be lost." 226 The answer, the court said, might be to
render the forfeiture a method of criminal punishment, thus triggering
the constitutional safeguards associated with such an action. 227 While

221. See 21 U.S.C. § 881(a)(7) (1988).
222. See United States v. Santoro, 866 F.2d 1538, 1543 (4th Cir. 1989); United States v.

26.075 Acres, More or Less Located in Swift Creek Township, Wake County, N.C., 687 F.
Supp. 1005, 1017 (E.D.N.C. 1988), aff'd in part and rev'd in part, sub nom. United States
v. Santoro, 866 F.2d 1538 (4th Cir. 1989).

223. See United States v. Premises and Real Property at 4492 S. Livonia Rd., Livonia,
N.Y., 889 F.2d 1258, 1270 (2d Cir. 1989) (all of the courts statements were dicta because the
claimant had not challenged the scope of the forfeiture in the district court); see also United
States v. Sixty (60) Acres, More or Less With Improvements, Located in Etowah County,
Ala., 727 F. Supp. 1414, 1422 (N.D. Ala. 1990) (The court noted that if the claimant had
presented the scope of forfeiture argument at trial, "it would have presented an intriguing but
a difficult question which some day must be resolved .... The larger the tract of land and
the smaller the portion misused, the more questionable may become the constitutionality of a
literal application of the § 881(a)(7) language. This court is happy not to have had to deal
with this question.").

224. 889 F.2d 1258 (2d Cir. 1989).
225. Id.
226. Id. at 44.
227. Id. But see United States v. One Parcel of Real Property, No. 88-1366-FR (D. Ore.
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the use of such a vivid example serves to buttress the court's
comments regarding the scope of civil forfeiture, it is somewhat
troubling. In the context of this case, and others involving large
tracts of land, it is quite likely that the drug dealer sought to avoid
detection by authorities by conducting the illegal activities on a remote
parcel of land.? To render only that portion of a large tract
forfeitable which actually facilitated the commission of the crime, is
to ignore the underlying purpose behind civil forfeiture: the removal
of the instrumentalities of crime from the hands of criminals.? 9

V. THE INNOCENT LIENHOLDER DEFENSE

A. The Real Estate Lender as an "Owner" Under Section
881(a)(6) and (7)

Because the focus of a civil forfeiture action is the property
itself, the culpability of any individual, including the owner, is

Jan. 23, 1990) (Lexis, Genfed library, Dist file) (not reported) (wherein the court ordered
forfeiture of a 1,269 acre cattle ranch and improvements which facilitated a cocaine distribution
scheme).

228. See, e.g., United States v. One 107.9 Acre Parcel of Land Located in Warren
Township, Bradford County, Pa., No. 89-5358 (3d Cir. March 20, 1990) (Lexis, Genfed library,
USApp File) (107.9 acres with a home); United States v. A Parcel of Land With a Bldg.
Located Thereon at 40 Moon Hill Rd., Northbridge, Mass., 883 F.2d 41, 46-48 (1st Cir. 1989)
(17.9 acres of land with a home and other structures); United States v. Santoro, 866 F.2d
1538, 1540-43 (4th Cir. 1989) (26 acres with a house, barn and several outbuildings); United
States v. Parcel I, 1990 WL 20201, 2 (S.D. Ill. Feb. 7, 1990) (64.54 acre farm with a house
and other improvements in addition to forfeiture of a trucking business and an auto parts
store); United States v. One Parcel of Real Property, No. 88-1366-FR (D. Ore. Jan. 23, 1990)
(Lexis, Genfed library, Dist file) (not reported) (1,269 acre cattle ranch and improvements);
United States v. Sixty (60) Acres, More or Less With Improvements, Located in Etowah
County, Ala., 727 F. Supp. 1414 (N.D. Ala. 1990) (60 acres of land with a house and other
improvements); United States v. One Parcel of Real Estate Consisting of Approximately 4,657
Acres, Located in Martin County, Fla., 730 F. Supp. 423, 425 (S.D. Fla. 1989) (4,657 acre
parcel of land with a landing strip on which a plane loaded with approximately 388 kilograms
of cocaine landed); United States v. Certain Real Property Located at 116 & 118 Sandy Beach
Rd. in Auburn, Me., 711 F. Supp. 660, 661 (D. Me. 1989) (two houses on one tract of land
and an adjacent vacant lot); United States v. Two Tracts of Real Property, Containing 30.80
Acres, More or Less, With Appurtenances, Located in Bruce Township, Guilford County,
N.C., 665 F. Supp. 422, 426 (M.D.N.C. 1987) (30.80 acres of land), aff'd, sub nom. United
States v. Reynolds, 856 F.2d 675 (4th Cir. 1988).

229. See supra notes 57-78 and accompanying text (discussing the legislative history behind
the enactment of the civil forfeiture provisions).
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irrelevant. 20 Under traditional common law principles, this reasoning
often led to the harsh result of an "innocent" owner's interest being
forfeited. 2 ' Only with the enactment of the express statutory provi-
sions contained in subsections (a)(6) and (7) have innocent owners
received protection from forfeiture of their property interest. 23 2

To determine whether a lienholder, who holds only an equitable
interest in the property subject to forfeiture, is entitled to assert the
innocent owner defense, one must examine the ability of owners of
other types of property interests to challenge a forfeiture. For ex-
ample, cotenancy, which is an undivided right to possession, creates
in each cotenant a separate, individual property interest. 233 As the
owner of a legally recognizable interest in real property, cotenants
are entitled to innocent owner protection under section 881(a)(6) and
(7).234 However, if the cotenant fails to establish its innocent owner

230. See Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 683 (1974); Dobbin's
Distillery v. United States, 96 U.S. 395, 399-400 (1877); see also supra notes 18-56 and
accompanying text (discussing the historical development of forfeiture law and noting the lack
of protection for innocent owners).

231. See, e.g., 416 U.S. at 683-85; 96 U.S. at 399-400.
232. See 21 U.S.C. § 881(a)(6)-(7) (1988); United States v. One Piece of Real Estate

Described in Part as: 1314 Whiterock & Improvements, San Antonio, Bexar County, Tex.,
571 F. Supp. 723, 724-25 (W.D. Tex. 1983). Although innocent owners were not protected at
common law, the provisions of section 881 are not the first ones that protected innocent
parties in forfeiture proceedings. See Act of 1875, ch. 36, § 18 Stat. 291, 310 (1875). This act
included an innocent owner provision which the Supreme Court construed as protecting an
innocent party from having his interest included in the forfeiture proceeding. United States v.
Stowell, 133 U.S. 1, 11-12 (1890).

233. See R. CUNNINGHAM, W. STOEBUCK, & D. WHITMAN, THE LAW OF PROPERTY § 5.3
(1984).

234. See, e.g., United States v. Parcel of Real Property Known as 6109 Grubb Rd.,
Millcreek Township, Erie County, Pa., 886 F.2d 618, 626-27 (3d Cir. 1989); see also United
States v. One Single Family Residence With Out Bldgs. Located at 15621 S.W. 209th Ave.,
Miami, Fla., 894 F.2d 1511, 1518 (11th Cir. 1990) ("The federal law protects an innocent
owner's interest, and when that innocent owner's interest comprises the whole of a property,
nothing can be forfeited to the government."). In One Single Family Residence, the Eleventh
Circuit found that, under Florida law, property held in tenancy by the entireties vested each
spouse with an estate in the whole of the property that is not severable. Id. at 1516. If a
spouse proves innocence, then no portion of the property can be forfeited to the government
due to the illegal actions of the other spouse. Id. This rationale may also be applicable to the
community property interests of spouses in states maintaining the community property concept.
Id. n.5; see also Dalton v. Don J. Jackson, Inc., 691 S.W.2d 765, 768 (Tex. App. - Austin
1985, no writ) (holding that, because community property may only be partitioned by the
methods set forth in the Texas Constitution and statutes, one spouse's interest in joint
community property cannot be conveyed to third parties "so as to effect a partition by creating
a tenancy-in-common between the remaining spouse and the third party."). But see Williams
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status as required by section 881, the cotenant's interest will be
forfeited .235

Prior to the enactment of the innocent owner provisions, land-
lords were subject to having their leased property forfeited due to
the illegal acts of tenants. 2 6 The landlord's innocence regarding
knowledge of, or consent to, illegal acts by its tenant was irrelevant. 23 7

The enactment of the innocent owner provisions in subsections (a)(6)
and (7) provided protection for an "owner's" property interest.
Because landlords retain a reversionary interest in the property, courts
uniformly hold that landlords are "owners" entitled to protection
under section 881(a)(6) and (7), provided they can prove their inno-
cence. 28 Although no court has addressed the issue, it would appear
that a tenant, as the owner of a possessory interest in the property,
would likewise be protected from loss of its leasehold interest by
forfeiture due to the illegal acts of the landlord. 23 9

The ownership interests just discussed must be distinguished from
those interests which constitute only an expectation, such as expec-
tancies of inheritance. The court in In re One 1985 Nissan, 300ZX,
VIN: JN1C214SFX069854, ° addressed this very issue. In May, 1986,
the routine search of a home pursuant to an investigation of the

v. Portland State Bank, 514 S.W.2d 124, 125 (Tex. Civ. App. - Beaumont 1974, writ dism'd)
(holding that foreclosure of a lien on a husband's one-half interest in joint community property
is valid as to the husband's interest, notwithstanding the lack of the wife's consent to
encumbering the community asset).

235. See United States v. Parcel of Real Property Known as 6109 Grubb Rd., Millcreek
Township, Erie County, Pa., 708 F. Supp. 698, 703-04 (W.D. Pa.), vacated in part by, 886
F.2d 618 (3d Cir. 1989).

236. See, e.g., Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 685-85 (1974);
Dobbin's Distillery v. United States, 96 U.S. 395, 399-401 (1877).

237. See 416 U.S. at 685; 96 U.S. at 399-401.
238. See United States v. Certain Real Property & Premises Known as 171-02 Liberty Ave.,

Queens, N.Y., 710 F. Supp. 46, 49 (E.D.N.Y. 1989); United States v. Real Property Located
at 2011 Calumet, Houston, Tex., 699 F. Supp. 108, 109-10 (S.D. Tex. 1988).

239. A tenant's protection may, however, be limited by the "relation back" doctrine. See
21 U.S.C. § 881(h) (1988). Under this doctrine, an owner must acquire its interest before the
act giving rise to forfeiture is committed. See United States v. Stowell, 133 U.S. 1, 15-16
(1890). If, when the landlord commits the illegal act, a tenant operates under a periodic
tenancy or executes a new lease after the initial term expires, the tenant may lose its protection.
The date of the new lease agreement may become the date from which the present interest
will be measured. In this situation, no protection will exist against acts giving rise to forfeiture
which occur before the new lease agreement is executed. Only tenants who have acquired long
term leasehold interests before the illegal act giving rise to forfeiture occurs will receive the
protections of section 881.

240. 889 F.2d 1317 (4th Cir. 1989).
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death of Dennis White uncovered unusually large amounts of cash
and jewelry.24' The government sought forfeiture of this property
under section 881(a)(6), alleging that the money and jewelry found
in the home were proceeds from a cocaine distribution operation for
which White was under investigation. 2  In reviewing the claims and
answers to the forfeiture action filed by the representative of White's
estate and the guardian of White's surviving minor children, the
court held that the claimants must prove that they acquired an
interest in the seized property prior to the time of the act giving rise
to forfeiture. 243 Because the court found that the children only had
an expectancy interest and not a present interest in the property when
it became subject to forfeiture, the children were denied protection
as. "owners" under section 881(a)(6). 2" Other courts addressing this
issue have also reached the conclusion that the innocent owner defense
is available only to parties who have acquired a present, recognizable
interest in the property before the date of the illegal act.245

To be considered an "owner" under section 881(a)(6) or (7) the
claimant must be the owner of a present and recognizable property
interest.26 Applying this concept to a lienholder's equitable security

241. Id. at 1318.
242. Id.
243. Id. at 1321.
244. Id.; see also United States v. All That Lot of Ground Known as 2511 E. Fairmount

Ave., Baltimore, Md., 722 F. Supp. 1273, 1279 (D. Md. 1989) ("Any interest which the
[claimants] might have obtained was defeated by the government's prior interest, since their
[grantor] would have had nothing to give them had he not first purchased the property with
funds obtained by trafficking in drugs.").

245. See, e.g., United States v. Parcel of Real Property Known as 6109 Grubb Rd.,
Millcreek Township, Erie County, Pa., 708 F. Supp. 698, 704 (W.D. Pa. 1989); see also

United States v. One Parcel of Real Property With Bldgs., Appurtenances & Improvements,
Known as the Rod & Reel Fish Camp, Located at Ocean Springs, Miss., 831 F.2d 566, 568
(5th Cir. 1987) (The court rejected claims filed by persons, claiming to be representatives of
the seized property, on the basis that an owner must be a person and that the subject property
cannot claim innocence on its own behalf.); United States v. One Piece of Real Property
Located on Trafalgar St. in Aiken, S.C., 700 F. Supp. 857, 862 n.8 (D.S.C. 1988) (finding
that a wife is unable to acquire standing to challenge forfeiture under a claim of equitable
ownership pursuant to state equitable distribution statutes.) But see United States v. One Single
Family Residence Located at 6960 Miraflores Ave., Coral Gables, Fla., No. 88-0349-CIV (S.D.
Fla. Feb. 21, 1990) (Lexis, Genfed library, Dist file) (holding that a bona fide purchaser or
lender acquiring an interest in the property after the act giving rise to forfeiture is entitled to

the innocent owner protections under 881(a)).
246. See JOINT EXPLANATORY STATEMENT ON TITLES II & III, 95th Cong., 2d Sess., 124

Cong. Rec. 17647, reprinted in 1978 U.S. CODE CONG. & AnaN. NEWS 9518, 9522; In re
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interest results in the conclusion that lienholders are also "owners"
under section 881(a)(6) and (7). Insofar as the lienholder's interest
was created before the illegal act giving rise to forfeiture, that interest
should be protected and treated in the same manner as cotenant and
landlord interests.

The first courts addressing this issue questioned whether the
equitable interests of lienholders were sufficient to entitle them to
"innocent owner" protection under section 881 .247 Even though courts
have not analogized the lienholder's interest to other types of property
interests, it is generally acknowledged that lienholders are "owners"
entitled to section 881(a)(6) and (7) protection.348 The first case to
address the lienholder's status under section 881 was United States
v. One Piece of Real Estate Described in Part as: 1314 Whiterock &
Improvements, San Antonio, Bexar County, Texas.249 The One Piece
of Real Estate court held that Congress' use of the term "owner"
and its suggestion of a broad application "was intended to include
secured parties. ' 250 Therefore, if lienholders obtain an equitable
interest in the property before the act giving rise to forfeiture, they
are entitled to the innocent owner protections of subsections (a)(6)
and (7).251

In United States v. One Single Family Residence Located at 6960
Miraflores Avenue, Coral Gables, Florida,252 the protection for lien-
holders was extended to apply to a lienholder who acquired its
interest after the original purchase of the property with illegal drug

Metmor Fin., Inc., 819 F.2d 446, 448 (4th Cir. 1987); United States v. One Piece of Real
Estate Described in Part as: 1314 Whiterock & Improvements, San Antonio, Bexar County,
Tex., 571 F. Supp. 723, 724-25 (W.D. Tex. 1983).

247. See, e.g., 819 F.2d at 448; 571 F. Supp. at 724-25.
248. See, e.g., 819 F.2d at 448; 571 F. Supp. at 725. This change is a drastic departure

from prior forfeiture law. See supra notes 18-56 and accompanying text (discussing common
law forfeiture and noting the lack of protection for innocent parties). The only option available
before enactment of the current innocent owner provisions was to petition for remission or
mitigation, "an act of executive clemency." 571 F. Supp. at 724.

249. 571 F. Supp. 723 (W.D. Tex. 1983).
250. Id. at 725; see also JOINT EXPLANATORY STATEMENT ON TrLES II & III, 95th Cong.,

2d Sess., 124 Cong. Rec. 17647, reprinted in 1978 U.S. CODE CONG. & ADM aN. NEWS 9518,
9522 (1978) (defining the statutory term "owner" to include any legal or equitable interest in
the property subject to forfeiture); In re Metmor Fin., Inc., 819 F.2d 446, 449 (4th Cir. 1987)
(holding that lienholders and mortgagees were intended to be "owners" under section 881 and
are thus entitled to its protections).

251. 819 F.2d at 240; 571 F. Supp. at 725.
252. No. 88-0349-CIV (S.D. Fla. Feb. 21, 1990) (Lexis, Genfed library, Dist file).
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proceeds.23 The court found that "Congress intended 'to make it
clear that a bona fide party who has no knowledge or consent to
the property he owns having come from an illegal transaction, that
party would be able to establish that fact under [section 881] and
forfeiture would not occur.' ",24 Therefore, according to this court,
the lender does not have to acquire its security interest prior to the
illegal act to qualify as an innocent owner. 2"1

B. Asserting the Affirmative Defense of Innocent Ownership

The innocent owner provisions of section 881 have created an
affirmative defense that is available for claimants to challenge for-
feiture of property. 256 As an affirmative defense, the burden is on
the claimant to establish its innocent owner status. 257 Once the
government establishes probable cause for forfeiture, the burden of
proof shifts to the claimant to establish its innocence by a prepon-
derance of the evidence. 258 Initially, the claimant must present suf-
ficient evidence to create a genuine issue of fact to avoid summary
judgment in favor of the government. 259 In addition, at least one

253. Id.
254. Id. (quoting 124 Cong. Rec. 23,057 (1978) (remarks of Senator Nunn)); see also

Eggleston v. Colorado, 873 F.2d 242, 247 (10th Cir. 1989) (The court implied that lienholders
and purchasers subsequent to the illegal act may be protected, stating that "[florfeiture
therefore cuts off the rights of subsequent lienholders and purchasers, subject to the so-called
innocent owner exception in section 881(a).").

255. 6960 Miraflores Ave., No. 88-0349. It should be noted that the 6960 Miraflores court
was the first one to refuse the innocent owner claim of an institutional lender. The court
found that the lender failed to establish its innocence because of several questionable practices
when it made a loan that was secured by the forfeited property. See id.

256. See, e.g., United States v. Real Property Known as 19026 Oakmont S. Drive, Located
in South Bend, Ind., Saint Joseph County, 715 F. Supp. 233, 235-36 (N.D. Ind. 1989); United
States v. Certain Real Property & Premises Known as 171-02 Liberty Ave., Queens, N.Y., 710
F. Supp. 46, 50 (E.D.N.Y. 1989); United States v. Parcel of Real Property Known as 6109
Grubb Rd., Millcreek Township, Erie County, Pa., 708 F. Supp. 698, 702 (W.D. Pa.), vacated
in part, 886 F.2d 618 (3d Cir. 1989).

257. See United States v. $250,000 in United States Currency, 808 F.2d 895, 897 (1st Cir.
1987); 708 F. Supp. at 701.

258. See, e.g., 808 F.2d at 897. Although the burden is on the claimant, it would seem
appropriate to allow institutional lenders to shift the burden back to the government once the
lender establishes that it acted in a reasonable and prudent manner in acquiring its security
interest in the forfeitable property. In essence, a presumption of innocence for institutional
lenders would exist, which would require the government to prove unreasonable or improper
conduct by the lender. See infra notes 416-20 and accompanying text (discussing a presumption
of innocence for institutional lenders).

259. See 808 F.2d at 897; 710 F. Supp. at 52; 708 F. Supp. at 704.
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court has indicated that failure to properly plead innocent ownership
as an affirmative defense could, in itself, be sufficient grounds to
deny a claimant's challenge to the forfeiture. 26

0

It is, therefore, critical for a lienholder to correctly and promptly
assert its claim in the forfeiture proceeding to protect its security
interest. The innocent owner defense is asserted by filing a claim of
ownership and answering the government's petition for forfeiture.26
"The filing of a verified claim [is] deemed to be an essential part of
demonstrating the existence of a meritorious defense.' '262 The claim
procedure invoked in a particular case varies slightly depending on
the type of seizure exercised by the government. 26 If the Federal
Rules of Civil Procedure Supplemental Rules for Certain Admiralty
and Maritime Claims apply, the claimant has ten days from the date
of process, or within additional time as the court will allow, to file
a verified claim and twenty days thereafter to file a complete answer
to the forfeiture charges. 264 If customs law provisions are invoked,
the claimant has twenty days after notice of the forfeiture to file a
claim. 5 Under these latter provisions the claimant is also required
to post a bond to cover additional costs if the innocent ownership
claim fails and forfeiture occurs. 266 Under either of these procedures,
the ownership claim must sufficiently set out the type of ownership
interest claimed in the seized property. 267 The importance of properly
following the claim filing procedures is that failure to do so may

260. 715 F. Supp. at 236.
261. See, e.g., United States v. One Urban Lot Located at 1 St. A-I, Valparaiso, Bayamon,

P.R., 865 F.2d 427, 429-30 (1st Cir. 1989).
262. United States v. A Single Story Double Wide Trailer, 727 F. Supp. 149, 152 (D. Del.

1989); see also United States v. Premises Known as Lots 14, 15, 16, 19, 47 & 48, 682 F.
Supp. 288, 289 (E.D.N.C. 1987) ("The filing of a proper claim in accordance with Rule C(6)
is a prerequisite to the filing of an answer and is an essential element of a would be claimant's
standing to contest a forfeiture.") (emphasis in original) (citation omitted).

263. See 21 U.S.C. § 881(b) (1988). If seizure is made under section 881(b)(1) or (2) (seizure
pursuant to an arrest or warrant), the Federal Rules of Civil Procedure Supplemental Rules
for Certain Admiralty and Maritime Claims apply to innocent owners' claims. Id. If seizure
is under section 881(b)(3) or (4) (warrantless seizure by the Attorney General based on probable
cause), other custom law procedures will control. Id.; see also 19 U.S.C. § 1608 (1988)
(outlining the claim filing procedures under customs laws); 21 U.S.C. § 881(d) (1988) (incor-
porating by reference the customs law provisions for forfeiture).

264. FED. R. Crv. P. Supp. R. (C)(6).
265. 19 U.S.C. § 1608 (1988); see also 21 C.F.R. § 1316.78 (1988) (twenty day filing

procedure under customs laws).
266. 19 U.S.C. § 1608 (1988); 21 C.F.R. § 131.78 (1988).
267. See FED. R. Civ. P. Supp. R. (C)(6); 19 U.S.C. § 1608 (Law. Co-op Supp. 1989).
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result in the claim being barred and forfeiture of the claimant's
interest. 2" Simply put, a properly filed claim is a prerequisite for a
lienholder to protect its rights in the forfeiture action.

A review of cases addressing claim filing procedures reveals no
discernible rules. Because these cases are extremely fact specific, only
a few general guidelines may be formed. The preeminent case ad-
dressing this issue is United States v. Beechcraft Queen Airplane
Serial No. LD-24.26 9 In Beechcraft the government sought forfeiture
of an airplane after a search of the plane revealed marijuana debris
and drug smuggling equipment. 270 The claimant filed an answer to
the forfeiture complaint but failed to file a verified claim as required
by Supplemental Rule C(6).27 1 Failure to comply with the technical
requirements of Rule C(6) meant that an essential requirement for
asserting the innocent owner defense was not satisfied. 272 The district
court granted an order for forfeiture after striking the claimant's
answer for failure to establish standing by filing a Rule C(6) claim.273

In affirming the forfeiture order, the Eighth Circuit held that the
district court did not abuse its discretion in striking the claimant's
answer. 274 The court did, however, acknowledge that under Rule C(6)
a district court can, in its discretion, allow additional time for filing
claims .275

Some courts have interpreted Beechcraft as holding that strict
procedural compliance is mandated, while other courts have used the
reference to possible relaxation of strict compliance to justify easing

268. See United States v. One Urban Lot Located at 1 St. A-1, Valparaiso, Baymon, P.R.,
865 F.2d 427, 430-31 (1st Cir. 1989); United States v. Beechcraft Queen Airplane Serial No.
LD-24, 789 F.2d 627, 630 (8th Cir. 1986); United States v. Premises Known as 1625 S. Del.
Ave. Philadelphia, Pa., No. 86-5977.(E.D. Pa. July 13, 1988) (Lexis, Genfed library, Dist file)
(not reported).

269. 789 F.2d 627 (8th Cir. 1986).
270. Id. at 629.
271. Id.
272. Id.; see also United States v. United States Currency in the Amount of $2,857.00,

754 F.2d 208, 213-15 (7th Cir. 1985) (holding that failure to file a Rule C(6) claim, even
though an administrative claim and answer had been filed, was sufficient to strike the claimant's
answer, thereby leading to a default judgment against the claimant).

273. Id.
274. Id. at 630.
275. Id. The court noted that a more liberal standard of review regarding the district

court's decision would have been necessary if a timely petition for extension was made, the
claimant could show defects in service of process, or other mitigating circumstances were
established. Id.
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the filing requirements in certain instances. 276 The courts adopting
the strict compliance position hold that, if the claimant does not file
a verified Rule C(6) claim, any subsequent answer that the claimant
may file can be stricken and forfeiture granted. 277 If the claimant
files the verified claim but fails to file an answer as required by Rule
C(6), this lack of strict compliance will also result in forfeiture. 27 8

The courts that allow less than strict compliance rely primarily
on the exception language of Beechcraft and the Ninth Circuit's
opinion in United States v. 1982 Yukon Delta Houseboat.279 The
Yukon Delta court noted that the purpose of Rule C(6) was to force
claimants to come forward with potential claims so that forfeiture
actions could be resolved as quickly as possible. 280 The court con-
cluded that, because the statute gives district courts discretion to
allow extensions for filing claims, where circumstances show that the
nature of the claim has been raised and the purpose of Rule C(6) is
satisfied through ancillary filings, a district court abuses its discretion
in not allowing delayed filings. 281 Apparently, this court gave little

276. Compare United States v. Seventy-Two Thousand Eight Hundred Fifty Seven Dollars,
725 F. Supp. 1071, 1072 (E.D. Mo. 1989) (holding that the claimant's failure to follow C(6)
procedures is a sufficient basis for striking the claimant's answer, notwithstanding the presence
of other mitigating factors) and United States v. 1982 Yukon Delta Houseboat, 774 F.2d 1432,
1435-36 (9th Cir. 1985) (holding that a district court may abuse its discretion by not allowing
late claims when the purposes of the claim filing procedure are not harmed by the late filing).

277. See United States v. A Single Story Double Wide Trailer, 727 F. Supp 149, 152 (D.
Del. 1989) ("Only by filing a verified claim, in accordance with [Rule) C(6), can a claimant
demonstrate that he has sufficient interest in the seized item to satisfy standing requirements.");
United States v. $288,914 in United States Currency, 722 F. Supp. 267, 270-71 (E.D. La.
1989); United States v. Seventy-Two Thousand Eight Hundred Fifty Seven Dollars, 725 F.
Supp. 1071, 1072 (E.D. Mo. 1989); United States v. Premises Known as Lots 14, 15, 16, 19,
47 & 48, 682 F. Supp. 288, 289 (E.D.N.C. 1987); see also United States v. One Assortment
of Eighty-Nine Firearms & Six Hundred & Thirty-Eight Rounds of Ammunition, 846 F.2d 24,
26 (6th Cir. 1988) (indicating that the striking of the claimant's answer is proper where the
claim or answer is not timely filed or no extension for filing is requested).

278. See United States v. 288,914 in United States Currency, 722 F. Supp. 267, 271 (E.D.
La. 1989).

279. 774 F.2d 1432 (9th Cir. 1985).
280. Id. at 1436.
281. Id. at 1435-37. The claimants filed an answer immediately after notice of the forfeiture

was issued, but the case continued for more than a year before the government realized that
a C(6) claim had not been filed. Id. at 1433. Even though the government agreed not to
oppose the late filing, the district court denied the claimant's motion to file the late claim.
Id.; see also United States v. U.S. Currency in the Amount of $103,387.27, 863 F.2d 555, 562
(7th Cir. 1988) (The court stated that cases like Yukon Delta "teach that, where the putative
claimants have placed the court and the government on notice of their interest in the property
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consideration to the fact that the claimants had no excuse for failing
to file the claim properly. 2

The decisions that follow Yukon Delta and Beechcraft and
recognize that there can be exceptions to strict compliance, appear
to turn solely on the presence of mitigating factors.38 In United
States v. All That Tract or Parcel of Land, Lying & Being Described
as Map 2535, Census Tract 075.00, Amhoury Terrace Addition, Lot
10, No Block Grid,2 8 a wife failed to file a separate claim to cover
her one-half interest in the seized property because she was unaware
that a separate claim was required. 285 The court denied her an
opportunity to file late, because no evidence of excusable neglect or
other mitigating circumstances was presented. 2

8
6 In United States v.

Premises Known as 1625 South Delaware Avenue Philadelphia, Penn-
sylvania,2 owners of the seized property filed answers or motions
claiming ownership but failed to file the required Rule C(6) claims. 288
The court held that because the government was fully aware of the
ownership claims from the inception of the case, the purpose of Rule
C(6) was "unquestionably met" and allowed the claimants to file
late claims. 289 In United States v. One Urban Lot Located at 1 Street
A-I, Valparaiso, Bayamon, Puerto Rico,290 the First Circuit over-
looked the claimant's failure to file an answer, even though the
claimant had received personal notice of the forfeiture action. 29' The
claimant, a mortgagee, contended that its understanding of both
forfeiture law and industry practice was that a secured lender was

and their intent to contest forfeiture, courts will grant extensions of time, recognizing both
the good-faith effort put forth and the lack of prejudice to the government under such
circumstances.").

282. 774 F.2d at 1433.
283. See, e.g., United States v. One Urban Lot Located at 1 St. A-I, Valparaiso, Bayamon,

P.R., 865 F.2d 427 (1st Cir. 1989); United States v. All That Tract or Parcel of Land, Lying
& Being Described as Map 2535, Census Tract 075.00, Amhoury Terrace Addition, Lot 10,
No Block Grid, 726 F. Supp. 274 (D. Ore. 1989); United States v. Premises Known as 1625
S. Del. Ave. Philadelphia, Pa., No. 86-5977 (E.D. Pa. July 13, 1988) (Lexis, Genfed library,
Dist file) (not reported).

284. 726 F. Supp. 274 (D. Ore. 1989).
285. Id. at 276.
286. Id.
287. No. 86-5977 (E.D. Pa. July 13, 1988) (Lexis, Genfed library, Dist file) (not reported).
288. Id.
289. Id.
290. 865 F.2d 427 (1st Cir. 1989).
291. Id. at 428-30.
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exempt from having its interest forfeited. 292 The First Circuit held
that the district court abused its discretion in denying the claimant's
request to file late, because the claimant did not act with "gross
negligence" and the government was not injured by allowing the late
filing.

293

From the disarray of views regarding compliance with Rule C(6),
one thing is certain. The district court has a great deal of discretion
in determining whether strict compliance with the claim filing pro-
cedures is required. Clearly, to obtain relief from strict compliance
some mitigating factors must be present and the government cannot
be unduly prejudiced by such relief. The extent of mitigation required
is, however, dependent primarily on the facts of the case and the
court's discretion. To insure the ability to defend a forfeiture action,
however, every lender should file the required claim and answer
within the statutory period or, in the alternative, request an extension
of time to do so.

C. Proving the Innocent Lienholder Defense: The Lender's State
of Mind

Under an expansive definition of "owner," courts now recognize
lienholders and mortgagees as "owners" for purposes of asserting
the innocent owner defense. 294 Courts have not, however, been con-
sistent in defining what constitutes "innocence" .295 Specifically, what
degree of knowledge or culpability regarding the illegal conduct will
obviate the claimant's innocent owner claim? The lack of guidance
in dealing with the state of mind necessary to assert the innocent
owner defense has led to conflicting definitions of just what is
required to render the owner an "innocent" one. 296

Subsections (a)(6) and (7) both state that "no property shall be
forfeited .... to the extent of an interest of an owner, by reason

292. Id. at 429.
293. Id. at 430.
294. See United States v. One Urban Lot Located at 1 St. A-1, Valparaiso, Bayamon,

P.R., 865 F.2d 427, 430 (lst Cir. 1989); In re Metmor Fin., Inc., 819 F.2d 446, 448 (4th Cir.
1987); United States v. One Piece of Real Estate Described in Part as: 1314 Whiterock &
Improvements, San Antonio, Bexar County, Tex., 571 F. Supp. 723, 725 (W.D. Tex. 1983).

295. 571 F. Supp. at 725.
296. Compare In re Metmor Fin., Inc., 819 F.2d 446, 448-49 (4th Cir. 1987) (allowing

recovery of post-seizure interest) with 571 F. Supp. at 724-25 (limiting lienholder rights and
denying recovery of post-seizure interest).
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of any act or omission ... committed or omitted without the
knowledge or consent of that owner .... ",297 One group of courts
view the standard for asserting the innocent owner defense as dis-
junctive regarding the "knowledge or consent" issue. 298 Another
group of courts apply a conjunctive test. 299 Some other courts,
however, incorporate dicta from the Calero-Toledo decision as an
additional requirement.3t ° Yet other courts phrase the requirements
for proving "innocence" in slightly different terms.301

The courts which view the standard as disjunctive require the
claimant to prove only a lack of knowledge of the illegal act or a
lack of consent' to such act to establish the innocent owner defense
under section 881(a)(6) or (7).302 In United States v. Certain Real
Property & Premises Known as 171-02 Liberty Avenue, Queens, New

297. 21 U.S.C. § 881(a)(6)-(7) (1988) (emphasis added).
298. See, e.g., United States v. Parcel of Real Property Known as 6109 Grubb Rd.,

Millcreek Township, Erie County, Pa., 886 F.2d 618, 626 (3d Cir. 1989); United States v.
Premises Known as 427 Chestnut St., Reading, Pa., No. 89-3296 (E.D. Pa. Feb. 26, 1990)
(Lexis, Genfed library, Dist file); United States v. Sixty (60) Acres, More or Less With
Improvements, Located in Etowah County, Ala. 727 F. Supp. 1414, 1419 (N.D. Ala. 1990);
United States v. Real Property Known as 19026 Oakmont S. Drive, Located in South Bend,
Ind., 715 F. Supp. 233, 237 n.3 (N.D. Ind. 1989); United States v. Certain Real Property &
Premises Known as 171-02 Liberty Ave., Queens, N.Y., 710 F. Supp. 46, 50 (E.D.N.Y. 1989).

299. See, e.g., United States v. One Parcel of Real Estate Consisting of Approximately
4,657 Acres, Located in Martin County, Fla., 730 F. Supp. 423, 427 (S.D. Fla. 1989) ("[A]
claimant can succeed on the 'innocent owner' defense under § 881(a)(7) by merely proving
that he lacked knowledge of the illegal activity and that he did not consent to the activity. If
this were not true, then the interpretation of the statute would be inconsistent with the policy
behind the statutes.") (emphasis added); United States v. 124 E.N. Ave., Lake Forest, Ill.,
651 F. Supp. 1350, 1357 (N.D. Ill. 1987); United States v. Four Million Two Hundred Fifty-
Five Thousand, Six Hundred Twenty-Five Dollars & Thirty-Nine Cents, 551 F. Supp. 314, 323
(S.D. Fla. 1982), aff'd, 762 F.2d 895 (11th Cir. 1985), cert. denied, 474 U.S. 1056 (1986).

300. See, e.g., United States v. One Bertram 58' Motor Yacht, 876 F.2d 884, 888-89 (1lth
Cir. 1989); United States v. Premises Described as Route 2, Box 61-C, Crossett, Ark., 727 F.
Supp. 1295, 1299 (W.D. Ark. 1990); United States v. Real Property Located at 2011 Calumet,
Houston, Tex., 699 F. Supp. 108, 110 (S.D. Tex. 1988); United States v. One Single Family
Residence Located at 2901 S.W. 118th Court, Miami, Fla., 683 F. Supp. 783, 788 (S.D. Fla.
1988).

301. See, e.g., United States v. 26.075 Acres, More or Less Located in Swift Creek
Township, Wake County, N.C., 687 F. Supp. 1005, 1014 (E.D.N.C. 1988), aff'd in part and
rev'd in part, sub nom. United States v. Santoro, 866 F.2d 1538 (4th Cir. 1989).

302. See, e.g., United States v. Parcel of Real Property Known as 6109 Grubb Rd.,
Millcreek Township, Erie County, Pa., 886 F.2d 618, 626 (3d Cir. 1989); United States v.
Premises Known as 427 Chestnut St., Reading, Pa., No. 89-3296 (E.D. Pa. Feb. 26, 1990)
(Lexis, Genfed library, Dist file); United States v. Sixty (60) Acres, More or Less With
Improvements, Located in Etowah County, Ala. 727 F. Supp. 1414, 1419 (N.D. Ala. 1990);
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York,30 3 the court felt bound by general canons of construction to
literally read the term "or" as used in section 881 (a)(6) and (7) as
controlling of Congress' intentY°4 The court held that even though
the landlord claiming innocent owner status had actual knowledge
of the premises' use as a "crack house," the landlord could establish
innocent ownership because he did not explicitly consent to the illegal
activity. 30 5 Likewise, in United States v. Real Property Known as
19026 Oakmont South Drive, Located in South Bend, Indiana,306 the
court implied that, even though testimony established that the claim-
ant had actual knowledge of the illegal activity because of her
presence at drug transactions, the innocent owner defense was avail-
able if the she had not consented to such activities. 3 7

The Third Circuit applied a disjunctive test in United States v.
Parcel of Real Property Known as 6109 Grubb Road, Millcreek
Township, Erie County, Pennsylvania.3a Relying on the 171-02 Lib-
erty Avenue court's analysis, the court concluded that under general
canons of statutory construction the innocent owner provisions of
section 881(a)(6) and (7) must be construed as establishing a dis-
junctive standard.3 9 In this case a wife who had constructive knowl-

United States v. Real Property Known as 19026 Oakmont S. Drive, Located in South Bend,
Ind., 715 F. Supp. 233, 237 n.3 (N.D. Ind. 1989); United States v. Certain Real Property &
Premises Known as 171-02 Liberty Ave., Queens, N.Y., 710 F. Supp. 46, 50 (E.D.N.Y. 1989).

303. 710 F. Supp. 46 (E.D.N.Y. 1989).
304. Id. at 50.
305. Id. The court expressly rejected the conjunctive standard applied by the 124 East

North Avenue court. Id. at 50 n.5.
306. 715 F. Supp. 233 (N.D. Ind. 1989).
307. Id. at 237 n.3 (The court seemed to be trying to prevent the harsh result of forfeiting

the wife's property interest because of the husband's actions, over which she had no control.).
But see United States v. Sixty (60) Acres, More or Less With Improvements, Located in
Etowah County, Ala., 727 F. Supp. 1414, 1420 (N.D. Ala. 1990) (applying a disjunctive test,
but finding that the wife had "implied consent" by her constructive knowledge of the husband's
drug activities).

308. 886 F.2d 618 (3d Cir. 1989).
309. Id. at 626. In reaching this decision, the court followed two canons of statutory

construction: (1) courts are obligated to give meaning to every word used by Congress in a
statute, and (2) when terms are connected by a disjunctive phrase, each term is to have a
separate meaning. Id. at 625-26 (citing Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979);
FCC v. Pacifica Found., 438 U.S. 726, 740 (1978)); see also United States v. Premises Known
as 427 Chestnut St., Reading, Pa., No. 89-3296 (E.D. Pa. Feb. 26, 1990) (Lexis, Genfed
library, Dist file) (following the 6109 Grubb Road disjunctive standard); 727 F. Supp. at 1419
(adopting the 171-02 Liberty Avenue and 6109 Grubb Road views that section 881(a)(7)
establishes a disjunctive standard for determining innocence).
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edge of her husband's drug activities could still avoid forfeiture if
she could prove a lack of consent to such activities. 10

The courts that apply the conjunctive test require the claimant
to prove both a lack of knowledge of the illegal activity and a lack
of consent to that illegal activity.31' These courts reason that inno-
cence requires total ignorance of and non-involvement in the illegal
activity. 12 Thus, evidence of either knowledge or consent will destroy
the innocence of the claimant and prevent exemption from forfei-
ture.3"3

A Florida district court found section 881(a)(6) to be a con-
junctive test, holding that the "claimant could bring about the
dissolution of the seizure . . . by showing that [he] had no knowledge
and had given no consent to improper acts or omissions. ' 31 4 Likewise,
in United States v. 124 East North Avenue, Lake Forest, Illinois, 3 5

the court applied a conjunctive test. "When trial ... of this case
occurs [the claimant] will have an opportunity to prove she had no
knowledge and gave no consent to [the] alleged unlawful activities. '

3 1 6

Other courts have viewed the innocent owner defense in different
terms. One court required the owner to establish that he is "innocent
of any wrongdoing and unaware of any criminal activity" to qualify

310. Id.
311. See, e.g., United States v. 124 E.N. Ave., Lake Forest, Ill., 651 F. Supp. 1350, 1357

(N.D. Ill. 1987); United States v. Four Million Two Hundred Fifty-Five Thousand, Six Hundred
Twenty-Five Dollars & Thirty-Nine Cents, 551 F. Supp. 314, 323 (S.D. Fla. 1982), aff'd, 762
F.2d 895 (11th Cir. 1985), cert. denied, 474 U.S. 1056 (1986).

312. 651 F. Supp. at 1357; 551 F. Supp. at 323.
313. 651 F. Supp. at 1357; 551 F. Supp. at 323.
314. 551 F. Supp. at 323. The innocent owner claim was unavailing in this case due to the

court's finding that the claimant had knowledge of the illegal activity. See id. at 325 (emphasis
added).

315. 651 F. Supp. 1350 (N.D. Ill. 1987).
316. Id. at 1357; see also United States v. Parcel of Real Property Known as 3201 Caughey

Rd., Millcreek Township Erie County, Pa., & Bldgs. & Improvements Erected Thereon, 715
F. Supp. 131, 133 (W.D. Pa. 1989) (citing 124 East North Avenue as establishing the proper
test for evaluating the innocent owner defense under 881 (a)(7)); United States v. Two Tracts
of Real Property, Containing 30.80 Acres, More or Less, With Appurtenances, Located in
Bruce Township, Guilford County, N.C., 665 F. Supp. 422, 425 (M.D.N.C. 1987) (The court
held the test to determine the claimant's innocence is whether he is "unaware and without
involvement in the illegal activity" and stated that its test was in accord with 124 East North
Avenue.), aff'd, sub nom. United States v. Reynolds, 856 F.2d 675 (4th Cir. 1988); accord
United States v. Premises Known as 1908-1910 Jackson St., No. 86-1389 (E.D. Pa. June 26,
1987) (Lexis, Genfed library, Dist file) (The court stated that innocent owner's "must prove
... they had no knowledge of nor gave their consent to the illegal acts committed [on the
property]. ").
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as an innocent owner.31 7 Another court required a showing that the
claimant did not know and had no reason to know of the activity,
that it was not involved in the activity, and that it did all that could
be reasonably done to prevent the illegal activity."' Courts invoking
the "all that could reasonably done" requirement base inclusion of
that requirement on dicta contained in the Supreme Court's Calero-
Toledo opinion. 1 9 These decisions, as other courts have noted, fail
to recognize the fact that Congress has effectively overruled the
Calero-Toledo dicta by statutorily creating an innocent owner pro-
vision that purposefully omits the "all that could reasonably be

317. United States v. 26.075 Acres, More or Less Located in Swift Creek Township, Wake
County, N.C., 687 F. Supp. 1005, 1014 (E.D.N.C. 1988), aff'd in part and rev'd in part, sub
nom. United States v. Santoro, 866 F.2d 1538 (4th Cir. 1989). A strong argument can be
made that this standard is, in reality, the same as the conjunctive standard used in 124 East
North Avenue and Four Million Two Hundred & Fifty-Five Thousand, Six Hundred & Twenty-
Five Dollars & Thirty-Nine Cents, because the claimant must negate both knowledge and
consent to establish innocence.

318. See, e.g., United States v. One Bertram 58' Motor Yacht, 876 F.2d 884, 888-89 (lth
Cir. 1989) ("To prevail on a defense of innocent ownership, a claimant must prove not only
that it was uninvolved in and unaware of the activity upon which forfeiture is sought, but
also that it did everything that reasonably could be expected of it to prevent the activity.");
United States v. Real Property Located at 2011 Calumet, Houston, Tex., 699 F. Supp. 108,
110 (S.D. Tex. 1988) (a landlord's suspicions of illegal drug activity, which were not acted
upon by him, were sufficient knowledge of the activity to preclude use of the innocent owner
defense); United States v. One Single Family Residence Located at 6960 Miraflores Ave., Coral
Gables, Fla., No. 88-0349-CIV (S.D. Fla. Feb. 21, 1990) (Lexis, Genfed library, Dist file)
(reiterating the One Bertram 58' Motor Yacht view as the applicable standard in the Eleventh
Circuit); United States v. Premises Described as Route 2, Box 61-C, Crossett, Ark., 727 F.
Supp. 1295, 1299 (W.D. Ark. 1990) ("To prevail on the innocent owner defense, the claimant
must establish that ... [s]he was not involved in the wrongful activity; .. .was not aware
of the wrongful activity; and . . .had done all that reasonably could be expected to prevent
the proscribed use of the property."); United States v. One Single Family Residence Located
at 2901 S.W. 118th Court, Miami, Fla., 683 F. Supp. 783, 788 (S.D. Fla. 1988) (The court
concluded that "[a] claimant must demonstrate both that it lacked actual knowledge and that
it did everything reasonably possible" to prevent the illegal activity.); United States v.
Schmalfeldt, 657 F. Supp. 385, 388 (W.D. Mich. 1987) (suggesting that the "all that can
reasonably be done" standard of Calero-Toledo is applicable even though not expressly stated
in section 881).

319. See 727 F. Supp. at 1299; 699 F. Supp. at 110; 683 F. Supp. at 788. The Calero-
Toledo court said that an owner may have constitutional protection if he "proved not only
that he was uninvolved in and unaware of the wrongful activity, but also that he had done
all that could reasonably be expected to prevent the proscribed use of his property," because
in that situation "it would be difficult to conclude that forfeiture served legitimate purposes
and was not unduly oppressive." Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663,
689-90 (1974).
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done" requirement from innocent owner defense considerations. 32
0

The decisions adopting the disjunctive standard, such as 171-02
Liberty Avenue and 6109 Grubb Road, conflict with the fundamental
policies underlying section 881 .321 If the ultimate goal is to give effect
to each word that Congress used in section 881, as these courts
suggest, then the disjunctive approach is the correct one. 322 However,
as the Supreme Court has noted, canons of construction cannot be
the controlling factor when "the context [of the statute] dictates
otherwise. ' ' 323 In developing a standard for determining "innocence",
courts must not only attempt to ascertain Congress' intent, but they
must decide whose interests deserve more protection in this area of
forfeiture law - the government's or the claimant's. Of course, the
most appropriate way to reconcile the existing conflict and to create
a unified standard is for Congress to amend section 881 to more fully
express the protections available for innocent owners and to articulate
the standards by which parties asserting the defense are to be gov-
erned. 32 Until such amendments are enacted, however, the better test

320. See United States v. Lots 12, 13, 14, & 15, Keeton Heights Subdivision, Morgan
County, Ky., 869 F.2d 942, 947 (6th Cir. 1989); United States v. One Urban Lot Located at
1 St. A-1, Valparaiso, Bayamon, P.R., 865 F.2d 427, 430 (1st Cir. 1989); United States v.
One Parcel of Real Estate Consisting of Approximately 4,657 Acres Located in Martin County,
Fla., 730 F. Supp. 423, 427 (S.D. Fla. 1989). As one court has lucidly stated:

[s]ome courts have held a claimant must not only prove that he lacked knowledge
of the illegal activity, but also, he did everything reasonably possible to prevent the
illegal activity. These courts typically cite the Supreme Court case [of Calero-Toledo]
to support their holding. This case is inapplicable, however, when the "innocent
owner" defense is being claimed under [section 881(a)(7)]. Calero-Toledo dealt with
constitutional defenses to a forfeiture statute which did not incorporate the express
"knowledge or consent" defense contained in § 881(a)(7) .... If the legislature
intended to incorporate the "reasonable standard" defense of Calero-Toledo into §
881(a)(7), they could have done it considering § 881(a)(7) was enacted after the
Calero-Toledo decision.

730 F. Supp. at 427.
321. See supra notes 302-10 and accompanying text (discussing the cases that apply the

disjunctive standard for determining innocence).
322. See United States v. Certain Real Property & Premises Known as 171-02 Liberty Ave.,

Queens, N.Y., 710 F. Supp. 46, 50 (E.D.N.Y. 1989).
323. Reiter v. Sonotone Corp., 442 U.S. 330, 339 (1979).
324. To fully carry out the statutory purpose of forfeiture - to combat drug activity -

some provision should be made to induce owners, who gain knowledge of illegal activity, to
inform law enforcement agencies of such activity. Owners who have knowledge and who have
acted reasonably in bringing their knowledge to the attention of law enforcement personnel
should be induced to do so by protection from forfeiture. However, those who choose to
ignore the activity or refuse to report it to authorities should not be protected because failure
to act on such knowledge would be tantamount to approving of the illegal activity.
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for courts to adopt is a conjunctive standard. The literal construction
of the statute under the disjunctive test does not carry out the
congressional intent to protect only "innocent" parties, when in prac-
tice it allows someone, who has actual knowledge of illegal activity
and who has neglected or refused to act, to be protected from
forfeiture. 25 Because of the remedial purposes served by forfeiture,
the government's interest in this area requires favorable treatment.

The granting of a more favorable position to the government
does not, however, mean that the detrimental effect of imposing a
more stringent standard for determining innocence and the associated
burden on lenders cannot also be addressed. Clearly, the intent of
section 881(a)(6) and (7) includes protection of innocent parties in
addition to providing a law enforcement tool for combating drug
related crimes.32 For example, once the lender establishes that its
security interest was acquired in accord with reasonable business
practices, a presumption of innocence could arise which would require
the government to prove sufficient knowledge of, or consent to, the
illegal act to defeat the innocent lienholder defense. 27 A presumption

325. See United States v. Real Property Known as 19026 Oakmont S. Drive, Located in
South Bend, Ind., 715 F. Supp. 233, 237 n.3 (N.D. Ind. 1989); 710 F. Supp. at 50.

326. See, e.g., United States v. One Single Family Residence With Out Bldgs. Located at
15621 S.W. 209th Ave., Miami, Fla., 894 F.2d 1511, 1513 (11th Cir. 1990) ("The language
of section 881 (a)(7) reflects two interrelated aims of Congress: to punish criminals while
completely ensuring that innocent persons are not penalized for their unwitting association
with wrongdoers. Even as Congress escalated its . . . 'war on drugs' by expanding . . . civil
forfeiture, it coupled with the forfeiture a proviso ... protecting innocent owners.")

327. The application of this presumption can be illustrated by the recent decision in United
States v. One Single Family Residence Located at 6960 Miraflores Ave., Coral Gables, Fla.,
No. 88-0349-CIV (S.D. Fla. Feb. 21, 1990) (Lexis, Genfed library, Dist file). A reputed drug
smuggler purchased expensive property in Florida and constructed a residence on it. Much of
the construction costs were paid for in cash. Id. When the smuggler learned that he was being
investigated by the IRS, he tried to sell the property and, in an effort to recover some of his
investment in the property, sought an $800,000 mortgage from a Miami bank. Id. Although
the court stopped short of holding that reasonable banking practices would constitute a
presumption of innocence, it did acknowledge that other courts have effectively done so when
the evidence established that the lender acted with commercial reasonableness. Id. (citing United
States v. A Fee Simple Parcel of Real Property, 650 F. Supp. 1534 (E.D. La. 1987)). In this
case, however, the lender failed to act in a commercially reasonable manner because it did
not inquire about the purpose of the loan or how it was to be repaid. Id. Furthermore, the
lender transferred the loan proceeds directly to a Swiss bank account, and the bank president
accepted personal gifts from the guarantor on the note. Id. From these facts. the court
concluded that this lender had "knowing involvement, if not complicity" in the illegal activity
and refused to recognize the lender as an "innocent" owner under section 881(a). Id.

A similar presumption and shifting of burdens, similar to that suggested for institutional
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of innocence for institutional lenders would represent a compromise
between the competing government and private interests. The govern-
ment's desire to use forfeiture to combat drug related crimes is
accommodated while at the same time the lienholder's security interest,
which was acquired in the normal course of business, is protected.

D. The Extent of Protection for an Innocent Lienholder

The next analysis of an innocent lienholder's rights must begin
with the relation back doctrine enunciated in United States v. Stowell.328
Under Stowell, title to forfeited property vests in the federal govern-
ment upon the commission of the illegal act; and, any subsequent
alienation, transfer, or sale of the property, even to good faith
transferees, are void.329 The result of Stowell and its subsequent
codification in section 881330 is that the party claiming innocent lien-
holder status must have acquired an interest in the property before
the illegal act occurs. 33' If a lien attaches to the property before the
illegal act, the government's title is subject to the lien. 332 The seizure
and a subsequent forfeiture action cannot change the rights of innocent
parties who have existing rights in the property.3 33 One recent opinion
suggests that an exception to the "relation back" doctrine exists under
section 881 for lienholders and bona fide purchasers who acquire their
interests subsequent to the act upon which forfeiture is sought .34 This

lenders could also be created for landlords. This approach would prevent the absurd result of
cases like 171-02 Liberty Avenue, because knowledge of the activity would, under a reasonable
landlord standard, require the landlord to act in some manner to protect its "innocence." See
United States v. Certain Real Property & Premises Known as 171-02 Liberty Ave., Queens,
N.Y., 710 F. Supp. 46, 51-52 (E.D.N.Y. 1989).

328. 133 U.S. 1 (1889).
329. Id. at 17. But see 6960 Miraflores Ave., No. 88-0349 (holding that the innocent owner

provisions of 881 apply to subsequent lienholders and bona fide purchasers notwithstanding
the "relation back" doctrine); United States v. One Single Family Residence Located at 2901
S.W. 118th Court, Miami, Fla., 683 F. Supp. 783, 787 (S.D. Fla. 1988) (The court held that
codification of the Stowell doctrine does not "logically preclude bona fide purchasers ...
from being innocent owners under section 881(a)(6) and (7).").

330. 21 U.S.C. § 881(h) (1988).
331. See In re Metmor Fin., Inc., 819 F.2d 446, 448-49 (4th Cir. 1987).
332. See 133 U.S. at 15-19. The Stowell court held that when the distillery began operation,

such illegal conduct acted "as a statutory conveyance to the United States of all the right,
title and interest them remaining in the mortgagor . Id. at 19.

333. See 819 F.2d at 449.
334. See United States v. One Single Family Residence Located at 6960 Miraflores Ave.,

Coral Gables, Fla., No. 88-0349-CIV (S.D. Fla. Feb. 21, 1990) (Lexis, Genfed library, Dist
file); see also Eggleston v. Colorado, 873 F.2d 242, 247 (10th Cir. 1989) (implying that section
881(a)(6) creates an exception to strict application of the Stowell relation back doctrine).
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protection is available to such parties who act without knowledge that
the real property is derived from illicit sources.

Although it appears undisputed that a lienholder's equitable in-
terest in the real property is protected so long as it arose prior to the
illegal act, and maybe even if acquired after the illegal act, the scope
of that protection is the subject of much disagreement among the
courts. The crux of the dispute is whether, after seizure of the property,
the lienholder is entitled to interest and other benefits conferred to it
by the security agreement. In particular, lienholders have sought to
collect post-seizure interest and attorneys' fees, or to foreclose on their
collateral. 3 The success of these attempts has varied, with the net
result being significant confusion regarding the scope of post-seizure
protection for lienholders. The problem arises from a fundamental
difference of opinion on whether courts should recognize certain rights
conferred to the lienholder in its security instruments. 3

1
6 Stated another

way, the issue is over whose interest is superior, the government's or
the private lienholder's, and whether increasing the right of one party
is an improper invasion of the other party's rights. In essence, the
controversy centers on how strictly to apply the "relation back"
doctrine. The courts more favorable to private lenders reason that the
lienholder's rights in the property become fixed prior to the act giving
rise to forfeiture; therefore, the extent of the lienholder's protection
is to be determined by its security agreement.137 The courts taking a
position more favorable to the government reason that the lienholder
should not be allowed to benefit at the government's expense; that is,
the rights of the parties are fixed as of the date of seizure, and the
lienholder is not entitled to additional compensation beyond that
point. 338

335. See, e.g., 819 F.2d at 448; United States v. Certain Real Property Known as Gulfstream
W., 2600 Harden Blvd., Lakeland, Polk County, Fla., 710 F. Supp. 792, 793-94 (S.D. Fla.
1989); United States v. Real Property Titled in the Name of Shashin, Ltd., 680 F. Supp. 332,
333 (D. Haw. 1987).

336. Compare United States v. One Piece of Real Estate Described in Part as: 1314
Whiterock & Improvements, San Antonio, Bexar County, Tex., 571 F. Supp. 723, 725 (W.D.
Tex. 1983) (holding that the lienholder's rights cannot grow after seizure of the real property
collateral and denying recovery of post-seizure interest) with In re Metmor Fin., Inc., 819
F.2d 446, 448-49 (4th Cir. 1987) (The court held that "the government can succeed to no
greater interest in the property than that which belonged to the wrongdoer whose actions have
justified the seizure." Thus, the lienholder was allowed to recover post-seizure interest.).

337. See, e.g., 819 F.2d at 449; 680 F. Supp. at 336; United States v. All That Tract &
Parcel of Land: 2306 N. Eiffel Court, 602 F. Supp. 307, 313-14 (N.D. Ga. 1985).

338. See, e.g., 571 F. Supp. at 725.
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1. Post-Seizure Interest

The seminal case opposing recovery of post-seizure interest is
United States v. One Piece of Real Estate Described in Part as: 1314
Whiterock & Improvements, San Antonio, Bexar County, Texas.339

The government sought forfeiture of certain properties in Bexar County,
Texas, under section 881(a)(6), alleging that they were purchased with
proceeds from illegal drug activities. 40 Institutional lenders, who held
mortgages on some of the properties, filed ownership claims and
sought recovery of unpaid principal, accrued interest, post-seizure
interest, and attorneys' fees.34' The district court upheld the govern-
ment's contention that, while the lender's liens were protected by
section 881(a)(6), post-seizure interest and attorneys' fees were not
recoverable. 2

The main thrust of the One Piece of Real Estate opinion is that
at the time of the illegal act the extent of the government's title
becomes fixed, and that allowing a lienholder to recover interest on
its debt after that point illegally diminishes the United States' right,
title, and interest in the property. 3 The court reasoned that 'allowing
recovery of post-seizure interest is equivalent to a lienholder acquiring
an additional right in the forfeited property after title has vested in
the government. 3" Under what it perceived as a strict interpretation
of the Stowell "relation back" doctrine, the court stated that, at least
theoretically, the lender could be denied recovery of interest from the
time of the illegal act, rather than the date of seizure. 5 The court
declined, however, to use the date of the illegal act as the cut-off date
for accrual of interest and adopted the date of seizure as the cut-off
date because of its desire to create a rule consistent with existing
remission and mitigation procedures.3" The administrative procedures
for remission and mitigation of forfeited property in effect at the time

339. 571 F. Supp. 723 (W.D. Tex. 1983).
340. Id. at 724.
341. Id.
342. Id.
343. Id. at 725.
344. Id. ("To hold that an innocent lienholder's interest continues to grow, necessarily at

the expense of the government, results in a diminution of the government's forfeited interest.
Such a result is contrary to the holding in Stowell that the interest of the government is fixed
as of the date of the illegal act.").

345. Id.
346. Id.

1990] 2185



TEXAS TECH LAW REVIEW [Vol. 21:2127

of the One Piece of Real Estate opinion did not permit recovery of
post-seizure interest on the underlying debt.347 The One Piece of Real
Estate court found it necessary to apply these procedures because it
perceived that Congress had implied approval of them by failing to
recommend changes in the procedures or to outline different ones for
section 881 forfeitures."4 Under the One Piece of Real Estate view,
lienholders are only entitled to receive payment of the outstanding
principal due on the underlying note and interest that has accrued
prior to seizure of the property.3 9

Other courts which have agreed with the One Piece of Real Estate
view have tried to further justify their positions using different theories.
In United States v. Certain Real Property Known as Gulfstream West,
2600 Harden Boulevard, Lakeland, Polk County, Florida,310 the court
concluded that, based on its understanding of the history of forfeiture
law, the government is empowered to declare forfeiture without re-
turning any interest in the property to any party. 351 According to this
court, without other historical limitations innocent owner provisions
should, therefore, be narrowly construed. 3 2 Thus, the lender was not
entitled to recover interest on its debt that accrued after seizure of the
property.3 3 In United States v. 8.4 Acres of Land Located in the
Little River Township,354 the court adopted the One Piece of Real
Estate rationale in rejecting recovery of post-seizure interest. 3"3 One of

347. See 28 C.F.R. § 9.2(h) (1982).
348. 571 F. Supp. at 726. This justification for refusing post-seizure interest is no longer

valid because the administrative procedures relied on in One Piece of Real Estate have been
amended and now allow for recovery of post-seizure interest up to the date of the forfeiture
decree. See 28 C.F.R. § 9.2(h) (1988).

349. 571 F. Supp. at 726; see also United States v. A Fee Simple Parcel of Real Property
Situated in Bal Harbour, Fla., 650 F. Supp. 1534, 1541 (E.D. La. 1987) (rejecting a lienholder's
claim for post-seizure interest under the One Piece of Real Estate rationale); United States v.
One Condominium Apartment, 636 F. Supp. 457, 458 (S.D. Fla. 1986) (agreeing with One
Piece of Real Estate that the administrative practice pertaining to remission and mitigation
controlled recoverability of post-seizure interest in a judicial forfeiture proceeding).

350. 710 F. Supp. 792 (S.D. Fla. 1989).
351. Id. at 96.
352. 710 F. Supp. at 96.
353. Id.; see also supra note 347 and accompanying text (noting that administrative

procedures have changed to allow recovery of post-seizure interest).
354. 648 F. Supp. 79 (D.S.C.), aff'd, sub nom. Coastal Seafood Enter. of Little River,

Inc., 823 F.2d 546 (4th Cir. 1986). Arguably, the Fourth Circuit has overruled the 8.4 Acres
of Land view on post-seizure interest in light of In re Metmor Fin., Inc., 819 F.2d 446 (4th
Cir. 1987), which permitted recovery of post-seizure interest.

355. 648 F. Supp. at 83.
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the justifications put forth was that owners and lienholders are dif-
ferent for purposes of determining the scope of protection afforded
by the innocent owner provisions."16 The court reasoned that lienhold-
ers, unlike other types of owners, have additional recourses available
against their borrowers. Because of these options, lienholders should
not be able to diminish the government's title without showing that
the other recourses are insufficient protection. 3

1
7 However, the court

implied that if sufficient evidence of the inadequacy of other remedies
were established, post-seizure interest would be recoverable. 58

The first court to oppose the One Piece of Real Estate view and
allow recovery of post-seizure interest was United States v. All That
Tract & Parcel of Land: 2306 North Eiffel Court.5 9 The All That
Tract court's holding was based on a different interpretation of the
Stowell doctrine.3 The court held that, under the Stowell doctrine,
the government only obtains the equity interest of the mortgagor in

356. Id. This statement directly contradicts the legislative history behind the adoption of
the "innocent owner" defense. Congress intended to include all persons with a legal or
equitable interest as "owners" under section 881(a)(6) and (7) and made no distinction between
a lienholder's status and that of other "owners". See JOINT EXPLANATORY STATEMENT ON
TLES II & III, 95th Cong., 2d Sess., 124 Cong. Rec. 17647, reprinted in 1978 U.S. CODE

CONG. & Az~um. NEWS 9518, 9522 (1978); see also United States v. One Piece of Real Estate
Described in Part as: 1314 Whiterock & Improvements, San Antonio, Bexar County, Tex.,
571 F. Supp. 723, 725 (W.D. Tex. 1983) (The court noted that the term "owner" as used in
section 881 "was intended to include secured parties.").

357. 648 F. Supp. at 83. This statement implies that a suit to enforce the lien agreement,
foreclose, or obtain a deficiency judgment are sufficient ancillary remedies for the lienholder
to recover its debt. The argument fails, however, to consider that the lienholder's primary
protection is the right to foreclose and sell the real property after the borrower defaults.

358. 648 F. Supp. at 83. This creates an internal inconsistency in the court's logic by
saying that in some instances post-seizure interest is recoverable even though the government's
interest in the property may be diminished.

359. 602 F. Supp. 307 (N.D. Ga. 1985).
360. See id. at 313 n. 11. The court rejected the One Piece of Real Estate interpretation of

Stowell stating that:
[a]s this court reads Stowell, that case does not prohibit allowing an innocent
lienholder to recover interest on a loan up to the date the principal is paid off when
the secured property is forfeited. The lienholder's property interest at the time of
the seizure amounts to unpaid principal and interest on principal until the principal
is fully paid (the "loan interest"); the government's forfeited interest is the equitable
interest which remains. Contrary to what the [One Piece of Real Estate] court
suggests, the lienholder's property interest does not grow at the expense of the
government's forfeited interest by allowing the lienholder to recover the loan interest
to which it is entitled all along. (Perhaps the [One Piece of Real Estate] court
confused the distinction between the two types of "interest.").

Id. (emphasis in original).
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the forfeited property.361 Accordingly, the lienholder is entitled to the
unpaid principal and all other rights conferred to it in the security
agreement, including interest due until the principal is fully paid.362

Therefore, the lienholder's property interest does not grow after the
date of seizure even though the amount of interest due increases.3 63

The court held that to fully protect the innocent lienholder the
government's sale of the forfeited property must be made subject to
the terms of the lien or, in the alternative, the government must pay
the lienholder the full principal due and all accrued interest out of
the sales proceeds. 364

The Fourth Circuit addressed the post-seizure interest issue in In
re Metmor Financial, Inc.365 The Fourth Circuit reasoned that the
purpose of Stowell was to prevent drug offenders from avoiding some
of the harsh consequences of their illegal act by transferring property
before seizure and forfeiture. 366 In light of this purpose, the court held
that the government could only avoid property interests acquired by
third parties after the illegal act has occurred.3 67 Interests created
before the act remain fully intact.3 "[T]he government can succeed
to no greater interest in the property than that which belonged to the
wrongdoer. ' ' 369 By interpreting Stowell in this manner, the Fourth
Circuit rejected the One Piece of Real Estate court's reasoning that
the government's title was diminished by allowing recovery of post-
seizure interest. 370 The foundation of this holding was said to be the
"simple reason that the government's 'interest' in the property entails
an obligation to make continuing 'interest' payments on the pre-
existing mortgage." ' 371 The court also found that a lienholder is entitled
to post-seizure interest as just compensation under a Fifth Amendment

361. Id.
362. Id.
363. Id.
364. Id. at 313.
365. 819 F.2d 446 (4th Cir. 1987).
366. Id. at 448.
367. Id.
368. Id.
369. Id. at 448-49.
370. Id. at 450.
371. Id. The Metmor Financial opinion effectively overrules an earlier district court opinion

in the Fourth Circuit that had followed the One Piece of Real Estate result and denied recovery
of post-seizure interest. See United States v. 8.4 Acres of Land Located in the Little River
Township, 648 F. Supp. 79, 83 (D.S.C.), aff'd, sub nom. Coastal Seafood Enter. of Little
River, Inc., 823 F.2d 546 (4th Cir. 1986).
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taking analysis.3 72 The court noted that the compensation required for
such a taking would be the fair market value of the lender's property
interest, which would include post-seizure interest. 373 The All That
Tract and Metmor Financial views have now been accepted by other
courts.

374

The basic disagreement on recoverability of post-seizure interest
involves defining the scope of title vested in the government at
forfeiture and whether post-seizure interest is a diminution of that
title. The One Piece of Real Estate court found two reasons for
denying recovery of post-seizure interest: (1) recovery of post-seizure
interest would diminish the government's title in violation of the
Stowell doctrine, and (2) Congress' failure to address the post-seizure
interest issue for administrative remission and mitigation cases evi-
denced an intent to achieve a similar result in judicial forfeitures. 375

However, some of the courts adhering to the One Piece of Real Estate
view did so solely on the basis of the remission and mitigation
procedures argument.3 76 These cases must now be re-evaluated because

372. 819 F.2d at 450. The Fourth Circuit found that the government's seizure government
impaired the enforceability of Metmor's lien and created a Fifth Amendment taking requiring
"just compensation". Id. However, in Shelden v. United States, 19 CI. Ct. 247, 254 (Cl. Ct.
1990), the court held that a lienholder could not challenge the forfeiture as an unconstitutional
taking. The court distinguished in personam/criminal forfeiture actions from in rem/civil
forfeiture proceedings. Id. A Fifth Amendment takings claim would not be allowed in a civil
action based on earlier Claims Court opinions.

373. 819 F.2d at 450.
374. See, e.g., United States v. One Single Family Residence With Out Bldgs. Located at

15621 S.W. 209th Ave., Miami, Fla., 894 F.2d 1511, 1516 (11th Cir. 1990); United States v.
Real Property Constituting Approximately Fifty (50) Acres, 703 F. Supp. 1306, 1313 (E.D.
Tenn. 1989); see also United States v. Parcel of Real Property Known as 708-710 W. 9th St.,
Erie, Pa., 715 F. Supp. 1323, 1326 (W.D. Pa.) ("To conclude otherwise would be to allow
the United States the benefit of an interest free loan at [the lienholder's] expense, [which is]
disturbing in light of the fact that the United States has ... accumulated a substantial surplus
of rent monies . .. for managing and maintaining the property."), vacated in part, sub nom.
United States v. Parcel of Real Property Known as 6109 Grubb Rd., Millcreek Township,
Erie County, Pa., 886 F.2d 618 (3d Cir. 1989); United States v. Real Property Titled in the
Name of Shashin, Ltd., 680 F. Supp. 332, 337 (D. Haw. 1987) (The court agreed with the
All That Tract and Metmor Financial opinions and stated that "[t]o find otherwise would
allow the government to use the mortgaged property without paying the interest due on the
mortgage, all at the expense of the innocent mortgagee.").

375. United States v. One Piece of Real Estate Described in Part as: 1314 Whiterock &
Improvements, San Antonio, Bexar County, Tex., 571 F. Supp. 723, 725 (W.D. Tex. 1983).

376. See United States v. Certain Real Property Known as Gulfstream W., 2600 Harden
Blvd., Lakeland, Polk County, Fla., 710 F. Supp. 792, 796 (S.D. Fla. 1989). But see United
States v. 8.4 Acres of Land Located in the Little River Township, 648 F. Supp. 79, 82-83
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changes have been made to those procedures. Presently, in remission
and mitigation proceedings, post-seizure interest is recoverable for the
period between the date of seizure and the date of the forfeiture
decree.37 7 Accordingly, cases that reached the same result as One Piece
of Real Estate, but that did so only on the basis of the administrative
procedures, should now reach the opposite result and allow post-
seizure interest recovery. 37 In fact, the One Piece of Real Estate
rationale is somewhat questionable itself, because, if the present ad-
ministrative procedures were applied to the holding in that case, an
internal inconsistency would arise in the court's reasoning. The incon-
sistency lies in the fact that one of the two principle rationales upon
which that court's holding rested has been changed. 79 The change in
administrative procedures, combined with the fact that few courts have
recognized the "undiminishable government interest" argument as a
proper reading of Stowell, leads to the conclusion that the All That
Tract and Metmor Financial views are the most persuasive and should
be dispositive in disputes regarding recovery of post-seizure interest. 38

0

Therefore, the innocent lienholder should be entitled to all interest
due on the outstanding principal balance, including that accruing after
seizure of the property.

2. Other Post-Seizure Rights

a. Attorney's Fees and Costs

Similar issues to those involved in post-seizure interest cases are
raised in cases considering the recoverability of attorney's fees, costs,
and default interest on the lienholder's underlying note. In general,
the two main theories expressed in One Piece of Real Estate to deny
recovery of post-seizure interest are equally applicable to recovera-

(D.S.C.) (relying heavily on the One Piece of Real Estate reading of Stowell and agreeing that
diminution of the government's title by allowing recovery of post-seizure interest violates the
Stowell doctrine), aff'd, sub noa. Coastal Seafood Enter. of Little River, Inc., 823 F.2d 546
(4th Cir. 1986).

377. 28 C.F.R. § 9.2(h) (1988).
378. See United States v. Certain Real Property Known as Gulfstream W., 2600 Harden

Blvd., Lakeland, Polk County, Fla., 710 F. Supp. 792, 796 (S.D. Fla. 1989).
379. See 571 F. Supp. at 725-26.
380. See supra notes 359-74 and accompanying text (discussing the All That Tract and

Metmor Financial opinions regarding recovery of post-seizure interest).
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bility of attorneys fees and costs. 8 1 Some courts have justified
denying recovery of attorneys' fees and costs on the basis that, by
failing to direct changes in administrative remission and mitigation
procedures, Congress mandated application of similar procedures to
judicial forfeitures.3 2 Department of Justice regulations specifically
exclude attorney fees or other charges that are otherwise recoverable
under a lien agreement from recovery in a remission or mitigation
proceeding.383

The opposite view is taken by courts that choose to follow the
Metmor Financial rationale. 8 4 These court's hold that the govern-
ment's title is taken subject to the contractual terms of existing
liens.3 85 Therefore, any costs, attorney fees, or default penalties
contained in the lien agreement are enforceable against the property
and are recoverable by the lienholder.386 One court that followed
Metmor Financial on post-seizure interest has, however, refused to
allow recovery of attorney fees and costs. 3 7 That court distinguished
attorneys' fees and costs from interest payments on the theory that
"cost and fees . . . are not an interest in the property, but are rather
merely expenses required to protect an interest. 388

The divergent views regarding recovery of attorney fees and
other costs are not easily reconciled. However, it appears that the
better reasoned views are those expressed in Metmor Financial and
its progeny. Because the present administrative procedures do not

381. See supra notes 336-49, 372-80 and accompanying text (discussing the One Piece of
Real Estate opinion which denied recovery of post-seizure interest and other costs).

382. See United States v. Certain Real Property Known as Gulfstream W., 2600 Harden
Blvd., Lakeland, Polk County, Fla., 710 F. Supp. 792, 796 (S.D. Fla. 1989). This court did,
however, allow recovery of post-seizure interest because the administrative procedures pertaining
to remission and mitigation had been changed since the One Piece of Real Estate decision to
allow such recovery. Id. This court had previously followed One Piece of Real Estate and
denied recovery of post-seizure interest. See United States v. One Condominium Apartment,
636 F. Supp. 457, 458 (S.D. Fla. 1986).

383. 28 C.F.R. § 9.3(h) (1988).
384. See, e.g., United States v. Real Property Constituting Approximately Fifty (50) Acres,

703 F. Supp. 1306, 1313 (E.D. Tenn. 1989); United States v. Real Property Titled in the Name
of Shashin, Ltd., 680 F. Supp. 332, 337 (D. Haw. 1987).

385. See 703 F. Supp. at 1313; 680 F. Supp. at 337.
386. See 703 F. Supp. at 1313; 680 F. Supp. at 337.
387. See United States v. Parcel of Real Property Known as 708-710 W. 9th St., Erie,

Pa., 715 F. Supp. 1323, 1326 (W.D. Pa.), vacated in part, sub nom. United States v. Parcel
of Real Property Known as 6109 Grubb Rd., Millcreek Township, Erie County, Pa., 886 F.2d
618 (3d Cir. 1989).

388. Id.
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allow recovery of attorneys' fees and other costs, courts that hold
those amounts unrecoverable based upon One Piece of Real Estate
do not create the same inconsistencies in logic that occur in post-
seizure interest considerations. 3 9 However, one must remember that,
although the purpose of section 881 is to aid in the prevention of
drug related crimes, Congress also evidenced its intent that section
881 forfeitures were only to impact property used to facilitate illegal
acts, not innocent parties.3

9 Allowing a lienholder to recover interest
and other contractual benefits in accordance with the terms of its
lien agreement in no way prevents achievement of the goals and
purposes of forfeiture law. The offender loses his interest in the
property and all future offenders are put on notice of the severe
consequences of such illegal activity. In this manner the government's
interest is fully protected. On the other hand, denying recognition
of a innocent lienholder's rights contradicts the congressional intent
that innocent parties are not to be unduly injured by forfeiture
actions. By not allowing innocent lienholders to enforce their con-
tractual rights, private parties are unduly burdened, even though no
government interest is advanced.

b. Foreclosure Rights
The most important security a lender has to secure repayment

of its loan is the ability to foreclose its lien and sell the property
securing the debt. The area of foreclosure is, however, treated
somewhat differently than issues pertaining to post-seizure interest
and other costs. Some courts maintain that foreclosure rights are
unavailable because foreclosure is not a recognizable property interest
under the innocent owner provisions of section 881.191 Other courts

389. See supra notes 375-80 and accompanying text (discussing the potential inconsistency
in some opinions due to the change in administrative procedures).

390. See JOINT EXPLANATORY STATEMENT ON Trrts II &, III, 95th Cong., 2d Sess., 124
Cong. Rec. 17647, reprinted in 1978 U.S. CODE CONG. & ADMN. NEws 9518, 9522-23; see
also United States v. One Single Family Residence With Out Bldgs. Located at 15621 S.W.
209th Ave., Miami, Fla., 894 F.2d 1511, 1513 (11th Cir. 1990) ("The language of section
881(a)(7) reflects two interrelated aims of Congress: to punish criminals while completely
ensuring that innocent persons are not penalized for their unwitting association with wrong-
doers. Even as Congress escalated its . . . 'war on drugs' by expanding .. . civil forfeiture, it
coupled with the forfeiture a proviso .. .protecting innocent owners.").

391. See, e.g., United States v. Parcel of Real Property Known as 708-710 W. 9th St.,
Erie, Pa., 715 F. Supp. 1323, 1326 (W.D. Pa.), vacated in part, sub nom., United States v.
Parcel of Real Property Known as 6109 Grubb Rd., Millcreek Township, Erie County, Pa.,
886 F.2d 618 (3d Cir. 1989).
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which would recognize foreclosure as an otherwise enforceable prop-
erty interest may nonetheless deny the lienholder its right to foreclose
on the seized property.192 The federal quiet title statute provides that
government possession and control of real property, in which it has
an interest, cannot be disturbed until a final quiet title judgment is
obtained. 393 Therefore, a lienholder cannot foreclose on real property
once it has been seized by the government, even if such action is
authorized under the lien agreement. 3

9 The government has the
option of either continuing with forfeiture, including payment to
innocent lienholders3 95 or, in the alternative, release the property and
allow the lienholder to foreclose under the terms of the lien agree-
ment.39

1 Thus, while some of the lienholder's contractual rights may
remain valid and enforceable during forfeiture proceedings, the right
to foreclose generally is not. The only way for lenders to foreclose
on forfeitable property is to complete the foreclosure before the
government seizes the property. 397

Recently in Monroe Savings Bank v. Catalano,398 a district court
permitted a mortgagee to foreclose on seized property notwithstand-
ing the federal quiet title statute. 399 A distinguishing fact in this case
was that no dispute existed as to the mortgagee's innocence. 4 The
government and the mortgagee had stipulated to the mortgagee's
innocence and the superiority of the mortgagee's lien. 4°' The court
then found that under the Stowell "relation back" doctrine the
mortgagee was entitled to the rights contained in its security agree-
ment, including the right to foreclose.4 °2 The court did, however,

392. See, e.g., United States v. Real Property Titled in the Name of Shashin, Ltd., 680
F. Supp. 332, 335 (D. Haw. 1987).

393. See 28 U.S.C. § 2409a(b) (1982 & Supp. V 1987).
394. See 715 F. Supp. at 1327.
395. See supra notes 339-90 and accompanying text (discussing what compensation innocent

lienholders are entitled to receive).
396. See United States v. Real Property Constituting Approximately Fifty (50) Acres, 703

F. Supp. 1306, 1312 (E.D. Tenn. 1989); 680 F. Supp. at 335.
397. Even if lenders make violation of the drug statutes an act of default, they face the

problem of having to prove such activity if foreclosure is challenged by a mortgagor. If the
lender does not have ample proof, it may face potential suits for damage from the improper
foreclosure action.

398. 733 F. Supp. 595 (W.D.N.Y. April 2, 1990).
399. See id.
400. See id.
401. See id.
402. Id. Summary judgment was granted to the mortgagee, including right to foreclose
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acknowledge that the federal quiet title statute does give the govern-
ment some protection and limits the right of mortgagee's to fore-
close. 403 The court stated that "[p]ending appeal, the Government
... has the option under § 2409a(b) of either releasing the property

to [the mortgagee] for foreclosure, or retaining the property and
compensating [the mortgagee] to the extent of its interest.'"'4 Even
though the court initially spoke of the mortgagee's right to foreclose
as being unfettered, the federal quiet title statute was still held to
limit the use of foreclosure. 405 The government's election under the
federal quiet title statute, in essence, precludes the automatic use of
foreclosure by mortgagees, even if the lender is innocent and entitled
to foreclose under its security agreement.

In analyzing the foreclosure issue, courts must be conscious of
the purposes of forfeiture and the general interests affected by the
courts' decisions. The issue may phrased in two parts. The first part
is whether application of the federal quiet title statute is necessary
to insure protection of the government's interest in using forfeiture
to combat drug abuse and related crimes. If this issue is answered
in the positive, then one must consider whether the application is
unduly burdensome on private interests in light of the governmental
interests being protected. The answer to this last issue is probably
no.4o6

Under the better reasoned rationale, post-seizure interest and
other costs are recoverable by lenders. 407 Lenders are protected be-
cause they are assured of receiving their contractual rights. Because
lenders have this protection, the lack of foreclosure rights cannot be
viewed as denying the lender adequate protection. On the other hand,
several factors lead to the conclusion that the government's position

because the government stipulated to the mortgagee's innocence and to the superiority of the
mortgagee's lien on the property. See id.

403. Id.
404. Id.
405. Id.
406. In Catalano, the court, after finding foreclosure to be an exercisable right of innocent

lienholders, found the federal quiet title statute to be a necessary balancing mechanism for
the rights and interests involved. No. 89-0203T (W.D.N.Y. April 2, 1990). In speaking about
the government's election created by § 2409a(b), the court stated "[tjhis manner of disposition
fairly accommodates the competing interests of both parties." Id.

407. See supra notes 339-80 and accompanying text (discussing recoverability of post-seizure
interest); supra notes 381-90 and accompanying text (discussing recoverability of costs and
attorney fees).
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is diminished if foreclosure is allowed. First, private foreclosure sales
often result in the property being sold for less than market value.
Since the government's title is subject to satisfaction of existing liens,
the government's net recovery will be less than if a different method
of disposition was used. Second, the tolling of foreclosure allows the
government time to seek determination of all parties' rights in prop-
erty and provides time to acquire the best possible sales price for the
property.4 These factors insure that the government's rights will not
be diminished pending determination of all parties rights in the real
property subject to forfeiture. In essence, the prohibition against
using foreclosure encourages the use of forfeiture by the government
instead of requiring the government to make a risk of loss calculation
for every forfeiture it may seek under section 881.

VI. CONCLUSIONS AND RECOMMENDATIONS

Drug related crimes have become an unprecedented problem in
this country. To address this problem, the United States government
has declared an all out war on drugs, and major components in this
battle are civil forfeitures of drug related property.4°9 Forfeiture, in
one form or another, has existed for hundreds of years. However,
only since 1970 has forfeiture been used to combat illegal drug
activities.

410

Traditionally, civil forfeiture has been classified as an in rem
action. In rem consequences follow use of certain property. There-
fore, property which facilitated a criminal act or constitutes proceeds
from a criminal act is subject to forfeiture. 41' Because in rem actions
focus on the property, equitable rights of owners may sometimes be
ignored.412 Even though the Supreme Court has not found that the

408. In this context lenders also benefit, because the higher the recovery by the government,
the more likely the lender is to receive full payment of its principal and interest and costs
due.

409. See 21 U.S.C. § 881 (1988).
410. See supra notes 18-56 and accompanying text (discussing the historical background of

civil forfeiture); supra notes 57-78 and accompanying text (discussing the statutory framework
for forfeiture of real estate).

411. See supra notes 18-56 and accompanying text (discussing the history of forfeiture
law).

412. See, e.g., United States v. Tax Lot 1500, Township 38 S., Range 2 E., Section 127,
Further Identified as 300 Cove Rd., Ashland, Jackson, County, Ore., 861 F.2d 232, 235 (9th
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Constitution requires protection of innocent owners, Congress rec-
ognized that limitations on forfeiture should exist and enacted pro-
visions to protect innocent owners.413 These provisions address the
basic conflict between the government's interest in using forfeiture
to combat drug related activities and the interests of innocent owners
affected by forfeiture. The present confusion in many areas of
forfeiture law indicates that Congress and the courts are struggling
to find the proper balance between these two competing interests.

A. Civil Forfeiture Procedures

Because a civil forfeiture action is an in rem action against
property, courts must develop a body of case law applying in rem
rules to civil forfeitures. At this stage, the case law is confused and
contradictory.41 4 These difficulties stem partly from the failure of
Congress to specifically designate a set of procedural rules for civil
forfeitures and partly from the inherent friction resulting from the
competing government and private interests. Three main areas of
controversy require resolution.

First, there is a question of whether the government's complaint
must be "particular" or whether it need only allege probable cause.
Courts which have addressed this issue have reached no consensus.
A single rule for judging the sufficiency of the government's com-
plaint is inappropriate. Rather, courts should judge the sufficiency
of the government's complaint with an increasing degree of scrutiny
as the forfeiture proceeding progresses. A complaint filed for pur-

Cir. 1988). The court in this case stated that:
[T]he historical development of [forfeiture law] has led courts to continue the fiction
that in rem proceedings are against the rest, rather than against the individual, even
when the result is to create new members of the homeless. Given the Supreme
Court's willingness to underwrite this historical fiction, it is difficult to deny the
government's conclusion that the eighth amendment's proportionality requirement
does not apply. "The life of the law has not been logic; it has been experience."

Id. (citing Calero-Toledo v. Pearson Yacht Leasing, Co., 416 U.S. 663 (1974)) (quoting
O.W. Hoi.ms, TiE CoMMON LAw 1 (1881)).

413. See supra notes 57-78 and accompanying text (discussing the legislative history behind
the forfeiture provisions of section 881).

414. See, e.g., United States v. A Single Family Residence & Real Property Located at
900 Rio Vista Blvd., Ft. Lauderdale, 803 F.2d 625 (l1th Cir. 1986) (holding that the
government's complaint need not be particularized). But see United States v. Certain Real
Estate Property Located at 4880 S.E. Dixie Highway, 838 F.2d 1558 (1 1th Cir. 1988) (holding
that the-government's complaint must be particularized, but not overruling the earlier opinion
in A Single Family Residence).
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poses of obtaining an in rem arrest warrant should be judged with
more leniency than a complaint filed after a warrantless seizure
pursuant to section 881(b) .4

1 Such a result would best balance the
competing government and private interests.

The second area of controversy pertains to the relationship which
the real property must bear to the underlying criminal offense. The
majority of courts hold that the real property must be "substantially
connected" to the criminal offense to render the property forfeita-
ble. 416 Other courts hold that the real property need only have
"facilitated" a violation of the federal drug statutes. 417 Neither rule
is correct in all cases. The correct selection of a rule must be guided
by the text of subsections (a)(6) and (7). Under subsection (a)(7),
real property is subject to forfeiture when used in connection with
an offense of great gravity. Only offenses punishable by over one
year's imprisonment are covered. Clearly, Congress has a great
interest in curtailing these serious criminal activities. A governmental
interest in forfeiture should prevail over a private interest in property
ownership. Therefore, a criminal offense need not be "substantially
connected" to the real property in subsection (a)(7) cases.

Subsection (a)(6) is quite different. It applies to money, securities
or proceeds and governs all criminal offenses, whether or not pun-
ishable by over one year's imprisonment. In this subsection Congress
has cast a wide net. All types of property interests are covered,
including real property. In many cases, non-possessory interests in
personal property are hard for innocent owners to monitor. A
mortgage holder could be expected to survey use of a vacant lot or
a building to insure that regular drug dealing was not occurring.
Occasional sales from an automobile would be practically impossible
for a car dealer to monitor, on the other hand. In general, coverage
of personal property interests raises additional equitable ownership
problems. Further, even minor crimes are covered by this section
since there is no limitation to crimes punishable by over one year's

415. See 21 U.S.C. § 881(b) (1988); see also supra note 91 and accompanying text (discussing
those courts which do not permit seizure of an individual's home until after notice and an
opportunity to be heard).

416. See supra notes 164-70 and accompanying text (discussing those courts which hold
that the real property must be substantially connected to the criminal offense).

417. See supra notes 175-99 (discussing those courts which hold that the real property need
only have facilitated a violation of the federal drug statutes).

1990] 2197



TEXAS TECH LAW REVIEW

imprisonment. Therefore, it is reasonable to require that the criminal
violation bear a substantial connection to the property to adequately
protect the owner's interest.

The third major area of controversy regarding civil forfeiture
procedures pertains to the extent of real property which is forfeita-
ble. 418 Until very recently, courts were in uniform agreement that the
entire tract or parcel of real property which facilitated a violation of
section 881 is forfeitable.4 19 However, in several recent opinions courts
have questioned whether, if the tract of real property were very
large, the whole tract would be forfeited or only the part which
actually facilitated the criminal act. 42° The answer to this question
necessarily depends on the facts present in a given case. For example,
suppose a 1,000 acre ranch is involved in two different hypotheticals.
First, the owner of the ranch sells a small amount of cocaine to law
enforcement authorities from an outbuilding on the property. Second,
the owners of the ranch actively engage in a cocaine distribution
network, using the ranch as their center of operation. In the first
hypothetical, the entire ranch should not be forfeited because the
government's interest does not outweigh that of the owners of the
ranch. However, in the second hypothetical the entire property should
be forfeited, regardless of the large amount of acreage involved. It
is beyond dispute that the entire ranch facilitated the criminal act
because it is likely that the owners chose to operate on such a large
tract of land to avoid detection by the authorities. Even though a
large amount of real property is involved, the government's interest
in forfeiture clearly outweighs the owner's interest in such a case.

B. The Innocent Lienholder

Institutional lenders have a unique position in the forfeiture
arena. Lenders, as mortgagees, have only an equitable interest in real
property to secure repayment of their loan. Because their interest is

418. See supra notes 216-29 and accompanying text (discussing the extent of real property
forfeitable under section 881).

419. See supra notes 216-22 and accompanying text (explaining the majority position which
maintains that the entire tract of land which facilitated the crime is forfeitable, notwithstanding
the fact that only a portion of the tract was used illegally).

420. See United States v. Premises & Real Property at 4492 S. Livonia Rd., Livonia, N.Y.,
889 F.2d 1258, 1270 (2d Cir. 1989); United States v. Sixty (60) Acres, More or Less With
Improvements, Located in Etowah County, Ala., 727 F. Supp. 1414, 1422 (N.D. Ala. 1990).

2198 [Vol. 21:2127



REAL ESTATE FORFEITURE

nonpossessory, lienholders do not control the use of the property or
activities which may give rise to forfeiture. The lienholder's only
option to prevent forfeiture of its collateral is to assert the innocent
owner defense. Generally, to assert the innocent owner defense, the
claimant must have a present, recognizable interest in the property
that was acquired before the property became subject to forfeiture. 2'
Courts initially questioned whether the equity interests of lienholders
qualified them as "owners." However, the law is now settled that,
if lienholder's obtain an equitable interest in the property before the
illegal act giving rise to forfeiture, they are entitled to the innocent
owner protections of sections 881(a)(6) and (7) .422

The innocent owner provisions of section 881 create an affir-
mative defense that must be properly plead by the claimant. 423 To
insure the lender's ability to defend a forfeiture action on innocent
ownership grounds, the lender should file the required claim within
the statutorily set time period or, at least, request an extension of
time to do so.42

Once the government establishes probable cause, the burden of
proving innocent owner status is on the claimant.4 25 Section 881 states
that owners are protected from forfeiture of their interest if the
illegal acts are "committed or omitted without the knowledge or
consent of that owner. ' 426 A major difference of opinion exists over
whether the statute creates a conjunctive or disjunctive standard for

421. See supra notes 230-55 and accompanying text (discussing the definition of "owner"
as used in section 881(a)(6) and (7)); see also supra notes 252-55 and accompanying text
(discussing the recent 6960 Miraflores decision where a lienholder acquiring an interest sub-
sequent to the act upon which forfeiture sought was allowed to make an innocent owner claim
under section 881(a)(7)).

422. See, e.g., In re Metmor Fin., Inc., 819 F.2d 446, 448 (4th Cir. 1986); United States
v. One Piece of Real Estate Described in Part as: 1314 Whiterock & Improvements, San
Antonio, Bexar County, Tex., 571 F. Supp. 723, 725 (W.D. Tex. 1983); see also supra notes
247-55 and accompanying text (explaining that the innocent owner defense is available to
lienholders).

423. See supra notes 256-68 and accompanying text (explaining that innocent ownership is
an affirmative defense that must be properly plead by the claimant).

424. See supra notes 269-93 and accompanying text (discussing claim filing procedures and
the effect of noncompliance).

425. See, e.g., United States v. Premises Known as 3639-2nd St., N.E., Minneapolis, Minn.,
869 F.2d 1093, 1095 (8th Cir. 1989); United States v. Parcel of Real Property Known as 6109
Grubb Rd., Millcreek Township, Erie County, Pa., 708 F. Supp. 698, 701 (W.D. Pa.), vacated
in part, 886 F.2d 618 (3d Cir. 1989).

426. 21 U.S.C. § 881(a)(6)-(7) (1988).
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determining "innocence. 4 2' 7 The conjunctive standard is the proper
one to apply because to allow an owner, who has actual knowledge
of the illegal use of property but fails to act to stop such use, to be
protected because no consent was given does not comport with the
purposes of section 881 .428

1. Presumption of Innocence

Regardless of which standard is used to determine "innocence,"
two special provisions should be created, either statutorily or judi-
cially, to insure a proper balance between governmental and private
interests. First, an exception should be created to protect owners or
lienholders who, although they have knowledge of illegal property
use, have taken reasonable steps to stop or prevent future illegal
activities. Owners who, after gaining knowledge of such illegal activ-
ity, inform appropriate authorities or otherwise act to stop the activity
should be protected, while those who do nothing should lose their
property interest because of their "constructive assistance" in the
illegal activity.

Second, a presumption of innocence should be created for lenders
who can establish that they have acted in a good faith manner in
acquiring and maintaining their equitable interest in the property.
Once the government has established probable cause, the burden of
proof shifts to the lender to establish its innocence, which includes
going forward with the evidence. 429 Thus, if the lender fails to
introduce any evidence the government will prevail. The commercial
lender's burden of going forward is a proper place to employ a
presumption to discharge the burden because in the vast majority of
cases the lender will be without knowledge of its borrower's activities.
A presumption of innocence should arise upon a showing that the
lender acquired its interest in the property in the ordinary course of
business.4 30 To meet the reasonable lender standard, the lender should

427. See supra notes 294-327 and accompanying text (discussing the various views on what
the proper standard is under sections 881(a)(6) and (7)).

428. See supra notes 294-301 and accompanying text (outlining the different tests used to
determine whether a claimant is an "innocent" one).

429. See supra notes 256-60 and accompanying text (explaining the lender's burden of
proof to establish its innocence).

430. The presumption of "innocence" only discharges the burden of going forward with
the evidence. See FED. R. Evm. 301. It establishes sufficient evidence that the trier of fact
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document every loan to show that its actions were in accord with
accepted, reasonable business standards. This documentation should
include an investigation report that evidences the lenders efforts in
determining that the subject property is not presently in violation of
the drug statutes or likely to be susceptible to forfeiture in the
future.

43

The importance of such a presumption lies in the basic need to
balance government and private interests as is done in other areas
of the law. 432 Without the benefit of this presumption, lenders cannot
assume that reasonable business practices will provide protection from
forfeiture. Otherwise, lenders must extensively investigate and mon-
itor their borrowers and the use of mortgaged property. This burden
would create several fundamental concerns because it places the
governmental police function on private lenders. The first concern is
that lenders may desire to reduce the risk of forfeiture by withholding
funding from certain projects that are perfectly legal but that lenders
perceive as having a potential for misuse. Private institutions are not
the place where such decisions should be made. Second, a concern
is raised that, when the police function is performed by a group with
a vested pecuniary interest in its application, the neutral nature of

could, on the basis of the presumption alone, find the lender to be an innocent owner. The
presumption does not, however, discharge the lender's ultimate burden of proof, so it is
possible that the trier of fact may find against the lender notwithstanding the presumption.
See id. The practical result of the presumption is that the government will find it necessary
to put forth some evidence of unreasonable business practices or actual knowledge to rebut
the lender's presumption.

It is also critical that lenders obtain findings of fact and conclusions of law in all forfeiture
proceedings where the presumption is applicable. Presumptions and determinations of whether
they have been properly established are questions of law. See, e.g., United States v. Ahrens,
530 F.2d 781, 786-87 (8th Cir. 1976). As such, the standard of appellate review is a de novo
review by the court of appeals. See, e.g., United States v. McConney, 728 F.2d 1195, 1201
(9th Cir. 1984). If the lender fails to obtain specific findings of fact and conclusions of law,
the presumption issue will become a mixed question of fact and law subject to the stricter
clearly erroneous standard of review. FED. R. Crv. P. 52(a); see, e.g., Horner v. Mary Inst.,
613 F.2d 706, 713 (8th Cir. 1980).

431. By including evidence of innocence in every loan, the lender creates a business record
that is admissible as some evidence of the lenders reasonable business practice and its innocence.
See FED. R. Evm. 803(6).

432. See, e.g., Cornelius v. NAACP Legal Defense & Educ. Fund, Inc., 473 U.S. 788,
799-803 (1985) (discussing the balance between the right to freedom of speech and the
government's right to restrict access to public and non-public forums); Kaiser Aetna v. United
States, 444 U.S. 164, 174-80 (1979) (discussing the balance of the government's interest in
protecting public navigation of waterways with the interests of riparian owners in the context
of unconstitutional takings).
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enforcement and the guarantee of equal protection under the laws
will be compromised. Third, the burden placed on lenders will result
in increased costs which will ultimately be borne by the public in the
form of increased banking fees, interest rates, and increased difficulty
in obtaining needed capital. In light of these concerns it is imperative
that the necessary and delicate balance between government and
private interests be established and maintained. That balance is best
maintained by establishing a presumption of innocence as outlined
above, which assures that a lender who has followed generally
accepted lending practices will be protected.

2. Post-Seizure Rights

Once the lienholder establishes its innocence under section
881(a)(6) or (7), the question arises whether the lienholder is entitled
to recover post-seizure interest, attorney fees, or to enforce other
rights under the lien agreement. The answer to this question depends
primarily on the application of the "relation back" doctrine.4 33 Two
interpretations of the "relation back" doctrine are applicable. One
view is that at the time of the illegal act the extent of the govern-
ment's title becomes fixed, and that allowing a lienholder to enforce
its rights under the lien agreement illegally diminishes the govern-
ment's right, title, and interest in the property. 4 4 The opposing
position reasons that "the government can succeed to no greater
interest in the property than that which belonged to the wrongdoer"
and thus an innocent lienholder is entitled to its full contractual
rights under the lien agreement. 435 Those opinions which allow
recovery of post-seizure interest contain the correct resolution to
this issue and appear to be the view adopted by a majority of the
courts 436

433. See supra notes 328-38 and accompanying text (discussing the effect of the "relation
back" doctrine on the recovery of post-seizure interest by the innocent lienholder).

434. See, e.g., United States v. One Piece of Real Estate Described in Part as: 1314
Whiterock & Improvements, San Antonio, Bexar County, Tex., 571 F. Supp. 723, 725 (W.D.
Tex. 1983).

435. In re Metmor Fin., Inc., 819 F.2d 446, 448-49 (4th Cir. 1987); see also supra notes
365-74 and accompanying text (discussing the cases adopting the Metmor Financial interpre-
tation of the "relation back" doctrine).

436. See supra notes 339-80 and accompanying text (discussing the recoverability of post-
seizure interest).
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The recoverability of attorney fees and other costs, which are
otherwise recoverable under the lien agreement, is also the subject
of disagreement among courts. Recovery of attorney fees and other
costs should be allowed to insure that the innocent lender receives
the full protection guaranteed by sections 881(a)(6) and (7).437 Even
though the right to foreclose on its real property collateral is
guaranteed in the lender's security agreement, this action is not
permitted once the government has seized the property.4 1

8 The
federal quiet title statute prevents the dispossession of property by
foreclosure once the government obtains control of the property. 43 9

Although the lienholder is denied the right to foreclose, this is not
unreasonably burdensome because recovery of post-seizure interest
and other costs adequately compensate the lienholder. However, in
those courts which do not allow recovery of these costs, the innocent
lienholder is unduly denied its contractual rights.

C. Conclusion

The federal government's "drug war" has reached an unprec-
edented level. The seriousness of the drug problem in America has
required the government to take action to address this societal need.
The use of real estate forfeitures as a component in the war on
drugs, however, cannot be unbridled. When government actions
conflict with the rights of individuals or institutions, as is frequently
the case in many areas of forfeiture law, a balancing of the
competing interests must be undertaken. In some of these conflicts
the government's interest will prove to be superior and will prevail,
while in other conflicts the private interests of individuals or insti-
tutions will prevail. This article has analyzed the competing govern-
mental and private interests and suggested how to best balance these
interests. In light of the many conflicting rulings in this area of

437. See supra notes 381-90 and accompanying text (discussing recoverability of attorney
fees and other costs authorized by lien agreements).

438. See supra notes 391-408 and accompanying text (discussing the effect of forfeiture
proceedings on a lienholders right to foreclose); see also Monroe Sav. Bank v. Catalano, 733
F. Supp. 595 (W.D.N.Y. Apr. 2, 1990) (Although the court recognized that the federal quiet
title statute limited foreclosure by mortgagees on seized property, foreclosure was permitted
because the issue of the lienholder's innocence and the superiority of the lienholder's lien was
established by stipulation between the government and the lienholder.).

439. See 28 U.S.C. § 2409a(b) (1988).
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law, courts should also seek to balance the competing governmental
and private interests, with the net result being furtherance of the
purposes of section 881 while protecting the rights of "innocent"
third parties.

Brad A. Chapman
Kenneth W. Pearson


