
THE FEDERALIST AND THE BILL OF RIGHTS

by John S. Baker, Jr. *

According to surveys, Americans know very little about our
Constitution, except for a few provisions of the Bill of Rights.'
Whatever the reasons for this ignorance, instruction about the Con-
stitution is not lacking. Textbooks and teachers present the basics of
the Constitution to American students. As in other subjects, students
may not remember much of what they have studied after the final
examination has been completed. This state of affairs does not
necessarily reflect students' uninterest in the Constitution. Generally,
they have parents, and will themselves grow to be adults, who revere
the Constitution as a symbol of America. Rather, they may simply
consider the detail in the Constitution important only for lawyers,
judges, and other specialists. Thus, for many Americans the Consti-
tution is an object of veneration, but not of study.

While symbolism should not be slighted, a purely pietistic ap-
proach to the Constitution has spawned several misinformed myths.
One such myth is the fairy-tale that the drafters of the Constitution
"forgot" to include a bill of rights. Few Americans realize that a
bill of rights was not simply "forgotten" but was actually rejected
at the Constitutional Convention by a vote of ten states to none on
September 12, 1787.2 This rejection is sometimes attributed to the
timing of the motion - so close to the completion of the convention's
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1. See Research and Forecasts, The American Public's Knowledge of the U.S. Consti-

tution (New York: Hearst, 1987). Knowledge concerning the First, Fourth, and Fifth Amend-
ments ranks relatively high. Undoubtedly, this is due in no small part to the assistance of the
popular media. The print and electronic news organizations naturally promote the protections
provided speech and press. Television and movie portrayals of police action, of course, have
made Miranda v Arizona, 384 US 436 (1966), rights and search-and-seizure lore part of the
popular culture. Unfortunately, however, other constitutional questions are generally not
covered well by the popular media, possibly because they are too complicated to be captured
in brief news stories and too prosaic for full-length treatment by prime-time programming.

2. 2 Max Farrand, ed, The Records of the Federal Convention of 1787 at 587-588 (New
Haven: Yale U. Press, rev ed, 1937). All votes at Philadelphia were conducted on the basis
of each State's delegation having one corporate vote.
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work that the members were exhausted and not disposed to consider
a new topic. This explanation does not, however, account for the
fact that during the debate over ratification, proponents of the
Constitution did not excuse the lack of a bill of rights as an oversight,
but argued against any need for adding a bill of rights. Federalist
No. 84, for example, insisted that a bill of rights was "not only
unnecessary . . .but .. . dangerous. "I

Facts which are incompatible with constitutional mythology tend
to be ignored. As with most myths, the factual distortions are meant
to simplify the transmission of a certain belief or preconception. In
this case the myth intends to convey the American belief in the
importance of the protection of rights. In order to achieve this end,
some may object to scrutinizing the myth lest the faith of the people
be subverted. Yet, even as the myth is exposed by greater understand-
ing, the Constitution's complex scheme for the protection of rights
becomes ever more intriguing. To this end, this essay discusses (1)
the attempt by the Federalists to exclude a formal bill of rights from
the Constitution; (2) the reasons given for this position by The
Federalist; and (3) the provisions in the Constitution, excluding the
Bill of Rights, which make the Constitution itself a bill of rights.

I. THE FALL AND RISE OF THE BILL OF RIGHTS

A.

The Constitutional Convention voted down the September 12
proposal for drafting a bill of rights, initiated by George Mason of
Virginia. He wanted the Constitution to be prefaced by a bill of
rights and thought such provisions would be reassuring to the people.
Eldridge Gerry of Massachusetts agreed with Mason and moved that
a committee prepare a bill of rights. The proposal, however, failed
to carry even a single state. Both men refused to sign the document
and opposed ratification in their respective states, at least in part
because the proposed Constitution lacked a bill of rights.

In the end the Constitution was ratified by the various states
without any binding condition that a bill of rights be added. The

3. Federalist 84 (Hamilton) in Clinton Rossiter, ed, The Federalist Papers 513 (New
York: Mentor, 1961) [hereafter cited to this edition without reference to editor or author].
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first three states to ratify did so without any reference to a bill of
rights. In Massachusetts (the sixth state to ratify), under the influence
of Eldridge Gerry, the convention ratified the Constitution with the
request that a bill of rights be added. By June 21, 1788, the required
nine states had ratified the Constitution without any condition by
the victorious Federalists that a bill of rights would be added,
although assurances had been given in Massachusetts that amend-
ments would be a prime order of business in the new national
Congress.

Nevertheless, Federalist No. 84, not published until after nine
states had ratified, insisted that a bill of rights would be "not only
unnecessary ... but ... dangerous." ' 4 Only thereafter - that is,
after June 21, 1788 - did James Madison in the Virginia Convention
promise to introduce a bill of rights into the first Congress. Madison's
concession may well have been necessary to gain ratification in
Virginia by outmaneuvering Patrick Henry, the Constitution's chief
opponent there. Certainly, without Virginia (the most populous and
powerful state), it would not have been much of a Union. Neverthe-
less, even in Virginia ratification was not conditioned on a bill of
rights. Indeed, for Madison to fulfill his promise, he would have to
be elected to serve in the new national Congress formed under the
unamended Constitution.

When James Madison introduced his proposal for the Bill of
Rights into the first Congress, he did so without great enthusiasm,
emphasizing that nothing in the proposed Bill of Rights would change
anything in the structure of the Constitution. In particular, what
became the Tenth Amendment, the reservation of powers to the
states, did not undo the "necessary and proper" clause, as the
Antifederalists had wanted; the Tenth Amendment, as sent to and
ratified by the states, did not limit the national government's powers
to those "expressly" delegated by the states.5

Madison's argument for motivating those Federalists in the Con-
gress who disfavored a bill of rights was that the proposed Bill of
Rights would gain the acceptance of those who had opposed the
Constitution without altering its structure in any way.

4. Id.
5. The Tenth Amendment reads: "The powers not delegated to the United States by the

Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to
the people." US Const, Amend X.
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It appears to me that this House is- bound by every motive of
prudence, not to let the first session pass over without proposing
to the State Legislatures, some things to be incorporated into the
constitution, that will render it as acceptable to the whole people
of the United States, as it has been found acceptable to a majority
of them. I wish, among other reasons why something should be
done, that those who had been afforded the opportunity of
proving to those who were opposed to it that they were as sincerely
devoted to liberty and a Republican Government, as those who
charged them with wishing the adoption of this Constitution in
order to lay the foundation of an aristocracy or despotism. It will
be a desirable thing to extinguish from the bosom of every member
of the community, any apprehensions that there are those among
his countrymen who wish to deprive them of liberty for which
they valiantly fought and honorably bled. And if there are amend-
ments desired of such a nature as will not injure the Constitution,
and they can be engrafted so as to give satisfaction to the doubting
part of our fellow-citizens, the friends of the Federal Government
will evince that spirit of deference and concession for which they
have hitherto been distinguished.6

Madison favored a bill of rights for reasons of prudence. He
had not abandoned his view that the protection of the individual's
rights within a majoritarian process would be the product not of
platitudes but of structural protections placed in the body of the
Constitution. Rather than "parchment barriers," Madison placed his
trust in the newly created "compound republic" which divides and
checks powers both horizontally (federalism) and vertically (separa-
tion of powers) as "a double security ... to the rights of the
people." 

7

B.

By the beginning of this century, the structural approach to the
Constitution was being challenged. Populists and Progressives called
for changes in the institutional arrangements created by the Consti-
tution. In the name of increased democracy, they promoted the direct
popular election of senators and challenged the legitimacy of judicial
review. 8 Some charged simply that the Constitution was inherently

6. 1 Joseph Gales, ed, Annals of Congress 431-432 (Washington, D.C.: Gales and Seaton,
1834) (emphasis added).

7. Federalist No. 51 at 323.
8. For a brief discussion of judicial review, see the essay by George Carey in this
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antidemocratic and contrary to the Declaration of Independence, a
view which eventually became accepted within the intellectual estab-
lishment.9 With the democratic legitimacy of the Constitution eroding
among intellectuals, its structural arrangements could more easily be
ignored or dismissed as out-of-date by the arbiters of political power.
The economic disruption of the 1930s, supported by new constitu-
tional theories, permitted the consolidation of national powers into
a new type of administrative state. As a result, the doctrine of
separation of powers fell into disfavor and federalism came under
attack.

For those who seek centralization in government, both separation
of powers and federalism are undesirable. Federalism prevents cen-
tralization; and separation of powers leads to stalemate, resolved by
compromise, even if power is centralized. In order to overcome both
doctrines, it is necessary to reconstruct the frame of government
established by the Constitution. Toward this end the federal judiciary
has proved to be most accommodating. The supremacy of the Con-
stitution and the doctrine of judicial review have made it easy enough
to slide into the doctrine of judicial supremacy; and to the extent
that the supremacy of the judiciary has been realized, separation of

Symposium. The ironic effect of the progressivist reforms of the Constitution has been to
make its operation neither less, nor more, subject to popular control. Before the direct election
of senators, the Senate represented the states and therefore served to limit the taxing and
spending appetite of the federal government. Senators, elected by state legislatures and jealous
of yielding power to Washington, were less likely to centralize power in the national government.
Without an effective check from the states, Congress has been largely unrestrained in using
its spending power to fuel the phenomenal growth of the federal government's administrative
machinery. As stated in Garcia v San Antonio Metro. Transit Auth., 469 US 528., 554 (1985):

We realize that changes in the structure of the Federal Government have taken place
since 1789, not the least of which has been the substitution of popular election of
senators by the adoption of the Seventeenth Amendment in 1913, and that these
changes may work to alter the influence of the States in the federal political process.
(footnote omitted).

Congress in turn has used the administrative agencies, and even the federal courts, to avoid
political accountability to the electorate on controversial issues. The Supreme Court for a time
resisted the growth of the administrative state during the 1930s. When the Supreme Court
changed direction in the late 1930s and began to ratify the administrative state, the populist
and progressivist critiques of the institution of judicial review subsided. Opposition from
intellectual circles turned to support. The Court then directed its energies not at the Congress
or the President but toward the States. Since then the Court has faced relatively weak
opposition as it has intruded into matters left, up until then, to popular and local control.

9. See generally Martin Diamond, The Declaration and the Constitution: Liberty, De-
mocracy, and the Founder, 41 The. Public Interest 39 (Fall 1975).
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powers has been diminished. At the same time, the Bill of Rights
has gained in prominence as it has been directed against the states,
that is, against federalism.

This consolidation of national powers has been accompanied by
the myth of increased liberty because the Bill of Rights has been
expansively applied. Yet, for both the Federalists and Antifederalists,
the very definition of tyranny was the consolidation of power. As
stated in The Federalist, "[tihe accumulation of all powers, legisla-
tive, executive, and judiciary, in the same hands, whether of one, a
few, or many, and whether hereditary, self-appointed, or elective,
may justly be pronounced the very definition of tyranny." 0 Although
they disagreed on the power that should be left to the states, both
Federalists and Antifederalists considered separation of powers es-
sential to liberty.

Modern centralizers of power have been able to downplay sep-
aration of powers and to use the federal judiciary to advance the
consolidation of national power by portraying states as the principal
threat to liberty. But the Federalists were at least as concerned about
state abuses of power as these moderns. They therefore transferred
significant power from the states to the new government in order to
check state abuses of individual rights. To guard against the abuses
of national power, they did not rely on a formal bill of rights, which
they considered to be only a "parchment barrier." Rather, they
limited, divided, and checked national powers in such a way that the
structure of the Constitution itself was deemed to protect individuals
and function as a bill of rights.

Although a major component of American constitutionalism,
the Bill of Rights is not the entire Constitution. Even today when
Bill-of-Rights issues represent much of the federal courts' case loads,
the Constitution continues to involve more than issues considered by
the courts. Much of the day-to-day functioning of the Constitution
occurs without any referral to federal courts. These features of the
Constitution, dismissed by some as "just politics," provide the means
and marrow of what we label as democratic government. While
imperfect in application due to its grudging tolerance of slavery, the
1787 Constitution has been very largely effective in protecting both
persons and property through practical political processes premised

10. Federalist No. 47 at 301.
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on popular sovereignty, that is, democratic rule. To understand the
opposition of The Federalist to a formal bill of rights requires a
better appreciation of the reasons why these structural arrangements
were themselves deemed to constitute a bill of rights.

II. PROTECTING RIGHTS

Proponents of the proposed Constitution deemed the best pro-
tection of rights to lie not in a written statement about rights per se
but in a well-crafted structure that actually operated as a protection
for rights." Thus, while rejecting a formal bill of rights, The Fed-
eralist hardly opposed the protection of rights. After all, it was
Alexander Hamilton, writing in The Federalist, who first put forward
the classic argument for judicial review as an important protector of
rights.' 2 He insisted that the nature of a written Constitution was
such that the Supreme Court necessarily had the power of judicial
review over legislation and that this was an institutional check to
curb the excesses of popular assemblies that were prone to violate
the rights of individuals. 3 From our perspective today, it was seem-
ingly a contradiction for Hamilton to insist that judicial review was
essential and that a bill of rights was "not only unnecessary in the
proposed Constitution but would even be dangerous."1' 4 What did
Hamilton think federal courts would protect without a bill of rights?
Why was a bill of rights unnecessary? Why dangerous?

A. Rights Without a Bill of Rights

The federal judiciary had much to do even without a formal bill
of rights, as history has demonstrated; little of the Supreme Court's
work during its first century and a half involved the Bill of Rights.
The procedural protections of the Bill of Rights were implemented
fairly routinely by the lower federal courts. The great issues before
the Court involved the enforcement of Congressional legislation and
various constitutional prohibitions against the states. As discussed in
Federalist No. 80, enforcement of constitutional provisions could

11. See Herbert J. Storing, What the Anti-Federalists Were For 68 (Chicago: U. of
Chicago Press, 1981) ("The Federalists contended that the proponents of a bill of rights failed
to grasp the crucial fact that a constitution is a bill of rights.").

12. See Federalist No. 78 at 464.
13. Id at 467-470.
14. Id No. 84 at 513.
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take only one of two options - a direct power in the Congress to
negate or a power in the federal courts to overrule state laws. 5 Some
of these prohibitions, such as those against bills of attainder and ex
post facto laws, were designed to protect individual rights and did
so fairly specifically. Other provisions related to rights that were
more ambiguous. The privileges and immunities clause in Article IV
may have been intended to have some vague, substantive content
derived from the common law. I6 Nevertheless, its operational effect
was left dependent on what state legislatures did to protect their own
citizens. Even the protection of federal rights was left dependent on
Congressionally-enacted statutes regulating federal jurisdiction. The
Federalist recognized (in another context) the common law maxim
that "a right implies a remedy."' 7 Until federal jurisdiction was set,
it would have been difficult to say much that was very specific about
federal court protection of rights. Various references in The Federalist
to courts of law and equity, however, seemed to assume the contin-
uation of common law rights and remedies.' 8

If the Federalists were not very specific about the rights to be
protected, the Antifederalists were not more clear on what additional
rights they wanted protected. To be sure, Antifederalists did focus
on the absence of a right to civil jury trial and a provision recognizing
freedom of the press. Otherwise, however, they did not have a
uniform listing of rights to be added to the Constitution. As Madison
observed in Federalist No. 38, some wanted a bill of rights that
protected personal rights of individuals; others wanted a bill of rights
that protected states in their political capacities.19 They did not get
any guidance from the Articles of Confederation or from those state
constitutions which lacked any formal bill of rights. They naturally
looked to the common law rights which attach to jury trials and
which were available in states through the adoption of the common
and statutory laws of England. As Federalist No. 84 pointed out,
however, such provisions, as in the New York state constitution, also

15. Id No. 80 at 475-476.
16. See, for example, Corfield v. Coryell, 6 F Cases 546 ( No. 3,230 C.C.E.D. Pa. 1823).
17. Federalist No. 43 at 274.
18. See, for example, id No. 80 at 475 (discussing the national judicial authority established

by the Constitution); id No. 83 at 495 (discussing civil jury trial).
19. Id No. 38 at 235.
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allowed the legislature to modify or abolish common law rights.

B. Was a Formal Bill of Rights Necessary?

In arguing that a formal bill of rights was unnecessary, Federalist
No. 84 noted that many of the most important rights had already
been provided for in the Constitution, namely, the writ of habeas
corpus, the right to criminal jury trial, the prohibition of bills of
attainder and ex post facto laws, the prohibition of titles of nobility,
the prohibition of corruption of blood as a punishment, the require-
ment of two witnesses to the overt act in a case of treason, and the
permitting of a criminal trial following an impeachment trial.

The fact that some rights were listed specifically raised the
counter argument: why not others? The most effective attack in some
states against the Constitution, as noted in Federalist No. 83, came
on the issue of civil jury trials. Opponents of the Constitution argued
that the inclusion of the right to criminal jury trial but the omission
of a right to jury trial in civil cases meant that the latter was
abolished. To this argument Federalist No. 83 gave a very sensible
response: Congress would determine whether and what causes would
be tried by a jury in federal court. As discussed in Federalist No.
83, the states differed in the treatment of law and equity jurisdiction
and thus of what cases were to be tried by a jury, since equity courts
sat without juries. The persuasiveness of this argument, however,
turned on whether one deemed civil jury trials to be as important as
criminal jury trials. The Federalist considered jury trials to be valu-
able in many civil cases, but not useful in other cases. Unlike the
Antifederalists, therefore, they did not consider civil jury trials es-
sential to liberty.

The Federalist considered only a very few rights significant
enough to include in the Constitution because it thought that the
issue of rights stood on a different footing in a government based
on popular sovereignty. Federalist No. 84 argued that a bill of rights
was appropriate in a monarchy but not in a constitution based on

popular sovereignty.
[B]ills of rights are, in their origin, stipulations between kings and
their subjects, abridgments of prerogative in favor of privilege,
reservations of rights not surrendered to the prince. . . . It is
evident, therefore, that, according to their primitive signification,
they have no application to constitutions, professedly founded
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upon the power of the people and executed by their immediate
representatives and servants. Here, in strictness, the people sur-
render nothing; and as they retain everything they have no need
of particular reservations. 20

The response to this argument has routinely been that "the
people" cannot always be trusted. The retention of rights by "the
people" failed to take account of the plight of minorities pitted
against majorities of "the people" bent on denying rights to the
minority. But Madison, more than anyone, understood this problem
as evident from Federalist No. 10; nevertheless, in principle he
opposed a bill of rights. On the other hand, Patrick Henry who used
the lack of a bill of rights as a basis for opposing the Constitution
did not favor a modern-day libertarian manifesto. As Governor of
Virginia, Henry had pushed the bill to support "Teachers of the
Christian Religion," which inspired Madison's famous "Memorial
and Remonstrance Against Established Religion" (1785) and was
defeated by the passage of Jefferson's "Act for Establishing Religious
Freedom" (1786). The Antifederalists who distrusted the federal
judiciary as a danger to the states certainly did not expect them to
use a bill of rights as means to change state policies. Thus, the late
Professor Storing noted that the Antifederalists looked to a bill of
rights primarily for instruction and inspiration rather than for its
applied or legal benefits.

Despite all their rhetorical emphasis on a Bill of Rights, however,
the Anti-Federalists were typically quite doubtful about the prac-
tical utility of this kind of provision, in the new constitution. 2

In a sense, the Federalists and Antifederalists were in agreement
that a bill of rights itself did not directly protect liberty. To the
extent that the Antifederalists viewed a bill of rights as primarily
instructive, they recognized that the protection of rights requires a
properly formed public opinion to preserve those rights. In substance,
this view is not so very different from the statement in Federalist
No. 84 that the "security" of liberty of the press and other rights
"must altogether depend on public opinion, and on the general spirit
of the people and of the government."

20. Id No. 84 at 512-513.
21. Storing, Anti-Federalists at 7 (cited in note 11).
22. Federalist No. 84 at 514.
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C. Could a Bill of Rights Ever be Dangerous?

Even if a bill of rights were unnecessary, as The Federalist
argued, what would make it "dangerous?" After all, Madison later
would say that the proposed Bill of Rights, "will not injure the
Constitution. ' 23 But at that point, the Federalists had accomplished
the structural changes in the federal government and written what
would become the Tenth Amendment in a way not to undo those
changes. Thus, when it was drafted, the Bill of Rights looked much
less "dangerous."

The key issue for Madison was the drafting of what became the
Tenth Amendment so as to avoid any reversal in the structure of
governmental authority under the Constitution. The Antifederalists
were most concerned about the Constitution's basic structural shift
of power from the states to an "energetic" national government.
Although the newly-created government was "in strictness, neither a
national nor a federal Constitution,'' 24 the Antifederalists correctly
perceived a potential for it to be more national than confederal.
They wanted amendments that undid the "necessary and proper"
clause and retained the confederation. The Antifederalists claimed
the necessary and proper .clause gave the new Congress unlimited
powers, whereas the Articles of Confederation had left to the states
all powers not "expressly" delegated to Congress.

Federalist No. 44 insists on the importance of the necessary and
proper clause: "Without the substance of this power, the whole
Constitution would be a dead letter."' 25 After discussing why this
form of the power was chosen, No. 44 explained an axiom that
would later be echoed in McCulloch -,. Maryland.26

No axiom is more clearly established in law, or in reason, than
that wherever the end is required, the means are authorized;
wherever a general power to do a thing is given, every particular
power necessary for doing it is included. 27

The position of the Antifederalists and The Federalist presented
a paradox. On the one hand, the Antifederalists were concerned
about the "necessary and proper" clause forming the basis for the

23. See note 6 and accompanying text.
24. Federalist No. 39 at 246.
25. Id No. 44 at 284.
26. 17 US (4 Wheaton) 316 (1819).
27. Federalist No. 44 at 285.
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doctrine of constructive powers. They therefore wanted a bill of
rights which retained the provision in the Articles of Confederation
that all powers not expressly granted were retained by the states. On
the other hand, the Federalists, who considered the "necessary and
proper" clause essential, characterized a formal bill of rights as
dangerous because it would allow a doctrine of constructive powers.

[A bill of rights] would contain various exceptions to powers
which are not granted; and, on this very account, would afford
a colorable pretext to claim more than were granted. For why
declare that things shall not be done which there is no power to
do?28

The Federalist gave, as an example, freedom of the press. After
saying that the Constitution gives no power to regulate the press and
that in any event the right would be too difficult to define, The
Federalist contended that its protection must ultimately depend on
public opinion. 29 Hamilton, of course, was quite prophetic because
when the Federalist Party passed and enforced the Alien and Sedition
Acts in the late 1790s, the matter was not resolved by a Supreme
Court interpretation of the First Amendment. Rather, the reaction
of public opinion led to the election of Thomas Jefferson as Presi-
dent, the nonrenewal of the acts, and the end of the Federalist
Party.30

In sum, then, The Federalist predicted that a separate listing of
rights would actually further increase federal powers. It argued that
a bill of rights mentioning powers not granted would imply that they
existed and that omitting certain rights would imply they did not
exist. In fact, the Antifederalists had already contended that failure
to list the right to civil jury trial meant that it was prohibited in
federal courts and that the lack of a provision for freedom of the
press meant the new government could regulate the press.

As The Federalist argued in discussing freedom of the press in
No. 84, certain protections are not easily or usefully defined.

What signifies a declaration that 'the liberty of the press shall be
inviolably preserved?' What is the liberty of the press? Who can

28. Id No. 84 at 513.
29. Id at 514.
30. See David H. Fischer, The Revolution of American Conservatism: The Federalist

Party in the Era of Jeffersonian Democracy 129-199 (New York: Harper & Row, 1965); John
C. Miller, Alexander Hamilton and the Growth of the New Nation 363-529 (New York: Harper
& Row, 1959).
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give it any definition which would not leave the utmost latitude
for evasion?3

In adopting such provisions, one necessarily leaves much to be defined
by the judiciary. Yet, as great an advocate as The Federalist was for
national powers, including judicial review, it contended in No. 84
that the federal government would have no such power and therefore
opposed the doctrine of "constructive powers.' '32

This concern of The Federalist has been confirmed by history.
For example, many of the specific guarantees in the Bill of Rights
relating to criminal proceedings might imply that the federal govern-
ment has a general police power. Although such police powers have
evolved, at the outset the almost universal understanding was that
the national government had no general police powers; these were
left to the states. 33 While criminal trials were contemplated, the range
of offenses was rather limited: offenses directly against the national
government, on the high seas, or in federal enclaves. If criminal
jurisdiction had remained thus restricted, which was the situation
until after the Civil War, there would have been little occasion to be
concerned with protections against federal criminal prosecution.
Criminal procedure issues under the Bill of Rights arose only as the
federal government expanded its powers in the latter part of the
nineteenth century in an attempt to crush gambling and then in the
early twentieth century as part of Prohibition. Generally, Congress
expanded federal criminal jurisdiction by using the Commerce Clause,
in conjunction with the "necessary and proper clause," which is
what the Antifederalists had feared. But then the Supreme Court
went even further than Congress and simply postulated a general
police power. 34

Ironically, the Antifederalists who opposed the increase of na-
tional power at the expense of the states have provided a vehicle,
the Bill of Rights, which in this century, through the doctrine of
constructive powers as applied through the Fourteenth Amendment,
has further eroded state powers. Provisions in the Bill of Rights
designed to check federal powers have since the 1960s been applied

31. Federalist No. 84 at 514.
32. Id.
33. Forrest McDonald, Novus Ordo Seclorum 288 (Lawrence: U. Press of Kansas, 1985).
34. See John S. Baker, Nationalizing Criminal Law: Does Organized Crime Make It

Necessary or Proper?, 16 Rutgers LJ 495, 513-526 (1985).
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to check state powers. Although the Fourteenth Amendment "due
process" clause was not thought to have involved the Bill of Rights,
the Supreme Court has decided in a series of cases that almost all
of the Bill of Rights' provisions apply to the states as well as the
federal government.

III. THE CONSTITUTION AS A BILL OF RIGHTS

After arguing that a bill of rights is both unnecessary and
dangerous, Federalist No. 84 puts forward "one other view of this
matter to conclude the point."" It made what may seem like a
surprising claim: "that the Constitution is itself, in every rational
sense, and to every useful purpose, A BILL OF RIGHTS. '36 We
have become accustomed to thinking of the body of the Constitution
as providing order, while the Bill of Rights guarantees liberties. In
the view of The Federalist, however, order and liberty were not
opposed to one another. The proper structuring of power produced
both order and liberty.

The novelty and complexity of such an approach to government
was reason enough for the Antifederalists to oppose the Constitu-
tion.3 7 The very complexity of the structure of power as outlined in
The Federalist explains how the Constitution operates to protect
rights. That is, the Constitution uses structures as constitutional
safeguards. The writers of The Federalist had little faith that "parch-
ment barriers," such as a formal listing of rights, would provide real
protection. Rather, looking unsentimentally at what motivates men,
they knew that in order to check the abuse of power it was necessary
that "[a]mbition must be made to counteract ambition." 38 Dividing
the powers of government through separation of powers to prevent
consolidation, meant "each department should have a will of its own
.... -'9 The constitutions of various states had provided for the
separation of powers, but often in practice power concentrated in
the legislature. Effective separation of powers required "giving to
those who administer each department the necessary constitutional
means and personal motives to resist encroachments of the others.'"4

35. Federalist No. 84 at 515.
36. Id.
37. Storing, Anti-Federalists at 53-63 (cited in note 11).
38. Federalist No. 10 at 322.
39. Id No. 51 at 321.
40. Id at 321-322.

2438 [Vol. 21:2425



BILL OF RIGHTS

Thus, an independent and co-equal judiciary would be able to check
the President or Congress on the one side and the states on the other
because the separation of powers together with "auxiliary precau-
tions" gave the Court the ability, and its members the motives, for
protecting itself institutionally.

Federal courts, however, have often acted as if they alone are
able to protect individual rights. That sentiment surely motivated
members of the Supreme Court to apply almost the entire Bill of
Rights to the states during the 1960s when it was simultaneously
concerned with civil rights for blacks. But the draftsmen of the
Constitution were not unaware of the threats to minorities. They
were very concerned about the problems of "faction," that is, of
majority factions oppressing minority factions. In the years preceding
the Constitutional Convention, newly-empowered democratic major-
ities had treated minorities quite unfairly. Although the Convention's
immediate concern was state legislation that had favored the interests
of debtors over those of creditors, the Constitution's solution applied
generally to all overborne minorities.

The power of the states, which was a major problem for the
drafters of the Constitution, turned out to be part of the solution.
At the convention, Madison and Hamilton opposed the continued
representation of the states as states in the new government. With
the states both retaining important power and also being represented
in the Senate, however, The Federalist recognized that the allocation
of power between the state governments and the national government
operated much as the departments of the national government op-
erated under the separation of powers combined with checks and
balances. That is, the states had both separated powers and also (at
least as long as state legislatures elected United States senators and
the electoral college remains) a check on the exercise of national
powers.

In discussing protection of the rights of minority factions, Fed-
eralist No. 51 focused on "two considerations particularly applicable
to the federal system of America, which place that system in a very
interesting point of view." ' 41 That is, this new federal system was
different from others. Although loosely referred to as a "federal"
form of government, the Constitution actually created a more com-

41. Id at 323.
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plex structure than what is strictly comprehended or embraced by
the term federal. The structure was actually a "compound republic;"
that is to say, it was "neither a national nor a federal Constitution,
but a composition of both."4 2 This structure operates as follows:

In the compound republic of America, the power surrendered by
the people is first divided between two distinct governments, and
then the portion allotted to each subdivided among distinct and
separate departments. Hence a double security arises to the rights
of the people. The different governments will control each other,
at the same time that each will be controlled by itself. 43

The second feature cited in Federalist No. 51 involved the size
of the republic. Conventional wisdom said that popular government
was possible only in a small republic. The Federalist, on the other
hand, planned for a large commercial republic to accommodate a
multiplicity of interests and provide the economic foundation to
support a growing population.4 This, the great contribution of The
Federalist to the western political tradition, contradicted other polit-
ical writings. By insisting that viable popular rule was possible only
in the large commercial republic, The Federalist, first of all, estab-
lished the basis for the well-known economic strengths and oppor-
tunities of the United States. Also, in The Federalist view, this
extended sphere of government allowed for the division of society
into a multiplicity of "factions," that is, interests, both economic
and otherwise, designed to protect minority factions. Madison con-
tended in Federalist No. 10 and in No. 51 that a multiplicity of
economic interests would compete, not only in the marketplace, but
also in the Congress, thus preventing both a rigid class structure and
also any permanent majority from developing. For constitutional
purposes the importance of a multiplicity of interests lay in avoiding
tyranny from either majority or minority factions.

This pluralism of interests depended on the mobility of commerce
and people into and throughout the union of states made possible
by the Constitution. Paradoxically, this process has produced both
diversity and homogeneity. As a result, the process has also ensured
the protection of rights. For example, at the time the Bill of Rights
was adopted, nine of the thirteen states had some form of state

42. Id No. 39 at 246 (emphasis added).
43. Id No. 51 at 323.
44. See Federalist No. 10.
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establishment of religion. Yet long before the Civil War, these states
had disestablished those favored churches. Although this disestab-
lishment necessitated political conflict, it was accomplished without
the intervention of federal courts. In Massachusetts, for example,
the arrival of Irish Catholics prompted the Protestant majority to
engage in discriminatory practices as reflected in the dominance of
the Know-Nothing Party in the state legislature during the early
1850s. The electoral influence of Catholics, however, led to their
protection by politicians eager for re-election. What resulted was the
disestablishment of Protestantism and a modus vivendi among reli-
giously hostile groups. Thus, the new immigrants of different religions
led to greater diversity within particular communities and to greater
homogeneity nationally as more and more communities became both
religiously diverse and publicly neutral.

In such a climate of diversity, religious and otherwise, theoretical
discussions of "rights" have generally given way to economic and
pragmatic considerations. Religious and ideological groups have dis-
covered that, to accomplish much, they must translate their beliefs
or theories into the praxis of the constitutional structure. This is not
to say that religious and ideological movements have not had a strong
impact - they do. Nevertheless, the constitutional structure does
seem to "domesticate" them. Such movements have had little chance
of appealing to persons outside this structure because virtually eve-
ryone is attached to it not only by sentiment but also by self-interest.
While theoretically it is possible for any political movement to
triumph, practically it has been impossible for any to do so without
adhering largely to the existing order of things. This structure, once
a novel theory lacking the force of tradition, has proven over almost
two hundred years that revolutionary ideas and impulses can be
defused through a well-designed constitutional plan. This kind of
structure has prospered because - more than simply declaring rights
on paper - it uses institutions to shape the actions of individuals.

IV. CONCLUSION

One need not agree with The Federalist that a bill of rights
added to the Constitution is "unnecessary and dangerous" in order
to appreciate the point of the argument, which is that the rights of
people are protected primarily not by "parchment barriers," such as
bills of rights, but by properly structured institutions, namely, the
Congress, the Executive, and the Judiciary. That point is often made
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by today's most prominent student of The Federalist, Supreme Court
Justice Antonin Scalia. For example, Justice Scalia has observed,
"many countries have a Bill of Rights just as noble as ours" but
without a structure of government that allows it to be effective, it
is certainly just a "paper guarantee without worth." Justice Scalia
certainly does not consider the Bill of Rights unimportant. Never-
theless, he has said that "the most important protection of the
Constitution is not the Supreme Court or the federal courts generally,
but really the Legislature and President and the process by which
they all have to agree that something is desirable and lawful before
it happens.''41 This sentiment is the teaching of The Federalist echoing
in our own time.

45. Talk by Justice Antonin Scalia to students, September 23, 1989, reported in 6
Newsletter of the Comm 'n on the Bicentennial of the United States Constitution 1, 2 (January,
1990).
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