
THE FEDERALIST AND THE MACHINERY
OF GOVERNMENT

by George W. Carey *

Federalist essays 52 through 83 are concerned with the "nuts
and bolts" or machinery of our constitutional system - the Congress
(House and Senate), the Presidency, and the Judiciary, as well as
their interrelationships. Because they deal with relatively mundane
matters such as terms of office, length of terms, modes of election
and appointment, and the like - provisions clearly spelled out in
the first three articles of the Constitution - most of these essays
are, more often than not, ignored in commentaries on The Federalist.
Put another way, save possibly for No. 78, which defends the power
of the courts to nullify acts of Congress that contravene the Consti-
tution, none of the essays is as theoretically interesting as some of
the preceding essays such as Nos. 10 and 51.

Yet, the truth is that these papers - unlike some of those more
widely read and better known - provide an indispensable component
of Publius" defense of the proposed Constitution, a defense made
all the more difficult because of the concerns and problems he
acknowledges and dwells on at various points in the prior numbers.
In the preceding essays, for instance, he has pointed to the need for
a new system with powers commensurate to its objectives and obli-
gations, scarcely a minor matter because, as he informs us in papers
23, 31, and 41, there can be no a priori limits on those powers
necessary for the defense of the nation. At the same time, he is
candid in emphasizing the potential dangers to republican government
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1. During the ratification period, writers commonly used the names of Roman statesmen

as pseudonyms in order to conceal their identity. All the essays that comprise The Federalist
were signed "Publius," a reference to Publius Valerius Publicola, an ancient Roman, famous
for his defense of the Roman Republic. As such, the essays were intended to be read as the
product of a single pen.

Although Hamilton and Madison, the principal authors of these essays, eventually became
political rivals with different views of the nature of the union established by the Constitution,
there is a remarkable agreement between them writing as "Publius." See George W. Carey,
Publius - A Split Personality?, 46 Rev of Politics 5 (January, 1984).
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from both rulers and ruled alike. At the outset of Federalist No. 9,
for instance, he remarks on the "perpetual vibration between the
extremes of tyranny and anarchy" that has been the lot of "petty
republics." '2 Nor is he under any illusion that Americans are, or will
be, immune to those passions which occasionally overwhelm reason
and undermine the very foundations of civil order. "Have we not,"
he asks rhetorically in Federalist No. 6, "already seen enough of the
fallacy and extravagance of those idle theories which have amused
us with promises of an exemption from the imperfections, the weak-
nesses, and the evils incident to society in every shape?" 3

In sum, to borrow from the language of baseball, the papers
from 1 through 51 can be viewed as the "windup," while Nos. 52
through 83 constitute the "delivery." As Publius acknowledges in
Federalist No. 37, certainly one of his more philosophical and re-
flective essays, a major difficulty facing the Framers was to combine
"the requisite stability and energy in government with the inviolable
attention due to liberty and to the republican form." ' 4 Thus, beginning
with Federalist No. 52 and his discussion of the House of Represen-
tatives, he is obliged to show how the institutional arrangements and
procedures of the proposed Constitution do combine these values in
their proper proportions. To paraphrase the argument he presents
towards the end of essay 23, his task is that of demonstrating that
a free people can repose trust and confidence in the institutions of
government established by the Constitution.

Essays 52 through 83, then, can be viewed as a necessary and
logical continuation of Publius' argument for the proposed Consti-
tution; a continuation chock full of observations, speculations, and
assumptions which provide insights into Publius' thinking that cannot
be derived from the preceding essays. Indeed, these papers, upon
careful reading, yield a relatively coherent picture of the values and
goals that the system was designed to achieve and perpetuate by way
of securing the "happiness of the people."

For a full appreciation of the theoretical dimensions of these
essays, as well as the relationship between specific constitutional
provisions and the cultivation of "good government," perhaps the

2. Federalist 9 (Hamilton) in Clinton Rossiter, ed, The Federalist Papers 71 (New York:
Mentor, 1961) [hereinafter cited to this edition without reference to editor or author].

3. Id No. 6 at 59.
4. Id No. 37 at 226.
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most fruitful approach is to identify and examine the primary values
that the institutions and procedures set down in the Constitution
were designed to embody. Of course, there is room for legitimate
differences over what constitutes the fundamental values, their rela-
tive ranking, and their relationship to one another. Yet, the very
nature of Publius' undertaking - his felt need to combine the
attributes of effective popular government with ordered liberty, free
from the fatal dangers historically associated with republicanism -

provides us with a certain sense of priorities: that is to say, the
values embodied in the institutions and processes will be those
directed toward the ends of energetic and republican governance.'
What is more, as we shall see, an examination of one value involves
other basic values so that a coherent picture of their interrelationship
is possible.

By way of illustrating this "fundamental values" approach and
its utility for understanding these essays, we can begin with Publius'
evident concern to provide for deliberation, a value upon which he
indisputably placed a high premium. In fact, the necessity of explain-
ing how the institutions of government in the Constitution are
designed to provide for adequate deliberation, how they will avoid
taking the factious or precipitous actions that have characterized past
republics, literally permeates these papers. In this regard, for instance,
in his discussion of the role of the Senate, he sets a pattern that he
is to follow when discussing the president and the courts; that is,
more exactly, he is mindful that the pressures for factious or precip-
itous measures can spring from the institutions of government, as
well as from the people. In essay 62, he remarks on "the propensity
of all single and numerous assemblies to yield to the impulse of
sudden and violent passions, and to be seduced by factious leaders
into intemperate and pernicious resolutions." ' 6 Here, he is writing in
the context of the Senate acting as a barrier to the infirmities to

5. In No. 39, Publius sets forth what he deems to be the main principles of republican
government. "It is essential to such a government," he writes, "that it be derived from the
great body of the society, not from an inconsiderable proportion, or favored class of it."
And, he continues, "It is sufficient for such a government that the persons administering it
be appointed, either directly or indirectly, by the people; and that they" serve "during pleasure
for a limited period, or during good behavior." Id No. 39 at 241 (emphasis in original). For
a full discussion of Publius' conception of republican government, see George W. Carey,
Republicanism and The Federalist, 19 Political Science Reviewer 87 (1989).

6. Federalist No. 62 at 379.
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which the House will be prone, institutionally speaking. He is reit-
erating, albeit in less dramatic language, the point he makes at the
outset of No. 48 about the need for the people to be very watchful
and suspicious of "an assembly . . .which is sufficiently numerous
to feel all the passions which actuate a multitude, yet not so numerous
as to be incapable of pursuing objects of its passions by means which
reason prescribes." 7

This function of the Senate is similar to, but significantly dif-
ferent from, that which he addresses in Federalist No. 63. Here his
concern is not the Senate acting to block factious or ill-conceived
measures which originate in the House, but to prevent the passage
of such measures that have the support of popular majorities. In
this connection, he writes:

[als the cool and deliberate sense of the community ought, in all
governments, and actually will, in all free governments, ultimately
prevail over the views of its rulers; so there are particular moments
in public affairs when the people, stimulated by some irregular
passion, or some illicit advantage, or misled by the artful misre-
presentations of interested men, may call for measures which they
themselves will afterwards be the most ready to lament and
condemn.

He sees the Senate as a "temperate and respectable body of citizens"
that can and should act in such circumstances "to check the mis-
guided career and to suspend the blow meditated by the people
against themselves, until reason, justice, and truth can regain their
authority over the public mind." 9

He employs this same distinction between institutional and pop-
ular factionalism when discussing the proper uses of the presidential
veto. In so doing, he draws other distinctions that are important for
understanding the system. Near the beginning of Federalist No. 71
he reaffirms his conviction that "[tihe republican principle demands
that the deliberate sense of the community" should prevail.' 0 But
again he points out that this "does not require an unqualified
complaisance to every sudden breeze of passion, or to every transient
impulse" that might overtake a popular majority." At this juncture,

7. Id No. 48 at 309.
8. Id No. 63 at 384.
9. Id.

10. Id No. 71 at 432.
11. Id.
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no doubt because he is discussing the role of the executive, his focus
of concern shifts from blocking factious ends or policies to that of
thwarting the use of factious or ill-suited means: "the people com-
monly intend the PUBLIC GOOD," but they do not "always reason
right about the means of promoting it."112 He views the use of a veto
in such circumstances as, once again, giving the people "time and
opportunity for more cool and sedate reflection."' 3 Though, in both
essays 71 and 73, Publius explains that the primary purpose of the
veto is to prevent tyranny by allowing the President to thwart efforts
of the legislature to encroach upon his constitutional domain, he
maintains in 73 that it will also serve as a protection for the people
against institutional factionalism - as a "salutary check upon the
legislative body, calculated to guard the community against the effects
of faction, precipitancy, or of any impulse unfriendly to the public
good, which may happen to influence a majority of that body.' 14

Finally, in Federalist No. 78 he contends that the courts will be
"bulwarks of a limited Constitution against legislative encroach-
ments."' 5 He maintains that the limitations on the legislature em-
bodied in the Constitution - "that it shall pass no bills of attainder,
no ex post facto laws, and the like" - "can be preserved in practice
no other way than through the medium of courts of justice.' ' 6 And
the courts, whose province it is to interpret both the ordinary laws
and the Constitution, should perform this function, no matter the
source of the infraction, whether it be the legislators acting on their
own initiative or responding to the will of the people. In language
reminiscent of that he used in the preceding essays, he writes of the
courts acting as barriers to any "momentary inclination" that may
"lay hold of a majority of their constituents" for measures "incom-
patible with the provisions in the existing Constitution.' ' 7

But the courts' role differs in significant respects from that of
either the Senate or President. Whereas, in the last analysis, the
Senate or President could only delay a measure so that it might be
reconsidered, the courts' action - barring a constitutional amend-

12. Id.
13. Id.
14. Id No. 73 at 443.
15. Id No. 78 at 469.
16. Id at 466.
17. Id at 469.
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ment - is final; the people, this is to say, are forced to go through
a complex and difficult amendment process which virtually ensures
extensive deliberation before they can get their way. At the same
time, however, he does not view the courts' power as discretionary
or as wide as that of the Senate or even the President: it applies
only to striking down laws "contrary to the manifest tenor of the
Constitution,"'" not necessarily to all factious or ill-conceived meas-
ures. Nevertheless, the courts are not exactly powerless against those
''occasional ill humors in the society" that may produce "unjust and
partial," but not unconstitutional, laws.' 9 They may, Publius points
out, confine the scope and severity of such laws. But the real deterrent
against such laws, in Publius' eyes, is the upright administration of
justice by the truly independent courts which, by itself, will compel
those with "iniquitous intention[s]" to think twice and "qualify their
attempts.' '20

Publius' concern with insuring adequate deliberation leads more
or less directly to his vision of republicanism, particularly to the
question of how he expected the proposed system to operate once
set in motion. He has, to begin with, associated republicanism with
the "cool and deliberate sense of the community," throughout,
clearly suggesting that the House of Representatives - the body
closest to the people - either acting on its own impulses or those
of popular majorities, will be the likely source of factious, ill-
conceived or even potentially tyrannical measures. 2' Certain concerns,

18. Id at 466.
19. Id at 470.
20. Id. It would appear that Publius' thinking on this score harkens back to thoughts on

the separation of powers. Unjust and partial laws will have to be tailored very carefully in
order to benefit or harm intended groups. For instance, if the legislators wanted to exempt
themselves, family, and friends from the provisions of a given law, it is difficult to see how
they could do so in terms that would not include vast numbers of individuals who are not
family or friends. Put otherwise, there is the problem of "targeting" groups for punishment
or reward with sufficient provision to insure that non-targeted groups will not fall under one
or more provisions of the law. The mere existence of an independent and upright judiciary
means that legislators have to anticipate this difficulty. And Publius holds that if they cannot
find a way or means to overcome it, they will abandon their plan.

21. It should be noted that there is a distinction implicit in The Federalist between tyranny
and rule by factious majorities. Tyranny, as defined in No. 51, is the concentration of all
powers which results in arbitrary and capricious rule, outside the realm of government by
laws. As such it is a more or less permanent condition or characteristic of a regime. A majority
faction, as defined in Federalist No. 10, is a majority bent upon some specific injustice. A
majority faction may infrequently get its way - Publius so much as tells us that this is a
distinct possibility - but the regime does not for that reason lose its republican character nor
does it render the regime tyrannical.
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the exploration of which reveal a good deal about his conception of
the political landscape, arise from his assumptions and discussion of
this problem in the later parts of The Federalist.

Perhaps the major concern in the literature dealing with theo-
retical foundations of the American system is whether the provision
for deliberation does not impinge upon the republican principle of
majority rule.22 Some students have questioned whether majorities,
factious or not, can prevail if they are opposed by the Senate or
President. In other words, the charge frequently leveled against
Publius is that in his concern to provide for deliberation, he has
seriously compromised, if not abandoned, the republican principle
of the sovereignty of the people.

Answers to this contention can be adduced from what Publius
writes at different places in his discussion of the constitutional
institutions and procedures. Moreover, the issue is dealt with, albeit
indirectly, from different perspectives. His discussion of the role of
the Senate vis a vis the House is revealing. One of the few times we
find Publius expressing some displeasure with the proposed Consti-
tution occurs in rather muted tones at the beginning of Federalist
No. 62 where he discusses the "equality of representation in the
Senate." ' 23 Underlying his discussion clearly seems to be a full un-
derstanding of what the republican principle form calls for by way
of representation when he contrasts "proportional" representation
(based on population) and "equal representation" (that which rec-
ognizes the equality of the constituent units of a confederacy). The
logic of his position suggests that the republican principle of repre-
sentation can be implemented only in a "national" system wherein
the people regard themselves "as one" to a degree that there are no
grounds to fear the results of proportional representation. On the
other hand, where the people regard themselves as belonging to so
many separate political entities, union among these entities requires
at least equal representation.

22. This concern, which takes many forms, has been raised by numerous political scientists
over the decades who contend that the institutional structures virtually prevent majority rule.
They look upon the system as providing for minority checks against the will of popular
majorities. Such is essentially the position taken by James McGregor Burns, Deadlock of
Democracy (New York: Prentice Hall, 1963); Robert A. Dahl, A Preface to Democratic Theory
7-51 (Chicago: U. of Chicago Press, 1956). This belief was originally set forth in its purest
form by James Allen Smith, The Spirit of American Government (New York: Macmillan,
1907).

23. Federalist No. 62 at 376.
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Having pointed this out, Publius once again stresses that the
nature of the proposed republic is "compound" wherein both the
national and federal principles find expression in the system of
representation.2 4 It seems clear, however, that he was not pleased
with the mix; he would have preferred otherwise. In this vein, he
writes of the compromise between the large and small states over
proportional and equal representation as the "lesser evil" without
which union would be impossible. But it is only when he reaches
Federalist No. 63, at the end of his treatment of the values of a
well-constituted second chamber, that he takes up the question of
whether this mixture will prove fatal to republicanism, that is,
whether it will serve to thwart legitimate and deliberate majorities. 2

1

Aside from stressing the obstacles that stand in the way of the
Senate ever transforming itself into an aristocratic tyranny, 26 he
reiterates his conviction that the branch with the people on its side

24. He uses the term "compound republic" in a slightly different sense in No. 51 to
describe the proposed system. Also, at the very end of Federalist No. 39, he points out that
the system is a "composition" of both the "federal" or confederal and "national" principles.
Throughout the papers he acknowledges the unique character of the system because it does
not fall within either of the known "models," "national" or "confederal." That is why his
statement that it is "superfluous to try" the principles of representation exemplified in the
Senate and the House "by the standard of theory" is the most candid we have to indicate
that what we today call "federalism" is not, as Publius might put it, the outgrowth of a well-
designed theoretical compromise, but rather the outgrowth of necessary political compromise.

25. In one sense, he provides the basis for an answer in No. 62 shortly after discussing
the need for compromise. Here he points out that equality of the large and small states which,
perforce, favors the less populous states "would be more rational if any interests common to
them and distinct from those of the other States would otherwise be exposed to peculiar
danger." Federalist No. 62 at 378. Since he did not perceive this to be the case, it would be
hard to argue that the Senate would be controlled by distinct minority interests bent upon
thwarting majorities. Put otherwise, on any given issue there is not reason to believe that the
Senators from small states would divide in a fashion any different than those from the large
states.

26. Throughout this brace of essays (52-83), Publius insists that the institutions under the
proposed Constitution would face insurmountable obstacles in any concerted effort to betray
the trust of the American people. He recognized the primary obstacle as the "genius of the
people of America." Speaking to the matter of the members of the House betraying their
trust, he writes:

I am unable to conceive that the people of America, in their present temper, or
under any circumstances which can speedily happen, will choose, and every second
year repeat the choice of, sixty-five or a hundred men who would be disposed to
form and pursue a scheme of tyranny or treachery.

Federalist No. 55 at 344. Nor, consonant with his teachings in Nos. 16, 28, 46 and elsewhere,
could he conceive of the state legislatures standing idly by while schemes of oppression were
formed and executed. Id.
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will ultimately prevail regardless of the constitutional prerogatives
possessed by the other branches. And, as was his wont, he uses
history - the experiences of England, Sparta, Rome, and Carthage
- to drive his position home. For instance, and perhaps most
revealing, he relates how the tribunes of Rome, "the representatives
of the people," were able to win out "in almost every contest with
the senate for life," and this despite the fact that "unanimity was
required in every act of the Tribunes, even after their number was
augmented to ten." ' 27 Such evidence, Publius regarded as "conclu-
sive" in showing that the Senate could not pose a permanent barrier
to majorities. As he puts this matter in the last sentence of Federalist
No. 63:

[a]gainst the force of the immediate representatives of the people
nothing will be able to maintain even the constitutional authority
of the Senate, but such a display of enlightened policy, and
attachment to the public good, as will divide with that branch of
the legislature the affections and support of the entire body of
the people themselves. 2

Thus, the effectiveness of the Senate in blocking majorities will
depend on the degree to which it enjoys the support of the people
as an institution of proven integrity.

In No. 58, although he is addressing the specific contention that
the Senate might block augmentations in the House that would give
the more populous states more power, Publius discusses in general
terms the probable outcome of a showdown between these two
chambers. In so doing, he once again manifests a sensitivity to extra-
constitutional factors, as distinct from the constitutional prerogatives,
that he believes will play a decisive role in the outcome. Despite the
relative constitutional equality of the two branches, he maintains that
"it cannot be doubted that the House, . . . when supported by the
more powerful States, and speaking the known and determined sense
of a majority of the people, will have no small advantage in a
question depending on the comparative firmness of the two houses." 2 9

However, this is not the only factor. "[T]he consciousness . . . of
being supported . . . by right, by reason, and by the Constitution"
also plays a critical role.3 0 To be sure, in this connection he maintains

27. Id No. 63 at 389.
28. Id at 390.
29. Id No. 58 at 358.
30. Id.
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that "the most complete and effectual weapon with which any
constitution can arm the immediate representatives of the people, for
obtaining a redress of every grievance, and for carrying into effect
every just and salutary measure" is the "power over the purse."'"
Yet, even the utility of this constitutional power depends on a
distinctly extra-constitutional factor that derives from the smaller size
of the Senate: "those who reflect that ... the smaller the number,
and the more permanent and conspicuous the station of men in
power, the stronger must be the interest which they will individually
feel in whatever concerns the government." 32

Publius' treatment of the powers of the President and courts
reveals this same view concerning the extra-constitutional power of
the most popular branch. In Federalist No. 73, he voices his opinion
that Presidents will be extremely reluctant to use their veto power:
"The superior weight and influence of the legislative body in a free
government and the hazard to the executive in a trial of strength
with that body afford a satisfactory security that the negative would
generally be employed with great caution." 33 "If," he asks rhetori-
cally (one of his favorite techniques), "a magistrate so powerful and
so well fortified as a British monarch would have scruples about"
using his veto power, "how much greater caution may be reasonably
expected in a President . . ., clothed for the short period of four
years with the executive authority of a government wholly and purely
republican?" '3 4 And, turning to the courts' power to annul unconsti-
tutional acts of the legislature in No. 78, he remarks that "it is easy
to see that it would require an uncommon portion of fortitude in
the judges to do their duty as faithful guardians of the Constitution,

31. Id at 359.
32. Id. This argument bears a cousinly relationship to the propositions that Publius

advances in No. 70 concerning the advantages of a single, over a plural, executive. "Multi-
plication of the executive," he contends, renders it far more difficult to fix responsibility: "It
is shifted from one to another with so much dexterity, and under such plausible appearances,
that the public opinion is left in suspense about the real author." Id No. 70 at 428. But unity
in the executive promotes the faithful exercise of power for two reasons:

first, the restraints of public opinion, which lose their efficacy, as well on account
of the division of the censure attendant on bad measures among a number as on
account of the uncertainty on whom it ought to fall; and, second, the opportunity
of discovering with facility and clearness the misconduct of the persons they trust.

Id at 429.
33. Id No. 73 at 444.
34. Id.
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where legislative invasions of it had been instigated by the major
voice of the community." 35 We may surmise, though Publius does
not exactly say as much, that the efficacy of the president and the
courts in staying the hands of popular majorities will, like that of
the Senate, depend on the degree to which they are able to gain the
confidence and respect of the people through their proven devotion
to the public good.

The foregoing discussion and observations must be placed in a
broader perspective to comprehend fully Publius' views on the char-
acter of republicanism under the forms and processes of the Consti-
tution. Throughout these essays, to be sure, he acknowledges the
potential dangers of legislatures - particularly the branch "closest"
to the people - in republican regimes. And, as we have pointed
out, he does stress how certain institutions and processes established
by the Constitution are designed to guard against these dangers. But
it would be a mistake to suppose, as many are wont to do, that he
regarded constitutional "checks" such as the presidential veto or a
second legislative chamber as the primary defenses against precipi-
tous, factious, and ill-conceived measures.

On the contrary, a more expansive view of Publius' teachings
reveal that the constitutional checks constitute a distinctly secondary
or "auxiliary" line of defense.3 6 In this regard, we need only recall
elements of his extended republic theory set forth in Federalist No.
10: the primary barriers to control by factious majorities are found
in the multiplicity and diversity of interests and in the election of
"fit characters." Given these primary lines of defense, only on rare
occasions is it likely that the House would, either on its own impulse
or in response to popular factious majorities, act precipitously.37 That
Publius envisioned restraints, controls, and conditions beyond con-

35. Id No. 78 at 470.
36. In Federalist No. 63, after noting the role the Senate should play in blocking measures

backed by factious majorities that might find their way through the House, Publius acknowl-
edges that the first line of defense against factious majorities is to be found in the conditions
of the extended republic. What he does maintain is that "this advantage ought not to be
considered as superseding the use of auxiliary precautions." Id at 385 (emphasis added).

37. So much follows logically from his statements towards the end of Federalist No. 51
concerning the likelihood of rule by factious majorities. The most famous of these declares
that "[i]n the extended republic of the United States, and among the great variety of interests,
parties, and sects which it embraces, a coalition of the majority of the whole society could
seldom take place on any other principles than those of justice and the general good.
Id at 325.
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stitutional checks as decisive in curbing factious or precipitous action
seems evident enough, if only because of their necessity. Otherwise,
the normal state of affairs would be one of continual institutional
stress, an endless series of showdowns between the House and Senate
or between the Congress and President, with the House of Repre-
sentatives, for reasons already apparent, probably prevailing in most
instances.

These essays reveal a good deal about the extra-constitutional
factors that he believes would operate to militate against factious or
precipitous rule. Although he has little to say directly in these essays
about the role of the diversity and multiplicity of interest in con-
trolling the effects of majority factions,38 he does amplify at length
upon the role of representation in providing for deliberative and
responsible government, as well as upon the sources of institutional
factionalism that must be controlled. In this undertaking, he also
endeavors to show why - to recur to his pronouncement in Federalist
No. 10 - "it may well happen that the public voice, pronounced
by the representatives of the people, will be more consonant to the
public good than if pronounced by the people themselves, convened
for the purpose." 3 9

Certain of his most noteworthy observations on these matters
center around the pivotal role of the House of Representatives in an
extended republic encompassing a wide variety of interests; obser-
vations that, once again, reflect the high premium he placed on the
process of deliberation. As he intimates in No. 53, only in the
"central councils" to which representatives bring their knowledge of
the diverse parts, can one begin to comprehend adequately the "great
theater of the United States." 4 Thus, given the crucial role of the
House, he is concerned that it constitute an adequate forum for

38. What he does say in Federalist No. 60, by way of contrasting the national councils
and the state legislatures and their ability to act impartially as a function of multiplicity and
diversity of interest, is most edifying and helps to fill out the line of argument advanced in
Nos. 10 and 51. For instance, he notes that most of the states cannot be expected to act
impartially between contending interests because either the commercial or agricultural interests
predominate. At the national level, however, he writes that there will be "a greater variety of
interests and in much more various proportions" than found at the state levels. Hence, he
concludes, the national legislature "will be much less apt [than the state legislatures] to espouse
either of them [commercial or agricultural interest] with a decided partiality." Id No. 60 at
369.

39. Id No. 10 at 82.
40. Id No. 53 at 333.
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deliberation that will advance the common good. His concern about
the proper size of a representative assembly, which arises initially in
Federalist No. 10,41 should be read in this context.4 2 In this respect,
we see from Federalist No. 55 that he regarded it as axiomatic that
a "very numerous" assembly would prove fatal to republicanism. As
he puts this: "In all very numerous assemblies, of whatever characters
composed, passion never fails to wrest the scepter from reason. Had
every Athenian citizen been a Socrates, every Athenian assembly
would still have been a mob."' 4 Conversely, in Federalist No. 58, he
warns of the tendency to oligarchic control in numerous assemblies,
that is, in assemblies whose numbers exceed what is needed for
"purposes of safety, of local information, and of diffusive sympathy
with the whole society."44

In these essays, Publius also amplifies on two other essential
ingredients of his concept of representation, the nature of "fit
characters" and their relationship to the people. He begins his most
intensive discussion of this matter in No. 57, where at the outset he
postulates that every "political constitution" should have a two-fold
"aim": to obtain rulers who possess the "most wisdom to discern"
and the "most virtue to pursue ... the common good" and "to
take the most effectual precautions for keeping them virtuous whilst
they continue to hold their public trust."' 45 After noting that the
Constitution places "[n]o qualification of wealth, of birth, of relig-
ious faith, or of civil profession" on those seeking election, he goes
on to declare that "in general" it must be presumed that those
elected "will be somewhat distinguished . . . by those qualities which
entitle them to it, and which promise a sincere and scrupulous regard
to the nature of their engagements." While this is a different vision

41. As early as No. 6, Publius evidences his concern about the character of popular
assemblies. "Are not popular assemblies," he asks rhetorically, "frequently subject to the
impulses of rage, resentment, jealousy, avarice, and of other irregular and violent propensities?"

Id No. 6 at 56. Here he also notes the tendency in such assemblies to oligarchic control,
namely, "determinations ... governed by a few individuals." Id. This is a tendency that
concerns him particularly towards the end of Federalist No. 58.

42. This is not to deny that Publius felt compelled to answer one of the more effective
Antifederalists charges to the effect that the House of Representatives would be too small to
represent the variety of interests in the proposed union. His most effective response to this is

found in Nos. 35 and 36.
43. Federalist No. 55 at 342.
44. Id No. 58 at 360 (emphasis in original).
45. Id No. 57 at 350.
46. Id at 351.
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of the character of representatives than that presented in Federalist
No. 10, he conveys the notion in this context that the quality of
representation will in no way be lowered or compromised by the
provisions of the proposed Constitution. He is clearly intimating, to
put this another way, that the proposed system will allow the people
the utmost latitude - that it will even facilitate a truly free choice 47

- in selecting representatives; in fact, the quality of representation
will depend almost entirely upon the "electors of the federal repre-
sentatives" - that is, consistent with his definition of republicanism
in Federalist No. 39, it will depend upon "the great body of the
people of the United States."' 8

On Publius' showing, the representatives' fidelity to the public
trust is secured through both constitutional and extra- constitutional
means. At one level, he points out, the representatives are likely to
have a sense of gratitude towards their constituents for having elected
them to a position of honor, and, for selfish reasons, he believes,
they are likely to attach themselves to the government "which favors
[their] pretensions and gives [them] a share in its honors and dis-
tinctions. '49 But, on this score, the constitutional checks are, he
holds, decisive. He contends that "frequent elections" will provide
the incentive to a "faithful discharge of their trust" and that the
"reflexive principle"50 - that the representatives "can make no law
which will not have its full operation on themselves and their friends"
- will insure against the passage of "oppressive measures.'",

Publius' conception of republican government under the forms
of the Constitution emerges from his discussion of the House of

47. Later in this essay, he also amplifies on the nature of the "vicious arts by which
elections are too often carried" that he only mentions in Federalist No. 10. In so doing, he
again makes the case that in the more populous districts, such as those envisioned under the
proposed system, there will be more "fit" individuals to choose from than in less populous
districts. He concludes from this that "the choice [of the voter] would be less likely [in the
larger district] to be diverted from him by the intrigues of the ambitious or the bribes of the
rich." Id at 354.

48. Id at 351.
49. Id at 352.
50. The "reflexive" principle is inherent to the separation of powers. If the legislative

power were joined with either the executive or judicial powers, the legislators could pass
oppressive laws and then exempt themselves, their family, and friends from the laws. So long
as the executive and judicial powers remain separate or independent from the legislative, the
reflexive principle will operate as a constraint on the legislature. What is more, as we have
indicated in the discussion of the courts above, the indeliendence of the executive and judicial
branches severely hampers the legislature's ability to pass partial and unjust laws.

51. Federalist No. 57 at 352.
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Representatives and the Senate. He does not envision a plebiscitary
system, one in which the chief function of the representatives is to
translate the preference of majorities into law. Instead, the primary
object of election is to elevate "fit characters" into the "central
councils." As members of these councils, one of their primary
responsibilities is to acquaint themselves with the circumstances and
conditions in various parts of the republic that relate to their legis-
lative duties . 2 As Publius would have it, they are likewise bound,
after assimilating this information, to deliberate about the matters
before them, always with an eye to promoting common good. In
sum, under the system Publius outlines, the representatives would
enjoy a wide degree of discretion, free from popular pressures, to
deliberate with (to borrow a phrase from Federalist No. 10) "the
permanent and aggregate interests of the community" in mind."

Essays 52 through 83 stress other notable values that are related
to his basic concern for curbing the excesses to which republican
governments are prone. Perhaps foremost among these would be
uniformity, predictability, and equality in the application and oper-
ation of the laws; that is, the values associated with what is commonly
termed the "rule of law." Underlying these values, of course, are
others such as the permanence and stability of government that are
requisite for the certainty or predictability in the operations and
behavior of government.

Publius' concern in this regard is wide-ranging. For instance, at
a very early point in this brace of essays, shortly after the outset of
No. 53, he sets forth in succinct terms the notion of constitutionalism
which, he believes, ought to ease the anxieties of those who fear
arbitrary and capricious government. At this juncture, he remarks
upon "[t]he important distinction so well understood in America
between a Constitution established by the people and unalterable by
the government, and a law established by the government and alter-
able by the government .... ,,14 He develops this concept more fully
in No. 78 when setting forth the role of the courts in upholding the
"manifest tenor" of the Constitution against legislative encroach-
ments.55 The thrust of his position is simply that the government is

52. See id No. 53 at 333-335.
53. Id No. 10 at 78.
54. Id No. 53 at 331.
55. Id No. 78 at 466.
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bound by the known and fixed rules of the Constitution; rules which
have been established by constituent or "founding" majorities and
are binding until the people, in their constituent capacity, change
them.1

6

At another level, towards the end of Federalist No. 62, Publius
is outspoken in his contempt for "mutable policy." "Every nation
... whose affairs betray a want of wisdom and stability," he writes,
"may calculate on every loss which can be sustained from the more
systematic policy of its wiser neighbors." 57 "The internal effects of
a -mutable policy," he contends, are even "more calamitous."5
Liberty, in the sense of being able to do that which the law does
not prohibit, is sacrificed because "no man, who knows what the
law is today, can guess what it will be tomorrow." 9 Constantly
changing laws, he continues, not only accord an advantage "to the
sagacious, the enterprising, and the moneyed few over the industrious
and uninformed mass of the people," they also discourage those
"useful undertaking[s], the success and profit of which may depend
on a continuance of existing arrangements. "60

Stability, permanence, and continuity are also central to Publius'
discussion of the executive. In his discussion of the components of
a "vigorous" or energetic executive - No. 70 through No. 77 - he
links these values to other attributes of good government. For in-
stance, his famous argument on behalf of unlimited Presidential re-
eligibility in Federalist No. 72 is, in large part, rooted in providing
the people with the opportunity "to secure to the government the
advantage of permanency in a wise system of administration." ' 6'
Exclusion would, he points out, deprive "the community of the
advantage of ... experience ... the parent of wisdom;" 62 it would,

56. Id at 467.
57. Id No. 62 at 381. In this connection it should be remarked that the lack of stability

in the House is, along with the need for secrecy and dispatch, one of the reasons why Publius
seemingly favors the exclusion of the House from the treaty making process. In No. 64 he
writes, "a popular assembly composed of members constantly coming and going in quick
succession" would be ill-suited to participate in a function which frequently requires a good
deal of "time to become perfectly acquainted with our national concerns." Id No. 64 at 391-
392.

58. Id No. 62 at 381.
59. Id.
60. Id.
61. Id No. 72 at 436.
62. Id at 438.
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moreover, "operate as a constitutional interdiction of stability in the
administration. By necessitating a change of men, in the first office
in the nation, it would necessitate a mutability of measures. ' 63 His
vigorous argument for "unity" in the executive in No. 70 is also
grounded, in large measure, on his desire for stability and continuity.
The consequences of vesting the executive power in a plurality of
hands, he maintains, could conceivably be a division of "the com-
munity into the most violent and irreconcilable factions, adhering
differently to the different individuals who composed the magis-
tracy." 64 But he is quite certain that such a plurality would undermine
accountability and responsibility, thereby eroding the very founda-
tions of republican government, as well as the rule of law.

As Publius outlines the system in these essays, the judiciary is
to play a key role in securing the rule of law that goes well beyond
its power to void legislation contrary to the "manifest tenor" of the
Constitution. 6

1 While Publius argues that the exercise of this power
necessitates the life tenure of judges in order to protect them from
control by the other branches, he also remarks that such a tenure
might serve to attract morally upstanding individuals to the bench
who also have a "competent knowledge" of legal precedents. 66 And
this assumes significance because, as he puts it, "[t]o avoid an
arbitrary discretion in the courts" - which would make a mockery
of the rule of law - "it is indispensable that they should be bound
down by strict rules and precedents which serve to define and point
out their duty in every particular case that comes before them .... ",67

Finally, essays 52 through 83, though they go a long way toward
providing us with a picture of how the system was designed to
operate in practice, are scarcely definitive. In fact, one of their
"teachings" - set forth at the outset of Federalist No. 77 which
holds that the consent of the Senate is "necessary to displace as well
as to appoint" officers of the government6" - was specifically

63. Id at 439 (emphasis in original).
64. Id No. 70 at 426.
65. Here it should be noted that if we place the power of judicial review in the context

of Publius' entire teachings, we come to realize that the courts would seldom find occasion
to invalidate an act of Congress. That is, it is difficult to see how measures which contravene
the "manifest tenor" of the Constitution or which are irreconcilably at variance with it would
ever make their way through the deliberative processes he outlines.

66. Federalist No. 78 at 471-472.
67. Id at 471.
68. Id No. 77 at 459.
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repudiated by the first Congress which had to deal with the issue of
presidential removal powers. 69 More importantly, these papers high-
light, but do not fully answer, certain critical questions that are
somewhat peculiar to the system constructed by the Framers. For
one, Publius never satisfactorily counters the charges made by "Bru-
tus," certainly one of the more intelligent Antifederalists, that far
from being republican the system is really oligarchic or aristocratic
because the Supreme Court, by virtue of having the last say about
the meaning and "spirit" of the Constitution, will necessarily pre-
vail. 70 For another, he scarcely touches upon the question of state-
national relations, save in his discussion of the judiciary. Recognizing
the difficulties associated with "the establishment of a constitution
founded upon the total or partial incorporation of a number of
distinct sovereignties," he adopts a pragmatic stance: 'Tis time
only," he writes at the outset of No. 82, "that can mature and
perfect so compound a system, can liquidate the meaning of all the
parts, and can adjust them to each other in a harmonious and
consistent WHOLE." 71

Whatever shortcomings we may find in these essays, however,
are minuscule when compared with their contribution to our under-
standing of how the Founding Fathers fused into our Constitution
those principles and values that would simultaneously provide for
popular government with ordered liberty and the rule of law. With
these essays we come to see the magnitude of their accomplishment
that endures to this day without parallel.

69. For an excellent discussion of positions taken during the initial debates over the
President's power of removal, see Edward S. Corwin, The President: Office and Powers 100-
110 (New York: New York U. Press, 5th ed, 1984).

70. In fairness to Publius, he probably did not believe that the courts would ever dare
challenge legislative prerogatives in the manner modern courts have done. His answer in
Federalist No. 81 to the charge that the courts would have the authority to render decisions
based on the "spirit of the Constitution" would indicate as much. At least he thought the
prospects of impeachment would serve as a deterrent against judicial usurpation of legislative
authority.

71. Id No. 82 at 591.
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