
THE HOUSTON COURT OF APPEALS, 1ST DISTRICT,
ADOPTS THE FEDERAL "RULE OF REASON" FOR
VERTICAL NONPRICE RESTRAINTS: Red Wing Shoe Co. v.
Shearer's, Inc., 769 S.W.2d 339 (Tex. App. - Houston [lst Dist.]
1989, no writ).

Red Wing Shoe Company, a manufacturer of shoes and boots,
sold its products to several distributors throughout Texas, including
Shearer's, Inc.' In the early 1970's, Red Wing began opening official
Red Wing shoe stores across Texas.2 To promote its marketing
strategy, Red Wing established a policy of limiting the sale of its
products to specific stores within a geographic area.3 As a result,
many Shearer's stores located near official Red Wing stores were
not authorized to sell Red Wing products.4 Shearer's then began
transferring Red Wing products from its authorized stores into
unauthorized locations in violation of the manufacturer's policy.'

In 1986, Red Wing notified Shearer's that it would discontinue
business with the distributor if this practice was not stopped. 6

Shearer's persisted and in September, 1987, Red Wing severed its
business relationship with the distributor. 7

Shearer's filed suit to prevent Red Wing from refusing to sell
shoes to it as a distributor.' The trial court held that Red Wing's
actions violated the Texas Free Enterprise and Antitrust Act of 1983
and granted a permanent injunction in favor of Shearer's. 9 On
appeal, the Houston Court of Appeals, First District, reversed the
lower court's decision and dissolved the injunction. 0 The court held
that the Texas Free Enterprise and Antitrust Act of 1983 adopted

1. Red Wing Shoe Co. v. Shearer's, Inc., 769 S.W.2d 339, 340 (Tex. App. - Houston
[lIst Dist.] 1989, no writ).

2. Id. at 341.
3. Id.
4. Id.
5. Id.
6. Id.
7. Id.
8. Id.
9. Id.

10. Id. at 345.
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the federal "rule of reason" analysis for vertical nonprice restraints."

I. PRE-1983 TREATMENT OF VERTICAL NONPRICE RESTRAINTS

Combinations in restraint of trade are classified as either hori-
zontal or vertical.' 2 A horizontal restraint consists of an arrangement
among competitors, at the same level of distribution, which hinders
free competition." These agreements are generally illegal per se.14

Vertical restraints occur where a firm imposes restrictions on another
business which is below it on the chain of distribution. 5 The treat-
ment of vertical nonprice restraints differed dramatically between
federal and Texas courts prior to the revision of Texas anti-trust
laws in 1983.16

A. Texas Treatment of Vertical Nonprice Restraints

Prior to 1983, the Texas antitrust statutes consisted of a laundry
list of specified prohibitions. 7 Section 15.04(a) of the old statute
stated that "[e]very monopoly, trust, and conspiracy in restraint of
trade, as defined in Sections 15.01, 15.02, and 15.03 of this code,
respectively, is illegal and prohibited." 8

Early in the history of Texas antitrust law, Texas courts strictly
adhered to these specific prohibitions. 9 Consequently, former section

11. Id. at 344. The court also held that Red Wing did not violate the 1983 Act by
unilaterally severing its business relationship with Shearer's. Id. at 344-45. The court noted
that Red Wing did not act in concert with any manufacturer and was, therefore, free to
terminate sales to whomever it pleased. Id.

12. See, e.g., Muenster Butane, Inc. v. Stewart Co., 651 F.2d 292, 295 (5th Cir. 1981);
H & B Equip. Co. v. International Harvester, 577 F.2d 239, 245 (5th Cir. 1978).

13. See, e.g., Catalano, Inc. v. Target, Inc., 446 U.S. 643, 647 (1980); National Soc'y
of Professional Eng'rs v. United States, 435 U.S. 679, 692-93 (1978).

14. See id.
15. See, e.g., 651 F.2d at 295; 577 F.2d at 245.
16. Compare Continental T.V., Inc. v. G.T.E. Sylvania, Inc., 433 U.S. 36 (1977)

(adopting the "rule of reason" to determine the legality of vertical nonprice restraints) with
Climatic Air Distrib. v. Climatic Air Sales, 162 Tex. 237, 345 S.W.2d 702 (1961) (holding
vertical distribution restrictions to be illegal per se).

17. See TEX. Bus. & COM. CODE ANN. §§ 15.01-.040 (Vernon 1968), amended by Texas
Free Enterprise & Antitrust Act of 1983, ch. 519, §§ 1-4, 1983 Tex. Gen. Laws 3010, 3010-
40.

18. Id. § 15.04(a).
19. See Anheuser-Busch Brewing Ass'n v. Houck, 88 Tex. 184, 190, 30 S.W. 869, 870

(1895) (holding that any combination which restrains trade, such as a monopoly or trust, is
illegal per se).
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15.03(a)(1) was interpreted to make any exclusive sales territory
agreements between a manufacturer and a distributor illegal per se. 20

That particular provision stated that "[i]t is a conspiracy in restraint
of trade for two or more persons engaged in buying or selling
tangible personal property to agree not to buy or sell to another
person tangible personal property." ' 2' The Texas Supreme Court held
that this language, in effect, created a conclusive presumption that
any nonprice sales restriction between a manufacturer and a distrib-
utor was illegal without regard to the reasonableness of the agreement
or its ultimate effect upon competition. 22 "The act denounces com-
binations in restraint of trade, and makes no distinctions between
restrictions which are reasonable and those which are unreasona-
ble." ,

23

Grand Prize Distributing Co. of San Antonio v. Gulf Brewing
Co. 24 was a typical case involving a vertical nonprice restraint. In
that case, a beer manufacturer granted exclusive distribution rights
for the San Antonio area to the plaintiff. 25 This arrangement con-
sisted of an agreement by the defendant not to sell its products to
another distributor in the area while the plaintiff agreed not to sell
the manufacturer's beer outside its designated territory. 26 Since the
contract in question called for the parties to refuse to sell to certain
other parties, 27 such a contract would conflict with sections 15.03
and 15.04 of the Texas antitrust statutes. 2 The court followed prior
case law and held that such exclusive sales territory arrangements
were unenforceable. 29

Climatic Air Distributors of South Texas v. Climatic Air Sales,
Inc.30 was another case that found an agreement to be illegal per
se. 31 The case consisted of a suit filed by a manufacturer of auto-

20. See id. at 190, 30 S.W. at 870.
21. TEX. Bus. & COM. CODE ANN. § 15.03(a)(1) (Vernon 1968) (amended 1983).
22. 88 Tex. at 190, 30 S.W. at 870.
23. Id.
24. 267 S.W.2d 906 (Tex. Civ. App. - San Antonio 1954, writ ref'd).
25. See id. at 906.
26. See id.
27. See id.
28. See TEX. Bus. & CoM. CODE ANN. §§ 15.03-.04 (Vernon 1987).
29. 267 S.W.2d at 908 (citing American Brewing Ass'n v. Woods, 215 S.W. 448 (Tex.

Comm'n App. 1919, judgm't adopted), and Anheuser-Busch Brewing Ass'n v. Houch, 88
Tex. 184, 30 S.W. 869 (1895)).

30. 162 Tex. 237, 345 S.W.2d 702 (1961).
31. See id. at 242, 345 S.W.2d at 705.
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mobile air conditioners on a debt owed by the distributor.12 The
defendant contended that the underlying contract was void since it
contained an exclusive sales territory agreement. 3 The court again
declined to consider the reasonableness of the agreement and its
ultimate effects on competition.3 4 Since it was in direct contravention
to the language of the statute, the contract was declared void, and
the court refused to enforce the obligation. 35

Despite the courts' pronouncements that exclusive sales territory
arrangements were considered illegal per se, firms continued to
engage in these agreements in order to promote specific marketing
goals.16 In defense of their position, manufacturers had argued that
not all vertical nonprice restraints acted as restrictions on free
competition. 37 Still, the courts have expressly refused to consider,
on an ad hoc basis, the effects on competition of each agreement
when evaluating the legality of vertical nonprice restraints." If a
contract between a manufacturer and distributor included any agree-
ment which restricted the rights of either party to buy or sell tangible
personal property, the agreement was found illegal per se under
sections 15.03 and 15.04 and unenforceable in law or equity. 39 Thus,
Texas case law was firmly established with respect to vertical non-
price restraints prior to the revision of Texas antitrust laws through
the passage of the Texas Free Enterprise and Antitrust Act of 1983. 40

B. Federal Treatment of Vertical Nonprice Restraints

Federal antitrust statutes have remained largely unchanged since
their inception late in the nineteenth century.4 1 Early in the inter-
pretation of these laws, the United States Supreme Court stated that

32. See id. at 238, 345 S.W.2d at 702.
33. See id., 345 S.W.2d at 702.
34. See id. at 243, 345 S.W.2d at 705-06.
35. Id. at 240-42, 345 S.W.2d at 703-04.
36. See, e.g., Llewellyn v. Borin, 569 S.W.2d 946, 948 (Tex. Civ. App. - Texarkana

1978, no writ); Pram Laboratories, Inc. v. Pram Laboratories - South, Inc., 445 S.W.2d
533, 535 n.1 (Tex. Civ. App. - Dallas 1969, no writ).

37. See 445 S.W.2d at 536.
38. See id. at 536-38.
39. See 569 S.W.2d at 950; 445 S.W.2d at 536.
40. Texas Free Enterprise & Antitrust Act of 1983, ch. 519, §§ 1-4, 1983 Tex. Gen.

Laws 3010, 3010-40 (codified at TEX. Bus. & COM. CODE ANN. §§ 15.01-.26 (Vernon 1987)).
41. See Sherman Act, ch. 647, §§ 1-8, 26 Stat. 209, 209-10 (1890) (current version at 15

U.S.C. §§ 1-7 (1988)).

[Vol. 21:787
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for a contract or conspiracy, in restraint of trade, to be considered
a violation of federal antitrust law, an unreasonable restriction on
free trade must exist. 2 In Board of Trade of Chicago v. United
States,43 the Court reversed a finding of illegal restraint and stated
that "[tihe true test of legality is whether the restraint imposed is
such as merely regulates and perhaps thereby promotes competition
or whether it is such as may suppress or even destroy competition.""'

As a result, federal courts looked to the reasonableness of restrictive
agreements among manufacturers and distributors when analyzing
the legality of vertical nonprice restraints 5.4

Later, the Court reiterated in Northern Pacific Railway Co. v.
United States46 that, although the language of section 1 of the
Sherman Act is all encompassing, only those restraints which are
unreasonable will be considered illegal.47 The Court recognized,
however, that certain practices could still be considered per se
unreasonable because of their restrictive effect on competition.4 1

Relying on this reasoning, the Court held exclusive sales territory
agreements to be a per se violation of federal antitrust law in United
States v. Arnold, Schwinn & Co.49 The arrangement struck down
involved a three-tiered distribution system10 The manufacturer sold
to distributors who agreed to restrict their sales to specific franchised
retailers within a geographic location.5' In identifying this arrange-
ment as a per se violation, the Court stated that "[ulnder the
Sherman Act, it is unreasonable without more for a manufacturer
to seek to restrict and confine areas or persons with whom an article
may be traded after the manufacturer has parted with dominion
over it. ' ' 52

42. See Board of Trade of Chicago v. United States, 246 U.S. 231, 238 (1918).
43. 246 U.S. 231 (1918).
44. Id. at 238.
45. See, e.g., Lawlor v. National Screen Serv. Corp., 238 F.2d 59, 66 (3rd Cir. 1956).
46. 356 U.S. 1 (1958).
47. 356 U.S. at 5. Section 1 of the Sherman Antitrust Act reads, in part, "[e]very

contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with foreign nations, is declared to be illegal." 15
U.S.C. § 1 (1988).

48. 356 U.S. at 5. The court stated that actions which are considered per se unreasonable
include price fixing, division of markets, group boycotts, and tying arrangements. Id.

49. 388 U.S. 365 (1967).
50. See id. at 368-71.
51. See id. at 370-71.
52. Id. at 379.
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After Schwinn, the federal courts' treatment of vertical nonprice
restraints seemed to be in line with that of Texas courts.53 However,
the reasoning supporting the federal decisions holding these restric-
tions illegal per se was markedly dissimilar from the rationale behind
the Texas decisions. While the Texas courts supported their holdings
by relying on the language of the Texas Free Enterprise and Antitrust
Act and the specific prohibitions of sections 15.03 and 15.04 , 4 the
federal courts looked to the reasonableness of the restrictive agree-
ments between manufacturers and distributors in determining that
such arrangements were unreasonable per se.55

This situation changed with the United States Supreme Court's
holding in Continental T.V., Inc. v. G.T.E. Sylvania, Inc.56 A
manufacturer placed a similar restriction on distributors by only
allowing retailers to sell the manufacturer's products from specified
locations.17 The Court overruled the application of the per se un-
reasonableness rule promulgated in Arnold, Schwinn & Co. and
adopted the application of the "rule of reason" analysis for vertical
nonprice restraints.5 8

The "rule of reason," as set out by the Court, involves an
examination of the surrounding facts and circumstances of each case
on an ad hoc basis to determine the reasonableness of the restrictive
agreement.5 9 The Court noted that when analyzing a vertical nonprice
restraint, the overall effect upon competition may not always be
destructive. 60 To determine the reasonableness of such restrictions,
the effects upon both interbrand and intrabrand competition in the
marketplace must be considered. 6'

53. Compare Hensley Equip. Co. v. Esco Corp., 383 F.2d 252, 263 (5th Cir. 1967)
(stating that Schwinn holds a manufacturer's sales restrictions placed upon a dealer to be a
per se violation of the Sherman Act) with Pram Laboratories, Inc. v. Pram Laboratories -
South, Inc., 445 S.W.2d 533, 536 (Tex. Civ. App. - Dallas 1969, no writ) (holding an
exclusive sales territory agreement to be illegal per se under Climatic Air Distributors).

54. See, e.g., Sherrard v. After Hours, Inc., 464 S.W.2d 87, 89 (Tex. 1971); Grand
Prize Distrib. Co. v. Gulf Brewing Co., 267 S.W.2d 906, 908 (Tex. Civ. App. - San Antonio
1954, writ ref'd).

55. See United States v. Arnold, Schwinn & Co., 388 U.S. 365, 381-82 (1967).
56. 443 U.S. 36 (1977).
57. See id. at 38.
58. See id. at 58.
59. See id. at 49.
60. Id. at 54-55.
61. Id. at 54. Interbrand competition occurs between different manufacturers in selling

their products to the public. See id. Intrabrand competition occurs among different retailers
in their efforts to sell the same manufacturer's products. See id.

[Vol. 21:787
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In G.T.E., the Court recognized that vertical restraints, such as
exclusive sales territory agreements, reduce intrabrand competition
because not all retailers can engage in selling a manufacturer's
product. 62 However, such arrangements can promote interbrand com-
petition by increasing the efficiency of a manufacturer in his distri-
bution of products to the general public. 63 The Court stated that the
"rule of reason" requires an analysis of both these factors to
determine the legality of vertical nonprice restraints. 4 If a court
were to find that the benefits to interbrand competition outweighed
the reduction in intrabrand competition, then the restrictive agree-
ment would be reasonable and, therefore, not a violation of federal
anti-trust law. 65 Since G.T.E., application of the "rule of reason"
when analyzing vertical nonprice restraints has become well-settled
law in federal courts. 66

II. THE TExAs FREE ENTERPRISE AND ANTITRUST ACT OF 1983

Texas antitrust laws were revised with the passage of the Texas
Free Enterprise and Antitrust Act of 1983.6 As stated in section
15.04, the purpose and construction of the act is to

maintain and promote economic competition in trade and com-
merce occurring wholly or partly within the State of Texas and
to provide the benefits of that competition to consumers in the
state. The provisions of this Act shall be construed to accomplish
this purpose and shall be construed in harmony with federal
judicial interpretations of comparable federal antitrust statutes to
the extent consistent with this purpose. 6

62. Id. The court noted that the retailer's ability to exploit the reduced intrabrand
competition in the market may be limited by such factors as the consumer's ability to reach
the exclusive dealer and the public's ability to purchase similar products of other manufac-
turers. Id. These factors must be evaluated when determining the overall effect of the
restriction upon intrabrand competition. See id.

63. Id. The court listed several means which economists have identified as ways in which
vertical restraints increase interbrand competition in the market. See id. at 55. These include
incentives for new manufacturers to enter the market and motivation for old manufacturers
to inject new products into commerce. Id. Consideration of these factors is essential when
analyzing the effects of the restraint upon interbrand competition. See id.

64. Id. at 58-59.
65. Id.
66. See, e.g., Business Elec. Corp. v. Sharp Elec. Corp., 485 U.S. 717, 724 (1988);

Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 759 n. 6 (1984); Muenster Butane,
Inc. v. Stewart Co., 651 F.2d 292, 295 (5th Cir. 1981).

67. See Texas Free Enterprise & Antitrust Act of 1983, ch. 519, §§ 1-4, 1983 Tex. Gen.
Laws 3010, 3010-40.

68. TEX. Bus. & COM. CODE ANN. § 15.04 (Vernon 1987).
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The revision of section 15.04 was accompanied by changes to section
15.05 which tracked the language of comparable federal statutes. 69

With this new legislation in effect, the question arose whether section
15.04 mandated the adoption of federal precedents such as the "rule
of reason" analysis for vertical nonprice restraints.

Although this question has not yet been addressed by the Texas
Supreme Court, federal district courts sitting in Texas have expressed
the opinion that section 15.04 and the relevant changes in section
15.05 require the application of the "rule of reason" to cases brought
under the 1983 Act. 70 In addition to these opinions, the San Antonio
Court of Appeals has stated that it considers the uniformity clause
found in section 15.04 to be mandatory without deciding the question
of whether the 1983 Act required abandonment of the rule that
vertical nonprice restraints were illegal per se. 71

Ill. RED WING SHoE Co. v. SHEARER'S, INC.

Red Wing, a manufacturer of shoes and boots, entered into an
exclusive sales territory arrangement with its distributors, including
Shearer's. 72 After Shearer's disregarded this plan, Red Wing refused
to sell to the distributor.7 1 Shearer's subsequently filed suit under
the Texas Free Enterprise and Antitrust Act of 1983 and obtained
a permanent injunction against Red Wing. 74 The Houston Court of
Appeals, First District, dissolved the permanent injunction granted
by the trial court. 75 The court held that the 1983 Act required

69. See TEX. Bus. & COM. CODE ANN. § 15.05 (Vernon 1988). The 1983 Act replaced
the old "laundry list" of prohibitions with the language found in §§ I and 2 of the Sherman
Act. Compare TEx. Bus. & COM. CODE ANN. § 15.05(a)-(b) with 15 U.S.C. §§ 1-2 (1988).

70. See Nafrawi v. Hendrick Medical Center, 676 F. Supp. 770, 774 (N.D. Tex. 1987);
Henderson Broadcasting Corp. v. Houston Sports Ass'n, 647 F. Supp. 292, 298 (S.D. Tex.
1986). Although neither case involved an exclusive sales territory agreement, both courts
expressed the opinion that the 1983 Act requires abandonment of per se vertical violations
due to the language of § 15.04 coupled with the fact that the relevant sections of the 1983
Act mirror §§ 1 and 2 of the Sherman Act. 676 F. Supp. at 774; 647 F. Supp. at 298.

71. See State v. Coca Cola Bottling Co., 697 S.W.2d 677, 680 (Tex. App. - San Antonio
1985, writ ref'd n.r.e.).

72. Red Wing Shoe Co. v. Shearer's, Inc., 769 S.W.2d 339, 341 (Tex. App. - Houston
[lst Dist.] 1989, no writ).

73. Id. at 341.
74. Id.
75. Id.

[Vol. 21:787
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adoption of the federal "rule of reason" to determine the legality
of vertical nonprice restraints.7 6

The court examined the express language of the statute, the
legislative history, and the opinions of other courts and legal scho-
lars." The court accepted the theory set out in Henderson Broad-
casting Corp. v. Houston Sports Association, Inc.78 that the legislature
expressly intended adoption of federal precedents and the abandon-
ment of per se vertical violations through the passage of sections
15.04 and 15.05. 79 Consequently, the court ruled that the prior Texas
case law which was relied upon by Shearer's was no longer valid.80

Rather, the controlling authority was found in interpretations by the
federal courts of the corresponding sections of the Sherman Act.8"
The court noted that because federal law was well settled in relation
to vertical nonprice restraints, application of the "rule of reason"
was mandatory. 82 Therefore, the court rejected prior case law which
made exclusive sales territory agreements illegal per se.83

Red Wing presented the first opportunity for a Texas appellate
court to examine the effects of the 1983 Act upon vertical nonprice
restraints. The court interpreted the act as a manifestation of the
legislature's intent to adopt the federal "rule of reason" analysis. 84

This position has been supported by most commentators who have
written on the 1983 Act. 85 In his article entitled Vertical Distribution
Restraints and the Texas Antitrust Laws, Professor Weston specifi-
cally concluded that the "rule of reason" was incorporated into the
new statute to apply to vertical nonprice restraints.86 Other support
for this interpretation is found in an extensive examination of the

76. Id. at 344.
77. See id. at 342-44.
78. 647 F. Supp. 292 (S.D. Tex. 1986).
79. 769 S.W.2d at 344 (citing with approval Henderson Broadcasting Corp. v. Houston

Sports Ass'n, 647 F. Supp. 292, 298 (S.D. Tex. 1986)).
80. 769 S.W.2d at 342-44.
81. Id.
82. Id. at 343-44 (citing Continental T.V., Inc. v. G.T.E. Sylvania, Inc., 433 U.S. 36

(1977)).
83. Id. Although adopting the "rule of reason," the court did not consider its application

since both parties stipulated that its adoption would preclude a judgment in favor of Shearer's.
Id.

84. Id.
85. See, e.g., Weston, Vertical Distribution Restraints and the Texas Antitrust Laws, 37

Sw. L.J. 601 (1983).
86. Id. at 634.

1990]
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1983 Act in the Houston Law Review.17 The author contended that
passage of the new statute overruled prior Texas case law that held
vertical distribution restraints illegal per se.88

As the writers have noted, the 1983 Act was passed with the
intention of bringing an archaic law, which had not been substan-
tially changed since 1889, into line with modern anti-trust laws. 9 In
particular, the gap between federal and state laws was sought to be
narrowed, if not eliminated, as is evidenced by the expressed purpose
and construction of the Act.90 The existence of antitrust laws which
did not conform with corresponding federal laws led to confusion
among manufacturers across the country who wished to distribute
their products in Texas because they were uncertain as to what they
could and could not do. 91 The difference between federal and state
law was very evident in the area of vertical distribution restraints. 92

Examination of the legislative history led directly to the conclusion
that the Act would adopt the "rule of reason" in this area. 93

The real question before the court in Red Wing was which
authority should be controlling with respect to vertical nonprice
restraints. The court ascertained that the legislature intended Texas
courts to apply federal precedents and the "rule of reason" to this
area of antitrust law. 94 However, the holding in Red Wing is limited

87. See Comment, The Texas Free Enterprise and Antitrust Act - Analysis and Impli-
cations, 22 Hous. L. REV. 1181 (1985).

88. Id. at 1196.
89. See, e.g., Weston, supra note 85, at 604; Comment, supra note 87, at 1183; Note,

The Texas Free Enterprise and Antitrust Act of 1983: A Step into the Present, 36 BAYLOR

L. REV. 733, 736 (1984).
90. See TEX. Bus. & COM. CODE ANN. § 15.04 (Vernon 1987).
91. This fact was asserted by Randy Wilson, a former member of the State Bar Antitrust

Section governing council, before the House Committee on Business and Commerce. See
STATE BAR OF TEXAS ANTITRUST SECTION, MONOGRAPH: TEXAS FREE ENTERPRISE & ANTITRUST

ACT OF 1983, at 53 (1984) [hereinafter MONOGRAPH].

92. Compare Continental T.V., Inc. v. G.T.E. Sylvania, Inc., 433 U.S. 36 (1977)
(adopting the "rule of reason" to determine the legality of vertical nonprice restraints) with
Climatic Air Distrib. v. Climatic Air Sales, 162 Tex. 237, 345 S.W.2d 702 (1961) (holding
vertical distribution restrictions to be illegal per se).

93. During Senate Debate on S.B. 397, one of the bill's sponsors, Senator Doggett,
stated that the bill would mandate adoption of the "rule of reason" analysis to vertical
nonprice restraints. MoNoGRAPsH, supra note 91, at 66. In addition, another one of the bills
co-sponsors, Representative Wolens, reiterated this view in debate on the House floor. Id. at
74. The Attorney General of Texas also expressed this opinion. See id. at 10.

94. Red Wing Shoe Co. v. Shearer's, Inc., 769 S.W.2d 339, 343 (Tex. App. - Houston
[1st Dist.] 1989, no writ).

[Vol. 21:787
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to the adoption of federal case law for vertical nonprice restraints. 95

In addition, the court's holding is only controlling for those courts
within the jurisdiction of the Houston Court of Appeals, First
District, since Shearer's did not apply for review by the Texas
Supreme Court. 96 The Supreme Court has not yet addressed this
specific issue. However, given the legislative history and the amount
of persuasive authority which has spoken on the subject, the "rule
of reason" with respect to vertical nonprice restraints should even-
tually gain acceptance as the controlling law in Texas.

The practical application of the "rule of reason" has received
a great deal of attention in scholarly writings since its adoption by
federal courts. A very extensive analysis was done by Professor
Areeda in his treatise on antitrust law. 97 Professor Areeda states
that a court, in applying the "rule of reason," must proceed with
a three-step methodology. 9 The following three questions must be
answered: First, what harm is done to competition by the restraint?99

Second, what legitimate and significant objective is to be achieved
by the restraint? l0° Third, can the objective be achieved through less
restrictive means?' 0' Answering these questions involves an economic
analysis of the current and potential competitive atmosphere. 0 2 In
addition, the degree of restraint imposed must be balanced against
the ultimate increase in competition to determine the reasonableness
of the arrangement.103 The court in Red Wing was not required to

95. See id. at 344.
96. See id.
97. See P. AREEDA, ANTITRUST LAW (1986).
98. Id. at 1 1502.
99. Id.

100. Id.
101. Id.
102. Id. at 11 1503-04.
103. Id. at I 1505b. While this analysis would seem to place an incredible strain on

judicial efficiency, Professor Areeda has identified situations where cases can be disposed of
early in the proceedings. First, in a case where two or more dominant firms in an industry
collaborate, no reasonable justification for the arrangement can exist. Id. at I 1508a. See
National Collegiate Athletic Ass'n v. Board of Regents of the University of Oklahoma, 468
U.S. 85, 109 n.39 (1984) (quoting Professor Areeda's proposition that in these situations, the
"rule of reason" can "sometimes be applied in the twinkling of an eye"). In other situations,
courts can determine that an arrangement is "facially unreasonable" on the basis of the
arguments of the parties without the need for a full trial. Id. at I 1508b. See United States
v. Realty Multi-List, 629 F.2d 1351, 1383 (5th Cir. 1980) (holding that certain restrictions to
members of a real estate listing service were facially unreasonable based on facts raised during
discovery).

19901
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engage in this three-step process since both parties stipulated that
adoption of the "rule of reason" would necessarily lead to a
judgment in favor of the manufacturer.1°4 However, Texas courts
should find Professor Areeda's methodology a good starting point
when determining the legality of vertical nonprice restraints. 05

One of the legislature's primary purposes in revising the Texas
antitrust laws was to end confusion among firms operating within
the state as to which standards, state or federal, would apply.' °

0 By
bringing Texas into line with federal law, the legislature hoped to
stimulate new business investment that had previously remained in
other states because of more favorable laws. 0 7 Only time will tell
whether this theory will prove true.

With the adoption of the "rule of reason," the practice of
distributors of invoking antitrust laws to avoid prosecution of delin-
quent debts owed to manufacturers should come to an end. In the
past, distributors have agreed to exclusive sales agreements with
manufacturers for the good of both firms, only to later invoke the
old law to avoid debts by invalidating a contract which was a per
se violation. 0 8 By using a standard of reasonableness, such distrib-
utors will now be forced to prove that the agreement was, in fact,
a restraint on competition.

With respect to the adoption of federal case law in other areas
of Texas antitrust law, many questions are still unresolved. While
section 15.04 expressly states that the Act, "shall be construed in
harmony with federal judicial interpretations of comparable federal
antitrust statutes,"' 9 room exists for debate over the extent to which
this provision will be adopted by the courts. A possible exception

104. See 769 S.W.2d at 344.
105. For other views on the application and usefulness of the "rule of reason" on vertical

restraints, see Allison, An Analysis of the Vertical Price-Nonprice Dichotomy, 21 AKRON L.
Rav. 131 (1987) (identifying the relevance of the different treatments of vertical price and
nonprice restraints); Easterbrook, Vertical Arrangements and the Rule of Reason, 53 AN i-
TRUST L.J. 135 (1984) (calling for the use of presumptions when examining vertical restraints,
and the abandonment of both the per se rule and the rule of reason); Posner, The Rule of
Reason and the Economic Approach: Reflections on the Sylvania Decision, 45 U. Cm. L.
Rav. 1 (1977) (arguing that vertical nonprice restraints should be legal in the absence of a
showing that a dealer cartel exists).

106. See, e.g., MONOGRAPH, supra note 91, at 56, Weston, supra note 85, at 605.
107. See, e.g., Weston, supra note 85, at 621-24.
108. See, e.g., Pram Laboratories, Inc. v. Pram Laboratories - South, Inc., 445 S.W.2d

533, 535-36 (Tex. Civ. App. - Dallas 1969, no writ).
109. TEx. Bus. & COM. CODE ANN. § 15.04 (Vernon 1987) (emphasis added).
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to the rule that Texas antitrust law will be interpreted in accordance
with federal decisions could be forged through the words in section
15.04: "to the extent consistent with this purpose." 0 If a situation
arises where federal case law is inconsistent with the goal of providing
the benefits of competition to consumers in Texas, then the courts
must ignore those federal interpretations and rely solely on prior
Texas case law."' Only when these issues are fully resolved will the
full effect of the 1983 Act be realized. Until the breadth of the
uniformity clause in section 15.04 is fully defined by the courts,
current and potential firms which conduct business within the state
of Texas will have to make educated guesses to decide which pre-
cedents will control their actions.

CONCLUSION

Red Wing Shoe Co. v. Shearer's, Inc. 12 held that the Texas
Free Enterprise and Antitrust Act of 1983 mandates adoption of the
federal "rule of reason" when analyzing the legality of vertical
nonprice restraints. 113 Relying upon the express provisions of the
Act, the legislative history, and the bulk of scholarly writings on
the subject, the court determined that Texas case law is no longer
applicable and rejected prior decisions which made vertical distri-
bution restrictions illegal per se. 114 The decision and its sound ra-
tionale should lend guidance to other Texas courts, including the
Texas Supreme Court, when addressing this issue. By adopting a
standard of reasonableness, courts will be able to consider the true

110. Id. The purpose of the Act, as stated in section 15.04, is "to maintain and promote
economic competition in trade and commerce occurring wholly or partly within the State of
Texas and to provide the benefits of the competition to consumers in the state." Id.

Ill. Such a case is now before the Corpus Christi Court of Appeals. See Caller-Times
Publishing Co. v. Triad Communications, Inc., No. 13-88-00328-CV (Tex. App. - Corpus
Christi 1990). This case does not involve a vertical nonprice restraint; rather, it involves a
situation of predatory pricing. See id. Federal case law is unresolved on the question of what
constitutes predatory pricing. Compare Adjusters Replace-A-Car, Inc. v. Agency Rent-A-Car,
Inc., 735 F.2d 884, 891 (5th Cir. 1984) (holding predatory pricing can only be proven when
the defendant has set his price below his average variable cost, unless barriers to entry into
the market are pronounced), cert. denied, 469 U.S. 1160 (1985) with Marsann Co. v.
Brammall, Inc., 788 F.2d 611, 615 (9th Cir. 1986) (holding predatory pricing can be shown
by proving a tendency to eliminate competition, in the absence of evidence of prices below
average variable cost).

112. 769 S.W.2d 339 (Tex. App. - Houston [1st Dist.] 1989, no writ).
113. Id. at 344.
114. Id. at 342-44.
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economic effects of vertical agreements and, thus, be able to truly
achieve the purposes of the 1983 Act.

Steve Pezanosky


