
THE SEPARATED AND BALANCED
CONSTITUTION

by Glen E. Thurow*

Everyone knows that in the American national government power
is divided into three branches.' Everyone also knows that this division
is made by distinguishing between making laws, enforcing laws, and
judging those who offend against them. And finally, everyone knows
that this structure of government was established by the Constitution
itself, whose first three articles are each devoted to one branch of
the government.

But in' spite of the obvious centrality of this division to our
Constitutional government, today many - both politicians and po-
litical scientists - deny that governmental power is, can be, or ought
to be divided in this manner. In practice we see a Congress that
spends more time enforcing or administering laws by micromanaging
the bureaucracy than making laws, executive bureaucracies that write
more of the rules that Americans actually have to obey than Congress
itself, and courts that are less concerned with dispensing individual
corrective justice than with determining the general rules by which
we are to five.

Far from deploring this state of affairs, sophisticated analysts
frequently argue that this is the way things ought to be. To believe
that powers could truly be separated, they think, is outdated in
conception, and harmful in practice, because it creates a government
in which branches war with each other rather than working together
to advance the common good. 2 Furthermore, it is said, modern
government is so complex that it is naive to believe that Congress
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1. This essay owes much to the scholarship on The Federalist and the separation of
powers. I am particularly indebted to Anne M. Cohier, Montesquieu's Comparative Politics
and the Spirit of American Constitutionalism (Lawrence: U. Press of Kansas, 1988), for its
insights into The Federalist, and to the excellent commentary by David F. Epstein, The Political
Theory of the Federalist (Chicago: U. of Chicago Press, 1984).

2. This argument, first developed by the Progressive Movement, received its classical
expression in modern political science in James MacGregor Bums, Deadlock of Democracy
(Englewood Cliffs, N.J.: Prentice-Hall, 1963).
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could have the expertise to make the complicated regulations modem
society requires, or that courts could uphold individual rights without
undertaking to form the rules and administer the institutions within
which these rights take life. It would be best, it is sometimes said,
if the branches could be more unified; but if not, it is better to have
three branches sharing the same powers than to have three branches
each of which has distinctly different powers. 3

Yet there are good reasons for citizens to be wary of this
conclusion. Some of these are evident from the daily news. We can
now see, for example, that to allow legislators to influence the
particular applications and enforcement of laws (such as whether
bank examiners should close down particular insolvent banks) creates
enormous opportunities for the sort of favoritism and corruption
that may greatly damage the common good. Other reasons occur
when we reflect on the relationship between events and the principles
we think we hold. Is it consistent with democracy that unelected
judges should determine vital questions of policy affecting the Amer-
ican people as a whole? Or that Congress should delegate much of
its rule-making function to unelected bureaucrats with only vague
general guidelines? 4 There are few matters more important for con-
temporary Americans to reflect upon than the separation of powers.

Fortunately, we have a good source for guiding this reflection.
There is no subject about which The Federalist has more to teach
us than that of the separation of powers. Although the separation
of powers in the Constitution mirrors some English practices, and
its idea was germinated by European thinkers (chiefly Locke in
England and Montesquieu in France), its form was perfected in the
American Constitution. Americans did not simply copy these Euro-
pean theories, but improved them by reflection upon these ideas and
upon their own experience of government. This reflection led them
to extend these ideas, to make them more republican,' and to mold

3. See Lloyd N. Cutler, To Form a Government, in Robert A. Goldwin and Art Kaufman,
eds, Separation of Powers - Does It Still Work? (Washington, D.C.: American Enterprise
Institute, 1986).

4. For a discussion of these developments, see Gordon S. Jones and John A. Marini,
eds, The Imperial Congress (New York: Pharos Books, 1988).

5. The founders understood republican government to be a form of government in which
representatives of the people would govern. It is to be distinguished from democracy (or pure
democracy) in which the people rule directly instead of through representatives, and from
governments not based on the people, such as kingships and aristocracies.
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them into the central organizing principle of the Constitution.
. The best exposition of the results of that reflection is to be

found in the The Federalist. Because the separation of powers is so
central to the character of the Constitution, affecting nearly all of
its provisions, the whole Federalist might be considered a commentary
on the separation of powers. The discussion of each of the particular
branches of government in essays 52-83, for example, throws much
light on the separation of powers. However, the heart of the Fed-
eralist's presentation of the separation of powers is found in essays
47-51, all written by James Madison. These papers make the sepa-
ration of powers their explicit theme. They form a small treatise
which, as Madison puts it in No. 51, "enable[s] us to form a more
correct judgment of the principles and structure of the government." 6

The following discussion will focus on these papers.

THE ORDER OF MADISON'S ARGUMENT

At first glance it appears that the order of Madison's discussion
of the separation of powers is somewhat chaotic. It seems determined
by his desire to refute the opinions of others - first, that of the
Antifederalists and then that of his friend Jefferson - rather than
to present an ordered account of the separation of powers. He begins
in essays 47 and 48 by answering an objection made to the new
Constitution by the Antifederalists. The objection was that the new
Constitution would be dangerous to liberty because it insufficiently
separated legislative, executive, and judicial powers. After answering
this objection, Madison turns in No. 49 to examine a proposal made
by Thomas Jefferson some years earlier as to how the stronger
branches might be prevented from infringing upon the weaker
branches. Jefferson thought that any two branches of government
should have the power to call a constitutional convention to correct
a usurpation by the third branch. Rejecting this idea, Madison
considers a variant of it in No. 50, only to reject it as well. Finally,
in Federalist No. 51 Madison gives his own answer to the question
of how to keep one branch from infringing upon another.

This apparently haphazard way of approaching the topic can be
seen to be carefully structured if one reflects on Madison's rhetorical
situation. The general agreement among Americans that liberty re-

6. Federalist 51 (Madison) in Clinton Rossiter, ed, The Federalist Papers 321 (New York:
Mentor, 1961) [hereinafter cited to this edition without reference to editor or author].

1990] 2391



TEXAS TECH LA W REVIEW

quired a separation of powers could be used to support the new
Constitution only if Madison can lead his readers from their narrow
and inadequate understanding of the separation of powers to the
fuller understanding of the balanced Constitution. Hence, Madison
proceeds by correcting the errors of others, rather than by presenting
a systematic treatise on the separation of powers.

Today's student can also broaden and deepen his understanding
of the Constitution by following Madison's argument. Since the
errors Madison wants to correct are errors which we, too, are apt
to commit, Madison addresses us as much as his contemporaries. In
the first two papers he leads his readers from the opinion that the
separation of powers is essential for the protection of individual
liberty, especially from the danger of a tyrannical executive, to the
understanding that liberty needs to be protected as much, if not
more, from the more subtle, but more dangerous encroachments of
the legislature. In the process, he deepens our understanding of
liberty. Through his discussion of Jefferson's proposal and its variant
in No. 49 and No. 50, Madison seeks to wean us from the simplistic
democratic opinion that voting by the people will by itself sufficiently
protect liberty and secure the common good. And in presenting his
own solution for keeping power in balance, Madison shows us that
liberty alone is not a sufficient goal for government, but that gov-
ernment must also secure justice and advance the common good.
The separation of powers makes it possible for a self-governing
people to achieve these ends. Let us look first at Madison's under-
standing of liberty and the threats it faces.

THE THREAT To LIBERTY

As noted, the first two Papers, Nos. 47 and 48, present and
answer an Antifederalist objection to the Constitution, namely, that
the new Constitution would be dangerous to liberty because it insuf-
ficiently separated legislative, executive, and judicial powers. While
denying the charge, Madison vigorously endorses the premise under-
lying it: that the purpose of the separation of powers is to protect
liberty and that separation is vital to that end. In fact, he betters his
opponents by suggesting that the separation of powers is not only
vital to liberty, but identical to it. He intones, "The accumulation
of all powers, legislative, executive, and judiciary, in the same hands,
whether of one, a few, or many, and whether hereditary, self-
appointed, or elective, may justly be pronounced the very definition
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of tyranny." 7 The principle of the separation of powers, Madison
says, is "a sacred maxim of free government." The Antifederalists
were not wrong in extolling the maxim; they were wrong in thinking
that the Constitution violated it.

As Madison goes on to show, however, the Antifederalists were
not mistaken in thinking that legislative, executive, and judicial
powers were to be blended in the Constitution and would not be
kept completely separated and distinct. Rather, their error was that
they misunderstood the true meaning of the principle. They thought
it required a complete separation of the three powers, when it does
not. Not only does it not require a complete separation, but, Madison
maintains in No. 48, it actually requires some blending of powers.

In the course of this discussion, Madison shows that the Anti-
federalists had a truncated view of the liberty the separation of
powers is meant to achieve. They understood neither the source of
the danger to liberty nor the full meaning of liberty. The Antifed-
eralist objection rested upon the common assumption, fostered and
heightened by the experience of the Revolution, that the danger to
liberty came from government and particularly from the executive
branch (which had been the branch of the colonial governments most
directly controlled by the Crown). Freedom, they thought, is freedom
from government, particularly from the exercise of executive power.
Therefore, the purpose of the separation of powers is to keep
governmental power in general weak, and to keep such power as
must be granted to the government mostly in the hands of the
legislature, where it is closest to the people.

While not denying the existence of danger either from govern-
ment in general or from the executive, Madison shifts the emphasis.
The danger is not powerful government, he argues, but tyrannical,
arbitrary, and oppressive government. It does not come primarily
from the executive, but from the legislature. Madison quotes the
"oracle" Montesquieu: " 'When the legislative and executive powers
are united in the same person or body,' says he, 'there can be no
liberty, because apprehensions may arise lest the same monarch or
senate should enact tyrannical laws to execute them in a tyrannical
manner.' Were judging joined to legislating, " 'the life and liberty
of the subject would be exposed to arbitrary control,' " and were it

7. Id No. 47 at 301.
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joined to executing, " 'the judge might behave with all the violence
of an oppressor.' "8 Not once does Madison admit the Antifederalist
view that the purpose of the separation of powers is to weaken
governmental power in general. Only arbitrary power is to be checked.

The more difficult argument to understand and accept, both for
the people of Madison's day and for ourselves, is that the primary
danger from government comes from the legislative branch, not the
executive. Madison attributes the difficulty of seeing legislative danger
in his day to the blinding effects of the experience of "the overgrown
and all-grasping prerogative of an hereditary magistrate." 9 Having
experienced tyranny from the colonial executives who represented the
crown, Americans found it difficult to understand that once the
crown was gone, the main danger came from the legislature. They
did not understand the difference between a republican executive and
a royal governor. In our own day, our difficulty in seeing the true
source of danger may be due to the dazzling displays of executive
power made possible by the wars of the twentieth century, displays
which temporarily cast in the shadows the more mundane, yet more
powerful and permanent threat from the legislature.

Madison believes the greater cause of the blindness is the failure
to understand the nature of the American government, through
confusing its characteristics with those of a direct democracy in which
the people themselves legislate. In a direct democracy, according to
Madison, the people "are continually exposed, by their incapacity
for regular deliberation and concerted measures, to the ambitious
intrigues of their executive magistrates .. ."10 A single man with
oratorical skills can manipulate an unorganized people to his own
ends. But this is not true in a representative democracy, in which
the people choose representatives to do the legislating.

A representative legislature "is inspired by a supposed influence
over the people with an intrepid confidence in its own strength" and
"is sufficiently numerous to feel all the passions which actuate a
multitude, yet not so numerous as to be incapable of pursuing the
objects of its passions by means which reason prescribes ... .
Against such a department, "the people ought to indulge all their

8. Id at 303 (emphasis in original).
9. Id No. 48 at 309.

10. Id.
11. Id.
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jealousy and exhaust all their precautions."' 2 Madison makes this
danger live for his audience, by reminding them of their experience
with grasping legislatures under the Articles. This legislative strength
of the American form of government is enhanced by the difficulty
of precisely limiting its powers, its ability to encroach on other
departments in "complicated and indirect" ways difficult to discern
or blame, and its control of the money needed by the other depart-
ments. In contrast, the relatively simple nature of the executive,
understood to be subordinate to the laws of the legislature, makes
usurpations by it more readily apparent and more easily defeated. 3

The heart of this critique is that the great power of a represen-
tative legislature in a republic effectively limits the danger of executive
power but creates a new danger in turn by empowering the vices of
democracy. The vice of democracy is the danger of rule by passions
which sweep over the people - such as the passion of a majority
to suppress a minority. A democratically elected legislature shares all
of these passions, as well as some of its own, but it is more dangerous.
The passions of the people may be ineffectual because of the difficulty
of focusing those passions; but the passions of the legislature may
easily be formulated into concerted action. And because it can both
claim the authority of the people, and make the laws and control
the money, the legislature has the authority and power to carry out
its planned actions. Elections are ineffective in preventing this kind
of legislative tyranny because it is a tyranny not easily seen and
which may be a reflection of the passions of the people themselves.
Madison approvingly quotes Jefferson to the effect that "[o]ne
hundred and seventy-three despots would surely be as oppressive as
one. Let those who doubt it turn their eyes on the republic of Venice.
As little will it avail us that they are chosen by ourselves. An elective
despotism was not the government we fought for .... ""14 It is this
danger of an elective despotism in the legislature that the separation
of powers above all must thwart if it 'is to protect liberty.

In shifting the location of the danger to 'liberty from the executive
to the legislature, Madison deepens his readers' understanding of
what liberty means. In Federalist No. 10 Madison argues that the
danger of majority faction could be controlled by establishing a large

12. Id.
13. See id at 310.
14. Id at 311 (emphasis in original).
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country with representative institutions: this extended republic would
prevent the passions of a majority from being reflected in the
government. In discussing the separation of powers, Madison ac-
knowledges that these passions may nevertheless infect a democratic
legislature and that some additional precaution is required. The
principle of the remedy, whether in the society at large or in the
government, is the same - to break up, check, and thereby prevent
these passions from ruling. As Madison puts the republican principle
in No. 49, "tilt is the reason, alone, of the public, that ought to
control and regulate the government. The passions ought to be
controlled and regulated by the government." 5

Liberty does not mean freedom from governmental power; it
means freedom from arbitrary rule, whether the source of the arbi-
trary rule is found in an encroaching legislature or a misguided
people. Thus, the separation of powers is not designed to weaken
government, but to free it from the dominance of either the passions
of the people or of their representatives by checking (stopping) those
passions. A republican government that is free is one in which the
passions of both governors and people are checked, allowing scope
for their reason to rule.

DEMOCRACY AND THE SEPARATION OF POWERS

Because the Antifederalists thought that the danger to liberty
came principally from the executive power, they thought that the
separation of powers could be maintained by securing the supremacy
of the legislative branch and by keeping the government weak and
closely tied to the people. But if the true danger is the legislative
branch and, behind it, the passions of the people themselves, then a
different expedient is necessary to keep powers separated.

In the course of showing in No. 48 that the principal danger is
the legislative power, Madison also shows that the separation of
powers cannot be maintained merely by drawing the lines clearly
between the departments in the Constitution. Madison contemptu-
ously dismisses this pretended solution to the problem, calling it mere
"parchment barriers."'1 6 To support his dismissal he cites the expe-
rience in the states with legislatures that engulfed all power in spite

15. Id No. 49 at 317.
16. Id No. 48 at 308.
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of constitutions which unequivocally endorsed the separation of
powers. Interestingly, although Federalist No. 78 defends the idea of
judicial review, there is no suggestion that the courts could be an
adequate defense of the Constitution against usurpations by the
legislative branch. The main protection must lie elsewhere.

In No. 49 and 50, Madison examines a second possibility,
namely, that the people themselves could be the guardians of the
separation of powers. Madison examines this possibility by taking
up a proposal made by Thomas Jefferson that whenever any two
branches thought the third was usurping power, they would have the
power to call a convention elected by the people to set matters aright.
The particular features of Jefferson's proposal are not as important
as its general principle: that the people may be used to maintain the
separation of powers. Power is to be held in check by democracy.

It was well known from Montesquieu and English practice that
the separation of powers might be maintained by connecting the
different powers to different, permanent parts of the population at
large. In England the House of Commons was open only to com-
moners, the House of Lords only to the aristocracy, and the Throne
only to the royal family. Thus the institutions were rooted in per-
manent divisions within the wider population created by inheritance,
and those divisions could serve to guarantee that powers would be
separated.

This arrangement, of course, was rejected by America. To the
founders, the character of the American people as well as their own
determination to create a self-governing community dictated that the
government should be wholly popular in character - that it should
not be based on any hereditary division within the people. The only
qualifications for office in the Constitution are temporary or reme-
diable ones - age, residency, and citizenship - with the single
exception of the limitation of the Presidency to native-born Ameri-
cans. Indeed, as Madison brings out in Federalist No. 10, it was
essential that there be no permanent divisions among the people
themselves. Separation of powers in the United States was not to be
based on the idea of mixed government - the idea that one would
combine democratic, aristocratic, and monarchial elements.

If the branches of government do not reflect hereditary divisions
among the people, one cannot count on the people to maintain the
separation of powers. In England, for example, the aristocracy might
fight for the power of the House of Lords, and the common people
for that of the House of Commons. The economic, religious, and
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ethnic diversity to be fostered in a large republic can be reflected in
a legislature elected in local districts, but if the people are to act as
one body to check the government, diversity must give way to the
will of the majority. Only if the majority of the people would always
favor the just side could the people safely be the arbiters of the
separation of powers. However, Madison does not find this impartial
wisdom in the majority and consequently rejects Jefferson's proposal.

In explaining his reasons for rejecting the proposal, Madison
shows that the separation of powers is not solely a precaution to be
added to elections for keeping the government in check. It is also
an alternative to the controlling power of the people made desirable
by the inability of the people to properly direct governmental power.

To resort to the people to correct usurpations in the government
would, in the first place, undermine that "veneration" which is
essential to the best and more stable governments. By continually
calling the attention of the people to apparent defects in the govern-
ment, to the encroaching ambition of parts of the government, the
people's attachment to the government would be unjustly under-
mined. In Madison's view, the need is not simply that the people be
reasonable, but that they venerate a rational government. The reason
of the average person is weak, and can only be strengthened by the
perception that one's opinions have long been held and are widely
shared. "[T]he most rational government will not find it a superfluous
advantage to have the prejudices of the community on its side." '' 7

In the second place, the effect of such appeals would be to
arouse people's passions. The ability of the people to form consti-
tutions does not prove their ability to reform them continually. The
formation of the state constitutions occurred in a time particularly
favorable:

in the midst of a danger which repressed the passions most
unfriendly to order and concord; of an enthusiastic confidence of
the people in their patriotic leaders, . . . of a universal ardor for
new and opposite forms .... and whilst no spirit of party con-
nected with the changes to be made, or the abuses to be reformed,
could mingle its leaven in the operation."8

In more normal times, when two branches go so far as to accuse a
third of usurping power, it is not likely to be the best time to get a
dispassionate judgment from the people.

17. Id No. 49 at 315.
18. Id.
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But the greatest objection is that the decisions of the people
would not be likely to maintain the constitutional equilibrium. The
people would be most apt to favor that part of the government
apparently closest to them - the legislature. But it is precisely the
legislature, Madison argues, that is most apt to usurp power and
most dangerous if it does. Even if the people turned against the
legislature, it would not be likely to be because of a reasoned
judgment, but because their passions would be influenced by party
or political favorites. "But it is the reason, alone, of the public, that
ought to control and regulate the government. The passions ought
to be controlled and regulated by the government."' 19

We can see from this analysis that Madison believes the demo-
cratic character of the country cannot be relied upon to preserve the
separation of powers. The people would favor the separation of
powers if they consulted their true interests and if they judged
dispassionately, but they are much more apt to judge passionately
for their favorites and therefore to incorrectly measure the violations
of the separation of powers. We can also better see how Madison
understands the constitutional self-government of the American peo-
ple. Constitutional self-government means the rule of people's reason
over their passions.

Neither the words of a constitution nor democratic elections
provide an adequate means for maintaining the separation of powers.
It might seem from Madison's critique of the people's ability to
properly control the government in Nos. 49 and 50 that he would
despair of the idea of self-government itself. But in Federalist No.
51 Madison finds within the structure of the government the balance
that can preserve the separation of powers and the means for the
rule of people's reasoned judgments over their passions.

THE COMMON GOOD AND THE BALANCED CONSTITUTION

The emphasis of Madison's discussion through Federalist No.
50 is on the negative aims of protecting liberty and checking arbitrary
passions. In Federalist No. 51 he shifts the focus to the positive aim
of encouraging good government. Madison says, "Justice is the end
of government. It is the end of civil society. It ever has been and
ever will be pursued until it be obtained, or until liberty be lost in

19. Id at 317.
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the pursuit. '" 20 He goes on to say that in the United States the
majority will seldom unite "on any other principles than those of
justice and the general good. "21 Justice in these passages is understood
as protection for rights of individuals and minorities, especially the
property rights of each property-holder. The general good means the
genuine interests of the whole, rather than the particular interests of
particular groups, regardless of whether a group may be a minority
or a majority. But what is that general good? Madison's implicit
answer is that the general good is self-government itself.

When Madison suggests in the passage quoted that liberty might
be lost in the pursuit of the rights of individuals or minorities, he is
using the term liberty in a different sense from those we have seen
thus far. By liberty he means participation in governing oneself.
Madison explains that if the rights of the minorities are not secure,
the result will be resistance and anarchy. The very majority itself, as
well as the minority, will come to wish for the creation of a
governmental power, independent of all the people, that can restore
order and protect both majority and minority. Security will be sought,
as Madison puts it, in "a will independent of the society itself,"
instead of in government by those who are being governed. 22 This is
an illusory security, Madison indicates, but it may appear attractive
where oppressive factions obtain.

The truth of the dynamics Madison describes might be illustrated
from a wide variety of political experiences. Suffice it to note that
threats to the rights of blacks in the United States have been a major
factor in increasing the power of unelected courts over elected leg-
islatures or city councils. The impulse to secure justice is apt to be
stronger than the desire for self-government.

Madison's problem, then, is to find a way to secure justice and
the common good while not abandoning the principle of self-govern-
ment. Madison's and the Constitution's answer is to divide power in
a certain way, and then to balance and partially reunite the divided
powers.

The American Constitution does not merely separate power
-conveniently into three branches, but separates power on the basis
of the functions necessary in order to have a rule of law: laws must

20. Id No. 51 at 324.
21. Id at 325.
22. Id.
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be made, they must be enforced, and alleged violators must be
judged. This division gives legislative, executive, and judicial powers,
whose sum is all the power possessed by government.

With this division each branch of government can be designed
to perform its particular, distinct function well. Congress can be a
body large enough to represent diverse views in order to foster the
deliberation which leads to making good laws; the executive power
can be given to one President who can enforce the laws with energy
and dispatch; judging can be given to those with the requisite
knowledge of the law and integrity of character. How each branch
(and even the different houses of the legislature) can be designed to
perform its particular function well is explained at length in The
Federalist's discussion of the parts of the Constitution in essays 51-
83.

Yet Publius does not explain or defend the distinction between
legislative, executive, and judicial power in Federalist No. 51. His
discussion focuses solely on the means by which the three powers
can be kept separate. At the beginning of No. 51, Madison draws
the conclusion from the previous papers that the powers cannot be
kept separate by anything outside the structure of the government
itself: "[since] all these exterior provisions are found to be inadequate
the defect must be supplied, by so contriving the interior structure
of the government as that its several constituent parts may, by their
mutual relations, be the means of keeping each other in their proper
places. ' ' 2 Let us look at the three contrivances Madison considers
most important.

The first important element of the structure is that each depart-
ment must be independent of the other departments in order to have
a will of its own. Staffing must be independent: officers cannot serve
in more than one branch and their salaries must be independent of
the other departments. Selection of the members of each branch
should come from the people by means that do not involve the other
departments. (A major argument for the Electoral College was that
it would make the President's election independent of the legislature.)
This principle must be modified for practical reasons, particularly
with regard to the judiciary. But the judges' permanent tenure will
be a sufficient guarantee of their independence from the other

23. Id at 320.
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branches, in spite of their selection by the President and the Senate..
This exception shows that the principle of independent selection is
useful to keep powers separated, but it is not the critical considera-
tion.

The second element required to keep the branches separate is
that they be equal in strength. The legislative branch, which is
inherently the strongest, must be made less able to act tyrannically
by dividing its power into two branches, moved by "different prin-
ciples of action." 24 And some of its power must be taken away and
added to that of the executive in the form of a qualified veto of
laws. But because even that may not be enough, connections of
interest and power are to be made between the President and the
Senate, uniting their power in some measure against the stronger
House of Representatives. (The Senate approves Presidential appoint-
ments, the House does not; the Senate ratifies treaties made by the
President, the House does not.)

With this second requirement, we see that in order to keep
powers separated, they must in fact overlap. The division of powers
among the branches, while following the principled division into three
kinds of power, must also violate that principled division for the
sake of maintaining it. As Madison said in No. 48, "unless these
departments be so far connected and blended as to give to each a
constitutional control over the others, the degree of separation which
the maxim requires, as essential to a free government, can never in
practice be duly maintained."25 These overlapping powers are essential
for keeping legislative, executive, and judicial powers within their
proper boundaries; they are the balances of the separated powers.
But these balances are also essential for directing the separate powers
to the common good.

In order to see this, one must look to the third contrivance for
maintaining the separation of powers. Madison finds the greatest
protection for the separation of powers:

in giving to those who administer each department the necessary
constitutional means and personal motives to resist encroachments
of the others. The provision for defense must in this, as in all
other cases, be made commensurate to the danger of attack.
Ambition must be made to counteract ambition. The interest of

24. Id at 322.
25. Id No. 48 at 308.
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the man must be connected with the constitutional rights of the
place. 26

In Madison's view, ambition must be connected to an office in such
a way that it will be satisfied by performing the office well. This
requires that the office be one that is capable of attracting ambitious
people to it by offering them a glorious field of action. Ambitious
men wish to do things that will earn them great admiration, and
thus they desire offices of great power. The powerful offices created
by the Constitution give them the opportunity to exercise their own
choice in order that they may receive the credit for the great things
they do.

At the same time that the structure of these offices attracts the
ambitious, it also schools them. Ambition is checked by the rival
ambition in the other branches, which will refuse to give up its own
chance for honor. Ambition is led to pursue the line of action set
out by the function of government served by its branch. It is given
both scope for action and limits to its actions enforced by the
ambition of others. Thus, the tasks of governing give shape to the
ambition of men. Ambitious men are led to become good legislators,
executives, or judges.

Even though the separation of powers is meant to check ambition
with ambition, it is important to remember that each branch is to
perform one of the three distinct functions of government necessary
in order to have a rule of law. On the deepest level, the branches
are not rivals, but together perform the one task of governing the
country. The aim is good government, not merely checked ambitions.
The places where power overlaps are crucial for this positive task.
The separation of powers is not a bureaucratic division of labor,
with each person performing a task and not needing to know how
it fits into a whole or even to be aware that there is a whole. Placed
where power is shared encourages a concern for the whole by offering
a chance to shape the whole. The President, for example, can try to
shape legislation not only by the way in which he enforces the law,
but by his share in the legislative power through his recommending
and veto powers.

At the same time that they encourage men to aspire to shape
the whole country and the common good, these overlapping powers

26. Id No. 51 at 321-322.
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guide the way men look at the whole. In looking to the whole, each
branch is constantly forced to deal with, and therefore to take into
account, the other branches of government because of the overlapping
powers. As soon as a President, for instance, wishes to shape the
whole, he must deal with the particular persons who occupy the
legislature and the constellation of forces they represent. This means
that the general good cannot be conceived in simply an abstract way
- as a kind of social engineering in which one has a blueprint and
the task is to put it into effect. Rather, one must seek the agreement
of others and to do that one must engage them in deliberation.

When Madison says that the reason of the people should control
the government, he does not mean reason in the typical Enlightenment
sense of general and abstract propositions. Rather, by reason he
means something like what we mean by "reasonableness," and what
was traditionally called prudence - the ability to discern the best
choice possible in a given set of circumstances. This quality is fostered
by facing what the actual situation is and by deliberating together
about what should be done. The separation of powers discourages
government by blueprint, and forces ambitious men to face their
circumstances and to deliberate together. In this way, men are induced
to become prudent - that is, to become capable of self government.

CONCLUSION

In the American Constitution, governing is conceived as equiv-
alent to the rule of law. There are only three tasks in governing:
making the law, executing the law, and judging its violations. The
highest expression of the rule of law is the Constitution itself. It is
a permanent rule. It contains no provision for setting it aside in
times of emergency, and all exercise of governmental power is sub-
ordinate to its provisions. Through the separation of powers, ambi-
tion is both forced and induced to become subordinated to the
constitutional rule of law.

But this very subordination can become a matter of price and
honor when ambition sees that this is not submission to an arbitrary
master, but is nothing less than the achievement of self-government
itself - the rule of deliberation over passion. Ambitious men are
then moved, as Madison put it in Federalist No. 39, by "that
honorable determination which animates every votary of freedom to
rest all our political experiments on the capacity of mankind for self-
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government. ' 27 The common good becomes understood as the ca-
pacity to govern ourselves.

Perhaps no one understood this better than Abraham Lincoln,
who said of the men formed by the spirit of the separation of powers,
that they "aspired to display before an admiring world, a practical
demonstration of the truth of a proposition, which had hitherto been
considered, at best no better than problematical; namely, the capa-
bility of a people to govern themselves." It is the separation of
powers which makes a people capable of governing themselves.

27. Id No. 39 at 240.




