
THE SNARES AND PITFALLS OF THE
EQUITABLE BILL OF REVIEW IN TEXAS

An incorrect final judgment can perpetuate grave injustice. The
problem becomes especially acute when the adversely affected party
(or his attorney) has not been fully apprised of the underlying
litigation through no fault of his own. Yet, correcting such judg-
ments can complicate the sophisticated workings of the legal system
which values finality in its judgments.

Several procedures are available in Texas which address the
problems of altering or overturning the final judgment of a trial
court. Generally speaking, the further from the date of judgment,
the more difficult the task of correcting a judgment becomes. The
final resort of a party wishing to obtain relief from a final judgment
is the equitable bill of review. The path to successfully obtaining
relief by way of a bill of review, however, is strewn with procedural
and substantive difficulties which have become no less complicated
in the wake of recent Texas Supreme Court rulings in the area.'

This comment will focus on the bill of review procedure in
Texas. It will examine the procedural steps to obtain a bill of
review2 and address some of the complexities and tactical consid-
erations for a litigant faced with a bill of review. 3 A brief compar-
ison will be made with Federal Rule of Civil Procedure 60(b)
governing similar situations in federal court. 4 Finally, several pro-

1. See, e.g., Ortega v. First Republicbank Fort Worth, 33 Tex. Sup. Ct. J. 285 (Feb. 28,
1990) (bill of review properly denied because plaintiffs failed to present sworn and substantiated
evidence that they were prevented by fraud, accident, or wrongful act from making their defense
and because their defense (that the case relied upon in the underlying 1963 judgment was an
incorrect statement of the law) was not meritorious); State v. 1985 Chevrolet Pickup Truck,
778 S.W.2d 463 (Tex. 1989) (per curiam) (failure to follow the steps "enunciated [by the Texas
Supreme Court] in specific detail" prevented granting of a bill of review); Beck v. Beck, 771
S.W.2d 141 (Tex. 1989) (bill of review improperly dismissed at the pretrial stage - the only
relevant inquiry was whether a prima facie defense had been established); Tice v. City of
Pasadena, 767 S.W.2d 700 (Tex. 1989) (conspiracy to suborn perjury is not extrinsic fraud
which would allow granting a bill of review).

2. See infra notes 6-69 and accompanying text (explaining the standard requirements for
a bill of review).

3. See infra notes 70-100 and accompanying text (explaining the unusual procedural and
tactical difficulties in a bill of review).

4. See infra notes 101-27 and accompanying text (explaining the provisions of rule 60(b)).
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posals to change the present bill of review procedure will be dis-
cussed.'

I. THE EQUITABLE BILL OF REVIEW

A bill of review is an equitable proceeding to set aside a final
judgment. 6 It is a separate and distinct cause of action which must
be filed in the same court that issued the judgment to be challenged
in the bill of review. 7 Generally, the statute of limitations for filing
a bill of review is four years.' For this type of review to be proper,
the judgment cannot be subject to a motion for a new trial, 9 cannot
be directly appealable, 10 and cannot be appealable by writ of error."
The bill of review may not be used to review an issue which has

5. See infra notes 128-42 and accompanying text (examining three possible alternatives
for the bill of review).

6. See Transworld Fin. Servs. Corp. v. Briscoe, 722 S.W.2d 407, 407 (Tex. 1987); Schwartz
v. Jefferson, 520 S.W.2d 881, 889 (Tex. 1975).

7. See Fassy v. Kenyon, 675 S.W.2d 217, 218 (Tex. App. - Houston list Dist.] 1984,
no writ); Holder v. Scott, 396 S.W.2d 906, 909 (Tex. Civ. App. - Texarkana 1965, writ refd
n.r.e.); Kieke v. Cox, 300 S.W.2d 309, 311-12 (Tex. Civ. App. - San Antonio 1957, no writ).
In Fassy the court also held that it is proper to maintain a bill of review in a transferee court.
See 675 S.W.2d at 219.

8. See Williams v. Adams, 696 S.W.2d 156, 160 (Tex. App. - Houston [14th Dist.]
1985, writ ref'd n.r.e.); Ragsdale v. Ragsdale, 520 S.W.2d 839, 844 (Tex. Civ. App. - Fort
Worth 1975, no writ); Raney v. Mack, 504 S.W.2d 527, 532 (Tex. Civ. App. - Texarkana
1973, no writ); Weston v. Van Meter, 297 S.W.2d 302, 306 (Tex. Civ. App. - Texarkana
1956, no writ) (all citing TEX. REv. CIV. STAT. ANN. art. 5529 (Vernon 1958), repealed by TEX.
Crv. PRAc. & REM. CODE ANN. § 31 (Vernon 1980)). However, bills of review in probate
matters must be filed within two years from the date of the judgment under attack. TEX. PROB.

CODE ANN. § 31 (Vernon 1980).
9. See 722 S.W.2d at 407; Baker v. Goldsmith, 582 S.W.2d 404, 406 (Tex. 1979); McEwen

v. Harrison, 162 Tex. 125, 131-32, 345 S.W.2d 706, 709-10 (1961); Winters Mut. Aid Ass'n
Circle No. 2 v. Reddin, 49 S.W.2d 1095, 1096 (Tex. Comm'n. App. 1932, holding approved);
Comment, Setting Aside Judgments Against the Absent Defendant, 37 TEX. L. REv. 208, 221
(1958).

10. See 722 S.W.2d at 407; 582 S.W.2d at 406; 162 Tex. at 131-32, 345 S.W.2d at 709-
10; see also TEX. R. Crv. P. 329b(d), (0 (trial court has plenary power for thirty days from
the date a judgment is signed, after which the court may only set aside a judgment by way of
bill of review). However, if a direct appeal is available and the litigant neglects to avail him-
or herself of this remedy, then the litigant " 'is not entitled to resort to a court of equity for
relief against the judgment.' " French v. Brown, 424 S.W.2d 893, 895 (Vex. 1967) (quoting
Lynn v. Hanna, 116 Tex. 652, -_, 296 S.W. 280, 281 (1927).

11. See National Bank v. First Nat'l Bank, 682 S.W.2d 366, 369 (Tex. App. - Tyler 1984,
no writ) (party sought bill of review, but failure to exercise other remedies including urging of
motion for new trial and appeal by writ of error prevented granting the bill of review).
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been previously examined by any of those means.' 2 It is a purposely
difficult procedure because it conflicts with the fundamental policy
that judgments must become final at some point in time.' 3 These
concerns are well-stated in Alexander v. Hagedorn:

[B]ills of review seeking relief from judgments "are always
watched by the Courts of equity with extreme jealousy, and the
grounds on which interference will be allowed are narrow and
restricted"; and the rules are not to be relaxed merely because
it may appear in some particular case that an injustice has been
done. . . . "Endless litigation, in which nothing is ever finally
determined, would be worse than occasional miscarriages of
justice. 14

Therefore, plaintiffs in bill of review proceedings must ordinarily
plead and prove: (1) that they have a meritorious defense to the
cause of action under which the judgment was previously rendered;
(2) that they were prevented from making the defense by fraud,
accident, or wrongful act of the adverse party, or official mistake;
and (3) that their failure to make the defense was not due to any
fault or negligence of their own. 5 All three requirements must
normally be established in order to be successful in a bill of review
proceeding. 16

A. Meritorious Defense

Recent Texas Supreme Court opinions elucidate the requirement
that the plaintiff in a bill of review action must present a valid
defense to the previous action. 17 Specifically, the court has deter-

12. See Rizk v. Mayad, 603 S.W.2d 773, 776 (Tex. 1980). In other words, issue preclusion
may apply. See Pope v. Moore, 729 S.W.2d 125, 127 (Tex. App. - Dallas 1987, writ ref'd
n.r.e.).

13. See Montgomery v. Kennedy, 669 S.W.2d 309, 312 (Tex. 1984) (citing Alexander v.
Hagedorn, 148 Tex. 565, 569, 226 S.W.2d 996, 998 (1950)).

14. 148 Tex. at 569, 226 S.W.2d at 998 (citations omitted).
15. See id.; accord Texas Mach. & Equip. Co. v. Gordon Knox Oil & Exploration Co.,

442 S.W.2d 315, 317-18 (rex. 1969); Gracey v. West, 422 S.W.2d 913, 915 (Tex. 1968). The
meritorious defense requirement does not apply when notice of the previous judgment has not
met due process standards. See Peralta v. Heights Medical Center, Inc., 485 U.S. 80, 84 (1988);
see also infra notes 60-69 and accompanying text (dealing with the problems created by defective
notice).

16. See Baker v. Goldsmith, 582 S.W.2d 404, 407 (Tex. 1979).
17. See Ortega v. First Republicbank Fort Worth, 33 Tex. Sup. Ct. J. 285, 286 (Feb. 28,

1990); State v. 1985 Chevrolet Pickup Truck, 778 S.W.2d 463, 464 (Tex. 1989) (per curiam).
The requirement is found in earlier Texas cases as well. See Sedgwick v. Kirby Lumber Co.,

1990]
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mined that such a plaintiff must "allege, with particularity, sworn
facts sufficient to constitute a defense and, as a pretrial matter,
present prima facie proof to support the contention."' 8 If a petition
for bill of review does not clearly present such a defense, it may
be attacked by way of special exception. 19

The party seeking a bill of review must meet this requirement
at the pretrial stage by making its prima facie showing before the
rest of the cause may be considered. 20 The Texas Supreme Court
has stated that "[tihis preliminary showing is essential in order to
assure the court that valuable judicial resources will not be wasted
by conducting a spurious 'full-blown' examination of the merits." ' 2'
The plaintiff meets this requirement when he demonstrates that his
or her defense is not barred as a matter of law and that if no
opposing evidence were offered, he or she would be entitled to a
judgment on retrial. 22 The defendant in a bill of review proceeding
may offer evidence controverting the proffered defense which may
be received at the discretion of the trial judge, but any disputes
over factual issues will be resolved in favor of the moving party. 23

B. Fraud, Accident or Official Mistake

The second element of a petition for a bill of review requires
that the plaintiff show that his or her failure to present the meri-
torious defense resulted from the fraud, accident, or wrongful act
of the opposing party or was due to official mistake. 24 Generally,
it must be shown that the responding party perpetrated a fraud or

130 Tex. 163, 107 S.W.2d 358, 359 (Tex. 1937); Eddleman v. McGlathery, 74 Tex. 280, 11
S.W. 1100, 1100 (1889); Johnson v. Templeton, 60 Tex. 238, 239 (1883); Goss v. McClaren,
17 Tex. 107, 118 (1856).

18. 778 S.W.2d at 464 (citing Baker v. Goldsmith, 582 S.W.2d 404, 408 (Tex. 1979))
(emphasis added).

19. See Clemons v. State, 737 S.W.2d 431, 432 (Tex. App. - Eastland 1987, no writ);
Ragsdale v. Ragsdale, 520 S.W.2d 839, 842 (Tex. Civ. App. - Fort Worth 1975, no writ);
Farias v. Besteiro, 453 S.W.2d 314, 316-17 (Tex. Civ. App. - Corpus Christi 1970, writ refrd
n.r.e.); see also TEX. R. Crv. P. 91 (dealing with special exceptions).

20. See Beck v. Beck, 771 S.W.2d 141, 141 (rex. 1989).
21. 582 S.W.2d at 408.
22. See id. at 408-09; Spears v. Haas, 718 S.W.2d 756, 758 (Tex. App. - Corpus Christi

1986, no writ); Earp v. Earp, 688 S.W.2d 245, 247 (Tex. App. - Fort Worth 1985, no writ).
23. 582 S.W.2d at 409; see also infra notes 85-95 and accompanying text (discussing

strategic considerations of the prima facie defense requirement).
24. See Alexander v. Hagedorn, 148 Tex. 565, 571, 226 S.W.2d 996, 999 (Tex. 1950).
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deception which prevented the movant from knowing about or
acting on his or her rights in the underlying action.2 Fraud must
be extrinsic in order to support a bill of review. 26 Extrinsic fraud
is a wrongful act committed by the bill of review defendant which
prevented the plaintiff from either knowing about his or her rights
or defense, or from having a fair opportunity to present them at
trial. 27 Examples of extrinsic fraud include promising to settle a
claim and then proceeding to obtain judgment despite the promise, 2

concealing material facts used by a fiduciary to induce an agreed
judgment, 29 and filing a false certificate of last known address in
order to prevent the original defendarnt (bill of review plaintiff)
from asserting a meritorious defense.30

However, a showing of intrinsic fraud on the part of a bill of
review defendant in the underlying suit will not meet the fraud
requirement of a bill of review cause of action.3 Intrinsic fraud
arises with regard to matters which were actually considered by the
trial court in the original action underlying the bill of review.32 It
relates to the merits of the real dispute between the parties and will
not support relief by way of a bill of review.33 Thus, a conspiracy
to suborn perjury at the original trial on the merits is intrinsic fraud
which will not support a bill of review.3 4 The question rests on

25. See Montgomery v. Kennedy, 669 S.W.2d 309, 313 (Tex. 1984); 148 Tex. at 574, 226

S.W.2d at 1001.
26. See 669 S.W.2d at 312-13; 148 Tex. at 574, 226 S.W.2d at 1001.
27. See 669 S.W.2d at 314; 148 Tex. at 574, 226 S.W.2d at 1001; Crouch v. McGaw, 134

Tex. 633, 639, 138 S.W.2d 94, 97 (1940); Raney v. Mack, 504 S.W.2d 527, 533 (Tex. Civ.
App. - Texarkana 1973, no writ); State v. Wright, 56 S.W.2d 950, 952 (Tex. Civ. App. -
Austin 1933, no writ); see also United States v. Throckmorton, 98 U.S. 61, 65-66 (1878) (giving
an early and influential exposition of the distinction between extrinsic and intrinsic fraud).

28. See Griffith v. Conrad, 536 S.W.2d 658, 660 (Tex. Civ. App. - Corpus Christi 1976,
no writ).

29. See 669 S.W.2d at 313 ("A fiduciary's concealment of material facts, used to induce
an agreed or uncontested judgment, which prevents a party from presenting at trial his legal
right, is extrinsic fraud.").

30. See Lee v. Thomas, 534 S.W.2d 422, 427 (Tex. Civ. App. - Waco 1976, writ ref'd
n.r.e.).

31. See Tice v. City of Pasadena, 767 S.W.2d 700, 702 (Tex. 1989).
32. See Alexander v. Hagedorn, 148 Tex. 565, 577, 226 S.W.2d 996, 1002 (Tex. 1950);

Crouch v. McGaw, 134 Tex. 633, 639, 138 S.W.2d 94, 97 (1940).
33. See 148 Tex. at 577, 226 S.W.2d at 1002.
34. See 767 S.W.2d at 704; Montgomery v. Kennedy, 669 S.W.2d 309, 313 (Tex. 1984)

("It is particularly well-established that the alleged perjury of a witness on a contested issue,
which the opposing party had the opportunity to refute, is intrinsic fraud." (citing Crouch v.
McGaw, 134 Tex. 633, 637, 138 S.W.2d 94, 96 (1940))).
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whether the allegedly fraudulent actions could have been raised at
the original trial." If so, then it is intrinsic fraud.16

The distinction between extrinsic and intrinsic fraud maintained
in bill of review proceedings has been criticized by commentators.
One critic opined that "Texas courts have too often ... not resisted
the temptation to perpetuate highly technical distinctions such as
that between extrinsic and intrinsic fraud. 3 7 The adherence to the
dichotomy between extrinsic and intrinsic fraud has caused an
unnecessary complication in the law and inconsistent applications
of the distinction as courts attempt to be equitable in hard cases.3
Furthermore, relief has been denied in cases in which the opposing
party has conspired to commit perjury because such a conspiracy
constitutes intrinsic fraud.3 9 The rationale behind the decisions is
based on the beliefs that "interest republicae ut sit finis litium -
it is for the public good that there be an end of litigation" 4 and
that the parties could cross-examine witnesses during trial to estab-
lish perjury or refute their testimony I.4  These rationales, however,
fail to take into account that a party may have had no indication
of the underlying perjury during trial and, thus, had no reason to
"vigorously cross-examine" the witness. 42 For those willing to com-
mit perjury, the distinction provides incentive to be "good" at it
because the more thorough and convincing the perjury, the less
vigorous the cross-examination will be.

In response to some of these concerns, Texas courts have
developed an exception whereby a party will be relieved of the need
to show fraud if he can show that an official mistake was made. 43

35. See 767 S.W.2d at 704; 669 S.W.2d at 312-13.
36. See 767 S.W.2d at 704; 669 S.W.2d at 312-13.
37. Comment, Bill of Review: The Requirement of Extrinsic Fraud, 30 BAYLOR L. REv.

539, 548 (1978).
38. See id. at 543-44; RESTATEMENT (SEcoND) OF JUDGMENTS § 70 comment c (1982) ("It

was never satisfactorily explained why a litigant misled into defaulting should be more fully
protected than one who suffered a judgment by reason of deception committed in open court.").

39. See Tice v. City of Pasadena, 767 S.W.2d 700, 704 (Tex. 1989); Montgomery v.
Kennedy, 669 S.W.2d 309, 312-13 (Tex. 1984).

40. Goss v. McClaren, 17 Tex. 107, 121 (1856); see 767 S.W.2d at 703; 669 S.W.2d at
312.

41. See id. at 313.
42. See Note, Relief from Fraudulent Judgments in the Federal Courts: Motion to Vacate

or Independent Action - Opposite Sides of the Same Coin, 36 DRAKE L. Rav. 389, 400 (1986-
1987).

43. See Gracey v. West, 422 S.W.2d 913, 915-16 (Tex. 1968); Hanks v. Rosser, 378 S.W.2d

[Vol. 21:763
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An official mistake can occur when a litigant fails to take appro-
priate trial steps in reliance on erroneous information provided by
an official court functionary or when a court official fails to
perform required duties." An official mistake may include the
clerk's failure to send notice of dismissal, 45 the misplacement of an
original answer," or erroneous information provided by the clerk
to a party regarding whether to file an answer or motion for new
trial. 47 However, one's own attorney is not an officer of the court
for purposes of determining if an official mistake has been made.4 8

An official mistake which prevents the bill of review plaintiff from
receiving service in the original proceeding relieves the plaintiff of
the burden of showing fraud.4 9 One must be careful in relying on
the mistake exception to the fraud requirement because if a mistake
occurs which causes delayed notice, but notice nonetheless, then
failure to take prompt action with regard to the delayed notice will
implicate the third requirement.50

C. No Negligence on the Part of the Moving Party

The plaintiff's failure to present a meritorious defense in the
original action must not have been due to his own negligence.' The
Texas Supreme Court has stated:

31, 34 (Tex. 1964); American Gen. Fire & Casualty Co. v. Schattman, 761 S.W.2d 582, 586
(Tex. App. - Fort Worth 1988, no writ); Wadkins v. Diversified Contractors, Inc., 734 S.W.2d
142, 144 (Tex. App. - Houston [lIst Dist.] 1987, no writ).

44. See Baker v. Goldsmith, 582 S.W.2d 404, 407 (Tex. 1979); Texas Indus., Inc. v.
Sanchez, 525 S.W.2d 870, 871 (Tex. 1975) (per curiam).

45. See Plains Growers, Inc. v. Jordon, 519 S.W.2d 633, 637 (Tex. 1974).
46. See 582 S.W.2d at 407.
47. See 378 S.W.2d at 34; Pope v. Moore, 729 S.W.2d 125, 127 (Tex. App. - Dallas

1987, writ ref'd n.r.e.); Edgin v. Blasi, 706 S.W.2d 353, 354-55 (Tex. App. - Fort Worth
1986, no writ); City of Laredo v. Threadgill, 686 S.W.2d 734, 735 (Tex. App. - San Antonio
1985, no writ).

48. Transworld Fin. Servs. Corp. v. Briscoe, 722 S.W.2d 407, 408 (Tex. 1987).
49. See Texas Indus., Inc. v. Sanchez, 525 S.W.2d 870, 871 (Tex. 1975) (per curiam). In

light of the decision in Peralta v. Heights Medical Center, Inc., 485 U.S. 80 (1988), a complete
failure of service may relieve a bill of review plaintiff from other requirements. See infra notes
60-69 and accompanying text (addressing due process concerns about notice and subsequent bill
of review proceedings).

50. See infra notes 51-59 and accompanying text (bill of review plaintiff must establish no
negligence on his part).

51. See Jarrett v. Northcutt, 592 S.W.2d 930, 930-31 (Tex. 1979) (per curiam); Baker v.
Goldsmith, 582 S.W.2d 404, 407 (Tex. 1979); Petro-Chemical Trans., Inc. v. Carroll, 514
S.W.2d 240, 246 (Tex. 1974); Parker v. Holland, 444 S.W.2d 581, 582 (Tex. 1969); Gracey v.
West, 422 S.W.2d 913, 918 (Tex. 1968); Magan v. Hughes Television Network, Inc., 727
S.W.2d 104, 105-06 (Tex. App. - San Antonio 1987, no writ).
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"No rule of law is better settled than the one that a court of
equity will not set aside a final judgment in a former action
when the failure to have a full and fair presentation of the case
therein resulted from the negligence, inadvertence or mistake
either of the party seeking relief or his counsel." 5 2

Failure to file a motion for new trial when one has notice of a
default judgment within thirty days of its entry is negligence which
will prevent the granting of a bill of review.13 Even if a motion for
new trial is filed, failure of the moving party to urge the motion
prior to the expiration of the time period for obtaining a ruling
will prevent the granting of a bill of review.5 4 A plaintiff who fails
to invoke a right of appeal when it is available is also precluded
from proceeding on a petition for bill of review unless adequate
explanation is given." If the bill of review plaintiff learns of the
rendition of judgment against him or her within six months of its
entry, then failure to urge a defense which would appear on the
face of the pleadings by use of a writ of error will prevent the
granting of a bill of review due to the plaintiff's negligence.16

However, if the error does not appear on the face of the pleadings,
the failure to pursue a writ of error will be excused.5 7 The plaintiff's
failure to assert defenses which appear on the face of the pleadings
by the appropriate procedures will prevent him or her from raising
them in a bill of review.5" The practical effect of these requirements
is to make the plaintiff show the court that he or she was diligent
in pursuing his or her rights. 9

52. 514 S.W.2d at 246 (quoting Kelly v. Wright, 144 Tex. 144, 188 S.W.2d 983, 986
(1945)).

53. See National Bank v. First Nat'l Bank, 682 S.W.2d 366, 368-69 (Tex. App. - Tyler
1984, no writ); American Red Cross v. Longley, 165 S.W.2d 233 (Tex. Civ. App. - Fort
Worth 1942, no writ).

54. See 682 S.W.2d at 368.
55. See French v. Brown, 424 S.W.2d 893, 895 (Tex. 1967); Steward v. Steward, 734

S.W.2d 432, 434 (Tex. App. - Fort Worth 1987, no writ).
56. See 734 S.W.2d at 435. TEx. R. App. P. 45(d) provides that appeal by writ of error

is available for six months after a final judgment is signed.
57. See 682 S.W.2d at 369; Smith v. Ellis, 319 S.W.2d 745, 748 (Tex. Civ. App. - Waco

1958, no writ).
58. See McEwen v. Harrison, 162 Tex. 125, 133, 345 S.W.2d 706, 710 (1961); National

Bank v. First Nat'l Bank, 682 S.W.2d 366, 369 (Tex. App. - Tyler 1984, no writ).
59. See Petty v. Mitchell, 187'S.W.2d 138, 139 (Tex. Civ. App. - 1948, no writ).

[Vol. 21:763
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D. Due Process Considerations Affecting Bill of Review
Requirements

The recent United States Supreme Court case of Peralta v.
Heights Medical Center, Inc.60 has further complicated the require-
ments for an equitable bill of review. 61 In Peralta, the Supreme
Court held that a bill of review plaintiff who had received no service
of process in the underlying action was relieved of the requirement
of showing a meritorious defense in a bill of review proceeding. 62

The Court reasoned that a contrary holding would constitute a
denial of due process. 63 Peralta left unanswered the issue of whether
it would be proper to require the plaintiff to show a meritorious
defense after a judgment is rendered under defective service of
process. The Texas Supreme Court has not yet examined this issue,
but has explicitly referred to it in recent decisions. 64

Generally, a judgment is void when the court has no jurisdiction
over a party. 65 In order to obtain jurisdiction over a party, there
must be notice which comports with the requirements of due process. 66

However, a judgment rendered with defective service may not violate
due process, and therefore, it would not be void, but would be
voidable under state law requiring exact compliance with service of
process procedures. 67 It should be noted that a defendant who has
received defective service (as distinguished from no service) may
have as many as three remedies available prior to applying for a
bill of review - all of which are less onerous. These remedies are

60. 485 U.S. 80 (1988).
61. See Trail & Beck, Peralta v. Heights Medical Center, Inc.: A Void Judgment Is a Void

Judgment Is a Void Judgment - Bill of Review and Procedural Due Process in Texas, 40
BAYLOR L. REv. 367, 386-88 (1988).

62. 485 U.S. at 84.
63. See id.
64. See Ortega v. First Republicbank Fort Worth, 33 Tex. Sup. Ct. J. 285 n.1 (Feb. 28,

1990); State v. 1985 Chevrolet Pickup Truck, 778 S.W.2d 463, 464 n.1 (Tex. 1989) (per curiam);
Beck v. Beck, 771 S.W.2d 141, 141 n.1 (Tex. 1989). But see Lopez v. Lopez, 757 S.W.2d 721,
723 (Tex.1988); American Gen. Fire & Casualty Co. v. Schattman, 761 S.W.2d 582, 586 (Tex.
App. - Fort Worth 1988, no writ) ("In our opinion, Peralta, Lopez, and other cases have
radically changed the requirements for bill of review practice.").

65. See Browning v. Placke, 698 S.W.2d 362, 363 (Tex. 1985).
66. See Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950).
67. See Bronze & Beautiful, Inc. v. Mahone, 750 S.W.2d 28, 29 (Tex. App. - Texarkana

1988, no writ).
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a motion for a new trial, appeal, and a writ of error.68 Indeed,
failure to use such remedies after notice, even if defective, may be
used against a bill of review plaintiff.6 9

II. PROCEDURAL COMPLEXITIES AND STRATEGIC QUESTIONS

The three requirements for a bill of review, 70 the exceptions for
official mistake,7' and the due process problems72 create a compli-
cated area of law which should be approached with caution. The
process becomes exacerbated by the specific procedural steps which
must be followed prior to the granting of a bill of review. These
steps center around the requirement of a prima facie showing of a
meritorious defense as a pretrial matter. 73 A final complication
arises when a bill of review plaintiff seeks to prevent enforcement
of the underlying judgment while a determination of its validity is
made.7

4

A. Injunctive Relief in Bill of Review Proceedings

Frequently, a party seeking a bill of review will seek an in-
junction to prevent the enforcement of the previously entered judg-
ment.7 The usual requirements regarding injunctive relief apply in
bill of review proceedings. The plaintiff must show that there is no
adequate remedy available at law. 76 He or she must allege and prove

68. See TEx. R. Crv. P. 329b(a)-(c) (motion for new trial); TEX. R. App. P. 41(a) (appeal);
TEx. Civ. PRAC. & REM. CODE ANN. § 51.013 (Vernon 1986) (writ of error).

69. See supra notes 51-59 and accompanying text (plaintiff must show that he was not
negligent).

70. See supra note 15 and accompanying text (presenting standard bill of review require-
ments).

71. See supra notes 43-50 and accompanying text (explaining that an official mistake will
relieve a party of the need to show fraud).

72. See supra notes 60-69 and accompanying text (examining due process requirements in
bill of review proceedings).

73. See infra notes 81-95 and accompanying text (explaining the requirement of a pretrial
showing of a meritorious defense).

74. See infra notes 75-80 and accompanying text (presenting requirements for obtaining an
injunction in bill of review proceedings).

75. See EMW Mfg. Co. v. Lemons, 724 S.W.2d 425, 426 (Tex. App. - Fort Worth 1987),
rev'd on other grounds, 747 S.W.2d 372 (Tex. 1988) (per curiam); Central Airlines, Inc. v.
Kahle, 419 S.W.2d 873, 874 (Tex. Civ. App. - Fort Worth 1967, writ ref'd n.r.e.); Texas
State Bd. of Examiners in Optometry v. Lane, 349 S.W.2d 763, 764 (Tex. Civ. App. - Fort
Worth 1961, no writ).

76. See Stroud v. Town of Pecos City, 391 S.W.2d 805, 806 (Tex. Civ. App. - El Paso
1965, writ refd n.r.e.).
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facts which would show that the plaintiff would have a probable
right to prevail in the bill of review proceeding and that he or she
will suffer irreparable harm if the injunction is not granted. 7 The
plaintiff wishing to prevent the enforcement of the underlying
judgment during the pendency of the bill of review proceeding is
in the unenviable position of having to present most, if not all, of
the bill of review in order to ensure that an injunction will issue. 7

1

The consequence of this is to allow the defendant to obtain a
preview of the plaintiff's case.79 On the whole, however, these
disadvantages are typical of the uphill battle which a bill of review
plaintiff faces.8 0

B. Prima Facie Defense and the Burden of Proof

As previously noted, the first requirement of a bill of review
is that the plaintiff must have a meritorious defense.8 The movant
must file a petition alleging, with particularity, sufficient facts to
constitute a defense.82 He must further make a prima facie showing
of his defense as a pretrial matter.83 Failure to do so will result in
a denial of the bill of the review at the pretrial stage.8 4

It should be remembered, however, that at the pretrial stage
only the prima facie showing of a meritorious defense will be
tested.85 The pretrial showing should not address the other elements
of the bill of review proceeding. 6 The Texas Supreme Court initially
promulgated this procedure in Baker v. Goldsmith7 with the hope
of preventing spurious examinations of the merits of a case when

77. See Millwrights Local Union No. 2484 v. Rust Eng'g Co., 433 S.W.2d 683, 687 (Tex.
1968); Cox v. Guaranty Nat'l Bank, 565 S.W.2d 565, 570 (Tex. Civ. App. - Corpus Christi
1978, no writ).

78. See Siskind, Bill of Review - The Last Chance, 20 S. TEX. L.J. 237, 243 (1980).
79. See id.
80. See supra note 14 and accompanying quote (asserting rationale for the difficulties).
81. See supra notes 17-23 and accompanying text (explaining the meritorious defense

requirement).
82. See State v. 1985 Chevrolet Pickup Truck, 778 S.W.2d 463, 464 (Tex. 1989) (per

curiam); Baker v. Goldsmith, 582 S.W.2d 404, 408 (Tex. 1979).
83. See 582 S.W.2d at 408; Spears v. Haas, 718 S.W.2d 756, 758 (Tex. App. - Corpus

Christi 1986, no writ).
84. See 582 S.W.2d at 409; Earp v. Earp, 688 S.W.2d 245, 247 (Tex. App. - Fort Worth

1985, no writ).
85. See Beck v. Beck, 771 S.W.2d 141, 142 (Tex. 1989).
86. See id.
87. 582 S.W.2d 404 (Tex. 1979).
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no defense is available.8 8 After a prima facie showing, the trial
court can proceed to a trial on the remaining elements of the bill
of review.8 9 If a prima facie defense is not established, then the
petition for bill of review will be dismissed. 90 The plaintiff must
only make a prima facie showing of a meritorious defense; he or
she need not establish it by a preponderance of the evidence at this
stage.91

The pretrial examination of the meritorious defense presents
several tactical advantages for the bill of review defendant. First,
it affords the defendant a preliminary view of the plaintiff's case. 92

This advantage could be enhanced by filing a special bill of excep-
tions, thereby requiring the plaintiff to plead with greater particu-
larity its meritorious defense. 93 Second, at the pretrial determination
of the meritorious defense, a motion for summary judgment on one
of the other elements of a bill of review could be urged. 94 If

successful, such a tactic would keep the costs of the litigation down
by resolving the dispute more quickly. However, if it is not used
for that purpose, and a summary judgment is requested, yet another
hearing will have to be held. Courts should be careful not to treat
the pretrial inquiry as more than an examination of the prima facie
defense issue unless a motion for summary judgment has been
raised. 95

Thus, in a typical bill of review action, the plaintiff must
prevail at three separate proceedings in order to be completely
protected from an erroneous judgment. First, the plaintiff must
prevail at the hearing on the injunction to prevent the enforcement
of the previous judgment. Second, the plaintiff must present a

88. See id. at 408.
89. See 771 S.W.2d at 142.
90. See id.
91. 582 S.W.2d at 408-09; Borgerding v. Griffin, 716 S.W.2d 694, 696 (Tex. App. -

Corpus Christi 1986, no writ).
92. See Siskind, supra note 78, at 246-47.
93. See generally Farias v. Besteiro, 453 S.W.2d 314 (Tex. Civ. App. - Corpus Christi

1970, writ ref'd n.r.e.) (employing this tactic).
94. For example, the failure of the plaintiff to exercise review by way of writ of error

could be urged as grounds for summary judgment in favor of the bill of review defendant.
Thus, while the plaintiff might have made a prima facie showing of a valid defense, summary
judgment would be proper because the failure to present the defense was due to the plaintiff's
own negligence.

95. See Beck v. Beck, 771 S.W.2d 141, 142 (Tex. 1989).
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prima facie defense at pretrial hearing. Finally, the plaintiff must
prevail at the trial on the bill of review itself. These multiple hearings
have been characterized as "unnecessary, wasteful, and confus-
ing."'

96

To begin the bill of review proceeding the burden rests squarely
on the party seeking relief. The plaintiff must prove to the court
by a preponderance of the evidence that the underlying judgment
was rendered as a result of fraud, accident, or official mistake and
that their was no negligence on his or her part. 97 Once the bill of
review elements are established, the parties have the burden which
they would have had in the previous suit. 98 Thus, the bill of review
defendant, who was the plaintiff in the earlier judgment, assumes
the burden of proving its case once again. 99 The court may, in its
discretion, separate the issue as to validity of judgment and the
actual retrial of the underlying cause for separate hearings."°° In
cases in which a "full-blown" trial on the merits supports the prior
judgment, it is appropriate to separate the issues for trial. Doing
so prevents a needless retrial of the underlying cause if the bill of
review plaintiff fails to meet its burden.

III. FEDERAL RULE 60(b)

As the foregoing discussion indicates, the bill of review pro-
cedure found in Texas is arduous and complex. Since the method
for obtaining relief from judgments in Texas is so difficult, an
examination of alternative methods for achieving the same end is
in order. By far, the most prevalent method for correcting judgments

96. Baker v. Goldsmith, 582 S.W.2d 404, 410 (Tex. 1979) (Pope, J., concurring). Lemons
v. EMW Mfg. Co., 747 S.W.2d 372 (Tex. 1988) (per curiam) illustrates the potential confusion.
In Lemons, a manufacturer brought a bill of review to contest a default judgment taken
against it in a products liability action. See id. at 372. The court denied the bill of review at
a hearing to examine the meritorious defense requirement. See id. On appeal a dispute arose
as to the purpose of the hearing. See id. The court of appeals reversed the trial court, but
the supreme court affirmed the trial court stating that EMW had failed to preserve that
objection to the purpose of the hearing. See id. at 373.

97. See 582 S.W.2d at 409.
98. See id.
99. See id.

100. See TEx. R. Clv. P. 174(b); 582 S.W.2d at 409; Kessler v. Kessler, 693 S.W.2d 522,
526 (Tex. App. - Corpus Christi 1985, writ ref'd n.r.e.); McCombs v. Forney, 607 S.W.2d
591, 592 (Tex. Civ. App. - Houston [ist Dist.] 1980, no writ).
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is found in the Federal Rules of Civil Procedure.'0 ' Rule 60(b) deals
with situations which are covered by the bill of review procedure
in Texas. 10 2 The common-law procedure was abandoned by the

101. At least 35 states have adopted variations of federal rule 60(b). See ALA. R. Crv. P.
60(b) (federal rule with a four-month limitation); ALASKA R. CIv. P. 60(b); ARiz. R. Crv. P.
60(c) (federal rule with a six-month limitation); CoLo. R. Cirv. P. 60(b); DEL. CH. CT. R. 60(b);
FLA. R. Crv. P. 1.540(b); HAW. R. Civ. P. 60(b); IDAHO R. Crv. P. 60(b) (federal rule with a
six-month limitation); IND. R. Crv. P. 60(b) (federal rule with additions for divorce and
incompetence); KAN. STAT. AN. § 60-260 (1988); Ky. R. Cirv. P. CR60.02 (federal rule without
removing the extrinsic-intrinsic fraud distinction and adding a provision to deal with perjury);
ME. R. Crv. P. 60(b); MAss. R. Crv. P. 60(b); MICH. R. Cry. P. 2.612(B); MiNN. R. Crv. P.
60.02; Miss. R. Crv. P. 60(b); Mo. R. Cirv. P. 74.06(b)-(d) (federal rule without provisions for
new evidence or void judgments); MONT. CODE ch. 20, rule 60(b) (1989) (federal with six-month
limitation); NEV. R. Crv. P. 60(b) (federal rule with six-month time limit); N.H. REV. STAT.

ANN. § 526.1 (1989); N.J. R. Crv. P. 4:50-1,2,3; N.M. R. Crv. P. 1-060(B); N.C. GEN. STAT.
ch. 1A-l, rule 60(b); N.D. R. Cirv. P. 60(b); Omo R. Cirv. P. 60(b); OR. R. Crv. P. 71(b);
R.I. GEN. LAWS § 9-21-2 (1989); S.C. R. Civ. P. 60(b); S.D. CODIFED LAWS ANN. § 15-6-60-
(b) (1989); UTAH R. Crv. P. 60(b); VT. R. CIv. P. 60(b); WASH. R. Civ. P. 60(b)-(e) (federal
rule supplemented by WASH. REV. CODE ANN. § 4.72.010-.090 (1988)); W. VA. R. Crv. P.
60(b); Wis. STAT. ANN. § 806.07-.09 (West 1989); Wyo. R. Crv. P. 60(b). Other states have
rules which vary widely from state to state. See ARu. R. Civ. P. 60(c)-(k); CAL. CODE Crv.
PROC. § 473 (initially, the federal rule was based on the California practice); CONN. GEN. STAT.

ANN. § 52-270 (West 1989); GA. CODE ANN. § 7-301 & 303 (extraordinary motions for new
trial); ILL. ANN. STAT. ch. 110, para. 2-1401 (Smith-Hurd 1989); IOWA R. Cirv. P. 252-53; LA.
CODE Civ. PROC. ANN. art. 2004 (West 1989); MD. R. Crv. P. 2-535, 3-535; NEB. REv. STAT.

§ 25-2001 (1989); N.Y. CIv. PRAc. LAWS & R. 5015 (McKinney 1988); OKLA. STAT. ANN. tit.

12, ch. 16, § 1031-38; PA. R. Civ. P. 227.1; TENN. CODE ANN. § 27-7-102 (1989) (writ of error
coran nobis); VA. CODE ANN. § 8.01-428 (1989).

102. See FED. R. Civ. P. 60(b). In full, the rule provides:
(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered Evidence; Fraud,
etc.
On motion and upon such terms as are just, the court may relieve a party or a
party's legal representative from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertence, surprise, or excusable neglect; (2) newly
discovered evidence which by due diligence could not have been discovered in time
to move for a new trial under Rule 59(b); (3) fraud (whether heretofore denominated
intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse party; (4)
the judgment is void; (5) the judgment has been satisfied, released, or discharged, or
a prior judgment upon which it is based has been reversed or otherwise vacated, or
it is no longer equitable that the judgment should have prospective application; or
(6) any other reason justifying relief from the operation of the judgment. The motion
shall be made within a reasonable time, and for reasons (1), (2), and (3) not more
than one year after the judgment, order, or proceeding was entered or taken. A
motion under this subdivision (b) does not affect the finality of a judgment or suspend
its operation. This rule does not limit the power of a court to entertain an independent
action to relieve a party from a judgment, order, or proceeding, or to grant relief to
a defendant not actually personally notified as provided in Title 28, U.S.C., § 1655,
or to set aside a judgment for fraud upon the court. Writs of coram nobis, coram
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federal courts in 1946 after the adoption of the federal rules in
1938 and the streamlining of federal procedure which accompanied
the move. 03 The specific 1946 amendments to federal rule 60(b)
were in direct response to the perceived "snares and pitfalls of the
ancillary common law and equitable remedies" previously in place.l°4
The drafters of the revisions attempted to remove the uncertainties
and historical limitations of the older common-law remedies and,
at the same time, to preserve the equitable relief which they of-
fered.105 Rule 60(b) remains in substantially the same form today.' °6

Rule 60(b) defines the circumstances under which a party may
obtain relief from a final judgment. 07 It provides that a litigant
may have relief from a judgment for six reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which was not discovered soon
enough despite the exercise of due diligence;
(3) fraud or misconduct of the opposing party;
(4) a void judgment;
(5) the judgment has been satisfied or it would not be equitable
for it to have prospective application; and
(6) any other reason justifying relief from its operation. 08

The rule attempts to preserve the balance between the sanctity of
final judgments and the demand that justice be done based on the
facts of a given case. Two separate procedures for obtaining relief
from a final judgment are contemplated under the federal rule.

The first is by motion.'09 This procedure is intended to com-
pletely replace the ancillary common-law and equitable remedies of
coram nobis, coram vobis, audita querela, bill of review, and the

vobis, audita querela, and bills of review and bills in the nature of a bill of review,
are abolished, and the procedure for obtaining any relief from a judgment shall be
by motion as prescribed in these rules or by an independent action.

Id.
103. See Note, supra note 42, at 396. See generally 7 J. MooRE & J. LucAs, MooRE's

FEDERAL PRACTCE 60.09-.40 (2d ed. 1990) (completely examining the history of rule 60(b))
[hereinafter MooRE's FEDERAL PRACTICE].

104. Bankers Mortgage Co. v. United States, 423 F.2d 73, 77 (5th Cir.), cert. denied, 399
U.S. 927 (1970). The same criticisms are applicable to the Texas bill of review procedure.

105. See id.
106. Subsequent modifications in 1948 and 1987 were merely technical in nature. See FED.

R. Crv. P. 60(b) advisory committee's note (1948 amendment & 1987 amendment).
107. See FED. R. Crv. P. 60(b)(l)-(6). For the full text of the rule, see supra note 102.
108. See FED. R. Civ. P. 60(b)(l)-(6).
109. See id.
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bill in the nature of a bill of review, which were specifically
abolished by the rule. 10 The motion for relief from final judgment
must be filed in the same district court and in the action in which
the original judgment was entered."'

The second procedure contemplated by rule 60(b) is an inde-
pendent action to obtain relief from a judgment, order, or pro-
ceeding. 12 Rule 60(b) does not limit the power of the court to
entertain such an action." 3 The phrase "independent action," as
used in this clause, refers to a procedure which has historically been
known as an "independent action in equity to obtain relief from a
judgment." '" 4 This action should not be confused with ancillary
common-law and equitable remedies or their modern substitute, the
rule 60(b) motion."'

When a court grants a motion for relief from a judgment, a
court has exercised supervisory power over that court and its judg-
ment." 6 "[Tihe original bill, or independent action, to impeach for
fraud, accident, mistake or other equitable ground is founded upon
an independent and substantive equitable jurisdiction." 1" 7 The es-
sential elements of the independent action include:

(1) a judgment which ought not, in equity and good conscience,
to be enforced; (2) a good defense to the alleged cause of action
on which the judgment is founded; (3) fraud, accident, or mistake
which prevented the defendant in the judgment from obtaining
the benefit of his defense; (4) the absence of fault or negligence

110. See FED. R. Cr. P. 60(b) advisory committee's note (1946 amendment to subdivision
(b)); MooRE's FEDERAL PRACTICE, supra note 103, 60.27[1], 60.18[8].

Il1. See FED. R. CIV. P. 60(b) advisory committee's note (1946 amendment to subdivision
(b)). A potential exception to this rule occurs when the judgment of one district court is
registered in another district or other districts. See MooRE's FEDERAL PRACTICE, supra note 103,

60.28[1].
112. See FED. R. CIV. P. 60(b) ("[T]he procedure for obtaining any relief from a judgment

shall be by motion as prescribed in these rules or by an independent action.").
113. See id. ("This rule does not limit the power of a court to entertain an independent

action to relieve a party from a judgment.").
114. See MooRE's FEDERAL PRACTICE, supra note 103, 60.31-.35 (providing thorough

analysis of the provision in rule 60(b) that preserves the independent action).
115. See FED. R. CV. P. 60(b) advisory committee's note (1946 amendment to subdivision

(b)) ("If the right to make a motion is lost by the expiration of the time limits fixed in these
rules, the only other procedural remedy is by a new or independent action to set aside a
judgment upon those principles which have heretofore been applied in such an action.").

116. See MooRE's FEDERAL PRACTICE, supra note 103, 60.36.
117. Id.
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on the part of defendant; and (5) the absence of any adequate
remedy at law. 1 8

These requirements are very similar to the bill of review require-
ments in Texas and have been criticized on similar grounds."19 The
similarities of these requirements with the Texas bill of review
procedure would also seem to indicate that the current procedure
in Texas is a mutation of the original common law and equitable
forms of obtaining review. 20

A rule 60(b) motion, however, contains significant differences
from the independent action method and Texas' bill of review
procedure which make it easier to obtain relief if the request can
be brought within the purview of the rule. In a rule 60(b) motion,
there is no distinction between extrinsic or intrinsic fraud, and there
is no requirement that the movant show a lack of negligence with
regard to the faulty judgment.' 2' The procedure is also much simpler
than the Texas bill of review in that a separate cause of action is
not required - a simple motion will do. 22

The advantages of abolishing the distinction between extrinsic
and intrinsic fraud are apparent when examining a recent Texas
case. In Tice v. City of Pasadena,23 the city sought to overturn an
adverse judgment on the basis that the plaintiffs had conspired to
suborn perjury. 24 The Texas Supreme Court held that such an act
was intrinsic fraud and not reviewable by way of a bill of review.121
The federal rule would have allowed an inquiry into the fraud and
resulted in a more just result whereby a plaintiff would not benefit
from his or her own wrongful act. Rule 60(b) attempts to promote
finality in judgments by placing a one-year limitation on motions

118. National Surety Co. v. State Bank, 120 F. 593, 599 (8th Cir. 1903); see also Chicago,
R.I. & P. Ry. Co. v. Callicotte, 267 F. 799, (8th Cir. 1920), cert. denied, 255 U.S. 570 (1921).

119. Compare Note, supra note 42 (criticizing the allowance for independent actions in rule
60(b)) with Comment, supra note 37 (discussing tenuous nature of extrinsic-intrinsic distinction
in Texas bill of review proceedings).

120. See Goss v. McClaren, 17 Tex. 107, 118 (1856) (A bill of review is "an exercise of an
equitable jurisdiction, analogous to that exercised by the courts of chancery in England and the
common law states.").

121. See FED. R. Civ. P. 60(b)(1)-(3).
122. The rule states that "[o]n motion . . . the court may relieve a party ... from a final

judgment ... " FED. R. Crv. P. 60(b).
123. 767 S.W.2d 700 (Tex. 1989).
124. See id. at 701.
125. See id. at 702.
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under sections (b)(1) through (b)(3).126 Finally, the federal rule
contains a catch-all provision which would allow for relief in unique
situations when justice would require such a result. 2 7 The applica-
tion of such a rule seems more just and, at the very least, more
flexible than the current Texas procedure.

IV. PROPOSED ALTERNATIVES TO THE PRESENT BILL OF REVIEW
PROCEDURE

After having examined the quagmire of Texas bill of review
procedure and the alternative posed by rule 60(b), it is apparent
that a simplification of the present Texas procedure is possible. In
examining the alternatives to the bill of review, it is important to
consider several major concerns which repeatedly present themselves
in bill of review cases. The first and most emphatic concern has
been the need to preserve finality in judgments. 128 Second, it is
important "to assure the court that valuable judicial resources will
not be wasted.' ' 29 Finally, courts must not lose sight of the ever-
present judicial role of doing justice in the individual case. 30 These
concerns must be adequately addressed in any modification of the
Texas bill of review procedure. Therefore, three different proposals
for amendments to the Texas Rules of Civil Procedure will be
examined which hopefully simplify the present procedure but address
the concerns mentioned.

Initially, rule 329b(f) should be modified to read: "On expi-
ration of the time within which the trial court has plenary power,
a judgment cannot be set aside by the trial court except as provided
for in Rule 329c." The new rule, 329c, would consist of one of
three possible alternatives. The first alternative is to adopt a vari-

126. See FED. R. Crv. P. 60(b).
127. See id.
128. See Montgomery v. Kennedy, 669 S.W.2d 309, 312 (Tex. 1984) ("It is fundamentally

important that some finality be accorded to judgments, and bills of review seeking relief from
otherwise final judgments are scrutinized by courts of equity 'with extreme jealousy, and the
grounds on which interference will be allowed are narrow and restricted.' " (citing Alexander
v. Hagedorn, 148 Tex. 565, 568-69, 226 S.W.2d 996, 998 (1950))).

129. Baker v. Goldsmith, 582 S.W.2d 404, 408 (Tex. 1979).
130. For an example of this concern, see Publicker v. Shallcross, 106 F.2d 949 (3d Cir.

1939), cert. denied, 308 U.S. 6 (1940). In Publicker, the court abolished the extrinsic-intrinsic
fraud distinction, stating that "[w]e believe truth is more important than the trouble it takes
to get it." Id. at 952.
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ation of the federal rule for use as a major supplement to the bill
of review. The second proposed rule is a modified version of the
federal rule which completely abolishes any type of independent
action in the nature of a bill of review. The third proposed rule
explicitly adopts the current bill of review procedure, eliminates the
extrinsic-intrinsic fraud distinction, and simplifies the process for
obtaining review.

A. Adopt a Version of Federal Rule 60(b) as a Supplement to
Current Bill of Review Practice

Adopting a rule similar to federal rule 60(b) is a feasible
alternative to the procedural morass encountered in a bill of review
proceeding. For this purpose, the text of the federal rule would be
modified in two ways. First, the rule would not abolish bills of
review. Instead of referring to an independent action, the revision
would make allowance for the continued use of bill of review
proceedings after the time for motions under the proposed rule had
expired. Thus, the rule would state:

Rule 329c. Relief from Judgments.
(a) Relief from final judgments after the expiration of the plenary
power of the trial court under Rule 329b(d) shall be by motion
governed by this rule; provided that the court may at any time
correct a clerical error in the record of a judgment and render
judgment nunc pro tunc under Rule 316, and may also sign an
order declaring a previous judgment or order to be void because
signed after the court's plenary power had expired. This rule in
no way limits the court's power to hear motions for new trial
under Rule 329.
(b) On motion and upon such terms as are just, the court may
relieve a party or a party's legal representative from a final
judgment for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could
not have been discovered in time to move for a new trial
under Rule 329b:
(3) fraud (whether heretofore denominated intrinsic or ex-
trinsic), misrepresentation, or other misconduct of an ad-
verse party;
(4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged,
or a prior judgment upon which it is based has been
reversed or otherwise vacated, or it is no longer equitable
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that the judgment should have prospective application; or
(6) any other reason justifying relief from the operation of
the judgment.

(c) The motion shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or taken.
(d) A motion under this Rule does not affect the finality of a
judgment or suspend its operation.
(e) This Rule does not limit the power of the court to entertain
a bill of review except that if the grounds for such an action
could have been brought under this Rule but was not, the Bill
of Review shall be denied.

Rather than having to institute a separate suit, a party seeking relief
from a judgment could simply file a motion in the original court.
This would save resources for both litigants and the court. Fur-
thermore, the provision for use of the bill of review after the time
for the new motions has expired would allow the use of existing
case law.

B. Abolish Present Practice and Allow Relief by Motion Only

Though preferable to the existing Texas procedure, the federal
rule is not without its problems. Consequently, these criticisms are
applicable to the previous proposal. One problem is the bill of
review option which takes the place of the independent action in
the rule proposed in the preceding section and the extrinsic-intrinsic
fraud distinction which is a part of such an action.' 3 ' Furthermore,
some critics dislike the one-year limitation contained in rule 60(b).13 2

The Restatement (Second) of Judgments voices similar concerns
regarding the federal procedure stating that the one year limitation
on motions falling under rule 60(b)(l)-(3) "has led to no little
difficulty and conflict of decision" regarding whether to proceed
using a motion or an independent action.' 33

131. See Note, supra note 42, at 411; Comment, Seeking More Equitable Relief from
Fraudulent Judgments: Abolishing the Extrinsic-Intrinsic Distinction, 12 PAC. L.J. 1013, 1015
(1981) [hereinafter Comment, Extrinsic-Intrinsic Distinction]; Comment, Rule 60(b) Survey and
Proposal for General Reform, 60 CAL. L. REv. 531, 543-44 (1972) [hereinafter Comment,
Survey and Proposal]; Note, Attacking Fraudulently Obtained Judgments in the Federal Courts,
48 IOWA L. REV. 398, 401 (1963) [hereinafter Note, Attacking Fraudulently Obtained Judgments].

132. See Note, supra note 42.
133. RESTATEMENT (SECOND) OF JUDGMENTS § 79 comment b (1982).

[Vol. 21:763



BILL OF REVIEW

Thus, the second proposed rule is similar to rule 60(b) but
contains changes that make for the simplest procedural review of
erroneously rendered judgments. The second proposed rule provides:

Rule 329c. Relief from Judgments
(a) Relief from final judgments after the expiration of the plenary
power of the trial court under Rule 329b(d) shall be by motion
governed by this rule; provided that the court may at any time
correct a clerical error in the record of a judgment and render
judgment nunc pro tunc under Rule 316, and may also sign an
order declaring a previous judgment or order to be void because
signed after the court's plenary power had expired. This rule in
no way limits the court's power to hear motions for new trial
under Rule 329.
(b) On motion and upon such terms as are just, the court may
relieve a party or a party's legal representative from a final
judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence which by due diligence could
not have been discovered in time to move for a new trial
under Rule 329b:
(3) fraud (whether heretofore denominated intrinsic or ex-
trinsic), misrepresentation, or other misconduct of an ad-
verse party;
(4) the judgment is void;
(5) the judgment has been satisfied, released, or discharged,
or a prior judgment upon which it is based has been
reversed or otherwise vacated, or it is no longer equitable
that the judgment should have prospective application; or
(6) any other reason justifying relief from the operation of
the judgment.

(c) The motion shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than four years after the
judgment, order, or proceeding was entered or taken.
(d) A motion under this Rule does not affect the finality of a
judgment or suspend its operation.
(e) Bills of review and bills in the nature of a bill of review are
abolished, and the procedure for obtaining any relief from a
judgment shall be by motion prescribed in this rule.

The rule allows for relief of judgments by motion on the grounds
mentioned in the federal rule. It would eliminate the bill of review
and places a four year limitation on motions under grounds (1),
(2), and (3) while placing a reasonable time limitation on the motions
under (4), (5), and (6). The rule abolishes the intrinsic-extrinsic
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fraud distinction. It is less cumbersome to administer, and reduces
the workload on trial courts by removing the burden of completely
new causes of action in bill of review situations and allowing for
swift disposition of such claims at hearings on the motions. The
Restatement approves of this alternative by stating a preference for
obtaining relief from previously rendered judgments through the
use of a motion. Section 78 of the Restatement provides: "Relief
from a judgment must be obtained by means of a motion for that
purpose in the court that rendered the judgment unless relief may
be obtained more fully, conveniently, or appropriately by some
other procedure."'13 4 "Comment a" to that section further explains
the attitude of the drafters by stating that a "motion is the preferred
procedure for attacking a judgment."' 35

C. Modify Current Bill of Review Procedure and Codify It with
Certain Simplifications

Radical changes such as those above may not be appropriate
in a system which values stability. Therefore, it might be preferable
to integrate the substantive aspects of rule 60(b) into the present
Texas procedural framework. The third proposal attempts to do
this by providing:

Rule 329c. Relief from Judgments 3 6

(a) Relief from final judgments after the expiration of the plenary
power of the trial court under Rule 329b(d) shall be by motion
for relief from final judgment and governed by this rule; pro-
vided that the court may at any time correct a clerical error in
the record of a judgment and render judgment nunc pro tunc
under Rule 316, and may also sign an order declaring a previous
judgment or order to be void because signed after the court's
plenary power had expired. This Rule in no way limits the court's
power to hear motions for new trial under Rule 329.
(b) Bills of review and bills in the nature of a bill of review are
abolished. All relief previously obtainable and the grounds for
such relief previously available shall be available by proceedings
under this rule. The rules developed by previous case law re-

134. RESTATEMENT (SECOND) OF JUDGMENTS § 78 (1982).
135. RESTATEMENT (SECOND) OF JUDGMENTS § 78 comment a (1982).
136. Portions of this rule are derived from the Illinois procedure for obtaining relief from

judgments. See ILL. ANN. STAT. ch. 110, para. 2-1401 (Smith-Hurd 1989).
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garding bills of review shall apply equally to proceedings under
this rule except for the following:

(1) The element of fraud or official mistake shall not depend
on a showing of extrinsic or intrinsic fraud. Either shall
suffice to meet the requirement.
(2) The issues to be considered pursuant to a motion under
this rule shall be limited to those required to establish
entitlement of relief. In cases concerning judgments ren-
dered after a full trial, no retrial of the issues resolved by
the underlying judgment shall occur prior to or concurrent
with a determination of the motion under this Rule.
(3) No showing of a prima facie meritorious defense shall
be required prior to the hearing of the motion. Consider-
ation of the meritorious defense shall occur with the other
issues of a proceeding under this Rule.
(4) The motion must be filed in the same proceeding in
which the judgment was entered but will not constitute a
continuation of that proceeding. The motion must be sup-
ported by affidavit or other appropriate showing as to
matters not of record. All parties to the motion shall be
notified as provided by Rule 21a.
(5) The filing of a motion under this Rule shall not affect
the finality of the judgment, or suspend its operation.

Initially, the rule abolishes the extrinsic-intrinsic fraud distinction. 317

Such a distinction in the present system only prevents justice from
being served.' Then, while retaining the remaining substantive
content of the bill of review requirements, the procedure for ob-
taining relief dictates that the motion under the rule will deal only
with those requirements and will not address the merits of the
underlying claim. The only inquiry into the underlying litigation
will be the requirement of a prima facie defense which shall be
established at the same time as the other elements of the motion.
The current procedure requires a prima facie showing at a pretrial
hearing in order to conserve judicial resources.3 9 Under the pro-
posed alternative, the meritorious defense issue would be tried with

137. See Note, supra note 42, at 411; Comment, Extrinsic-Intrinsic Distinction, supra note
131, at 1015; Comment, Survey and Proposal, supra note 131, at 543-44; Note, Attacking
Fraudulently Obtained Judgments, supra note 131, at 401.

138. See Comment, supra note 37, at 546-50.
139. See supra note 88 and accompanying text (dealing with justifications for a pretrial

hearing).
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the other issues in order to reduce the number of hearings and
resulting confusion. 40 The proposed rule eliminates the need for a
pretrial hearing since the motion is narrower than the present
practice and the risk of needless reexamination of the underlying
cause would not be present. The proposed rule prevents a retrial of
issues which have already been addressed by a full trial unless the
motion is granted. In that case, the proceeding would end with an
order granting the requested relief. If required a new trial could
then ensue under the previous cause number. The benefit of this
process would be to reduce issues under consideration in a bill of
review-type proceeding. The proposed rule would be simpler than
the multiple hearings promulgated in Baker v. Goldsmith. 4' The
review would be limited to those issues which are relevant to the
determination of reopening a final judgment, such as the diligence
of the aggrieved party. 42 The motion would not be clouded with
issues from the underlying litigation unless they are relevant to the
determination of whether the relief should be granted.

V. CONCLUSION

The Texas equitable bill of review is a complicated procedural
device for reexamining final judgments in certain circumstances. Its
complexity impairs both judicial economy and the pursuit of justice
in an individual case. Compared with the federal procedure for
accomplishing such tasks, the Texas bill of review is needlessly
complicated. In certain instances, it allows injustice to go unaltered
and fails to fulfill its judicial role. Thus, modifications of the
present bill of review procedures are in order. These alterations
may be radical, such as the complete abolition of the present method
and adoption of a simpler motion practice similar to the federal
procedure, or they may merely simplify the present substantive
requirements. Regardless of the revisions adopted, Texas needs a
simpler and more just method of obtaining relief from judgments.

Ruben Brochner, Jr.

140. See supra note 96 and accompanying text (criticism of the complexity of the current
method).

141. 582 S.W.2d 404 (Tex. 1979); see supra note 96 and accompanying text.
142. See Comment, supra note 37, at 547.
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