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the criminal justice system. Based in part upon a belief that adolescents
are not as responsible for their conduct as adults and in part that they
are more amenable to rehabilitation, the juvenile system attempts to
avoid the harsh punishments of the adult system and endeavors to save
the child.

The structure of the typical state juvenile system reflects those
premises. The juvenile system provides special protections for adolescents
up to a maximum age, most typically age eighteen.' Criminal offenses
committed by adolescents, while under that age, are within the juris-
diction of the juvenile court to the exclusion of the criminal courts. 2

Within the juvenile system, liberal use is made of informal dispositions
by police3 and court intake staff.4 These dispositions are made without
direct judicial involvement and are subject only to very broad judicial
guidelines.' Once formal juvenile court intervention occurs, the most
typical disposition is to permit the child to remain at his home under
probation supervision. 6 Commitments to local and state training schools
for delinquent children are philosophically the disposition of last resort.7

When commitments occur, typically the state training school agency
determines the duration of the commitment,' subject to a statutory
maximum based on the age of the child. Most typically, this maximum
age for system control over an adjudicated offender is twenty-one. 9

The modern juvenile justice system operates to effect only a limited
intervention in the life of the adolescent.' 0 The intervention is limited
deliberately and with recognition that most often the less the govern-
mental intrusion the better when dealing with matters of adolescent

1. STANDARDS RELATING TO JUVENILE DELINQUENCY AND SANCTIONS 14 (1980).
2. Id.
3. STANDARDS RELATING TO POLICE HANDLING OF JUVENILE PROBLEMS 32 (1980). Texas

law authorizes police to dispose of juvenile cases without referral to the juvenile court under
guidelines approved by the juvenile court. TEX. FAM. CODE ANN. § 52.03 (Vernon 1986).

4. STANDARDS RELATING TO THE JUVENILE PROBATION FUNCTION 26 (1980). Texas law
authorizes nonjudicial disposition of cases by intake staff under juvenile court guidelines. TEX.
FAM. CODE ANN. § 53.03 (Vernon 1986).

5. See TEX. FAm. CODE ANN. § 53.03.
6. STANDARDS RELATING TO DISPOSITIONS 62-63 (1980) [hereinafter DISPOSITIONS].

7. Id.
8. See, e.g., TEX. Hum. RES. CODE ANN. § 61.081(a) (Vernon Supp. 1989) (stating that

the Texas Yquth Commission may release any child in its custody).
9. STANDARDS RELATING TO JUVENILE DELINQUENCY AND SANCTIONS 34-35 (1980). Texas

law limits the duration of ordinary (nondeterminate sentence) delinquency commitments to age

21. TEX. HUM. RES. CODE. ANN. § 61.084(c) (Vernon Supp. 1989).
10. See DISPOSITIONS supra note 6, at 36.
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misconduct. The system, therefore, is well designed to handle truancy,
running away, thefts of various kinds, fighting, and even burglaries and
many robberies.

The system is tested, however, when it confronts serious, violent
conduct, such as murder, kidnapping, and rape. The limits placed on
interventions then seem inappropriate. Consequently, the system in its
"pure" and typical form - exclusive juvenile court jurisdiction for
offenses committed before age eighteen with system control ending at
age twenty-one" - has been altered in various ways to accommodate
violent offenses.

One approach is to fix the maximum juvenile jurisdictional age at
sixteen or seventeen instead of eighteen so that many cases of serious,
violent offenses are by definition not committed by juveniles. Instead,
they are handled by the criminal courts like any other offense committed
by an "adult." New York has adopted this approach. 2

A second approach is to provide that if specified offenses are
committed by a juvenile while a certain age, the criminal courts, not
the juvenile courts, will have jurisdiction over those cases. Maryland
has adopted this approach. 3

A third approach is to authorize the prosecutor to file certain types
of cases in juvenile court or in criminal court. Typically, such direct
filing authorization would apply only to ,a few, serious offenses. Under
such a system, the prosecutor has discretion to file the case in criminal
or juvenile court. The District of Columbia has adopted this approach.14

A fourth approach is to provide that the juvenile court judge, after
hearing, may decide whether to keep a case in juvenile court or to
waive jurisdiction and transfer it to criminal court. Typically, such
waiver or certification power is restricted to more serious cases, such
as felony cases, and may apply only to offenses committed within
specified age brackets, such as fifteen- to seventeen-year-old juveniles.

11. See DISPOSITIONS supra note 6, at 24-25.
12. N.Y. FAMILY CT. ACT § 712(a) (McKinney 1983). In New York, the maximum

jurisdictional age is 16. Id.
13. MD. CTs. & JUD. PROC. CODE ANN. § 3-804 (Supp. 1988). Juvenile court jurisdiction

does not extend to any offense punishable by death or life imprisonment committed by a
person 14 years of age or older and excludes armed robbery if committed by a person 16
years of age or older. Id.

14. D.C. CODE ANN. § 16-2301(3) (1981). The prosecutor may file a case directly in
criminal court if the child is 16 years of age or older and is charged with murder, forcible
rape, first degree burglary, armed robbery, or an attempt to commit one of those offenses.
Id.

1990] 1899



TEXAS TECH LA W REVIEW

Texas is typical of a waiver of jurisdiction accommodation.15

Each of these approaches has the same goal: to remove troublesome
cases from the juvenile system and to give them to the criminal system.
Each implicitly makes the statement that the juvenile system is not
equipped to deal with a case of such seriousness. Therefore, the
respondent is "graduated" to the criminal system, the bothersome case
is removed, and the juvenile system continues to function exclusively
as a "kiddie court."

I. AN OVERVIEW OF THE TEXAS DETERMINATE SENTENCE STATUTE

In 1987, the Texas Legislature enacted a statute that creates a fifth
approach for dealing with violent offenses by juveniles. Rather than
adopting an "all or nothing" approach of criminal prosecution or
conventional delinquency proceedings, this legislation provides a middle
ground. The juvenile court will adjudicate the offense and commit the
offender to the state training school with possible transfer to the adult
prison at age eighteen. Called the Determinate Sentence Act, 16 it au-
thorizes terms of incarceration for up to thirty years"7 upon adjudication
in juvenile court for any of six very serious, violent offenses.' The
offenses covered by the legislation are capital murder, 19 attempted capital
murder, 20 murder,2 1 aggravated kidnapping, 22 aggravated sexual assault, 23

and deadly assault on a police officer or court participant.2

15. TEX. FAM. CODE ANN. § 54.02 (Vernon 1986 & Supp. 1989). The juvenile court may
transfer a felony case to criminal court if, at the time of its commission, the respondent was
15 or 16 years of age.

16. TEX. FAM. CODE ANN. §§ 53.045, 53.045(a), 54.04(g), 54.041 (Vernon Supp. 1989). 1
worked extensively with State Senator Frank Tejeda of Bexar County (county where San
Antonio is located) on the bill that became the determinate sentence law. For an account of
its legislative history and an analysis of the procedures under the law, see Dawson, The Third
Justice System: The New Juvenile-Criminal System of Determinate Sentencing for the Youthful
Violent Offender in Texas, 19 ST. MARY's L.J. 943 (1988).

17. TEX. FAM. CODE ANN. § 54.04(d)(3) (Vernon Supp. 1989).
18. Id. § 53.045(a) (Vernon Supp. 1989).
19. TEX. PENAL CODE ANN. § 19.03 (Vernon 1989).
20. Id. § 15.01 (Vernon Supp. 1989); § 19.03 (Vernon 1989).
21. Id. § 19.02 (Vernon 1989).
22. Id. § 20.04 (Vernon 1989).
23. Id. § 22.021 (Vernon 1989).
24. Id. § 22.03 (Vernon 1989). Although I have referred to § 22.03 of the Texas Penal

Code as criminalizing a deadly assault on a police officer or court participant, it also includes
a deadly assault on state and local corrections officers and on members and employees of the
Texas Board of Pardons and Paroles. Id.
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When one of the covered offenses has been charged in a juvenile
court petition, use of the statute is permitted but not mandatory.25 A
prosecutor has discretion whether to initiate proceedings under the
statute26 or to proceed with the case in an alternative fashion. 27 The
prosecutor may decide to deal with the case as an ordinary delinquency
case.2 If that choice is made, upon adjudication for delinquent conduct,
the juvenile respondent may be placed on probation 29 or may be
committed to the custody of the Texas Youth Commission (TYC) for
an indeterminate period not to exceed the juvenile's twenty-first birth-
day.30 The TYC has complete authority to release a juvenile committed
to it under ordinary delinquency proceedings.3

If the juvenile was fifteen or sixteen years of age at the time the
offense was committed, the prosecutor has an additional alternative. A
petition or motion may be filed seeking discretionary transfer to criminal
court for prosecution as an adult.32 If, after an investigation and hearing,
the juvenile court orders the juvenile transferred to criminal court, the
respondent may be prosecuted as an adult.33 Upon conviction in adult
court of any of the six offenses covered by the Determinate Sentence
Act, the respondent may receive a life prison sentence or a sentence up
to ninety-nine years .

25. TEX. F m. CODE ANN. § 53.045(a) (Vernon Supp. 1989).
26. See infra notes 78-91 and accompanying text.
27. TEX. FAm. CODE ANN. § 53.045(a) (Vernon Supp. 1989).
28. See id.
29. Id. § 54.04(d)(1) (Vernon 1986). The initial period of probation is one year, subject

to judicially ordered one year extensions. Id. Probation automatically terminates when the
probationer becomes 18 years of age. Id. § 54.05(b) (Vernon 1986).

30. TEX. HUM. REs. CODE ANN. § 61.084(c) (Vernon Supp. 1989).
31. Id. § 61.081(a) (Vernon Supp. 1989).
32. TEX. FAm. CODE ANN. § 54.02 (Vernon 1986).
33. Id. § 54.02 (Vernon Supp. 1989). The juvenile court is empowered to order a transfer

to a criminal court if:
(1) the child is alleged to have violated a penal law of the grade of felony;
(2) the child was 15 years of age or older at the time he is alleged to have committed
the offense and no adjudication hearing has been conducted concerning that offense;
and
(3) after full investigation and hearing the juvenile court determines that there is
probable cause to believe that the child before the court committed the offense
alleged and that because of the seriousness of the offense or the background of the
child the welfare of the community requires criminal proceedings.

TEX. FAM. CODE ANN. § 54.02(a) (Vernon Supp. 1989).
34. TEX. PENAL CODE ANN. § 12.32(a) (Vernon Supp. 1989). The punishment range for

an adult convicted of a first degree felony is imprisonment for life or for a term not less than
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If the prosecutor decides to proceed under the determinate sentence
statute, a delinquency petition charging one or more of the six covered
offenses must be filed in juvenile court. 5 The prosecutor then presents
that petition and supporting information to the grand jury.3 6 Grand
jury consideration and approval of a juvenile court petition charging
one or more of these six offenses is required to proceed under the
statute." The grand jury approval of the petition is then filed in the
juvenile court; that step initiates juvenile court proceedings under the
statute.3" The juvenile respondent is entitled to a twelve-person jury in
the adjudication39 and disposition 4° phases of the proceedings. If the
respondent is adjudicated for one of the six offenses, the court or jury
can place the juvenile on probation 41 or can select any sentence up to
thirty years. 42

If a sentence is imposed, the respondent will be incarcerated in the
TYC .41 He can be released from the TYC only after a hearing before
the committing juvenile court and only with the approval of that court. 4'
There is no minimum period that must be served before the respondent
becomes eligible for release by the juvenile court. 45 However, only the
TYC may request a release hearing before the juvenile court.4

6 If not
released by age seventeen and one-half, a transfer hearing before the

five nor more than 99 years. Id. Capital murder carries a penalty for an adult of death or
life imprisonment. Id. § 12.31(a) (Vernon 1974), § 19.03(b) (Vernon 1989). However, if the
offense was committed by a person while under the age of 17, the death penalty is not
available and the penalty following conviction is life imprisonment. Id. § 8.07(d) (Vernon
Supp. 1989); Allen v. State, 552 S.W.2d 843, 845 (Tex. Crim. App. 1977).

35. TEX. FnAm. CODE ANN. § 53.04 (Vernon Supp. 1989).
36. Id. § 53.045(a),(c) (Vernon Supp. 1989).
37. Id. § 53.045(a),(c); § 54.04(d)(3) (Vernon Supp. 1989).
38. Id. § 53.045(d) (Vernon Supp. 1989).
39. Id. § 54.03(c) (Vernon Supp. 1989).
40. Id. § 54.04(a) (Vernon Supp. 1989).
41. Id. § 54.04(d)(1) (Vernon Supp. 1989). As in cases of probation under ordinary

delinquency proceedings, the initial period of probation under the Determinate Sentence Act
is for one year, subject to extensions by the court of one year each. Id. Probation expires
automatically when the probationer becomes 18 years of age. See supra note 29. If the State
seeks to revoke probation that was granted under the Determinate Sentence Act, the probationer
is entitled to a jury trial on the question of whether probation was violated and, if so, what
sentence to impose. TEX. FAm. CODE ANN. § 54.05(f),(h) (Vernon Supp. 1989).

42. TEX. FAM. CODE ANN. § 54.04(d) (Vernon Supp. 1989).
43. Id.
44. TEX. HUM. RES. CODE ANN. §§ 61.081(f), 61.084(a) (Vernon Supp. 1989).
45. See id. § 61.081(f) (Vernon Supp. 1989).
46. See id.

1902



VIOLENT JUVENILE OFFENDER

committing juvenile court is required .4  At that hearing, which is much
like the discretionary transfer hearing for certification from juvenile to
criminal court,4 the committing juvenile court decides whether to release
the respondent from the TYC on parole or to order a transfer to the
Department of Corrections (TDC) for the balance of the sentence to
be served. 49

If released on TYC parole, the respondent will remain under
supervision until (1) the full sentence is served, (2) the age of twenty-
one is reached, or (3) a discharge by the committing juvenile court is
ordered, whichever occurs first.50 Parole can be revoked by the TYC5'
and the respondent can be reparoled or transferred to the TDC by the
juvenile court.

If the respondent is transferred to the TDC, full credit will be
received, including good conduct credit, for all time spent in detention
facilities and in the TYC . 2 From the point of transfer, the respondent
is treated as an adult for purposes of parole eligibility and considera-
tion. 3

The legislature was moved to enact this statute by testimony relating
crimes of extreme violenceM committed by juveniles while under age
fifteen - the mimimum age for transfer from the juvenile to the
criminal system. 5 It was enacted as an alternative to bills that would
have reduced the minimum age of transfer from fifteen to thirteen.5 6

However, the legislation is not limited to thirteen- and fourteen-year-
old juveniles; it covers the full juvenile court range of ages ten through
sixteen.57 It can, therefore, be invoked in lieu of discretionary transfer
proceedings, 5 as well as for a juvenile under the minimum transfer
age.

5 9

47. Id. § 61.079(a) (Vernon Supp. 1989).
48. See TEX. FAm. CODE ANN. § 54.02 (Vernon Supp. 1989).
49. Id. § 54.11 (Vernon Supp. 1989).
50. TEX. HuM. RES. CODE ANN. § 61.084(b),(c) (Vernon Supp. 1989).
51. Id. § 61.081(f) (Vernon Supp. 1989).
52. TEX. REV. Cxv. STAT. ANN. art. 6166z12(c) (Vernon Supp. 1989).
53. See TEX. CODE CRIM. PROC. ANN. art. 42.12, § 8 (Vernon Supp. 1989). For a

discussion of the applicability of adult parole eligibility rules to persons transferred to the
TDC under the act, see infra notes 189-221 and accompanying text.

54. See Dawson, supra note 16, at 948-52.
55. TEX. Fm. CODE ANN. § 54.02(a)(2).
56. See Dawson, supra note 16, at 953-64.
57. Id.
58. Id. at 1009-11.
59. Id. at 1011.
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When the determinate sentence statute was enacted, there was
abundant speculation as to the impact of the statute on the juvenile
justice system. ° Fears were expressed that the statute would be so
extensively used as to overwhelm the resources of the TYC, or at least
that its use would be such as to require diversion of substantial amounts
of those resources to the care of determinate sentence residents. Since
it was expected that juveniles sentenced under the Act would experience
much longer periods of incarceration in TYC facilities than previously,
there would in a few years be an additive effect. Each year, a larger
percentage of the TYC population would be there under determinate
sentences. To compound the potential overcrowding problem, the TYC
would lack release power over determinate sentence residents and would,
therefore, be required to control pressures on its population solely by
timing the release of residents not committed with a determinate sen-
tence.

Originally, the determinate sentence bill provided that respondents
committed to the TYC on a determinate sentence could remain there
until age twenty-one before being transferred to the TDC.61 Partially in
response to concerns about TYC resources, the legislation was amended
on the floor of the Senate to require residents under a determinate
sentence to be paroled or transferred to the TDC at age eighteen, 62

rather than at age twenty-one. Concern over the resources question also
resulted in greatly restricting the scope of the legislation. That was a
major reason, though not the only one, why aggravated robbery was
not included as a covered offense. 63

There was also speculation as to what uses the new legislation
would be put.64 One view was that it would be used primarily for
respondents under the minimum transfer age of fifteen.65 Concern about
that group, primarily thirteen- and fourteen-year-old juveniles, was the
primary motivation for the legislation 6 Persons who took this view
tended to discount concerns about straining the resources of the TYC

60. The author was actively involved in the legislative process that led to the enactment
of this statute. The speculations and concerns related in this paragraph were expressed to him
personally.

61. See Dawson, supra note 16, at 959-60.
62. Id. at 963.
63. Id. at 975-76.
64. Id. at 983.
65. Id. at 984.
66. Id.

[Vol. 21:18971904



VIOLENT JUVENILE OFFENDER

because it was expected that there would be very few offenses by the
group of juveniles under the age of fifteen that would meet the
requirements of the legislation.67 Such persons anticipated fewer than
ten respondents a year being committed to the TYC.

Others noted, however, that the legislation was not restricted to
the group of juveniles under the age of fifteen, but included -any
respondent within the juvenile court's age range of ten to seventeen.6

There were predictions that the primary use of the statute would be as
an alternative to transfer to criminal court for juveniles committing one
of the covered offenses while fifteen or sixteen years of age. Some
persons even predicted that there would be a great reduction in the
number of discretionary transfers to criminal court for covered offenses
after the legislation went into effect because transfers would be replaced
by the new system.

The determinate sentencing statute became effective on September
1, 1987. 69 Since then, there have been only two appellate cases under
the statute. The first was an unpublished opinion from a court of
appeals upholding an adjudication and determinate sentence under the
statute. 70 The second was a published opinion from the same court of
appeals upholding the statute against attacks based on various consti-
tutional grounds .71

67. Id. at 949.
68. Id. at 984.
69. Act of June 17, 1987, ch. 385, 1987 Tex. Sess. Law Serv. 3764 (Vernon).
70. In re K.A.M., no. 3-88-008-CV (Tex. App.-Austin 1988, writ den.) (per curiam).

This case was prosecuted in Tom Green County on a change of venue from Kimble County.
The appellant plead true to a grand jury approved petition charging attempted capital murder
and received from the judge a determinate sentence of 15 years. Id. A co-respondent also
received a 15-year sentence upon a plea of true. Id. A second co-respondent had earlier been
tried and given a 20-year sentence by a jury. Id.

The proceedings were challenged on the ground that the juvenile court petition did not
contain a proper prayer for relief. Id. The court rejected this contention commenting that it
met the requirements of § 53.04 of the Family Code and that was all that was necessary. Id.
Next, appellant argued that he was unconstitutionally deprived of an examining trial. Id. The
court rejected this argument on the ground that the determination of probable cause made
under § 53.01(a)(2) of the Family Code as part of the court intake process was, in effect, an
examining trial. Id. Finally, appellant argued that although he received a 15-year sentence, he
could be incarcerated for longer than 15 years. Id. The court rejected that argument on the
ground that article 6166z12(c) of the Texas Revised Civil Statutes requires the TDC to give
full credit for time spent in the TYC facility and, therefore, that appellant will not be required
to serve longer than the 15 years of his sentence. Id.

71. In re R.L.H., 771 S.W.2d 697, 701 (Tex. App.-Austin 1989, no writ).
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During the first sixteen months of the statute's life - from
September 1, 1987 through December 31, 1988 - there were fifty-three
cases in the trial courts initiated and concluded under the statute.72

Those trial court cases form the focus of the remainder of this article.
The data were provided by the Texas Juvenile Probation Commission
(TJPC) from reports filed with it by juvenile probation officers through-
out the state.73 The TJPC required each department to complete a
reporting form for each case in which the statute was invoked upon a
final disposition of the case. 74

II. THE CouNTIEs INVOLVED: PROSECUTORIAL POLICIES

The law gives discretion to each prosecution office in the state to
craft its own policies concerning use of the statute. 75 Some offices
appear to have taken a cautious stance about invoking the new legis-
lation. 76 This may have reflected concern over whether the statute would
be upheld against inevitable challenges in court. There may have been
a perception that defense resistance to invoking the statute was likely
to be particularly great because of the novelty of the proceedings. There
also may have been a desire to learn from the mistakes of other offices
that would inevitably occur under new and unorthodox legislation. Also,
since appeals from the initial uses of the statute seemed likely, in some
prosecution offices there may have been a desire to avoid the added
workload on the office of defending trial court actions in the appellate
courts. Finally, there may have been justifiable fear of the unknown
and frustration in not having answers for each minute procedural inquiry
that was bound to arise under a novel procedure.

A cautious prosecutorial attitude might be not to use the statute
at all when the juvenile was fifteen or sixteen years of age at the time
of the offense. For those cases, the traditional choices of ordinary
delinquency proceedings or discretionary transfer to criminal court may
seem sufficient to handle all of the cases likely to arise. The only
exception to this policy might be cases involving multiple actors in

72. The 53 reports containing the data cited throughout the remainder of this article are
in the possession of the author as well as of the TJPC. A copy of the form on which the
reports were made appears herein as Appendix A.

73. See supra note 72.
74. See supra note 72.
75. TEx. FAM. CODE ANN. § 53.045 (Vernon Supp. 1989).
76. See supra note 72.
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which at least one of the actors is under fifteen, and not subject to
transfer, and another actor is fifteen or sixteen. In such cases, even a
cautious prosecutor may invoke the statute against all actors in order
to minimize disparate treatment among them. For the under age fifteen
cases not involving multiple actors, a cautious policy might dictate use
of the statute only in particularly egregious cases, relying upon ordinary
delinquency proceedings for the balance.

Conversely, a prosecutor might adopt an aggressive stance regarding
use of the statute. The prosecutor may believe that any person who
commits one of these serious, violent offenses deserves to be dealt with
severely, no matter what the circumstances may be. The prosecutor also
may refer all cases to the grand jury believing that it should decide
whether to invoke the statute. Finally, the prosecutor may believe that
obtaining grand jury approval of a juvenile petition will give the office
leverage in plea bargaining with the respondent's attorney.

During the sixteen-month period, a total of fifty-three cases that
were presented to grand juries under the statute had reached final
disposition.7 ' As Table 1 shows, over 60% were Dallas County cases.

TABLE 1. GRAND JURY

REFERRALS BY COUNTY

County No. Referrals (N)

Dallas 33 (62)
Harris 4 (8)
Kimble 3 (6)
Travis 3 (6)
Clay 2 (4)
Others (1 each) 8 (15)

TOTALS 53 (101p)

The statute had been used in a total of thirteen counties (5% of two
hundred fifty-four counties) during the sixteen-month period. 79 In eight
counties, it had been used for only one offense °

77. See supra note 72.
78. Totals that should but do not equal 1000o are the result of rounding errors.
79. See supra note 72.
80. See supra note 72.
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What do these numbers say about prosecutorial policies in the
reporting counties? In all of the counties except for Dallas and Harris,
the numbers do not tell us whether there is a conservative or an
aggressive prosecutorial policy concerning the statute. Invoking the
statute in one, two, or three cases over sixteen months may signal an
aggressive prosecutorial policy in that the statute may have been invoked
in 100%70 of the eligible cases in a small county. On the other hand,
even in a small county such uses of the statute may reflect a conservative
philosophy, particularly when allowance is made for situations in which
there are multiple actors accused of the same offense,8' in that there
may have been other eligible offenses that were not referred to the
grand jury.

Inferences can be made, however, about the largest counties in the
state. The four largest counties in the state, each with a 1985 population
estimated to be over one million, are Harris (Houston), Dallas (Dallas),
Bexar (San Antonio), and Tarrant (Fort Worth). 2 Table 2 shows the
grand jury referrals for those counties. 3

TABLE 2. REFERRALS IN FouR LARGEST COUNTIES

County 1985 Population (o) No. Referrals (0)

Harris 2,794,700 (41) 4 (11)
Dallas 1,781,700 (26) 33 (87)
Bexar 1,134,900 (17) 1 (3)
Tarrant 1,056,000 (16) 0 (0)

TOTALS 6,767,300 (100) 38 (101)

From Table 2, one can infer that Dallas County, representing only
26% of the four-county population yet having 87% of the referrals,
has a much more aggressive policy respecting use of the statute than
the other three large counties.

81. For example, the three cases from Kimble County all arose from the same incident,
as did the two cases from Clay County. It is not known whether, during the 16-month period,
there were other incidents in either county that would have qualified for proceeding under the
statute.

82. 1988-1989 TEXAS ALMANAC 189, 162, 140, 245. These are United States Census Bureau
figures, revised July 1, 1985. Id. at 133.

83. See supra note 72.
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In a speech to juvenile court judges in November, 1988, the Chief
of the Juvenile Division of the Dallas County District Attorney's Office,
Janice Warder, described her office's policies toward use of the statute:

The Dallas County District Attorney's office has embraced the
Determinate Sentence Act as at least a step in the right direction in
addressing the ills of our juvenile justice system....

All cases that fit the criteria [of the statute] are presented to
me as head of the Division for review and decision as to whether
we will proceed under the Determinate Sentence Act. Our policy is
to proceed under the Act if the case has clear prosecutorial merit.
We do file a few cases that qualify which are not sent to the Grand
Jury if I determine that there are extenuating circumstances or that
the offense is of the most mitigated type. 4

In a March, 1989 interview with the Texas Lawyer, Ms. Warder said
that Dallas County has a philosophy of using the law that "is different
from any other county in the state. Basically, any case that's filed that
fits the criteria, we send to the grand jury and let the grand jury decide
what's appropriate. "85 She also added she is "proud of the fact that
we've fully implemented the law, and I feel a lot of counties who have
not filed any cases under it have been lax."' 6

A contrasting philosophy was articulated by Elizabeth Godwin,
Chief of the Juvenile Division of the Harris County District Attorney's
Office.8 1 Ms. Godwin stated in the same Texas Lawyer story that her
office is "trying to use some common sense" with regard to the
statute.88 She stated that in Harris County all cases of capital murder,
attempted capital murder, murder, aggravated kidnapping, and deadly
assault on a police officer are referred to the grand jury. 9 However,
the office treats aggravated sexual assault cases differently. 90 " 'Those
we screen internally and make a decision on whether to present to the
grand jury, based on the facts of the case, wishes of the victim or the
victim's parents,' and the juvenile's record." 91

84. J. Warder, "The Determinate Sentence Act: The Prosecution's Perspective" 1-2 (Nov.
1988) (unpublished manuscript).

85. 4 Texas Lawyer 13 No. 48 (March 6, 1989).
86. Id.
87. Id.
88. Id.
89. Id.
90. Id.
91. Id.
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III. TiE OFFENSES INVOLVED: TBE SPECIAL CASE OF AGGRAVATED

SEXUAL ASSAULT

During the sixteen-month period, there were no cases of deadly
assault upon a police officer referred to a grand jury. There were
referrals for each of the five remaining offenses. Table 3 shows grand
jury referrals by offense for all counties.

TABLE 3. GRAND JURY

Referrals by Offense

Offense No. (17o)

Murder 10 (19)
Capital Murder 2 (4)
Aggravated Kidnapping 4 (8)
Attempted Capital Murder 7 (13)
Aggravated Sexual Assault 30 (57)

TOTALS (101)

If we exclude Dallas County, the total number of cases is reduced
to twenty and the following picture, as shown in Table 4, emerges:

TABLE 4. GRAND JURY REFERRALS
BY OFFENSE EXCLUDING DALLAS CouNTY

Offense No. (07o)

Murder 6 (30)
Capital Murder 1 (5)
Aggravated Kidnapping 3 (15)
Attempted Capital Murder 5 (25)
Aggravated Sexual Assault 5 (25)

1910 [Vol. 21:1897
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If we look only at Dallas County, the total number of cases
referred to the grand jury is thirty-three and the breakdown, shown
in Table 5, is as follows:

TABLE 5. GRAND JURY REFERRALS

BY OFFENSE DALLAS COUNTY ONLY

Offense No. (1o0)

Murder 4 (12)
Capital Murder 1 (3)
Aggravated Kidnapping 1 (3)
Attempted Capital Murder 2 (6)
Aggravated Sexual Assault 25 (76)

TOTALS (100)

It appears that Dallas County is different from the other counties
because of the prominence of aggravated sexual assault cases. Table
6 focuses on that observation by dividing the cases into aggravated
sexual assault and all others, and by dividing the counties into
Dallas County and all others. 92

TABLE 6. REFERRALS BY OFFENSE: DALLAS COUNTY VS. OTHERS

AGGRAVATED SEXUAL ASSAULT VS. OTHERS

Offense Dallas Co. (o) All Others (%) Total (N)

Agg. Sex. Assault 25 (76) 5 (25) 30 (57)
All Others 8 (24) 15 (75) 23 (43)

33 (100) 20 (100) 53 (100)

While 2507o of the non-Dallas County cases were aggravated sexual
assault cases, 7607o of the Dallas County cases were for that offense.
Viewed differently, almost 50% (twenty-five of fifty-three) of all
the cases referred to all the grand juries in the state were Dallas
County aggravated sexual assault cases. In Dallas County, twenty-
five aggravated sexual assault cases were referred to the grand jury,

92. See supra note 72.

TOTALS
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while during the same period of time in Harris County only one
case was referred. Using the chi-square statistical method, the
differences shown in Table 6 are statistically significant at the 0.05
level. 91

This relationship, as shown in Table 7, is even more apparent
when aggravated sexual assault cases are excluded and Dallas
County is compared with the other counties for the remaining four
offense categories.

94

TABLE 7. REFERRALS BY OFFENSE: DALLAS COUNTY VS.

OTHERS EXCLUDING AGGRAVATED SEXUAL ASSAULT

Offense Dallas Co. (01o) All Others (06) Total (70)

Murder 4 (50) 6 (40) 10 (43)
Capital Murder 1 (13) 1 (7) 2 (09)
Agg. Kidnapping 1 (13) 3 (20) 4 (17)
Att. Cap. Murder 2 (25) 5 (33) 7 (30)

TOTALS 8 (101) 15 (100) 23 (99)

Table 7 does not show any pattern of use of the statute by offense
category excluding aggravated sexual assault and comparing Dallas
County with the others. In fact, one would expect in the long run
to obtain the results in Table 7 by chance alone about 90%70 of the
time. 95

Why Dallas County's use of the statute in aggravated sexual
assault cases differs from the other counties remains a mystery. 96

93. See generally H. BLALOCK, SOCIAL STATISTICS (2d ed. 1979) (a standard textbook
reference in statistical methods). Chi-square (X2) is the test of statistical significance used in

Table 6 and the other row by column tables that follow. This test indicates the probabilities

that in the long run the differences observed could merely be a product of chance. I have
adopted the conventional level of significance of 0.05. When the statement is made that a
difference is statistically significant at the 0.05 level, that means that there is at least a 95074

probability that the differences observed have not resulted from chance alone. Id.
I will report the X2 total and the degrees of freedom associated with the table (number of

rows minus one times number of columns minus one). I will also report the computer calculated
probability of error as "P = 0.000."

Thus, for Table 6, X2(I dr)= 13.0609. P =0.000 (less than a one in one thousand chance of
error).

94. See supra note 72.
95. For Table 7, X2(3 df)=0.6120. P=0.894.
96. In Janice Warder's November, 1988 speech, she stated of the offenses referred to the
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The explanation may involve different prosecutorial attitudes about
a subcategory of aggravated sexual assault that does not involve
actual violence to the "victim." Under the Penal Code, it is
aggravated sexual assault to have consensual intercourse or other
sexual activity with a child who is younger than fourteen years of
age. 9 The use of force, threats or a weapon is not required when
the victim is under the age of fourteen.9 Further, when the victim
is younger than fourteen years of age, it is no defense that the
actor was not more than two years older than the victim. 99 The
actor could be the same age or even younger than the victim. 00

Under the Penal Code, if a fourteen-year-old has sexual relations
with a thirteen-year-old, he could be prosecuted for aggravated
sexual assault even though no force, threat, or weapon was em-
ployed. 1 01

Elizabeth Godwin, Chief of the Juvenile Division of the Harris
County District Attorney's Office, explained in the Texas Lawyer
story that her office has a special screening policy for aggravated
sexual assault cases: " 'The reason we have a different policy' ...
stems from the number of 'completely consensual' cases of sex
between minors that may be 'technically sexual assaults. We look
at them in that context . . . .I'm sure if we presented them to the
grand jury, the grand jury would bounce them right back at us.' "o102

IV. ATTRITION RATES IN REFERRED CASES

An examination of the attrition rates in cases referred to the
grand jury tends to support Ms. Godwin's observation. Simply
because a case has been referred to a grand jury does not assure
the imposition of a determinate sentence. 03 The grand jury may

grand jury in Dallas County: "As one might expect, the largest number of petitions sent to

the Grand Jury include allegations of aggravated sexual assault." See supra note 84. She did
not explain why one might expect that to be true.

97. TEX. PENAL CODE ANN. § 22.021(a) (Vernon 1989). The elements of this subcategory

of aggravated sexual assault are that "the person intentionally or knowingly ... causes the
penetraton of the anus or female sexual organ of a child by any means . . . if .. . the victim

is younger than 14 years of age." Id.
98. TEx. PENAL CODE ANN. § 22.021(a)(2)(B) (Vernon 1989).
99. Id. §§ 22.011(e), 22.021(d) (Vernon 1989).

100. Id.
101. Id.
102. See supra note 72.
103. See supra notes 35-42 and accompanying text.
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refuse to approve the petition.104 The case may later be dismissed
because a critical witness cannot be located or refuses to cooperate
with the prosecution. 105 The parties may plea bargain the case for
a disposition that does not involve a determinate sentence. 1

0
6 The

respondent may be acquitted by a judge or jury. 107 He may be
adjudicated delinquent by a judge or jury for a lesser included,
noncovered offense, or he may be adjudicated delinquent for a
covered offense and be placed on probation. 0°

Of the fifty-three cases that were referred to grand juries during
the reporting period, a determinate sentence was imposed in twenty-
seven of them (5107o), yielding an overall attrition rate of 49%vo.109
Table 8 shows the outcomes of referred cases by offense in all
counties.11 0

TABLE 8. GRAND JURY REFERRALS

AND DETERMINATE SENTENCES BY OFFENSE

Grand Jury Determinate
Offense Referrals Sentences (110)

Murder 10 8 (80)
Capital Murder 2 2 (100)
Agg. Kidnapping 4 3 (75)
Att. Cap. Murder 7 7 (100)
Agg. Sex. Assault 30 7 (23)

TOTALS 53 27 (51)

Again, aggravated sexual assault stands apart from the other
offenses. While only 23016 of the aggravated sexual assault cases
referred to grand juries resulted in determinate sentences to the
TYC, for the other four offenses combined, 87076 ended in a
determinate sentence."' This difference is statistically significant at
the 0.05 level.' 1 2

104. See supra notes 35-42 and accompanying text.
105. See supra notes 35-42 and accompanying text.
106. See supra notes 35-42 and accompanying text.
107. See supra notes 35-42 and accompanying text.
108. See supra notes 35-42 and accompanying text.
109. See supra note 72.
110. See supra note 72.
111. See supra note 72.
112. For Table 8, X2 (4 df) = 22.1223. P = 0.000. Dichotomizing the offenses into aggravated

sexual assault and others, X2 (1 df) =21.0872. P =0.000.
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Because of the importance of the offense of aggravated sexual
assault in the attrition rate and because of the importance of that
offense to the use of the statute in Dallas County, there is good
reason to believe that comparing attrition rates between Dallas
County and the other counties will yield significant results. Table
9 shows those significant results." 3

TABLE 9. GRAND JURY REFERRALS

AND DETERMINATE SENTENCES BY COUNTY

Grand Jury Determinate
County Referrals Sentences (0)

Dallas County 33 9 (27)
All Others 20 18 (90)

TOTALS 53 27 (51)

Table 9 shows that outside of Dallas County 90%- of the cases
referred to grand juries resulted in determinate sentences. By con-
trast, in Dallas County only 270 of referred cases resulted in
determinate sentences. This difference is statistically significant at
the 0.05 level.11 4

Two major variables in determining whether a referred case
will result in a determinate sentence are whether the offense is
aggravated sexual assault and whether the proceeding occurred in
Dallas County. Table 10 combines these factors." 5

TABLE 10. DETERMINATE

SENTENCES/REFERRAL RATES BY OFFENSE AND COUNTY

Dallas County Other Counties Total

Offense Sent. Ref. (%7) Sent. Ref. (%7) Sent. Ref. (%)

Agg. Sex. Assault 4 25 (16) 3 5 (60) 7 30 (23)
All Others 5 8 (63) 15 15 (100) 20 23 (87)

TOTALS 9 33 (27) 18 20 (90) 27 53 (51)

113. See supra note 72.
114. For Table 9, X, (1 df)=19.6063. P=0.001.
115. See supra note 72.
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Outside of Dallas County, 90%o (eighteen of twenty) of all cases
referred to grand juries resulted in determinate sentences. In Dallas
County, 27076 (nine of thirty-three) of all cases referred to the grand
jury resulted in determinate sentences. The importance of the
county variable holds even when the offense of aggravated sexual
assault is taken into account. In Dallas County, 1607o of the
aggravated sexual assault cases resulted in determinate sentences,
while in other counties 60076 did, a significant result at the 0.05
level." 6 Looking at offenses other than aggravated sexual assault,
6307o resulted in determinate sentences in Dallas County, while
10006 did in the other counties, which is also significant at the
0.05 level.' 1 7

The first mandatory step in the process of invoking the statute
is to obtain grand jury consideration and approval of a juvenile
court petition charging a covered offense." 8 Table 11 focuses on
the grand jury step by offense charged." 9

TABLE 11. GRAND JURY DISPOSITION BY OFFENSE

Offense Referrals Approvals (1/)

Murder 10 9 (90)
Capital Murder 2 2 (100)
Agg. Kidnapping 4 4 (100)
Att. Cap. Murder 7 7 (100)
Agg. Sex. Assault 30 18 (60)

TOTALS 53 40 (75)

Thirteen of the fifty-three cases presented to grand juries were not
approved (250). Eleven of the twelve aggravated sexual assault
cases that did not receive grand jury approval occurred in Dallas
County. The only other case not approved (a murder charge) was
also in Dallas County. If Table 11 is dichotomized into aggravated

116. X2(I df)=4.5093. P=0.034.
117. X2(I df)=6.4688. P=0.011.
118. TEX. FAm. CODE ANN. § 53.045 (Vernon Supp. 1989).
119. See supra note 72.
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sexual assault and all others, the difference is significant at the
0.05 level.12 0

Unfortunately, the data usually do not indicate whether the
grand jury denied approval of the petition or whether the prosecutor
withdrew it after the referral. Prosecutorial withdrawal of the
petition might occur for a variety of reasons relating to reassessment
of the strength of the case or the desirability of proceeding under
the statute. It can also be the result of a plea bargain with the
defense that disposed of the case without a determinate sentence.
There is, however, some reason to believe that an elevated level of
screening is conducted by the grand jury in some of these cases.,'"
In her November, 1988 speech, Janice Warder stated that the Dallas
County grand jury had disapproved seven of the fifty-two petitions
presented to it (13%).22

It is difficult to know what inferences to draw from this high
dropout rate at the grand jury stage. Ordinarily, the grand jury
stage of the criminal process is a legally necessary, but fairly routine
step, with relatively few cases screened out of the process at that
point. There is also little opportunity for defense representation or
negotiation. It may well be that because of the ages of the respon-
dents or the nature of these cases, there are opportunities for
representation before grand juries (such as by presenting written
information to them) that are not likely to be fruitful in the
ordinary criminal case. There may also be negotiation (plea bar-
gaining) opportunities at the grand jury stage that are used by
prosecutors and defense attorneys.

For those petitions not approved by the grand jury, the option
to proceed under the determinate sentencing act is foreclosed. 23

However, the state retains all the options conventionally available
in juvenile court proceedings. 24 What happened to the thirteen

120. For Table 11, X1(4 df) =9.2444. P=0.055. For aggravated sexual assault and others,
the differences are: X2(1 df)=8.9391. P=0.003.

121. See supra note 84.
122. She also stated, "'Recently, I was requested to appear before the sitting Grand Juries

to explain the Act and the effect of their approvals or disapprovals. They voiced concerns
that they were actually sentencing the juveniles. Now that they have been educated concerning
the Act, I expect an even higher rate of approvals.' " See supra note 84.

123. See TEx. FAm. CODE ANN. § 53.045 (Vernon Supp. 1989).
124. See id. §§ 54.02, 54.04 (Vernon 1986 & Supp. 1989).
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cases in which the petition did not receive grand jury approval?

TABLE 12. DISPOSITION OF UNAPPROVED PETITIONS

Not Indet.
Dismissed (%) Guilty (%) Comm. (%) Probation (%) Total (')

5 (38) 1 (08) 1 (08) 6 (46) 13 (100)

Table 12 shows that six of the thirteen cases (4607o) resulted in a
disposition in which the respondent was not adjudicated for delin-
quent conduct because the charges were dismissed (five cases) or he
was found not guilty (one case). '25 In six additional cases, he was
adjudicated but was placed on conventional delinquency probation. 26

In one case, the respondent received a conventional, indeterminate
commitment to the TYC. Therefore, in 92% of these cases, the
respondent remained in the community, either with or without pro-
bation supervision.

What happened to the forty cases in which the grand jury
approved the juvenile court petition?

TABLE 13. DISPOSITION OF APPROVED PETITIONS

DS DS

Dism (%) NG (%) Prob (/o) Prob (%) Comm (o) Comm (/) Tot. (I/o)

5 (13) 1 (3) 1 (3) 3 (8) 3 (8) 27 (68) 40 (103)

Table 13 shows that in 15% of the approved petitions (five dismissals
and one not guilty), the respondent was not adjudicated delinquent. 12 7

In an additional 10% (one regular probation and three determinate
sentence act probations), the respondent was adjudicated but was not
committed to the TYC. Thus, in 25% of the cases, the respondent
remained in the community, with or without supervision. In the
remaining 75% of the approved petitions (three regular commitments
and twenty-seven determinate sentence act commitments), the re-
spondent received a TYC commitment.

125. See supra note 72.
126. TEX. FAm. CODE ANN. § 54.04(d)(1) (Vernon Supp. 1990).

127. See supra note 72.
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The overall attrition rate of 49% is attributable almost entirely
to Dallas County.'2 Janice Warder, in the Texas Lawyer interview,
suggested that obtaining plea bargaining leverage was responsible for
many of the grand jury referrals in that county: " 'And just because
we sent it to the grand jury doesn't mean we have to seek a
determinate sentence.' Often, she said, the approved petition can
'make it easier for us to dispose of a case [because] the defense
attorney knows the stakes are greater.' 129

The data do not specifically indicate whether a case was disposed
of by plea bargaining. However, one clue as to whether a case was
plea bargained is whether there was a jury involved in the adjudi-
cation or disposition stages. In virtually all cases of disposition by
plea bargaining, there will be no jury at either stage. 30 Of course,
the absence of a jury does not mean there was plea bargaining, only
that there could have been. Table 14 shows dispositions by whether
a determinate sentence was imposed and whether there was a jury at
either adjudication or disposition.' 3 '

TABLE 14. DISPOSITIONS BY JURY INVOLVEMENT

Disposition No Jury (0/0) Jury (70) Total (10o)

No Det. Sent. 24 (92) 2 (8) 26 (100)
Det. Sent. 17 (63) 10 (37) 27 (100)

TOTALS 41 (77) 12 (23) 53 (100)

The respondent waived jury trial at both adjudication and dis-
position in 92076 of the cases in which the disposition did not involve
a determinate commitment to the TYC. Jury was waived in 63% of
the cases that terminated in a determinate sentence. This difference
is statistically significant at the 0.05 level.3 2 Of course, Table 14 does

128. Twenty-four of the 26 cases (9207o) that were terminated without a determinate sentence
were Dallas County cases. See supra Table 9 in text accompanying note 113.

129. See supra note 85.
130. Since it is possible for a criminal defendant to enter a plea of guilty before a jury

and for a juvenile respondent to enter a plea of true before a jury, there is a small number
of cases in which various agreements can be made between the state and defense about the
case even though there is jury involvement. It would not be inaccurate to include such cases
in a count of plea bargains.

131. See supra note 72.
132. For Table 14, X2(I df)=6.5119. P=0.011.
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not prove that the cases disposed of without a determinate sentence
and without a jury were plea bargained dispositions, only that the
data are consistent with plea bargaining.

It is also true that a determinate sentence can be plea bargained.
That is probably what occurred in many of the seventeen cases ending
in a determinate sentence without jury involvement.' 33 This could be
true even if the respondent received a long determinate sentence
because such a sentence might be plea bargained in preference to the
alternative of possible discretionary transfer proceedings and potential
criminal liability as an adult. 3 4 In eleven of the seventeen cases (65%70)
in which there was a determinate sentence without jury involvement,
the respondent was fifteen or sixteen years of age at the time of the
offense and, thus, subject to being transferred to criminal court.'35

V. CHARACTERISTICS OF THE JUVENILE RESPONDENTS

What are the characteristics of the juveniles who were handled
under the statute during the study period? All fifty-three of them
were male. 13 6 That ought not be surprising in light of the overwhelm-
ing dominance of males as respondents in the juvenile system gen-
erally, 3 7 particularly when that is coupled with the requirement of
violence that is an element of each of the covered offenses.' 38

A. Race

What was the race of the juvenile respondents? Table 15 shows
the distribution of cases by race and by whether a determinate
sentence was given. 1 9

133. See infra notes 168-71 and accompanying text. Of course, plea bargaining for a
specific term of years in prison occurs daily in the criminal justice system. Plea bargaining
may partially explain why the mean sentence given by the juvenile court judge under the Act
(12.71 years) is lower than the mean sentence given by juries (20.71 years). See infra notes
168-71 and accompanying text.

134. See supra note 34. Adult criminal liability could be as long as life imprisonment.
135. Tax. FAm. CODE ANrN. § 54.02(a)(2) (Vernon Supp. 1989).

136. See supra note 72.
137. See supra note 72. The total number of children under the jurisdiction of the TYC

on August 31, 1987 was 4225. Of those, 467 (11%) were female. Texas Youth Commission,

Quarterly Program Evaluation Report 3 (Fourth Quarter, FY 1987).
138. See Dawson, supra note 16, at 974-76.

139. See supra note 72.
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TABLE 15. DISPOSITION BY RACE

1921

Disposition White (016) Hispanic (%) Black (%) Total (0)

Det. Sent. 8 (30) 9 (33) 10 (37) 27 (100)
No Det. Sent. 8 (31) 8 (31) 10 (38) 26 (100)

TOTALS 16 (30) 17 (32) 20 (38) 53 (100)

Table 15 shows that of the fifty-three respondents referred to the
grand jury for approval of the petition, 300 (sixteen) were white,
32% (seventeen) were hispanic and 38% (twenty) were black. Of the
twenty-seven who were given determinate sentences, 30% (eight) were
white, 330o (nine) were hispanic and 37% (ten) were black. This is
virtually an exact picture of the fifty-three respondents referred to
the grand juries. There is, therefore, absolutely no evidence of racial
discrimination as between respondents referred to the grand jury who
received a determinate sentence and those who did not.140 Further-
more, there is no significant relationship between the lengths of
determinate sentences and the race of the respondents. 4 1

Of course, there is no way of assessing whether the decision to
refer a petition to the grand jury is in any sense based on race since
data on the number of offenses eligible for referral are unavailable.
However, given the fact that once a referral has been made, there is
strong statistical evidence of no racially based decision-making as to
disposition, one can only believe there is an absence of racial bias
in the referral decision as well. If there were racial bias in the referral
decision, one would also expect to see evidence of bias in dispositions
of referred cases.

B. Age

What were the ages of the juvenile respondents? Here, it is
important to fix the respondent's exact age at the time the offense

140. For Table 15, X2(2 df)=0.040. P =0.980.
141. See infra note 147. Using multiple regression analysis to determine the relationship of

race to sentence length, we find very little evidence of a relationship. N = 27, F(2, 24) = 0.69,
Prob. F = 0.5091, Adjusted R2 = 0.0241. Sentences for black respondents are about four months
shorter than for whites, while sentences for hispanic respondents are about 4.5 years longer
than for whites. However, for hispanics, t=0.952 and P=0.350. In other words, we would
be in error about 35% of the time in concluding that the 4.5 year difference is not simply a
result of chance.
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was committed. That determines the boundaries of the juvenile
court's jurisdiction (ages ten to seventeen) 142 and determines whether-
the respondent can be transferred to criminal court (ages fifteen or
sixteen).14

1 Table 16 shows the distribution of the ages of the fifty-
three respondents referred to the grand jury and whether they could
have been transferred to criminal court for prosecution as an adult.'"

TABLE 16. AGE OF RESPONDENTS AT TIME OF OFFENSE

Age No. (%) Total (M70)

10 0 (0)
11 3 (6)

Not Transferable 12 2 (4)
13 5 (9)
14 15 (28)

25 (47)

15 15 (28)
Transferable 16 13 (25)

28 (53)

TOTALS 53 (100) 53 (100)

The ages of the fifty-three respondents ranged from eleven to
sixteen with a mean of 14.4 years. In 47% of the cases, the respondent
was of an age at the time of the offense that under the law he could
not have been transferred to criminal court. In 5370 of the cases,
transfer was a possibility permitted by law. It is difficult to imagine
a more balanced use of the statute. In slightly more than half of the
cases, it is being used as an alternative to discretionary transfer to
criminal court. In slightly less than half of the cases, it is being used
when discretionary transfer is not available due to the age of the
respondent.

One might expect to find some relationship between age and
disposition of the case, with more favorable treatment being given
to the younger respondents. Thus one would expect to see a smaller

142. TEX. FAm. CODE ANN. § 51.02(1) (Vernon 1986).
143. TEX. FAm. CODE ANN. § 54.02(a)(2) (Vernon 1986).

144. See supra note 72.
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percentage of younger respondents receiving determinate sentences
than of older ones. Table 17 shows the distribution of ages in relation
to the disposition of cases. 45

TABLE 17. AGE AND DISPOSITION OF THE CASE

Under 15 (0) 15 or 16 (%) Total (0o0)

No Sent. 15 (60) 11 (39) 26 (49)

Sentence 10 (40) 17 (61) 27 (51)

TOTALS 25 (100) 28 (100) 53 (100)

Forty percent of respondents under the age of fifteen received a
determinate sentence, while 61% of those fifteen or sixteen received
a determinate sentence. That distribution would tend to substantiate
the belief that younger respondents are treated more leniently. How-
ever, the results are not significant at the 0.05 level. 1' 6

On the other hand, when multiple regression analysis 47 is em-
ployed to determine whether the length of a determinate sentence

145. See supra note 72.
146. For Table 17, X2(1 df)=2.2677. P=0.132.
147. Multiple regression analysis permits statements to be made about the relative contri-

butions of two or more independent variables to the variances found in a dependent variable.
One combines different independent variables into models and using regression analysis seeks
to determine how much of the variance in the dependent variable is explained by each model.
Once the best model is obtained, one can then make statements about how much an increase
(or decrease) in the value of the dependent variable one would expect for a given increase (or
decrease) in each of the independent variables, always controlling for each of the other
independent variables in the model.

There are several significant aspects of any regression. One is simply the number of cases
used. This is reported as "N." Another is an "F" statistic, which tests the hypothesis that all
of the coefficients of the independent variables are zero. The "F" statistic is reported with
two degrees of freedom, one for the numerator and another for the denominator. The
numerator is simply the number of independent variables in the model being used. The
denominator is the total number of cases ("N") minus one minus the numerator. Further,
there is a probability statistic reported, which is a measure of how likely it is that the "F"
statistic could simply be the result of chance. Thus, there might be reported "F (2, 21)= 7.47,
Prob. F=0.0035." That would mean that the probability is about four in 1000 that the
coefficients of the independent variables are the product of chance alone.

Another significant aspect of a multiple regression is "R1," which when adjusted for the
number of variables in the model, states the percentage of variation in the dependent variable
that is explained by the model. A report "Adjusted R2 =0.3602" would mean that slightly
more than 36%7o of the variations in the dependent variable can be explained by variations in
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can be explained by age of the respondents, there is an inverse
relationship. Examining only cases in which a determinate sentence
was given and controlling for prior referrals to the juvenile court,
for every increase of one year in the age of the respondent, there is
a decrease of about 2.5 years in the determinate sentence received.
These results, however, like those dealing with age and disposition,
are not significant at the 0.05 level. 148 The relationship between the
respondent's age and the length of determinate sentences is explored
further as part of the discussion of sentencing and the roles of judges
and juries. 149

VI. PRIOR INVOLVEMENT WITH THE JUVENILE SYSTEM

The respondents' lack of prior involvement with the juvenile
system was surprising. Data were obtained on prior referrals to the
juvenile court and on prior commitments to the TYC. A prior referral
was counted even if it resulted in a dismissal or informal probation.5 0

Sixty percent (thirty of fifty) of the cases on which data exist for
this variable had no prior referrals of any kind to the juvenile

the independent variables that have been included in the model.
Regression analysis also yields a coefficient for each independent variable in the model.

That number tells us how much a change in the dependent variable occurs for each unit of
change in the independent variable to which the coefficient is attached, controlling for each
of the other independent variables in the model. For example, in a regression analysis using
the length of determinate sentences as the dependent variable and a model consisting of the
number of prior referrals to the juvenile court and age of the respondent as independent
variables, we might see a coefficient of prior referrals of 1.72. That would mean that for each
increase of one in the number of prior referrals to the court, the sentence increases by 1.72
years, controlling for the age of the respondents.

For each coefficient in a regression analysis, a student's "t" score is reported. The larger
that score, the more confidence we have that the coefficient is not simply occurring by chance.
Finally, a probability that such a "t" score could occur by chance is given. Thus, in a
regression of sentence lengths on prior referrals and age, we might report for prior referrals
"t = 3.519. P =0.002." That should be interpreted to mean that we would make an error only
two times in 1000 in giving credence to the coefficient to which it is attached. See generally
H. BLALOCK, SOCIAL STATISTICS (2d ed. 1979) (a standard text on statistical methods).

148. Including only repondents' ages and the number of prior referrals to the court in the
model, N=24, F (2, 21)=7.47, Prob. F=0.0035, Adjusted R2 =0.3602. The coefficient for
age is -2.496. t= - 1.689. P=0.106. Thus, while the coefficient shows a decrease in sentence
length of about 2.5 years for each year of increase in the respondent's age, we would be in
error about 10% of the time taking those numbers seriously.

149. See infra notes 167-87 and accompanying text.
150. See TEx. F m. CODE ANN. § 53.03 (Vernon 1986) (authorizing informal probation

without adjudication by a court).
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court.' Of the twenty respondents who had previously been referred
to the juvenile court, the number of prior referrals ranged from one
to fifteen, with a mean of 3.45 referrals. 5 2 Further, only two of the
fifty respondents had previously been committed to the TYC. 5

1

Table 18 examines the relationship between whether a determi-
nate sentence was given and whether the respondent had any prior
referrals to the juvenile court. 154

TABLE 18. DISPOSITION BY PRIOR REFERRALS

No Priors (070) Priors (o70) Total (110)

No Sent. 17 (57) 9 (45) 26 (52)
Sentence 13 (43) 11 (55) 24 (48)

TOTALS 30 (100) 20 (100) 50 (100)

Although Table 18 shows a slight tendency for determinate sentences
to be awarded to respondents with prior referrals to the juvenile
court, the result is not significant at the 0.05 level.'55 As would be
expected with cases of this seriousness, it is the offense rather than
the background of the respondent, that is more influential in deter-
mining whether--a determinate sentence or some other disposition
results.

However, when one examines the length of the determinate
sentence awarded and regresses that on the number of prior referrals
to the juvenile court, controlling for age, one does find a significant
relationship. For every prior referral to the juvenile court, there is
an increase in the length of the sentence of about 1.72 years. 5 6

Therefore, although prior referrals to the juvenile court may not
play a role in whether a respondent receives a determinate sentence,
they surely do appear to play a role in the length of the sentence
received, if one is awarded. Later, this relationship is examined
further. 157

151. See supra note 72.
152. See supra note 72.
153. See supra note 72.
154. See supra note 72.
155. For Table 18, XI(I d) =0.6544. P=0.419.
156. N=24, F (2, 21)=7.47, Prob. F=0.0035, Adjusted R2=03602. t=3.519. P=0.002.
157. See infra notes 167-87 and accompanying text.
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VII. DETENTION PRACTICES

One would expect a fairly substantial rate of pretrial detention
in these cases because of the serious nature of the charges filed. But,
in 31% (sixteen of fifty-one cases for which data exist) of the cases,
the respondent was not detained at all.' In the remaining cases, the
period of detention ranged from one day to 163 days, with a mean
of seventy-seven days. 15 9 Thus, while the rate of detention seems
lower than expected, the length of detention seems higher. It is
unknown to what extent lack of familiarity with the new procedures
of the statute accounts for the delay in disposition of these cases,
but that certainly would not be surprising. To that extent, therefore,
one would expect that the length of detention would decrease as
familiarity with the statute builds.

Further, when detention is divided into the two categories of
not detained or detained and dispositions are separated into the two
categories of determinate sentence and other dispositions, the picture
in Table 19 emerges.' 60

TABLE 19. DETENTION AND DISPOSITIONS

Not
Disposition Detained (%) Detained (o) Total (N7)

Determinate Sent. 2 (13) 24 (69) 26 (51)
Other Disposition 14 (88) 11 (31) 25 (49)

TOTALS 16 (101) 35 (100) 51 (100)

As would be expected, there is a relationship between pretrial deten-
tion and the disposition reached in the case. Only two of the sixteen
cases (1307o) in which there was no pretrial detention resulted in a
determinate sentence. In twenty-four of the thirty-five cases (6976)
in which the respondent was detained, there was a determinate
sentence commitment. This difference is significant at the 0.05 level.' 6'

This strong relationship is also mysterious. On the one hand,
since the decision whether to detain is a judicial one, 62 it would not

158. See supra note 72.
159. See supra note 72.
160. See supra note 72.
161. For Table 19, X

2
(I df)= 13.8143. P =0.000.

162. See TEX. FAM. CODE ANN. § 54.01 (Vernon 1986).
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be surprising if factors of offense aggravation and mitigation were
to have a similar impact on both the decision whether to detain one
charged with a covered offense and the decision whether to impose
a determinate sentence later upon adjudication for that offense. In
other words, the relationship shown here may be spurious. On the
other hand, experienced criminal defense attorneys know that when
the client is not detained, there are more defense opportunities than
when the client is in jail and a more favorable disposition for the
client is likely to result. Freedom from pretrial incarceration creates
more opportunities for pretrial delay, which usually benefits the
defense, and for the employment of innovative approaches to nego-
tiated settlement of the case. These same considerations undoubtedly
apply in juvenile law.

VIII. DETERMINATE SENTENCE LENGTHS

In twenty-seven of the fifty-three cases, the respondent was given
a determinate sentence to the TYC. 63 These sentences ranged from
1.25 to thirty years (the statutory maximum), with a mean sentence
of about fifteen years. 164 Table 20 shows the distribution of the
twenty-seven determinate sentences. 165

TABLE 20. DETERMINATE

SENTENCES

FREQUENCIES AND PERCENTAGES

Years No. (O/o)

1.25 1 (4)
2 3 (11)
5 1 (4)
6 2 (7)

10 6 (22)
15 3 (11)
20 6 (22)
30 5 (19)

TOTALS 27 (100)

What variable, or combination of variables, best predicts the

163. See supra note 72.
164. See supra note 72.
165. See supra note 72.
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length of the sentence that will be selected in those cases in which a
determinate sentence is imposed? The most likely candidates for a
multiple regression analysis model are: (1) the number of prior
referrals to the juvenile court, (2) whether the offense was aggravated
sexual assault, (3) the age of the respondent at the time of the
offense, and (4) whether the judge or jury selected the sentence.' 66

Using multiple regression analysis with those four variables, one
finds that one can "explain" 57% of the variances in the length of
the determinate sentences by that model.167 The sentence length
increases by 1.74 years for each prior referral to the juvenile court
controlling for the other independent variables. 16 The sentence de-
creases by 8.24 years if the offense is aggravated sexual assault
compared to all other offenses. 169 The sentence increases by 9.67
years if the jury determined the sentence rather than the judge. I70

Finally, the sentence decreases by 1.81 years for each year of increase
in the respondent's age, again controlling for the other variables,
although this relationship is not as clearly established as the other
three. ' 7'

Does this picture change depending upon whether the judge or
the jury was chosen by the respondent to determine the sentence?

A. Jury Sentencing

One of the important features of the determinate sentence statute
is that it makes jury sentencing available in the Texas juvenile system
for the first time. 72 The respondent and his attorney have the right
to insist on jury sentencing or to have the juvenile court select the
sentence. 73 Of the twenty-seven cases in which determinate sentences
were awarded, the respondent chose jury sentencing in seven of those
cases (260). 174 When comparing sentences given by the courts to
those given by juries, one finds that the mean sentence given by a
jury was twenty-one years, with the shortest being ten and the longest

166. See supra note 147.
167. N=24, F(4, 19)=8.70, Prob. F=0.0004. Adjusted R2=0.5726.
168. t=4.349. P=0.000.
169. t=-2.664. P=0.015.
170. t=2.949. P=0.000.
171. t=-1.473. P=0.157.
172. TEX. FAm. CODE ANN. § 54.04(a) (Vernon Supp. 1989).
173. Id.
174. See supra note 72.
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being thirty.'75 By contrast, the mean sentence given by the judge
without a jury was thirteen years, with the shortest being 1.25 arid
the longest being thirty. Cross-tabulating the lengths of sentences
given by judges with those given by juries shows differences that are
not statistically significant at the 0.05 level. 7 6

One could, nevertheless, argue that juries are likely to be more
severe on a respondent than will a judge. That would be simplistic.
Any experienced criminal defense attorney knows that jury punish-
ment is a crap shoot. It should, therefore, be elected by the well-
counseled defendant only when there is essentially nothing to lose,
that is, only when it seems clear that the court will award the
maximum or near the maximum sentence. On the other hand, these
sentences show that juries are willing to award long sentences to
juvenile respondents. Three of the five thirty-year sentences were
awarded by juries.

When jury sentencing is chosen, what combination of variables
best predicts the length of a determinate sentence? Unfortunately,
there are too few cases (seven) of jury sentencing in the sample to
permit meaningful regression analysis to be employed.' 77

B. Judge Sentencing

In twenty of the twenty-seven cases (74%) in which a determinate
sentence was given, the respondent had chosen the judge to select
the sentence. 178 The mean sentence selected by the judge was thirteen
years, with a range of 1.25 to thirty years. 79

What variable, or combination of variables, best predicts the
determinate sentence that will be selected by a judge? When cases in
which the jury sentenced are eliminated, the age of the respondent
is of no assistance at all in predicting sentencing behavior. 180 Number
of prior referrals to the juvenile court, however, is an excellent

175. See supra note 72.
176. N=27, X2(7 df) =5.9979. P=0.540.
177. See supra note 147.
178. See supra note 72.
179. See supra note 72.
180. In a model consisting of age, prior referrals, and whether the offense was aggravated

sexual assault, N= 18, F (3, 14)=5.92, Prob. F=0.0080, Adjusted R2 =0.4648. The coefficient
for age is -0.958 with t= -0.669 and P=0.515. In a model consisting of age alone, N=20,
F (1, 18)=0.05, Prob. F=0.8186, Adjusted R2= -0.0524. The age coefficient is -0.432 with
t=9.233 and P =0.819.
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predictor. For each increase of one in the number of prior referrals,
the judicially selected determinate sentence increased by 1.7 years.'
This variable alone explains about 4207o of the variances in judge
sentencing with a high level of confidence.1 2 Finally, if we include
whether the offense was aggravated sexual assault with the number
of prior referrals in the model, that combination explains approxi-
mately 48% of the variance in judge sentences.8 3 Under that model,
for each prior referral, the sentence increases by 1.6 years, controlling
for whether the offense was aggravated sexual assault.'8 4 If the offense
is aggravated sexual assault, the sentence is decreased by 6.8 years,
controlling for the number of prior referrals.8 5

Finally, in three of the twenty determinate sentences given by
judges, the sentence was two years. In an additional case, the sentence
was 1.25 years. It is very clear when these four cases are examined
carefully that the court selected a sentence that would require incar-
ceration in the TYC but which would preclude transfer to the TDC.18 6

There were three other similar cases in which the sentences were
selected by the judge. One was five years and two were six years. In
these cases, if the respondent is transferred to the TDC from the
TYC at age eighteen, he will have only a short period of confinement
in the TDC - probably a matter of weeks.8 7 Thus, the court in
these cases selected a sentence that permits a type of shock incarcer-
ation in the TDC. Of course, the same court that selected the sentence
will later decide whether the respondent will be transferred to the
TDC at age eighteen.

Thus, in seven of the twenty cases sentenced by the judge (35%70),
the court chose to make limited use of the statute. Janice Warder,

181. See supra note 180.
182. In a model of prior referrals alone, N=18, F (1, 16)=13.07, Prob. F=0.0023,

Adjusted R =0.4153. The prior referral coefficient is 1.71 with t = 3.616 and P =0.002.
183. For this model, N = 18, F (2, 15)= 8.99, Prob. F = 0.0027, Adjusted R2 = 0.4845.
184. The coefficient for prior referrals is 1.649 with t=3.709 and P =0.002.
185. The coefficient for whether the offense is aggravated sexual assault is -6.842 with

t= 1.775 but with P=0.096, not significant at the 0.05 level.
186. The 1.25 years sentence was given to a respondent who was age 16 at the time of the

offense. Two of the two-year sentences were given to respondents who were both age 15 and
the other two-year sentence was given to a 12-year-old respondent.

187. See infra notes 189-93 and accompanying text. The five-year sentence was given to a
16-year-old; one of the six-year sentences was given to a 15-year-old and the other to a 16-
year-old. Each of these respondents, if later transferred to the TDC, will be eligible for release
on adult parole at the time of transfer or shortly thereafter.

[Vol. 21:18971930



VIOLENT JUVENILE OFFENDER

in the Texas Lawyer story, acknowledged this use of the statute in
Dallas County, saying that "just because a grand jury approves a
petition doesn't mean we'll seek thirty years. We might want the
[TYC] to keep a kid two years.' 18 In these seven cases, the statute
was not being used to authorize extended incarceration with possible
transfer to the TDC at age eighteen. It was being used to mandate
a period of custody in the TYC with expection that there will later
not be a transfer to the TDC.

IX. AFFIRMATIVE FINDINGS AND "3g" OFFENSES

The question of parole eligibility becomes an important one
when a juvenile is transferred from the TYC to the TDC since the
offender then becomes subject to adult law for the purpose of
parole. 8 9 Under the Texas Code of Criminal Procedure, parole
eligibility is achieved for most offenses when the inmate has received
credit, including credit for good conduct and prison labor, equal to
one-fourth of his maximum sentence or fifteen years, whichever is
less.' 9° However, if the offense is listed in section 3g of article 42.12
of the Code of Criminal Procedure or if the court or jury made an
affirmative finding that the defendant "used or exhibited a [deadly
weapon] during the commission of an offense or during immediate
flight therefrom" then parole eligibility is postponed. 9' An inmate
in such a circumstance does not become eligible for parole until he
has served one-fourth of his sentence or two years, whichever is
greater, without including credit for good conduct and prison labor. 192

The effect of this provision is to more than double the time it takes
to become eligible for parole when there is an affirmative finding or
when the defendant is convicted of one of the 3g offenses. 193

Three of the six offenses covered by the determinate sentence
statute are 3g offenses: capital murder, aggravated sexual assault,
and aggravated kidnapping. 94 For those three offenses, it makes no

188. See supra note 84.
189. TEX. REV. Crv. STAT. ANN. art. 6166z12(c) (Vernon Supp. 1989).
190. TEX. CODE CRIM. PROC. ANN. art. 42.18, § 8(b)(1) (Vernon Supp. 1989).
191. Id.; see also id. art. 42.12, § 3g(a)(2) (Vernon Supp. 1989); TEX. PENAL CODE ANN.

§ 1.07(a)(ll) (Vernon 1974).
192. TEX. CODE CRIM. PRoc. ANN. art. 42.18, § 8(b)(1) (Vernon Supp. 1989).
193. See TEX. REV. CIv. STAT. ANN. art. 6181-1 (Vernon Supp. 1989).
194. TEX. CODE CRIM. PROC. ANN. art. 42.12, § 3g(a) (Vernon Supp. 1989).

1990] 1931



TEXAS TECH LAW REVIEW

difference whether there is an affirmative finding that the defendant
"used or exhibited a deadly weapon" since the offense itself carries
all of the consequences carried by such an affirmative finding.' 95 An
affirmative finding can make a difference only in cases involving
murder, attempted capital murder and deadly assault on a police
officer. 

196

Table 21 shows the twenty-seven cases in which a determinate
sentence was given according to whether they were 3g offenses and
whether an affirmative finding was entered. 197

TABLE 21. AFFIRMATIVE FINDINGS AND "3g" OFFENSES

Affirmative Finding

Offense No Yes Total

Agg. Sex. Assault 6 1 7
3g Cap. Murder 0 2 2
Offenses Agg. Kidnapping 3 0 3

Non-3g Att. Cap. Murder 0 7 7
Offenses Murder 3 5 8

TOTALS 12 15 27

While affirmative findings were made in 56% (fifteen of twenty-
seven) of the cases, that finding made a difference in only twelve
cases - seven cases of attempted capital murder and five cases of
murder. However, the combination of 3g offenses and affirmative
findings in the twenty-seven determinate sentence cases shows that
in twenty-four of those cases (89%Vo) the respondent comes under the
deferred parole eligibility rules and must serve actual calendar time
equaling one-fourth of his sentence or two calendar years, whichever
is greater, to become eligible for release on parole from the TDC.198

There are only three circumstances in which in it realistic to think
the respondent could come under ordinary parole eligibility rules
when he has been adjudicated for a non-3g offense. First, if the

195. See id.
196. Id.
197. See supra note 72.
198. See TEX. CODE CRAM. PROC. ANN. art. 42.18, § 8(b)(1) (Vernon Supp. 1989).
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respondent was adjudicated as the perpetrator of the offense, not as
a party to another's perpetration,' 99 then it is realistic to think of
ordinary parole eligiblity only if the offense is murder. 2°° Deadly
assault on a police officer requires the use of a deadly weapon as
an element of the offense. 20 1 Therefore, absent a procedural blunder,
there should always be an affirmative finding that an adjudicated
respondent used a deadly weapon in commission of the offense.
Attempted capital murder can be committed without use of a deadly
weapon, but it is difficult for the state to prove the requisite specific
intent to kill without proof of the use of such a weapon. 20 2 As Table
21 shows, there was, in fact, an affirmative finding of the use of a
deadly weapon in all seven cases of attempted capital murder sen-
tenced under the statute. 203 That leaves only murder in which it is
realistic to think about ordinary parole eligibility rules when the
respondent has been adjudicated as the perpetrator of the offense.
In the survey, there was no affirmative finding in three of the eight
murder cases in which a determinate sentence was given. 2° As Table
21 shows, those three cases were the only ones in the survey in which
the respondent came under ordinary parole eligiblity rules. 205

Second, case law requires that the finding of use of a deadly
weapon must be based on evidence at the guilt/innocence or penalty
phases of the trial that the defendant personally used or exhibited a
deadly weapon. 2

06 The same requirement undoubtedly applies to
juveniles under the statute. 20 7 Therefore, if a respondent is adjudicated
of murder, attempted capital murder, or deadly assault on a police
officer, and the evidence and charge of the court, if any, show that
the adjudication might have rested on the law of parties, a special
finding of use or exhibition of a deadly weapon is required to
authorize entering the affirmative finding in the commitment order. 20

1

199. TEX. PENAL CODE ANN. § 7.02 (Vernon 1974).
200. Id. § 19.02 (Vernon 1989).
201. Id. § 22.03 (Vernon 1989).
202. Id. § 15.01(a) (Vernon Supp. 1989) (requiring for any criminal attempt a "specific

intent to commit" the object offense that is charged).
203. See supra Table 21 in text accompanying note 197.
204. See supra Table 21 in text accompanying note 197.
205. See supra Table 21 in text accompanying note 197.
206. Reyes v. State, 741 S.W.2d 414, 432-33 (Tex. Crim. App. 1987).
207. TEX. CODE CraIM. PROC. art. 42.12, § 3(b) (Vernon Supp. 1989)

208. See 741 S.W.2d at 433.
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Third, in plea bargaining about a non-3g offense, the state and
respondent can agree that there will be no affirmative finding even
when the facts are that a deadly weapon was used in the offense. 2°9

The same plea bargain can be made by juveniles, and if the juvenile
court accepts that agreement and fails to enter an affirmative finding
in the commitment order, then the respondent would come under
ordinary parole eligibility rules. 210

If parole is denied by the Board of Pardons and Paroles, an
inmate becomes subject to the mandatory release law.2"' Unless
precluded by statute, an inmate must be released on parole-like
supervision when he has served a combination of calendar and good
time equal to his sentence. He then serves the good time on parole. 212

Mandatory release is not available if an affirmative finding of a
deadly weapon was made. 213 It is also not available to inmates
convicted of murder, capital murder, aggravated kidnapping, aggra-
vated sexual assault, and deadly assault on a law enforcement offi-
cer. 2

1
4 Of the six covered offenses, only attempted capital murder is

not precluded from mandatory supervision by law. 2 1 Even it is not
included if there was a finding of the use of a deadly weapon.21 6

There was such a finding in each of the seven cases of attempted
capital murder sentenced under the statute. 217 An inmate who is not
released on parole and not eligible for mandatory release, must serve
his entire sentence without credit for good conduct and is uncondi-
tionally discharged from prison when the sentence has been served." 8

When sentences are selected by the court or being negotiated by
the parties, it is important to understand the implications of the
restrictions on mandatory supervision and parole eligibility in the
context of a determinate sentence for a covered offense. For any 3g
offense, parole eligibility is postponed until the prisoner has served
one-fourth of the maximum sentence or fifteen calendar years, which-

209. See Ex parte Stephenson, 722 S.W.2d 426, 428 (Tex. Crim. App. 1987); Ex parte
Pruitt, 689 S.W.2d 905, 906 (Tex. Crim. App. 1985).

210. See 722 S.W.2d at 428.
211. TEX. CODE CRIM. PROC. ANN, art. 42.18, § 8(c) (Vernon Supp. 1989).
212. Id.
213. Id.
214. Id.
215. Id.
216. Id.
217. See supra Table 21 in text accompanying note 197.
218. See TEX. CODE CRIM. PROC. ANN. art. 42.18, § 8 (Vernon Supp. 1989).
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ever is less, but in no event is he eligible for parole in less than two
years. 2 19 An affirmative finding that the defendant used or exhibited
a deadly weapon during the commission of a felony offense or during
immediate flight therefrom in a non-3g case also postpones parole
eligibility. 220 In computing a parole eligibility date, it is important to
include all time the respondent spent in custody in connection with
the case, both in local detention and in a TYC facility, because he
is entitled to receive credit on service of his sentence for that time.22 1

The possibility of release on mandatory supervision seems to be so
remote that it does not warrant serious consideration in the selection
of the sentence. One should assume that if the respondent is not
released on parole he will serve his entire sentence in the TDC.

X. CONCLUSION

When I was drafting the bill that became the determinate sen-
tence law, I had in mind a very specific way in which I expected the
statute, if enacted, to be used. I imagined that the statute would be
invoked very selectively - that it would be reserved for only the
most aggravated cases within the limited category of very serious
offenses covered by the law. I also imagined that once a prosecutor
sought to invoke the statute, the case would be pursued with vigor
due, in part, to the very selectivity that marked the decision to invoke
the statute. Finally, I imagined that in those cases in which the
respondent was adjudicated of having committed a covered offense,
the sentences imposed would be very long, again because of selectivity
in administering the law. The statute was intended to be used with
selectivity and with vigor.

I had not anticipated three factors: (1) the policies of the Dallas
County District Attorney's office, (2) the nature of the cases that
could be brought as aggravated sexual assault, and (3) the desires of
juvenile court judges to mandate a term in the TYC without per-
mitting a transfer to the TDC. Each of these factors was a surprise
to me, and each made the system more complicated than the model
I had imagined.

It should not have been surprising, however, that to some extent
the statute would be employed by prosecutors to enforce their posi-

219. Id.
220. Id.
221. TEX. REV. Cirv. STAT. ANN. art. 6166-12 (Vernon Supp. 1989).
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tions in the plea bargaining process. Since plea bargaining pervades
the criminal system, it should be expected that plea bargaining would
be important in the juvenile system as well. It was, of course, not
the purpose of the legislature in enacting this bill to provide plea
bargaining leverage for prosecutors.

It would have been better if aggravated sexual assault as defined
by the statute had been narrowed to eliminate cases of purely
consensual sexual relationships between persons of approximately the
same age. If I am correct that this application of the aggravated
sexual assault statute is what distinguishes this offense category from
the other four offenses included in the study, then eliminating con-
sensual sexual relationships from the statute would greatly change
the way the law is employed. The statute should be amended to
provide a defense under the determinate sentence statute that would
be available if the actor is not more than two years older than the
victim and the relationship was totally consensual. 222 Even without
such a narrowing provision, I would probably have believed that
prosecutors would use discretion not to charge such cases under this
statute, but that takes us back to plea bargaining.

Finally, although one feature of the statute was replacing the
TYC's traditional authority to release juveniles committed to it with
juvenile court release authority, I did not anticipate how important
a factor the release authority was to the scheme. Specifically, I did
not anticipate that so many judges would see the determinate sentence

222. Purely consensual sexual intercourse becomes statutory rape if one of the parties is
under 17 years of age. TEX. PENAL CODE ANN. § 22.011 (Vernon 1989). This section makes
the sexual assault offense punishable by a 20-year imprisonment. Id. However, if the actor
was not more than two years older than the victim, then there is no offense. Id. § 22.011(e).
Purely consensual sexual intercourse when one of the parties is under 14 years of age is
aggravated sexual assault. Id. § 22.021. The affirmative defense of the actor being not more
than two years older than the victim does not apply to aggravated sexual assault. Id. §
22.021(d). Disallowing that defense makes little difference in the criminal process because of
the age of the actor. Consensual sexual intercourse between 13- and 14-year-olds should subject
the parties to ordinary delinquency liability, but not to a potential 30-year incarceration. This
situation is, quite simply, markedly different from all of the other situations covered by the
legislation. By contrast, if a 16-year-old has consensual intercourse with a 13-year-old, the
likelihood of imposition by the older child is great enough to warrant treating the situation
as though the intercourse had occurred by violence.

The following language would effect the appropriate change in the statute: "It is an
affirmative defense to determinate sentence proceedings for conduct that violates sections
22.021(a)(l)(B) and (2)(B), Penal Code, that the child who engaged in the conduct was not
more than two years older than the victim."
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system solely as a way of assuring that the TYC keeps a juvenile in
custody for a court determined time period without any intent to
permit transfer to the TDC. That is strong evidence that the juvenile
justice ideal of limited intervention is alive, even in cases of such
extreme seriousness as those covered by this statute.
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APPENDIX A

DETERMINATE SENTENCING PROCEEDINGS
Section 53.045 Texas Family Code

Complete this form for each case in which a petition is submitted to
the grand jury. Send to TJPC upon the entering of a final disposition
in the juvenile court. Send to: Texas Juvenile Probation Commission,
P.O. Box 13547; Austin, Texas 78711-3547.

A. GENERAL INFORMATION

Referral Referral Referral
County Case No. Date //

Date Petition
Referral Date of Submitted to
Offense Offense // Grand Jury //

Child's Child's Child's -White -Black
D.O.B. // Sex (M/F) Race -Hispanic -Other

Prior Referrals Disposition (check appropriate)
Informal All

Date Offense Adjust. Probation TYC Other

-I/ -___________/ _______ ___ ____

If more than five use reverse side.

B. GRAND JURY ACTION

-Determinate sentencing petition denied/withdrawn, date //

Stop, complete part D. and return. Do not complete part C.

-Petition approved by grand jury, date //

Complete part C. and D. and return.

C. JUVENILE COURT DISPOSITION UNDER SEC. 53.045

Type of -Original Disposition, -Probation/Revocation,



1 VIOLENT JUVENILE OFFENDER

Case: Date _/_/_ Date _/_/_
-- Not Guilty .. Dismissed/Not Prosecuted -Probation
-Indeterminate Commitment to TYC
-Determinate Commitment to TYC, Years-
-Other, describe

D. SUPPLEMENTAL INFORMATION

Number of Court Hearings - Child in Detentions? (Y/N)
No. of Days-

Was jury used for: -Adjudication -Disposition -Revocation

Did the judge or jury make a finding that the person used or exhibited
a deadly weapon during the commisssion of an offense or during
the immediate flight therefrom? (Y / N)

Additional Comments:

Prepared by:

Name Title_ Phone

TJPC
12/02/87

1990] 1939




