
TITLE 1. HUSBAND AND WIFE

Commentary by Joseph W. McKnight*

Introductory Commentary

Title 1 of the Texas Family Code deals with the marriage
relationship between a husband and wife and their respective property
rights and liabilities. This is the fifth in a series of Texas Tech Law
Review publications which contain commentaries on Title 1.'

Prior to 1968 many of the civil aspects of Texas family status
and family property law had not been systematically defined. With
the enactment of the statutes of 1967, 1969, and 1973 the undefined
aspects of Texas family law were much reduced. With the subsequent
amendment of those statutes, the subject has been still better delin-
eated, but a thorough codification of the family relationships has
not yet been achieved. Nor have all of the rules of family affairs
been gathered together in a single coherent code. Many of the rules
of succession and conservatorship of children are treated in the Texas
Probate Code, while most of the criminal rules are found in the
Texas Penal Code. Apart from a few provisions of the Probate and
Penal Codes and some found elsewhere in the Texas statutes, how-
ever, most of the rules governing the relationship of husband and
wife are found in Title 1 of the Family Code.

* Professor of Law, Southern Methodist University; B.A., 1947, University of Texas;
B.A., 1949, B.C.L., 1950, M.A., 1954, Oxford University; LL.M., 1959, Columbia University.
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SUBTITLE A. THE MARRIAGE RELATIONSHIP
CHAPTER 1. ENTERING THE MARRIAGE RELATIONSHIP

SUBCHAPTER A. APPLICATION FOR MARRIAGE LICENSE

§ 1.01. Marriage License

A man and a woman desiring to enter into a ceremonial marriage
shall obtain a marriage license from the county clerk of any county
of this state. A license may not be issued for the marriage of persons
of the same sex.

Commentary

The marriage licensing process is designed to assure that persons
wishing to marry are marriageable according to law. The present
civil system replaces the English seventeenth and eighteenth century
process that was under ecclesiastical supervision and required periodic
public announcements (publication of banns) of the intention of the
persons proposing marriage so that anyone knowing of an impedi-
ment might object. An intermediate civil process of English America
involved a pledge of security that no impediments existed. Although
banns are still published by some religious groups, the public licensing
system now prevails throughout the United States.

The present scheme by which the state grants a license to marry
depends upon disclosure of facts by the individuals involved, but
there are no penalties for providing false information other than
those under the general rules of perjury. Even though the Texas rules
do not require any public notice, some newspapers make a practice
of reporting licenses applied for and granted, and marriage licenses
filed in the county clerk's office are open to public inspection. 2 By
requiring prospective spouses to make a formal declaration under
oath, it is hoped that they will tell the truth, but there is little
likelihood of any public scrutiny beyond that performed by the county
clerk or his deputy who issues the license. An opinion by the Texas
Attorney General expressed the view that applicants for a marriage
license cannot be required to furnish proof of the veracity of answers

2. Op. Tex. Att'y Gen. No. ORD-254 (1980).
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given on the application unless a statute so prescribes.3 Prosecution
for perjury is therefore the appropriate sanction, though violations
rarely will be discovered and seldom prosecuted. 4 Penal consequences
of false swearing were alluded to in a 1972 Attorney General's
opinion,5 but the failure to acquire a license before marriage is not
a fatal impediment to the marriage once it is entered into ceremo-
nially. 6 Likewise, a license is not required for an informal marriage
evidenced by (1) agreement, (2) cohabitation, and (3) public notori-
ety.

7

Before the enactment of this section in 1969, the licensing process
was only generally provided for in article 4604.8 The amendment of
the statute in 1933 omitted the clause stating that the license would
supply "sufficient authority to celebrate" a marriage. As enacted in
1969 this section consisted of the first sentence only and referred to
"persons" desiring to marry. The correlative provision in section
1.91, however, specified "a man and a woman."

The attempt of persons of the same sex to use the licensing
process as a step toward marrying caused the legislature to amend
this section in 1973 to conform it to the language of section 1.91.
The 1973 addition of the second sentence makes the legislative
concern abundantly clear. The meaning of marriage as a bisexual
union had been discussed in a Texas Attorney General's opinion in
1972. 9 The opinion dealt with the constitutional issues of due process
and equal protection. Following the reasoning of the Minnesota
Supreme Court in Baker v. Nelson,I0 the Attorney General concluded
that no constitutional right exists for two persons of the same sex

3. Op. Tex. Att'y Gen. No. M-502 (1969).
4. See generally TEX. PENAL CODE ANN. § 37.02 (perjury); id. § 37.03 (aggravated

perjury) (Vernon 1989).
5. Op. Tex. Att'y Gen. No. M-1277 (1972).
6. Chapman v. Chapman, 11 Tex. Civ. App. 392, 395, 32 S.W. 564, 565 (1902, writ

ref'd); see Williams v. White, 263 S.W.2d 666 (Tex. Civ. App. - Austin 1953, writ ref'd
n.r.e.) (falsehood regarding ages of persons given to clerk when procuring a license is not
enough, in itself, to void a marriage).

7. McClendon v. Brown, 63 S.W.2d 746, 749-50 (rex. Civ. App. - Galveston 1933,
writ dism'd); see, e.g., TEx. FM. CODE ANN. § 1.91 (Vernon 1975); see also infra commentary
accompanying § 1.91.

8. TEx. REv. Civ. STAT. ANN. art. 4604 (1960) (repealed 1969) (originally enacted in
1836, amended in 1929 and 1933, and currently codified as TEx. FAm. CODE ANN. § 1.01
(Vernon 1975)).

9. Op. Tex. Att'y Gen. No. M-1216 (1972).
10. 291 Minn. 310, 191 N.W.2d 185 (1971), appeal dismissed, 409 U.S. 810 (1972).
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to be married." The meaning of marriage as a bisexual union was
reiterated in 1972 by the Texas Attorney General 2 and in a subsequent
appellate case. 3 Although no Texas authority has considered the
issue, opinions elsewhere are not consistent as to the sexual status
of a transsexual male.' 4

§ 1.02. Application for License

Except as otherwise provided by Section 1.05 of this code,
persons applying for a license shall:

(1) appear together or separately before the county clerk;
(2) submit for each applicant:

(A) proof of identity and age as prescribed by Section
1.04 of this code; and

(B) if required, the documents establishing parental con-
sent, documents establishing that a prior marriage has been dissolved,
or a court order, as prescribed by Subchapter C of this chapter;

(3) provide the information for which spaces are provided in
the application for a marriage license; and,

(4) take the oath printed on the application and sign the
application before the county clerk.

Commentary

The 1969 version of this section was somewhat revised in 1973
and again in 1987.5 Much of modern regulation concerning entry
into the marriage relationship and the reasons underlying it are rooted
in the debates of the Council of Trent (1545-1563) and the rules

11. See Op. Tex. Att'y Gen. No. M-1216 (1972); see also Jones v. Hallahan, 501 S.W.2d
588 (Ky. 1973); Anonymous v. Anonymous, 67 Misc. 2d 982, 325 N.Y.S.2d 499 (Sup. Ct.
1971) (with respect to a "marriage" of two males in Texas); In re Ladrach, 32 Ohio Misc.
2d 6, -, 513 N.E.2d 828, 832 (Ohio Prob. 1987) (citing the English case of Corbett v.
Corbett which discussed the "marriage" of one who has had a sex change).

12. See Op. Tex. Att'y Gen. No. M-1277 (1972).
13. Slayton v. State, 633 S.W.2d 934, 937 (Tex. App. - Fort Worth 1982, no writ).
14. See, e.g., M.T. v. J.T., 140 N.J. Super. 77, 355 A.2d 204 (1976) (holding that a

transsexual male was a female and citing other cases where marriages of transsexuals were
void even when the transexual sought an amended birth certificate); In re Ladrach, 32 Ohio
Misc. 2d 6, 513 N.E.2d 828 (Ohio Prob. 1987) (treating transsexual as a male and not allowing
transsexual to obtain marriage license to marry a male).

15. See Op. Tex. Att'y Gen. No. H-503 (1975).
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promulgated as a result of that Council. The Council concluded that
the intention to enter into the marital relationship should be an-
nounced publicly in the couple's neighborhood to assure that those
who might know of an impediment would come forward. In pre-
senting the antecedent version of section 1.02 to the legislature in
1969, the Family Law Council (Council), which is the governing
body of the Family Law Section of the State Bar of Texas, noted
that no venue requirement existed with respect to the granting of a
marriage license and that any Texas county clerk might issue a license
regardless of the domicile or residence of either of the parties. This
policy has been continued though it may be questioned whether it
contributes to the effectiveness of the licensing process.

In 1987, the legislature made two substantive changes. First, the
phraseology of the section was amended so that a person under
eighteen years of age, whose prior marriage had been dissolved,
might remarry without again obtaining parental consent. This change
was made in response to an Attorney General's opinion that, under
the 1973 version of the statute, a county clerk could not issue a
license for the remarriage of a person under eighteen. 16 Second, the
1987 amendment deleted reference to the medical examination, the
requirement of which had been repealed in 1983.17

Under article 4604,18 it was generally assumed that applicants
for a marriage license had to appear together before the county clerk
to make their declarations. Some hardships had been experienced,
however, by persons from outside Texas seeking to marry within the
state. The legislature, therefore, adopted the recommendation of the
Council that applicants could appear separately.

§ 1.03. Application Form

(a) The county clerk shall furnish the application form as
prescribed by the Bureau of Vital Statistics of the State Department
of Health.

(b) The application form shall contain:
(1) a heading entitled "Application for Marriage License,

County, Texas";

16. Op. Tex. Att'y Gen. No. JM-359 (1985).
17. Act of April 11, 1985, ch. 32, §§ 1, 2, 1985 Tex. Gen. Laws 407, 407-08.
18. TEx. Rav. Crv. STAT. ANN. art. 4604 (1960) (repealed 1969).
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(2) spaces for each applicant's full name (including the
woman's maiden surname), address, social security number, if any,
date of birth, and place of birth (including city, county, and state);

(3) a space for indicating the document tendered by each
applicant as proof of identity and age;

(4) spaces for indicating whether each applicant has been
divorced within the last 30 days;

(5) printed boxes for the applicant to check "true" or
"false" in response to the following statement: "I am not presently
married.";

(6) printed boxes for each applicant to check "true" or
"false" in response to the following statement: "The other applicant
is not related to me as:

(A) an ancestor or descendant, by blood or adoption;
(B) a brother or sister, of the whole or half blood or

by adoption;
(C) a parent's brother or sister of the whole or half

blood; or
(D) a son or daughter of a brother or sister of the

whole or half blood or by adoption.";
(7) a printed oath reading: "I SOLEMNLY SWEAR (OR

AFFIRM) THAT THE INFORMATION I HAVE GIVEN IN THIS
APPLICATION IS CORRECT.";

(8) spaces immediately below the printed oath for the
applicants' signatures;

(9) a certificate of the county clerk that the applicants
made the oath and the date and place that it was made (or that the
applicant did not appear personally but the prerequisites for the
license have been fulfilled as prescribed by Section 1.05 of this code);

(10) spaces for indicating the date of marriage and the
county in which it is performed; and

(11) a space for the address to which the applicants desire
the executed license to be mailed.

Commentary

The information required here is essentially the same as that
required by the application form used before the enactment of the
earlier version of this section in 1969, but the giving of the required
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information is not subject to waiver as was the case in 1969.19
Subsection (a), as enacted in 1969, remains unchanged.

Changes and refinements in subsection (b) were made in 1973.
Despite the repeal of article 460720 (the antimiscegenation statute),
the 1969 version required an indication of race in subsection (b)(2)
which was omitted in 1973. An amendment of 1971 added the
requirement of listing a social security number, if any. The drafters
of the 1969 version of subsection (b)(3) gave considerable thought to
whether it would be advisable to require underage wards of the state
to disclose their status and to put some limitation on their right to
marry under section 1.51(b). The drafting committee concluded that
public disclosures would be unwise.

The 1969 version of subsection (b)(4) asked whether each appli-
cant had been divorced to insure full disclosure of that fact to the
other applicant. This was included because a woman frequently told
her attorney that "if I had known that he had been divorced, I
would not have married him." Although the drafters had some doubt
about the truth of such assertions, the question was asked in para-
graph (4) to encourage more complete disclosure. It was also thought
that a false answer would provide evidence for avoidance of the
marriage under section 2.44. The question was nevertheless omitted
in the 1973 draft of the legislation. But the legislature's decision to
retain a prohibition of remarriage within thirty days after divorce
prompted the retention of paragraph (4) in an attenuated form.

Subsections (b)(5) and (b)(6) were added in 1973. Subsection
(6)(D) was added in 1987 in order to reconcile the provisions of this
subsection with those of section 2.21(a)(4). The 1969 version con-
tained the following statement: "I am not related to the other
applicant within the degrees prohibited by law." Because most ap-
plicants are usually unaware of the relationships that are prohibited
by law, paragraph (6) inquires about their blood relationship, if any,
and section 1.07(a)(5), as amended in 1973, directs the clerk not to
issue the license if either applicant reveals a prohibited relationship
in response to this inquiry. Thus, the form of the question and the
direction to the clerk relieve the clerk of performing a judicial
function. Paragraph (7) is a simplified version of the 1969 oath, and

19. See Op. Tex. Att'y Gen. No. H-503 (1975).
20. TEx. REv. Civ. STAT. ANN. art. 4607 (1960) (repealed 1969).
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paragraph (8) is simply paragraph (6) of the 1969 act renumbered.
Paragraph (9) is an expansion of the 1969 paragraph (7), and

its wording is made consistent with that used elsewhere in the Family
Code. The expansion includes the requirement that the clerk state
the place and date of the oath or that the prerequisites of section
1.05 for a proxy marriage have been met.

Paragraphs (10) and (11) are the 1969 paragraphs (8) and (9)
renumbered. During the drafting process of the 1969 bill it was
suggested that the original license should be filed and a copy supplied
to the spouses; this suggestion was rejected.

§ 1.04. Proof of Identity and Age

The county clerk shall require proof of identity and age of each
applicant to be established by q certified copy of the applicant's birth
certificate or by some certificate, license, or document issued by this
state or another state, the United States, or a foreign government.

Commentary

In adopting section 1.04 in 1969, the legislature rejected a
proposed requirement that an applicant under thirty provide a cer-
tified copy of a birth certificate as the sole means for proving age.
This requirement had been suggested as a means of achieving strict
compliance with subchapter C.

In 1975 the Attorney General expressed the opinion that a county
clerk is neither obligated nor permitted to accept a court-ordered
waiver of an applicant's furnishing the information here required.2

1

The opinion went on to mention the duty of the underage applicant
to identify a parent whose consent is required under section 1.52,
although such identification is not required by section 1.03. 2

§ 1.05. Absent Applicant

(a) If only one of the applicants is able to appear personally
before the county clerk to apply for a marriage license, any adult

21. Op. Tex. Att'y Gen. No. H-503 (1975).
22. Id.
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person or the other applicant may apply on behalf of the absent
applicant.

(b) The person applying on behalf of an absent applicant shall
present to the clerk:

(1) the affidavit of the absent applicant as prescribed by
Subsection (c) of this section;

(2) proof of the identity and age of the absent applicant
as provided by Section 1.04 of this code; and

(3) if required, the documents establishing parental con-
sent, documents establishing that a prior marriage has been dissolved,
or a court order, for the absent applicant as prescribed by Subchapter
C of the chapter.

(c) The affidavit of an absent applicant must include:
(1) the absent applicant's full name (including the maiden

surname, if applicable), address, date of birth, place of birth (in-
cluding city, county, and state), citizenship, and social security num-
ber, if any;

(2) a declaration that the absent applicant has not been
divorced within the last 30 days;

(3) a declaration that the absent applicant is not presently
married (unless to the other applicant and they wish to marry again);

(4) a declaration that the other applicant is not related to
the absent applicant as:

(A) an ancestor or descendant, by blood or adoption;
(B) a brother or sister, of the whole or half blood or

by adoption;
(C) a parent's brother or sister of the whole or half

blood; or
(D) a son or daughter of a brother or sister of the

whole or half blood or by adoption;
(5) a declaration that the absent applicant desires to marry,

and the name, age, and address of the person to whom the absent
applicant desires to be married;

(6) the approximate date on which the marriage is to
occur;

(7) the reason the absent applicant is unable to appear
personally before the county clerk for the issuance of the license;
and

(8) if the absent applicant will be unable to attend the
ceremony, the appointment of any adult, except the other applicant,
to act as proxy for the purpose of participating in the ceremony.

919
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Commentary

Section 1.05, as enacted in 1969, had two independent objectives.
The primary objective was to allow proxy marriages. Secondarily,
the section provided for the suppression of embarrassing information.
This object was served by a provision allowing the county judge to
waive requirements of this subchapter. The 1969 version of section
1.05 provided that "any information pertaining to an applicant, other
than the applicant's name, may be omitted from the application...
on the county judge's written order, issued for good cause
shown ... ." This power was perhaps implicit in prior law but had
not been given prior statutory effect. The provision, however, was
more broadly drawn than warranted for its objective. In a 1970
Attorney General's opinion, 21 the question was posed whether the
then-applicable section 1.05 allowed a county judge to waive the
portions of section 1.03(b)(4), which required marriage license appli-
cants to furnish information concerning a prior divorce. Although
the Attorney General concluded that the county judge could waive
the requirement of section 1.03(b)(4), the judge could not waive the
county clerk's compliance with section 1.07(c) when aware of a bar
to issuance of the license under section 3.66.24 Suppressing embar-
rassing information that might be required by statute was only a
secondary objective of section 1.05 under the 1969 act, and the
waiver provisions were omitted in 1973 as ill-advised.

When the section was redrawn in 1973, it was devoted entirely
to the needs of absent applicants in general and particularly to those
who would be parties to proxy marriages. As revised, the section
requires that all the information of the absent applicant be provided
by affidavits and supporting documents required by sections 1.03
and 1.04 for a present applicant. Subsection (c)(2) was added in 1975
to prevent a marriage by proxy from being used as a means of
circumventing the provisions of section 3.66. Subsection (c)(4)(D)
was added in 1987 in order to reconcile the provisions of this
subsection with section 2.21(a)(4). All subsections following the added
subsection (c)(2) were then renumbered successively. Subsection (c)(7)
provides for a ceremony when the absent applicant is unable to
attend. Although the other applicant or any adult person may make

23. Op. Tex. Att'y Gen. No. M-604 (1970).
24. Id.
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the application on behalf of the absent applicant, the absent applicant
must appoint an adult person other than the other applicant to act
as proxy at the ceremony. Although the Council considered a pro-
vision for the absent person to take part in the ceremony by telephone
or electronic voice-communication, the Military Law Section argued
that the use of such means for members of the armed forces might
lend itself to fraud. Such a provision was therefore omitted. That
omission does not, however, preclude the parties from using means
of voice-communication, if feasible; but voice-communication is not
an alternative to the necessity of a proxy under subsection (c).

Although infrequently wanted, the press indicates that proxy
marriages occasionally occur. For example, The Dallas Morning
News, April 4, 1973, reported the proxy marriage of an absent
airman to a woman in Hunt County; the same newspaper, on April
9, 1970, reported the marriage of a Dallas woman to a business man
absent in Australia. In both cases a proxy acted for the absent
applicant, and in neither case were voice communications used.2

§ 1.06. Execution of Application

(a) The county clerk shall:
(1) determine that all necessary information (other than

the date of the marriage ceremony, the county in which it is con-
ducted, and the name of the person who performs the ceremony) is
entered in the application and that all necessary documents are
submitted to him;

(2) administer the oath to each applicant appearing before
the clerk;

(3) have each applicant appearing before the clerk sign the
application in his presence; and

(4) execute his certificate on the application.
(b) A person appearing before the clerk on behalf of an absent

applicant is not required to take the oath on behalf of the absent
applicant.

Commentary

As enacted in 1969, section 1.06 only contained subsection (a).
The provisions of subsection (a) reflect the 1969 practice and comply

25. See also Op. Tex. Att'y Gen. No. M-1287 (1972) (noting the validity of proxy
marriages in Texas).
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with the provisions of section 1.03(b). In 1973 subsection (b) was
added, with minor word changes in subsection (a)(2) and (a)(3) to
conform to amended section 1.05.

§ 1.07. Issuance of License

(a) Except as provided by Subsection (b) of this section, the
county clerk may not issue a license to the applicants if:

(1) either applicant fails to provide information as required
by Sections 1.02 and 1.05 of the code;

(2) either applicant fails to submit proof of age and iden-
tity;

(3) either applicant is under 14 years of age and has not
received a court order under Section 1.53 of this code;

(4) either applicant is 14 years of age or older but under
18 years of age and has received neither parental consent nor a court
order under Section 1.53 of this code;

(5) either applicant checks "false" in response to a state-
ment in the application, except as provided in Subsection (b) of this
section, or fails to make a required declaration in an affidavit
required of an absent applicant; or

(6) either applicant indicates that he or she has been
divorced by a decree of a court of this state within the last 30 days,
unless:

(A) the applicants were divorced from each other; or
(B) the prohibition against remarriage was waived under

Section 3.66 of this code.
(b) If an applicant checks "false" in response to the statement

"I am not presently married," the county clerk shall inquire as to
whether or not the applicant is presently married to the applicant.
If the applicant states that he is presently married to the other
applicant, the county clerk shall record that statement on the license
prior to the administration of the oath. The county clerk may not
refuse to issue a license on the ground that the applicants are already
married to each other.

(c) On the proper execution of the application, the clerk shall
prepare the license. On the reverse side of the license he shall enter
the names of the licensees, the date that the license is issued, and
the name of the person appointed to act as proxy for an absent
applicant, if any.
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(d) The clerk shall indicate the time at which the license was
issued on the license.

(e) At the time the clerk issues a marriage license, the clerk
shall distribute to each applicant printed materials about acquired
immune deficiency syndrome (AIDS) and human immunodeficiency
virus (HIV). The clerk shall note on the license that the distribution
was made. The materials shall be prepared and provided to the clerk
by the Texas Department of Health and shall be designed to inform
the applicants about:

(1) the incidence and mode of transmission of AIDS and
HIV;

(2) the local availability of medical procedure, including
voluntary testing, designed to show or help show whether a person
has AIDS or HIV infection, antibodies to HIV, or infection with
any other probable causative agent of AIDS; and

(3) available and appropriate counseling services regarding
AIDS and HIV infection.

Commentary

This section was enacted in 1969 and has been amended in 1973,
1975, 1985, 1987, and 1989. Subsections (a) and (b) provide for
instances when the county clerk may not issue a license. Subsections
(c), (d), and (e) deal with the issuance of the license.

In 1975 subsection (a)(3) was amended and subsection (a)(4) was
added to conform the provisions of this section to those of sections
1.51, 1.52, and 1.53 as amended in 1975. The subsections following
the new subsection (a)(4) were renumbered in 1975 and renumbered
again in 1983 when then-subsection (a)(5) was repealed along with
the requirement for a premarital medical examination to which it
referred. In response to a 1985 opinion of the Texas Attorney
General, 26 sections 1.51 and 1.02(e)(3) were amended in 1987 to
alleviate the need for parental consent for the issuance of a license
to a divorced applicant under eighteen who seeks to remarry. 2

Subsection (a)(4) must, therefore, be read as amended by section
1.51.

As enacted in 1969, subsection (c) related to the prohibition
against remarriage within six months following the date of a divorce

26. Op. Tex. Att'y Gen. No. JM-359 (1985).
27. Act of May 27, 1987, ch. 195, §§ 1, 3, 1987 Tex. Gen. Laws 1468.
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decree as then provided in section 3.66. In 1973 the thrust of
subsection (c) was changed, and a reference to section 3.66, then
amended to shorten the period against remarriage to thirty days, was
omitted by oversight. In 1975 the reference to section 3.66 was
reinstated at the end of subsection (a), and the exception to section
3.66 was added to subsection (a)(6) in 1989.2

The proscribed period of thirty days begins to run at the court's
rendition of divorce rather than the later date of entry of the decree. 29

This conclusion is consistent with the authorities dealing with the
finality of a divorce decree rendered but not entered before the death
of a party. The Texas Attorney General has also concluded that a
license may issue during the proscribed period provided that the
marriage date is set beyond that time. 30

As enacted in 1969, subsection (b) provided that a license should
not issue if the county clerk knew of "any facts which would render
the marriage Void or voidable." The Texas Attorney General, there-
fore, concluded that the county clerk should refuse to issue the
license if he had extrinsic knowledge of an applicant's divorce by a
Texas court within the proscribed period.31 In 1973 subsection (b)
was amended so that the clerk's ministerial duties might be performed
mechanically rather than judicially and the verb of subsection (a)
was changed from "shall" to "may." It was also provided that the
clerk should not deny a license to persons already married who
wished to renew their marriage ceremonially. 32

The requirement of subsection (c) that the license be dated was
inadvertently repealed in 1985 and was replaced in 1987, 33 when
subsection (d) was added. 34

The premarital medical examination, retained by the advice of
medical authorities in 1969, was repealed on medical advice in 1983
along with the requirement of 1973 that female applicants should

28. Act of June 14, 1989, ch. 369, § 1, 1989 Tex. Gen. Laws 1458, 1459; see Op. Tex.
Att'y Gen. No. H-939 (1977).

29. See Op. Tex. Att'y Gen. No. H-939 (1977); Dunn v. Dunn, 439 S.W.2d 830 (Tex.
1969).

30. Op. Tex. Att'y Gen. No. H-581 (1975).
31. Op. Tex. Att'y Gen. No. M-604 (1970); see Op. Tex. Att'y Gen. No. M-768 (1971).
32. The provision was prompted by the question which was responded to by Op. Tex.

Att'y Gen. No. M-717 (1970).
33. Act of May 28, 1987, ch. 221, § 16, 1987 Tex. Gen. Laws 1511, 1515.
34. Act of June 10, 1987, ch. 273, § 1, 1987 Tex. Gen. Laws 1615.
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show immunity from rubella. In 1989 subsection (e) was added to
require the county clerk to distribute to applicants along with the
license information prepared by the Texas Department of Health on
the acquired immune deficiency syndrome (AIDS) and human im-
mune deficiency virus (HIV).

§ 1.08. Recording

The county clerk shall record all licenses issued by him and shall
record all documents submitted with applications for licenses or note
a summary of them on the application.

Commentary

This is a language-modernization of the statutory law existing
in 1969. Although the section as enacted in 1969 has not been
amended, it has been suggested that it might be more appropriate
for the county clerk to file documents submitted with applications
rather than to record and summarize them. The drafters of section
1.08 rejected a suggestion for a penalty against underage applicants
who seek, by means of perjury, an unauthorized license to marry
and a requirement that notice of the penalty, as well as that for false
swearing, be posted in the county clerk's office.

§ 1.09. Violation by County Clerk

A county clerk or deputy county clerk who violates or fails to
comply with any provision of this subchapter is guilty of a misde-
meanor and upon conviction is punishable by a fine of not less than
$200 nor more than $500.

Commentary

These penalties for violation of the licensing process were effec-
tive in 1969 when the Code was enacted. These penalties and those
found in sections 1.81(b), 1.84(b), and 1.95 were placed in the Family

35. Human Immunodeficiency Virus Services Act, ch. 1195, § 3(a), 1989 Tex. Gen. Laws
4854, 4864.
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Code rather than the Penal Code in accordance with the general
policy of legislative recodification in order to make them more readily
apparent to those who might be tempted to violate them.

SUBCHAPTER B. MEDICAL EXAMINATION [REPEALED]

Commentary

Sections 1.21 through 1.38 were repealed by' the Texas Venereal
Disease Act. 36 Sections 1.21 through 1.50 are, therefore, reserved for
expansion.

SUBCHAPTER C. UNDERAGE APPLICANTS

§ 1.51. Age Requirements: General Rules

Except with parental consent as prescribed by Section 1.52 of
this code, with a showing that a prior marriage has been dissolved,
or with a court order as prescribed by Section 1.53 of this code, the
county clerk shall not issue a marriage license if either applicant is
under 18 years of age.

Commentary

The age of fourteen was the minimum age for marriage of males
from 1837 to 1866 at which time the minimum age for marriage for
females was twelve. After 1866, males under sixteen and females
under fourteen could not marry. 37 This rule was carried forward in
section 1.51(a) until 1973. Although the Council recommended in
1973 that the legislature retain the dual minimum ages, the House
of Representatives concluded that the minimum age of marriage
should be made uniform for both sexes at sixteen; the 1973 revision
so provided subject to judicial waiver as provided in section 1.51(c).
In 1975, however, when the language of this section was substantially

36. Ch. 493, § 2, 1983 Tex. Gen. Laws 2889, 2899.
37. Husband & Wife Act, ch. 888, § 1.51, 1969 Tex. Gen. Laws, repealed by Texas

Venereal Disease Act, ch. 493, § 2, 1983 Tex. Gen. Laws 2889, 2899 (originally enacted at
Act of June 5, 1837, ch. 76, §1, 1866 Tex. Gen. Laws 72, 5 H. GAMdNL, LAWS OF TExAs 990
(1898)).
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simplified and sections 1.52 and 1.53 were also amended, it was the
considered recommendation of the Council that the minimum age of
fourteen for marriage for females in effect through 1973 should be
restored and extended to males. The legislature made fourteen the
minimum age for marriage for both sexes with parental consent.38 In
1975 it was further provided that parental consent should be granted
for the marriage of persons of either sex between the ages of fourteen
and eighteen, or failing that, judicial consent to marry might be
granted to persons fourteen or younger. The provision for "a showing
that a prior marriage has been dissolved," added in 1987,19 refers to
applicants who are under eighteen but have attained majority through
a prior marriage. 40

In 1969, chapter 2 of this title failed to state whether a marriage
of a person under the minimum age was void or voidable, and the
earlier case law on this point was in conflict. 41 A new section 2.41(a)
was added in 1973 to provide that unauthorized marriages of persons
below the minimum age are voidable but not void.

§ 1.52. Underage Applicant: Parental Consent

(a) If the applicant is 14 years of age or older but under 18
years of age, the county clerk shall issue the license if parental
consent is given as prescribed by this section.

(b) Parental consent must be evidenced by a written declaration
on a form supplied by the county clerk in which the person consents
to the marriage and swears that he or she is a parent (when there is
no judicially designated managing conservator or guardian of the
applicant's person) or a judicially designated managing conservator
or guardian (whether an individual, authorized agency, or court) of
the applicant's person.

38. It appears that the legislature made a wise decision. The United States Supreme Court
subsequently struck down similar age differentials in Craig v. Boren, 429 U.S. 190 (1976). In
Craig, an Oklahoma law permitted the sale of 3.8% beer for off-premise consumption to
women at age 18, but it required men to be age 21. Id. at 191-92.

39. Act of May 27, 1987, ch. 195, § 3, 1987 Tex. Gen. Laws 1468.
40. The amendment responded to Op. Tex. Att'y Gen. No. JM-359 (1985).
41. Compare Williams v. State, 219 S.W.2d 509, 512 (Tex. Civ. App. - Galveston 1949,

no writ) (voidable) and Carson v. State, 94 Tex. Crim. 159, 249 S.W. 1052 (1923) (void). See
also Hardy v. State, 37 Tex. Crim. 55, 38 S.W. 615 (1897) (refusing to send to jury the issue
of whether a common-law marriage existed in a situation when the female was ten years old).
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(c) Except as otherwise provided by this section, consent must
be acknowledged before any county clerk of the State of Texas.

(d) If the person giving parental consent resides in another
state, the consent may be acknowledged before an officer authorized
to issue marriage licenses in that state.

(e) If a person giving parental consent is unable because of
illness or incapacity to comply with provisions of Subsection (c) or
(d) of this section, the consent may be acknowledged before any
officer authorized to take acknowledgments; but it must be accom-
panied by a physician's affidavit stating that the person giving
parental consent is unable to comply because of illness or incapacity.

(f) Parental consent must be given during the 30-day period
immediately preceding the date the application is made for the
marriage license or at the time the application is made for the
marriage license.

Commentary

The present section 1.52 was enacted in 1973. In 1975 the
minimum age in subsection (a) was reduced from sixteen to fourteen.
In 1973 some major revisions were made in subsection (a) and some
minor ones in subsections (b), (d), and (e) as enacted in 1969. One
of the principal objectives of the 1969 legislation was to give parents
or others in loco parentis the standing to annul ceremonial marriages
entered into by minors without the required consent as provided in
section 2.41. When it proposed the 1969 legislation, the Council also
recommended that both judicial and parental consent be required
when females between the ages of fourteen and sixteen or males
between the ages of sixteen and eighteen wished to be married. The
proposal also provided that judicial consent would be sufficient if
the required parental consent were withheld against the best interests
of the applicant wishing to marry. The Texas Senate, however,
thought that the requirement of judicial as well as parental consent
was too severe and that the responsibility for giving consent should
be on the parents alone. The floor amendment to achieve this
purpose, however, inadvertently omitted all references to judicial
consent, including the provision allowing recourse to the courts when
parental consent was improvidently refused. This oversight was cor-
rected in 1973 by the addition of section 1.53.

As enacted in 1969, section 1.51(b) reduced the minimum age
for males who might marry without parental consent from twenty-
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one to nineteen, but the age for females who might marry without
parental consent was set at eighteen. This was done even though the
statute dealing with the removal of disabilities and testamentary
powers was then set at eighteen for both males and females. The
1973 amendment gave both males and females of eighteen years of
age the right to marry without obtaining parental consent. The 1987
amendment to section 1.51 made it clear that persons over fourteen
but under eighteen who have been divorced also may marry without
parental consent.

Subsection (b) is designed to cover all situations requiring consent
of those in loco parentis to the child: actual or adoptive parents,
foster parents, parents having custody on remand from the juvenile
court, welfare agencies to whom the child has been committed by a
court, the court itself, or the Texas Youth Commission. The language
was reworded in 1973 to conform to the new nomenclature of Title
2. The 1969 version of subsection (b) dealt with consent to marriage
by "an actual custodian" of an underage applicant who did not have
a natural guardian or judicially designated custodian or guardian.
This situation is now covered in section 1.53.

When subsection (b) was presented to the legislature in 1969,
the Council pointed out that the provisions appeared broad enough
to cover wards of the state, delinquent and dependent children, and
neglected children. The suggestion was made, but not followed, that
if the legislature desired to extend the power of the juvenile court to
all wards of the state under twenty-one years of age, a special
provision for wards of the state should be added as section 1.54.

In 1987, subsection (e) was amended so that it was unnecessary
for the parent giving consent to accompany the underage applicant
when applying for the license. Subsection (f) was added to require
that parental consent be given within thirty days of the application.

§ 1.53. Underage Applicant: Court Order

(a) A person who is under 18 years of age may petition in his
own name in a district court for an order granting permission to
marry. In all suits filed under this section, the trial judge may
advance the cause if he determines that the best interest of the
applicant would be served by an early hearing.

(b) The petition must be filed in the county where a parent
resides if a managing conservator or a guardian of the person has
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not been appointed. If a managing conservator or a guardian of the
person has been appointed, the petition must be filed in the county
where the managing conservator or the guardian of the person resides.
If no person authorized to consent to marriage for the child resides
in this state, the petition must be filed in the county where the child
lives.

(c) The petition shall include a statement of the reasons the
child desires to marry, whether each parent is living or dead, the
name and residence address of each living parent, and whether or
not a managing conservator or a guardian of the person has been
appointed for the child.

(d) Process shall be served as in other civil cases on each living
parent of the child, or if a managing conservator or a guardian of
the person has been appointed, on the managing conservator or
guardian of the person. Citation may be given by publication as in
other civil cases, except that notice shall be published one time only.

(e) The court shall appoint a guardian ad litem to represent
the child in the proceeding and to speak for or against the petition
in the manner he believes to be in the best interest of the child. The
court shall prescribe a fee to be paid by the child for the services of
the guardian ad litem; and the fee shall be collected as are other
costs of the proceeding.

(f) If, after a hearing, the court, sitting without a jury, believes
marriage to be in the best interest of the child, it shall make an
order granting the child permission to marry.

Commentary

As enacted in 1973 and amended in 1975, this section allows an
applicant to petition a district court for an order granting permission
to marry if the applicant is over fourteen and it is impossible to get
parental consent or if the applicant is under fourteen. Venue is placed
in the county of residence of the person within the state who refuses
consent, or if no person who is authorized to consent to marriage
resides within the state, venue is put in the county where the child
lives. In the interest of avoiding delays that might be occasioned by
a parent's request for a jury trial, subsection (f) was amended in
1975 to provide for trial without a jury, and a new sentence was
added to subsection (a) to afford the petitioning child a prompt
hearing. A second sentence was added to subsection (d) to provide
for a single publication in the case of citation by publication as
provided for in sections 3.521(a), 11.09(d), and 32.03(b).
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Although other disabilities of minority may be removed under
chapter 31, section 1.52 still presents the barrier to marriage without
parental consent. The terms of chapter 31 raise some questions about
how a court should deal with parental objections or refusal to verify
the petition.

In 1969, article 4605(c), 42 which gave the county judge power to
waive parental consent for marriage of underage persons, was re-
pealed and nothing was enacted to replace it when the proposed
provisions of section 1.53 were inadvertently excised. 43 During the
period 1970 through 1973, in instances when parental consent was
withheld, the courts had to rely on implications of the Texas Penal
Code44 that some judge had power to give consent to marry if
parental consent was withheld. Comfort for this construction of the
Penal Code was taken from the law of Kentucky.4 5

In some cases, persons have married out of the state to evade
the Texas prohibitions. The Council recommended in 1969 that such
action render the marriage void. This recommendation, however, was
not accepted by the legislature.

SUBCHAPTER D. CEREMONY AND RETURN OF LICENSE
§ 1.81. Expiration of License

(a) A marriage license expires at the end of the 30-day period
immediately following the date that the license was issued if the
marriage ceremony has not been conducted within that period. The
person who is to conduct the marriage ceremony shall determine this
information from the county clerk's endorsement on the license.

(b) A person who conducts a marriage ceremony after the
license has expired is guilty of a misdemeanor and upon conviction
is punishable by a fine of not less than $200 nor more than $500.

Commentary
To obviate some instances of hardship, the legislature extended

the expiration date of a license from fifteen to twenty-one days when

42. Tax. Rav. CIV. STAT. ANN. art. 4605(c) (Vernon 1960) (current version at TEX. FAM.
CoDE ANN. § 1.02 (Vernon 1975)).

43. See supra commentary accompanying § 1.52.
44. Tax. PENAL CoDE Ar. art. 506 (Vernon 1925) (repealed 1974).
45. See Combs v. Kentucky, 283 S.W.2d 714 (Ky. 1955).
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this section was enacted in 1969. In 1985 it was extended to thirty
days." Subsection (b) replaced the provision of articles 404 and 406
of the former Texas Penal Code.

§ 1.82. Ceremony

(a) On receiving an unexpired marriage license, any authorized
person may conduct the marriage ceremony as provided by this
section.

(b) A person unable to appear for the ceremony may assent to
marriage by the appearance of a proxy appointed in the affidavit
prescribed by Section 1.05 of this code.

(c) The marriage ceremony may not take place during a 72-
hour period immediately following the issuance of the marriage
licenses unless:

(1) an applicant is a member of the armed forces of the
United States and is on active duty; or

(2) an applicant obtains an order of a district court as
provided by Subsection (d) of this section.

(d) An applicant may request a district court or a statutory
county court granted jurisdiction in family law cases and proceedings
by Chapter 25, Government Code, for an order permitting the
marriage ceremony to take place during a 72-hour period immediately
following the issuance of the marriage license. The court may grant
an early hearing on the request and shall grant the order if the court
finds that there is good cause for the marriage to take place during
the 72-hour period.

Commentary

Subsection (a), enacted in 1969 and reenacted in 1973 with minor
word changes, is a continuation of the prior law expressed in article
4604.47 Subsection (b) was added in 1973 to conform this section to
section 1.05 with respect to proxy marriages, although the language
is directory as to the proxy's participation in the ceremony, rather
than mandatory as might be expected from the provision of section

46. Act of April 11, 1985, ch. 32, § 1, 1985 Tex. Gen. Laws 407.
47. Tax. RE. Crv. STAT. ANN. art. 4604 (Vernon 1960) (current version at TEx. FA.

CoDE ANN. § 1.82 (Vernon Supp. 1990)).
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1.05(c)(8). In Coulter v. Melady," the court concluded that the
official conducting a marriage ceremony "is not required to elicit
particular or specific information of answers from a party to the
marriage, nor are participants required to speak or respond" in any
particular way.49

In drafting Title 1 of the Family Code for enactment in 1969,
the Council felt that a waiting period after licensing should be
required to deter hasty or impulsive marriages. Such a waiting period
had been required between 1929 and 1933," but experience at the
time indicated that, rather than complying with the waiting period,
many prospective applicants in counties near the state's borders were
married in other states, and in some counties the county judge ordered
the clerk to issue the license immediately. One of the reasons for
retaining the premarital medical examination in 1969 was that the
examination process produced a brief delay between the agreement
to marry and the marriage ceremony. In 1969, the Council recom-
mended a three-day delay between the application for the license and
its issuance and included such a provision in the drafts of sections
1.07 and 2.04; both provisions were excised by the legislature.

After repeal of the premarital medical examination in 1983 and
without prompting by the Council, the 1987 legislature enacted a
seventy-two hour waiting period after issuance of the license to marry,
with a provision for waiver and an exception if either applicant is a
member of the armed forces.5"

§ 1.83. Persons Authorized to Conduct Ceremony

(a) The following persons are authorized to conduct marriage
ceremonies:

(1) licensed or ordained Christian ministers and priests;
(2) Jewish rabbis;
(3) persons who are officers of religious organizations and

who are duly authorized by the organization to conduct marriage
ceremonies; and

48. 489 S.W.2d 156 (Tex. Civ. App. - Texarkana 1972, writ ref'd n.r.e.), cert. denied,
414 U.S. 823 (1973).

49. Id. at 158.
50. See Act of Feb. 23, 1929, ch. 114, § 1, 1929 Tex. Gen. Laws 260, repealed by Act

of May 10, 1933, ch. 113, § 2, 1933-34 Tex. Gen. Laws 284.
51. Act of June 10, 1987, ch. 273, § 2, 1987 Tex. Gen. Laws 1615.
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(4) justices of the supreme court, judges of the court of
criminal appeals, justices of the courts of appeals, judges of the
district, county, and probate courts, judges of the county courts at
law, courts of domestic relations and juvenile courts, retired justices
and judges of such courts, justices of the peace, retired justices of
the peace, and judges and magistrates of the federal courts of this
state.

(b) For the purposes of this section, a retired judge or justice
is a former judge or justice who is vested in the Judicial Retirement
System of Texas Plan One or the Judicial Retirement System of
Texas Plan Two or who has an aggregate of at least 12 years of
service as judge or justice of any type listed in Subdivision (4) of
Subsection (a) of this section.

(c) All persons authorized under Subsection (a)(4) of this sec-
tion to conduct marriage ceremonies are prohibited from discrimi-
nating on the basis of race, religion, or national origin against any
applicants who are otherwise qualified to be married.

(d) Upon a finding by the State Commission on Judicial Con-
duct that a judge or justice of any court listed in Subsection (a)(4)
of this section has intentionally violated Subsection (c) of this section,
the commission may recommend to the supreme court that he or she
be removed from office.

Commentary

Enacted in 1969 as an expansion of article 4602,52 this section,
was subsequently amended in 1977, 1979, 1981, 1983, and 1987 to
include all persons who might be reasonably called upon to perform
marriage ceremonies except municipal judges, who have been omitted
at the behest of justices of the peace. No specific provision is made,
however, for Quaker marriages in either section 1.82 or 1.83. It is
Quaker tradition for the couple to exchange vows before the con-
gregation at a meeting especially appointed for that purpose. The
drafters of this section concluded that members of the congregation,
acting as witnesses, are deemed officers of the religious organization
duly authorized by the organization to conduct marriage ceremonies
within section 1.83.

52. TEx. REv. Cirv. STAT. ANN. art. 4602 (Vernon 1960) (current version at Tax. FAM.
CoDn ANN. § 1.83 (Vernon Supp. 1990)).
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Subsection (b) was added in 1979 and substantially revised in
1987. Subsections (c) and (d) were added in 1983 to codify the view
underlying the opinion of the Attorney General5 3 that an authorized
officiaht may not refuse to marry a couple on the basis of personal
belief, such as the impropriety of racial intermarriage.

§ 1.84. Return of License; Penalty for Violation

(a) The person who conducts the ceremony shall enter on the
license the date and county in which it was performed and his or
her name as the person who performed the ceremony, subscribe it
and return the license to the county clerk who issued It within 30
days after the ceremony is conducted.

(b) A person who violates or fails to comply with any provision
of this section is guilty of a misdemeanor and upon conviction is
punishable by a fine of not less than $200 nor more than $500.

Commentary

In section 1.84, as originally proposed by the Council, sixty days
were allowed for return of the license after the ceremony. To facilitate
compliance by county clerks with the ninety-day rule in rule 50b(a)
of the Sanitary Code, 4 which requires county clerks to file returned
marriage licenses with the Bureau of Vital Statistics within ninety
days of the application for the license, the legislature concluded that
only thirty days need elapse before the license should be returned.

§ 1.85. Recording of License; Delivery to Licensees

The county clerk shall record the returned license and shall mail
the license to the address indicated in the-application. On the appli-
cation form the county clerk shall record the date of the marriage
ceremony, the county in which it was conducted, and the name of
the person who conducted the ceremony.

53. Op. Tex. Att'y Gen. No. JM-I (1983).
54. TEx. REv. Crv. STAT. ANN. art. 4477, rule 50b(a) (Vernon 1976) (repealed 1989).
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Commentary

This section is an expanded recodification of article 4606.11

§ 1.86. Duplicate License

(a) On the application and proof of identity of a person whose
marriage is recorded in the records of the county clerk, the county
clerk shall issue a duplicate marriage license completed with infor-
mation as contained in the records.

(b) On the application and proof of identity of both persons
to whom a marriage license was issued but not recorded as required
by Section 1.85 of this code, the county clerk shall issue a duplicate
license if each person applying submits to the clerk an affidavit
stating:

(1) that the persons to whom the original license was issued
were married to each other by a person authorized to conduct
marriage ceremonies before the expiration date of the original license;

(2) the name of the person who conducted the ceremony;
and

(3) the date on which the marriage ceremony occurred.

Commentary

This section was added in 1975. Subsection (a) gives statutory
authorization for issuance of a duplicate returned and recorded license
to persons whose marriage is so evidenced. It was the practice in
many counties theretofore to issue a duplicate license when a returned
and recorded license had been lost or destroyed.

Subsection (b) allows both parties whose marriage was performed
pursuant to a valid license, which was not recorded following the
ceremony of marriage as provided in section 1.85, to acquire a
duplicate license by submitting to the county clerk proof of their
identity along with an affidavit stating that as recipients of the
original license they were married by a person authorized to conduct
the ceremony as provided in section 1.83, the name of that authorized
person, and the date on which the ceremony was conducted. Although

55. T x. Rv. Crv. STAT. ANN. art. 4606 (Vernon 1960) (current version at TEx. FAM.
CODs ANN. § 1.85 (Vernon 1975)).
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it is not expressly stated, the reference to the county clerk is to the
clerk of the county where the original license was issued.

Both parties to a marriage also must apply for the duplicate
unrecorded license under subsection (b). The implication of subsection
(b) is that the county clerk will prepare a duplicate license and will
enter on it the information supplied in the affidavit and will deliver
the completed duplicate license to the requesting couple after record-
ing the information supplied. If, in an appropriate proceeding, the
affidavit is later shown to be false, the issuance of the duplicate
license may be expunged from the record.

SUBCHAPTER E. MARRIAGE WITHOUT FORMALITIES

Introductory Commentary

At almost every regular legislative session from the 1950s until
the early 1970s, there were proposals for abolition of the institution
of informal marriage, usually called common-law marriage. The
argument most tellingly made against its retention is that no genuine
agreement to be married exists in the vast majority of situations
when an informal marriage is asserted. Hence, most informal mar-
riages are merely meretricious relationships, in contrast to putative
marriages which are based on the good faith belief of the parties
that their marriage is valid. The recognition of informal marriage is
therefore said to foster disrespect for the law. The difficulty of proof
by public record is also put forward as an argument against the
institution.56 The principal arguments in favor of continued recog-
nition of the institution of informal marriage are that (1) the union
is a stable family relationship, (2) the children born to the union are
legitimate, and (3) benefits accrue to the survivor under the laws of
intestacy and under various social welfare schemes, including the
social security system and the wrongful death statutes. With regard
to the welfare of the surviving spouse particularly, great difficulties
of proof have been encountered in establishing an informal marriage
for the purpose of federal benefits.Y Thirteen other states and the

56. Only marriages performed in Texas since January 1, 1966 and divorces and annulments
granted since January 1, 1968 are centrally recorded. TEx. R-v. Cirv. STAT. ANN. art. 4477,
rules 50b, 50c (Vernon 1976) (repealed 1989). Successful suits to declare a marriage void are
not required to be recorded. Ceremonial marriages entered into outside the state are not
provable by any easily accessible public record.

57. See Comment, Common.Law Marriages in Texas, 21 Sw. L.J. 647 (1967).
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District of Columbia recognize the institution. 5s8 Other states which
do not recognize informal marriages have, nevertheless, attached to
meretricious relationships certain legal incidents which are similar to
those of Texas informal marriages.

In 1969, however, the Council merely recommended the codifi-
cation of some of the consequences of informal marriage59 without
recommending codification of the doctrine itself. The legislature,
nevertheless, chose to codify the institution as judicially defined.60

More recently the doctrine has been subjected to further attack
because of the Texas Supreme Court's tolerance for the doctrine in
a particular instance. 6'

§ 1.91. Proof of Certain Informal Marriages

(a) In any judicial, administrative, or other proceeding, the
marriage of a man and woman may be proved by evidence that:

(1) a declaration of their marriage has been executed under
Section 1.92 of this code; or

(2) they agreed to be married, and after the agreement
they lived together in this state as husband and wife and there
represented to others that they were married.

(b) A proceeding in which a marriage is to be proved under
this section, must be commenced not later than one year after the
date on which the relationship ended or not later than one year after
September 1, 1989, whichever is later.

Commentary

Subsection (a)(1) provides an inexpensive and easy means of
prima facie proof of an existing informal marriage. Under subsection
(a)(2), proof of a former or existing union may be made by showing
the prescribed elements, but this process is much more arduous.
These elements codify the long-standing judicially defined criteria of
informal marital status. 62 In subsection (b) the 1969 drafters codified

58. Id. at 648 n.9.
59. See TEx. FAM. CODE ANN. § 2.22 (Vernon 1975); see also infra commentary accom-

panying § 2.22.
60. Ex parte Threet, 160 Tex. 482, 333 S.W.2d 361 (1960).
61. Estate of Claveria v. Claveria, 615 S.W.2d 164 (Tex. 1981).
62. See Ex parte Threet, 160 Tex. 482, 486, 333 S.W.2d 361, 364 (1960).

938
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what they regarded as the better judicial authority63 that "the agree-
ment of the parties to marry may be inferred" if the other two
elements of the informal marriage are proved.64 This provision was
repealed in 1989,65 when the provision was added that a proceeding
in which an informal marriage is to be proved must be commenced
within one year of the cessation of the cohabital relationship.

Three elements are necessary for an informal marriage. First,
the parties must agree to be husband and wife. Second, the parties
must cohabit. Third, the parties must hold themselves out as married
in Texas. The agreement must be one to be presently married. An
agreement to become married at a future time is not sufficient. 66 The
sole evidence of an interested witness will nevertheless suffice to
prove the agreement. Prior to the 1989 amendment, no precise
evidence of the agreement was required because the court might infer
the fact of the agreement if the other two elements were proved. 67

With the amendment of subsection (b) in 1989, the agreement will
have to be proved, though circumstantial evidence will doubtless
suffice in many instances. Thus, perhaps fewer asserted informal
marriages will be sustained than under prior law.

Living together as husband and wife merely connotes cohabita-
tion, and this element of the institution rarely gives rise to dispute.
The couple's holding themselves out to the public as married will
normally mean that they have held themselves out to their friends
and relatives as married to each other. 68 When the evidence of such
persons is in conflict, the issue is one of fact to be resolved by the
trier of fact.69 This element of the informal marriage has, therefore,
generated the most appellate disputes in the past. Because the agree-

63. See Consolidated Underwriters v. Kelly, 15 S.W.2d 229 (Tex. Comm'n App. 1929,
opinion adopted), aff'g 300 S.W. 981 (Tex. Civ. App. - Beaumont 1927, no writ); Comment,
Common-Law Marriages in Texas, 21 Sw. L.J. 647, 648-52 (1967); cf. Edelstein v. Brown,
100 Tex. 403, 100 S.W. 129 (1907, no writ) (evidence of cohabitation properly excluded because
jury might have found from such evidence that the parties had contracted common law
marriage); Brown v. Brown, 115 S.W.2d 786 (Tex. Civ. App. - Galveston 1938, no writ)
(discussed in Note, 17 TExAS L. Ray. 223 (1939)).

64. TEx. Fs. CODE ANN. § 1.91(b) (Vernon 1975).
65. Act of June 14, 1989, ch. 369, § 9, 1989 Tex. Gen. Laws 1459, 1461.
66. Leal v. Moreno, 733 S.W.2d 322, 323 (rex. App. - Corpus Christi 1987, no writ);

Rosetta v. Rosetta, 525 S.W.2d 255, 261 (Tex. Civ. App. - Tyler 1975, no writ).
67. Collora v. Navarro, 574 S.W.2d 65, 69 (Tex. 1978).
68. Flavin v. Flavin, 523 S.W.2d 94, 95 (Tex. Civ. App. - Houston [1st Dist.] 1974, no

writ).
69. Till v. Till, 539 S.W.2d 381, 382-83 (Tex. Civ. App. - Tyler 1975, no writ).
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ment could be inferred by the finder of fact once the other two facts
were established and because instances of long term nonmarital
cohabitation were rare in the remote past, older cases tended to turn
on the ability of the proponent of the marriage to establish credible
instances of holding out. This was true especially when proof was
offered after one of the cohabitants was dead. In more recent times,
long-term, nonmarital cohabitation is much more common; therefore,
the proof of occurrences of holding out are easier to prove. The fact
finder is now challenged to determine whether the holding out
occurred in circumstances when a reasonable inference of agreement
to be married might be deduced from it. A comparison of two recent
cases illustrates the difficulties faced by finders of fact and the types
of conclusions that prompted the 1989 amendment which removed
the inference of agreement from the code. In Persons v. Persons,70

a woman asserted that she was the widow of an intestate because
they were married informally.7' The couple had been married cere-
monially, and after many years of marriage, they were divorced.7 2

Within a short time after the divorce, however, they began living
together and were doing so at the time of the man's death several
months later. 73 Two weeks prior to his death the man prepared a
credit application to purchase a vehicle. 74 In the application he
referred to the woman as his wife. 7" The trial court's conclusion that
there was a valid informal marriage was affirmed on appeal.7 6 Under
the circumstances, the employment of the inference was not unrea-
sonable but the agreement was probably no more than tacit. In Estate
of Claveria v. Claveria,7 a very different sort of dispute was before
the court. The issue was again one of succession, but the informal
marriage was not asserted by a survivor of the alleged informal
marriage.7 8 Rather, the survivor's alleged prior undissolved informal
marriage was urged as a bar to the survivor's later ceremonial
marriage to the decedent. 79 The heirs of a decedent asserted that the

70. 666 S.W.2d 560 (Tex. App. - Houston [1st Dist.] 1984, writ ref'd n.r.e.).
71. Id. at 561-62.
72. Id.
73. Id. at 562.
74. Id.
75. Id.
76. Id. at 564.
77. 615 S.W.2d 164 (Tex. 1981).
78. Id. at 165.
79. Id. at 166-67.
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decedent's surviving husband was not validly married to the decedent
because he was still married informally to someone else.80 The asser-
tion that the survivor was married informally was supported by the
showing of cohabitation with another woman and two instances of
the man's holding her out as his wife: once in a deposition for a
judicial proceeding and later in an instrument of mortgage executed
by both parties as husband and wife."' Both the man and his alleged
informal wife testified that they had never been married, however.8 2

Nevertheless, the trier of fact found that there was an informal
marriage, that the marriage was admittedly undissolved, and that the
subsequent ceremonial marriage was thus invalid.83 In affirming the
trial court's conclusions the Texas Supreme Court said that the trial
court might have inferred an agreement to marry from the facts of
cohabitation and holding out.84 In light of the testimony of the
couple, the conclusion is strained and one might infer that the court
attempted to reach a particular result. Before the trier of fact could
exercise the inference of agreement to marry, he had to conclude
that the couple lied when they testified that they were not married.
This was, therefore, not a simple case of inference, and it is this
point that brought the the case into disrepute.85 In this instance, the
question before the court, in relation to proof of the informal
marriage, more nearly resembles the type of question encountered
for divorce between parties alleged to be married informally than in
the usual death case raising the same issue. 6

For the purpose of the liberalized rule regarding the admissibility
of interested testimony concerning transactions with a decedent," the
circumstances of holding out supplies the needed corroboration.8

Thus, if the survivor can testify to an agreement with the decedent,

80. Id.
81. Id. at 167.
82. Id.
83. Id. at 168.
84. Id. at 167-68.
85. A subsequent death case, decided in reliance on Claveria, is perhaps the most extreme

example of the impropriety of inference in the face of contrary evidence. See In re Estate of
Giessel, 734 S.W.2d 27 (Tex. App. - Houston [1st Dist.] 1987, writ ref'd n.r.e.).

86. See, e.g., Carson v. Kee, 677 S.W.2d 283, 285 (Tex. App. - Fort Worth 1984, no
writ).

87. See TEx. R. Crv. Evw. 601(b).
88. Cain v. Whitlock, 741 S.W.2d 528, 530 (Tex. App. - Houston [14th Dist.] 1987, no

writ).
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an informal marriage to a decedent will be more easily proved than
one to a person who is alive to deny the agreement. Even without
the statutory inference, however, circumstantial evidence of an agree-
ment may still be sufficiently strong to convince the fact finder that
an agreement existed between the cohabitants.

Because there was more legislative opposition to the abolition
of the principle of an informal marriage in 1989 than to the abolition
of the inference of an agreement, there was a consensus that the
prior existence of an informal marriage should be asserted promptly
once the cohabital relationship is terminated. If a probate proceeding
for the estate of a deceased cohabitant is commenced promptly, death
cases should not produce particular difficulty of proof. In instances
when both parties to a terminated cohabital relationship are living,
the informal marriage must be asserted promptly and proof will likely
be more difficult than under prior law. The "relationship" referred
to in subsection (b) must mean "cohabital relationship" rather than
"marital relationship." There is nothing in the language of the
subsection that suggests that the limitation period may be tolled. If
the couple had previously recorded this informal marriage under
sections 1.92 through 1.94, however, the marriage would not be
provable merely "under this section" but under those sections,
compliance with which renders the sworn assertion of the declaration
prima facie evidence of the marriage.8 9

Once the elements of a disputed informal marriage are demon-
strated, the marriage has been proved and is presumed valid as
against any prior marriage, whether formal or informal. 9° Apart from
the presumption expressed in the last sentence of section 2.01, there
is no presumption of validity as between formal and informal mar-
riages. A later ceremonial marriage is presumed valid against a former
informal marriage not because of its ceremonial quality but only
because of the sequence in time. 91 Even so, the ceremonial character
of a subsequent marriage may tend to discredit the existence of a
prior informal marriage as a matter of fact.Y

89. See McKnight, Texas Family Code Symposium - Title 1. Husband and Wife, 13
Tax. TECH L. REv. 611, 651 (1982).

90. Wood v. Paulus, 524 S.W.2d 749 (rex. Civ. App. - Corpus Christi 1975, writ ref'd
n.r.¢.).

91. See Rodriguez v. Avalos, 567 S.W.2d 85 (Tex. Civ. App. - El Paso 1978, no writ);
Warren v. Kyle, 565 S.W.2d 313 (rex. Civ. App. - Austin 1978, no writ).

92. See Estate of Claveria v. Claveria, 615 S.W.2d 164, 166 (Tex. 1981); see also Roach
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If there is an impediment to marriage, such as an undissolved
marriage of one of the parties, a subsequent informal marriage cannot
be proved until the impediment is removed. 93 The benefit of section
2.22 is available to the proponent of the later marriage in this
instance, however. 4

A conflict of laws problem is posed when a couple living in a
condition of informal marriage, which is barred by an impediment
to marriage, continue living together outside Texas after the imped-
iment is removed. If the couple continue to be Texas domiciliaries,
their continued cohabitation after the impediment is removed in a
state that does not recognize informal marriage should cause the
informal marriage to be effective under section 2.22. 95 If, however,
one of the parties is still under an impediment when the couple
change their domicile to a state that does not recognize informal
marriage and the impediment to marriage is thereafter removed, the
imperfect informal union is not perfected. 96 In an effort to provide
the benefits of informal marriage to their citizens, a foreign state
that does not recognize the institution may distort Texas law in
applying it. The New Mexico Supreme Court, for example, has
recognized consummation of a Texas informal marriage under section
1.91(a)(2) by New Mexican domiciliaries who spent substantial periods
of time in Texas. 97

v. Roach, 672 S.W.2d 524, 528 (Tex. App. - Amarillo 1984, no writ) (holding that where
evidence conflicted as to whether parties held themselves out as husband and wife prior to
ceremonial marriage, jury was in best position to resolve the conflict); Rosetta v. Rosetta, 525
S.W.2d 255, 261 (rex. Civ. App. - Tyler 1975, no writ) (stating that presumption of the
validity of ceremonial marriage is stronger than the presumption of the previous marriage by
cohabitation). But see Bolash v. Held, 733 S.W.2d 698, 699 (rex. App. - San Antonio 1989,
no writ) (stating that presumption created by ceremonial marriage against the continued
existence of any previous marriage is to be indulged only when necessary to preserve the
validity of a subsequent marriage).

93. See Bodde v. State, 568 S.W.2d 344, 352 (Tex. Crim. App. 1978) (en banc), cert.
denied, 440 U.S. 968 (1979).

94. Rodriguez v. Avalos, 567 S.W.2d 85, 86 (rex. Civ. App. - El Paso 1978, no writ).
95. Durr v. Newman, 537 S.W.2d 323, 326 (rex. Civ. App. - El Paso, 1976, writ ref'd

n.r.e.).
96. Braddock v. Taylor, 592 S.W.2d 40, 42 (Tex. Civ. App. - Beaumont 1979, writ

ref'd n.r.e.). The contrary conclusion was reached in Orr v. Bowen, 648 F. Supp. 1510, 1514
(D. Nev. 1986).

97. In re Estate of Willard, 93 N.M. 352, 600 P.2d 298 (1979). But see In re Lamb's
Estate, 99 N.M. 157, 655 P.2d 1001 (1982) (holding that Texas common-law marriage did not
arise when New Mexican domiciliaries spent only occasional nights in Texas).
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Children of an informal marriage are legitimate. Children of a
putative informal marriage are also legitimate 8 under Probate Code
section 42(d).99 But a child of an unproved informal marriage must
establish paternity under section 42(b) in order to inherit from his
father.'°0

§ 1.92. Declaration and Registration

(a) A declaration of informal marriage shall be executed on a
form prescribed by the Bureau of Vital Statistics of the State De-
partment of Health and provided by the county clerk. Each party to
the declaration shall provide the information required in the form.

(b) The declaration form shall contain:
(1) a heading entitled "Declaration and Registration of

Informal Marriage, County, Texas";
(2) spaces for each party's full name (including the wom-

an's maiden surname), address, date of birth, place of birth (including
city, county, and state), and social security number, if any;

(3) a space for indicating the type of document tendered
by each party as proof of age and identity;

(4) printed boxes for each party to check "true" or "false"
in response to the following statement: "The other party is not
related to me as:

(A) an ancestor or descendant, by blood or adoption;
(B) a brother or sister, of the whole or half blood or

by adoption;
(C) a parent's brother or sister of the whole or half

blood; or
(D) a son or daughter of a brother or sister of the

whole or half blood or by adoption.";

98. Whaley v. Peat, 377 S.W.2d 855, 857-58 (Tex. Civ. App. - Houston 1964, writ ref'd
n.r.e.); see also Garduno v. Garduno, 760 S.W.2d 735, 739 (rex. App. - Corpus Christi
1988, no writ) (extensively exploring the relationship between an informal and a putative
marriage); McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 43 Sw.
L.J. 1 (1989) (discussing informal marriages).

99. TEx. PROB. CODE AN. § 42(d) (Vernon Supp. 1990).
100. Tax. PROB. CODE ANN. § 42(b) (Vernon Supp. 1990). Paternity must also be proved

for purposes of § 12.02 of the Family Code though it seems doubtful that an asserted but
unprovable informal marriage can constitute an "attempted marriage" within that subsection.
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(5) a printed declaration and oath reading: "I SOL-
EMNLY SWEAR (OR AFFIRM) THAT WE, THE UNDER-
SIGNED, ARE MARRIED TO EACH OTHER BY AIRTUE OF
THE FOLLOWING FACTS: ON OR ABOUT (DATE) WE AGREED
TO BE MARRIED, AND AFTER THAT DATE WE LIVED TO-
GETHER AS HUSBAND AND WIFE AND IN THIS STATE WE
REPRESENTED TO OTHERS THAT WE WERE MARRIED.
SINCE THE DATE OF MARRIAGE TO THE OTHER PARTY I
HAVE NOT BEEN MARRIED TO ANY OTHER PERSON. THIS
DECLARATION IS TRUE AND THE INFORMATION IN IT
WHICH I HAVE GIVEN IS CORRECT.";

(6) spaces immediately below the printed declaration and
oath for the parties' signatures; and

(7) a certificate of the county clerk that the parties made
the declaration and oath and the place and date it was made.

(c) If either party is underage at the time of filing a declaration,
the declaration shall have attached an acknowledged consent executed
by a parent of each underage person.

Commentary

This section specifies the contents of a declaration of informal
marriage in terms similar to those of the marriage license application
form as specified in section 1.03. Subsection (a) is as it was enacted
in 1969. The form of declaration is now prepared by the State Bureau
of Vital Statistics. Subsection (b) was revised in 1973 to harmonize
it with the revised form of section 1.03(b), and paragraph 4(D) was
added in 1987 to make the declaration consistent with section
2.21(a)(4).

Subsection (c), as enacted in 1973, is an attenuated version of
the same subsection that was added in 1971. The 1971 provisions
requiring consent of both parents of the underage person were relaxed
to achieve consistency with the provisions of section 1.52(b) relating
to the marriage licensing process. 1 1 The enactment of subsection (c)
responded to the public's misunderstanding of sections 1.91 and 1.92
as generated by misleading comments in the press. The public was
given the impression that recording the declaration authorized by

101. See also TEx. FAm. CODE ANN. § 2.41 (Vernon 1975 & Supp. 1990) (governing
voidability of underage marriages); infra commentary accompanying § 2.41.
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section 1.92 provided a means of marrying rather than a means of
proving an already existing marriage. These newspaper reports
prompted a number of young couples to make (or attempt to make)
declarations in accordance with section 1.92 in order either to cir-
cumvent or to defy parental authority. They were apparently unaware
of the appropriate alternative; that is, a sufficiently evidenced infor-
mal marriage was a simpler means of evading the denial of parental
consent to acquire a license for a ceremonial marriage. 0 2

County clerks asked whether they should make some investiga-
tion into the facts that persons might seek to swear to and record.
The Attorney General responded by saying, in effect, that county
clerks were not jeopardized by failing to inquire into the truth of
sworn facts. 03 The Attorney General failed to point out, however,
that dishonest declarants were using county clerks' offices to perpe-
trate a fraud and that the consequence of giving a false oath could
be a sentence of not less than two years and up to ten years in
prison (for one prosecuted as an adult) or detention as a juvenile
delinquent.

Like a returned and recorded marriage license, a declaration of
an informal marriage, recorded as provided in section 1.94, is prima
facie evidence of a marriage. An attack on an allegedly false decla-
ration may be made by a declarant or other interested person by
way of a declaratory judgment of status or a suit to declare the
marriage void. Though there was some difference of opinion during
1970 through 1972 about the standing of a parent or guardian of an
underage party to attack a recorded declaration of an informal
marriage, standing now clearly exists under section 2.41(b) as enacted
in 1971, revised in 1973, and slightly amended in 1975.

In 1969 the Attorney General concluded that males under sixteen
and females under fourteen could not execute a declaration of
informal marriage because of the legislative stricture regarding mar-
riages of persons under those ages in section 1.51(a).104 Although
there was an earlier conflict of authority, °S it is now clearly inferable

102. See Op. Tex. Att'y Gen. No. M-502 (1969) (citing I E. OAacES, SPEER'S MAMtn,
RicHTs rN TExAs §§ 36-37 (4th ed. 1961)).

103. Op. Tex. Att'y Gen. No. M-502 (1969).
104. Id.
105. Compare Williams v. State, 219 S.W.2d 509 (Tex. Civ. App. - Galveston 1949, no

writ) (ceremonial marriage four days before female's 14th birthday rendered the marriage
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from section 2.41(a) that underage persons may not enter into a
voidable informal marriage.

§ 1.93. Proof of Identity and Age

The county clerk shall require proof of the identity and age of
each party to the declaration to be established by a certified copy of
the party's birth certificate or by some certificate, license, or docu-
ment issued by this state or another state, the United States, or a
foreign government.

Commentary

This section was added in 1973 to conform the process of
recordation of informal marriages to that of the marriage licensing
process for ceremonial marriages under section 1.04 and thus to deter
some potential abuse of section 1.92.

§ 1.94. Recording of Declaration

(a) The county clerk shall:
(1) determine that all necessary information is entered in

the declaration form and that all necessary documents are submitted
to him;

(2) administer the oath to each party to the declaration;
(3) have each party sign the declaration in his presence;

and
(4) execute his certificate to the declaration.

(b) The county clerk may not certify or record the declaration
if:

(1) either party fails to supply any information, or to
provide any document, required by this subchapter;

(2) either party is under 16 years of age and waiver of the
age requirement has not been ordered; or

voidable) and Carson v. State, 94 Tex. Crim. 159, 249 S.W. 1052 (1923) (informal marriage
of a female under 14 was void for purposes of a defense to statutory rape). See also Hardy
v. State, 37 Tex. Crim. 55, 38 S.W. 615 (1897) (holding that female under eleven years of age
may not marry in any form, formal or informal).
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(3) either party checks "false" in response to the statement
of relationship to the other party.

(c) On execution of the declaration, the county clerk shall
record the declaration and all documents submitted with the decla-
ration or note a summary of them on the declaration form, deliver
the original of the declaration to the parties, and send a copy to the
Bureau of Vital Statistics.

(d) A declaration recorded as provided in this section is prima
facie evidence of the marriage of the parties.

(e) At the time the parties execute the declaration, the clerk
shall distribute to each party printed materials about acquired immune
deficiency syndrome (AIDS) and human immunodeficiency virus
(HIV). The clerk shall note on the declaration that the distribution
was made. The materials shall be prepared and provided to the clerk
by the Texas Department of Health and shall be designed to inform
the parties about:

(1) the incidence and mode of transmission of AIDS and
HIV;

(2) the local availability of medical procedures, including
voluntary testing, designed to show or help show whether a person
has AIDS or HIV infection, antibodies to HIV, or infection with
any other probable causative agent of AIDS; and

(3) available and appropriate counseling services regarding
AIDS and HIV infection.

Commentary

Subsection (a) is the counterpart of section 1.06 in the marriage
licensing process. Subsections (b) and (c) relate to sections 1.07 and
1.08 respectively. They replace subsections (d) and (e) of section
1.92, as enacted in 1971, and subsection (c) and (d) of that section,
as enacted in 1969. Subsection (e) was added in 1989 as a counterpart
to the similar provision in section 1.07.

The present subsection (d) first appeared as subsection (e) of
section 1.92 in 1969 and was renumbered as (f) in 1971. The subsec-
tion makes the declaration prima facie evidence of the marriage, not
merely of the facts contained therein; therefore, the burden of proof
is put on anyone who would deny the validity of a marriage so
declared. Furthermore, parties and anyone claiming from them also
have to overcome the doctrine of estoppel. Neither recordation of
an informal marriage nor a license is necessary for a valid informal
marriage.

948
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There are no specific domiciliary or residence restrictions to
recordation of the declaration, although it is inferable that the
legislature intended its use for recording Texas informal marriages
only106 The lack of statutory domiciliary and residence requirements
is consistent with the lack of such provisions in the marriage licensing
process provided in subchapter A.

Initially the fee for recording the declaration was set at $5, the
same as that for a marriage license. Both fees were raised to $7.50
in 1977 and to $25 in 1987107

§ 1.95. Violation by County Clerk

A county clerk or a deputy county clerk who violates any
provision of this subchapter is guilty of a misdemeanor and on
conviction is punishable by a fine of not less than $200 nor more
than $500.

Commentary

This section is correlative to section 1.09 in the marriage licensing
process.

106. A Mexican informal marriage, of the sort discussed in Bunting v. Chess, 416 S.W.2d
492, 494-95 (Tex. Civ. App. - Eastland 1967, writ dism'd), cert. denied, 392 U.S. 938 (1968),
would not be recordable in Texas unless by virtue of additional facts in compliance with §
1.91(a)(2) and (b), it had become a Texas informal marriage.

107. Tax. LocAL GOV'T CODE ANN. § 118.011 (Vernon 1988).
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CHAPTER 2. VALIDITY OF MARRIAGE

SUBCHAPTER A. GENERAL PROVISIONS

§ 2.01. State Policy

In order to promote the public health and welfare and to provide
the necessary records, this code prescribes detailed and specific rules
to be followed in establishing the marriage relationship. However, in
order to provide stability for those entering into the marriage rela-
tionship in good faith and to provide legitimacy and security for the
children of the relationship, it is the policy of this state to preserve
and uphold each marriage against claims of invalidity unless strong
reasons exist for holding it void or voidable. Therefore, every mar-
riage entered into in this state is considered valid unless it is expressly
made void by this chapter or unless it is expressly made voidable by
this chapter and is annulled as provided by this chapter. When two
or more marriages of a person to different spouses are alleged, the
most recent marriage is presumed to be valid as against each marriage
that precedes it until one who asserts the validity of a prior marriage
proves its validity.

Commentary

Though the policy favoring validity of ostensible marital unions
was implicit in the law as it stood in 1969, the drafters of the 1969
Family Code felt that there was a need for a general statement of
policy set out specifically in the statutes. Subsequent judicial decisions
reinforce this policy. 08

The last sentence of this section codified existing law with respect
to successive marriages: the subsisting, or most recent, marriage is
presumed valid until a person otherwise proves the validity of a prior
marriage. 109 This is the usual presumption throughout the United
States and the contrary presumption is uncommon." 0 Texas law has
long been well settled in this respect. If the two presumptions are in

108. See, e.g., In re R.L., 622 S.W.2d 660, 662-63 (Tex. App. - Fort Worth 1981, no
writ).

109. Texas Employers' Ins. Ass'n v. Elder, 155 Tex. 27, 30, 282 S.W.2d 371, 373 (1955).
110. But see GA. CODE ANN. § 53-102(3) (Harrison Supp. 1989).
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conflict in a dispute before a Texas court, the Texas forum will
apply its own law and require the proponent of an earlier marriage
to prove that that marriage has not been dissolved."'

When this section was drafted, it was assumed that the pre-
sumption in favor of the validity of a present marriage was among
the strongest presumptions known to law and that "the evidence
must negative every possible state of facts that would confer ...
competency [to enter into the marriage], and [the presumption is]
itself evidence which may outweigh positive evidence to the con-
trary.' ' '

1
2 In Caruso v. Lucius,"3 however, this statement of the law

was somewhat more restrictively stated. The court there concluded
that the proponent of the earlier of two successive marriages might
demonstrate the continued existence of her marriage by showing that
her husband had not been divorced in any of the places where he
had lived. 114 She "was not required to do the unreasonable and look
to every jurisdiction where a proceeding might possibly be had, but
to look only where such proceedings might reasonably be expected
to be had under the law." ' 5 The point was authoritatively reiterated
in Davis v. Davis."6 The strength of the presumption in favor of
validity of the more recent marriage is said to increase with the lapse
of time," 7 but the second union, which was shown to be invalid in
Caruso, had nonetheless subsisted for forty-one years prior to the
husband's death." 8

111. &e H. GOODRICH, HANDBOoK oF THE CoNFLICT OF LAWS 150 (4th ed. 1964); R.
LmnAR, L. McDouo.AL, & R. Faux, Amauc CoNFuCTS LAW 342-43 (4th ed. 1986);
REsrATEMENT OF TnE LAW OF CONFLICT OF LAWs § 595(2) (1934). For a somewhat analogous
handling of a procedural point, see Portwood v. Portwood, 109 S.W.2d 515 (Tex. Civ. App.
- Eastland 1937, writ dism'd).

112. 1 E. Ons, SPam's MAxAL Rinirs iN TExAS § 19 (4th ed. 1961); see also Hudspeth
v. Hudspeth, 198 S.W.2d 768, 770 (Tex. Civ. App. - Amarillo 1946, writ ref'd n.r.e.) (stating
that the "presumption must prevail until rebutted by evidence which negatives the effective
operation of every possible means by which a dissolution of the prior marriage could have
taken place").

113. 448 S.W.2d 711 (Tex. Civ. App. - Austin 1969, writ ref'd n.r.e.).
114. Id. at 715.
115. Id. (quoting Dockery v. Brown, 209 S.W.2d 801, 803 (Tex. Civ. App. - El Paso

1947, no writ)).
116. 521 S.W.2d 603, 605 (rex. 1975).
117. See Texas Employers' Ins. Ass'n v. Elder, 155 Tex. 27, 30, 282 S.W.2d 371, 373

(1955); Wood v. Paulus, 524 S.W.2d 749, 758 (Tex. Civ. App. - Corpus Christi 1975, writ
ref'd n.r.e.).

118. 448 S.W.2d at 712.
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The last sentence in section 2.01 refers merely to the present
validity of the latest marriage in time. The presumption does not
affect the prior validity of an earlier marriage.

§ 2.02. Fraud, Mistake, or Illegality in Obtaining License

Except as otherwise provided by this chapter, the validity of a
marriage is not affected by any fraud, mistake, or illegality that
occurred in obtaining the marriage license.

Commentary

In 1969, Texas law was well established that an invalidly obtained
marriage license did not invalidate the ceremonial marriage for which
the license was granted." 9 The drafters' commentary of 1969, how-
ever, pointed out that section 2.02 did not change the fact that
falsely answering a question in the license application as provided in
section 1.03 would be evidence of fraud in the inducement. Thus,
the evidence of a false answer could be used to avoid the marriage
under section 2.44.

§ 2.03. Ceremony Conducted by Unauthorized Person

The validity of a marriage is not affected by any lack of authority
of the person conducting the marriage ceremony if there was a
reasonable appearance of authority by that person and at least one
party to the marriage participated in the ceremony in good faith and
that party treats the marriage as valid.

Commentary

This section codified the law as it existed in 1969. The drafters'
commentary stated that, although the section was intended to apply
to marriages performed in Texas, the provision might also apply to
marriages performed outside the state. The commentary went on to
discuss Foix v. Jordan'" and Walter v. Walter. '2 Both cases involved

119. See Williams v. White, 263 S.W.2d 666, 668 (Tex. Civ. App. - Austin 1953, writ
ref'd n.r.e.).

120. 421 S.W.2d 481 (rex. Civ. App. - El Paso 1967, writ ref'd n.r.e.).
121. 433 S.W.2d 183 (Tex. Civ. App. - Houston [1st Dist.) 1968, writ ref'd n.r.e.).
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marriage ceremonies performed in Mexico by a person with apparent
authority to marry each couple. In Walter, where at least one of the
parties was bona fide and sought to uphold the marriage, the court
implied the need for the provision that at least one party to the
marriage participated in the ceremony in good faith and that party
treats the marriage as valid.

SUBCHAPTER B. VOID MARRIAGES

Introductory Commentary

Subsections (b) and (c) of article 4628 as it existed in 1969 had
not caused any great difficulty, but the Council felt that specific
provisions dealing with jurisdiction, procedure, and grounds for
avoiding voidable marriages should be included in the Family Code.
As drafted and enacted in 1969, the Family Code did not include
provisions for violation of section 1.51(a), which dealt with underage
marriages. Whether marriages under the minimum age provided by
statute were therefore void or voidable was an open question until
the addition of subsection 2.41(a) in 1973.

There are some notable omissions from subchapter B. The
drafters discussed the problem of the reappearance of a spouse who
was presumed to be dead when the other spouse had remarried.
Although unable to arrive at a completely satisfactory solution, the
drafters preferred to regard the second marriage as void and give
protection to the putative second spouse under the rules concerning
putative spouses.1 2 This solution presupposes that the presumption
of dissolution of the prior marriage under section 2.01 has been
overcome.

Although the Family Code purports to define certain instances
of void and voidable marriage, these definitions cannot be treated
as exhaustive. Situations can be imagined in which there was no
meeting of the minds of parties due to the acute insanity of one of
them and no subsequent lucid intervals of that party during which
the marriage might cease to be void and become merely voidable.

122. Although there is no provision in the Family Code with respect to the rights of a
putative spouse, it has since been suggested that such a provision should be added, either
along the broad lines of the LA. CIv. CODE ANN. art. 96 (West Supp. 1990) or the narrower
scope of present Texas law.
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This was the thrust of argument in Coulter v. Milady,'2 but the
facts did not support the argument. The Family Code does not afford
specific means of declaring such marriages void; therefore, other
means must suffice.

Subchapter B contains no specific provision for settling property
rights or making name changes in connection with suits to declare a
marriage void. 124 The inference is that Texas courts need not make
such adjudications once a marriage is declared void. The drafters
intended that no matrimonial property rights in the strict sense would
arise under a void marriage to which the discretionary judicial powers
of division could be applied under section 3.63. This treatment,
however, does not affect a claim to property arising from a putative
marriage.)7

§ 2.21. Consanguinity

(a) A person may not marry:
(1) an ancestor or descendant, by blood or adoption;
(2) q brother or sister, of the whole or half blood or by

adoption;
(3) a parent's brother or sister, of the whole or half blood;

or
(4) a son or daughter of a brother or sister of the whole

or half blood or by adoption.
(b) A marriage entered into in violation of this section is void.

Commentary

When the Code was enacted in 1969, there were criminal sanc-
tions with respect to marriages within certain degrees of consanguinity
or affinity, but no civil statutes covered the subject.126 Despite sub-

123. 489 S.W.2d 156 (rex. Civ. App. - Texarkana 1972, writ ref'd n.r.e.), cert. denied,
414 U.S. 823 (1973).

124. But see Trx. F t. CODE ANN. §§ 3.63-.64 (Vernon 1975 & Supp. 1990); infra
commentaries accompanying §§ 3.63-.64.

125. See Davis v. Davis, 521 S.W.2d 603, 606-07 (Tex. 1975) (discussed in McKnight,
Family Law, Annual Survey of Texas Law, 29 Sw. L.J. 67, 67-68 (1975)). Louisiana has long
provided for this situation under LA. CIv. CODE ANN. art. 96 (West Supp. 1990) (formerly
LA. CIV. CODE ANN. arts. 117-118 (West 1952)).

126. See TEx. PNAL CODE Am. arts. 496, 497 (Vernon 1938) (current version at Tax.
PA.L CODE Am. § 25.02 (Vernon 1989)).
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stantial disagreement on the matter, the Council recommended that
the bar of affinity be repealed, leaving only the bar of consanguinity
as codified in this section. The crime of incest under the current
Penal Code prohibits sexual intercourse within the stated degrees of
consanguinity only. 27

The prohibition of racially mixed marriages was also discarded,
along with the statutes validating marriages by bond before 1837 and
slave unions before 1870.'1 Though some members of the Council
thought that the prohibited degrees of consanguinity should be ex-
panded to include first cousins, no recommendation was made on
that point. Neither the parties, the court, nor a religious body may
effectively waive the consanguinity prohibitions, even though waiver
may be available for the same canonical disabilities. 29 In 1969 and
1975, the existing bar was extended to include relatives by adoption
correlative to those barred by consanguinity. The drafters of 1969
asserted that, under Loving v. Virginia,'3 ° the moral concepts for
protection of the family unit presented a sufficient state interest to
justify a provision such as section 2.21(a)(3). The prohibition of
marriage between persons related by adoption rests on the same
analysis.' 3' The rationale of the Texas statute is the protection of the
family unit and maintenance of the sanctity of the home.

This section clearly prohibits marriages in Texas within the
enumerated degrees of consanguinity. Several other situations can
arise largely independent of section 2.21 in which Texas courts may
be called upon to declare a marriage void: (1) a foreign marriage
entered into by foreign domiciliaries within the degrees of consan-
guinity prohibited by the foreign state which are similar to the degrees

127. Tax. PENAL CODE ANN. § 25.02 (Vernon 1989) (third degree felony).
128. Tax. REV. Civ. STAT. ANN. arts. 4608, 4609 (Vernon 1926), repealed by Act of May

14, 1969, ch. 888, § 6, 1969 Tex. Gen. Laws 2707. See generally B. S-rr, MNIRiuc BY

BOND iN CoLOmAL TEXAS (1972) (regarding the marriage customs of Texas colonists and their
practice of provisional marriage by bond).

129. See Drinan, The Loving Decision and the Freedom to Marry, 29 OHIo ST. L.J. 358,
370-71 (1968).

130. 388 U.S. 1 (1967).
131. Although Pennsylvania has no such specific statutory prohibition, a Pennsylvania

court has found a constructive relationship between children of adoptive parents equivalent to
a relationship of consanguinity in this context. In re M.E.W., 3 Fii. L. REP. (BNA) 2601
(Pa. C.P. Apr. 12, 1977).

In Colorado, however, the statute prohibiting marriage between a brother and a sister by
adoption was held unconstitutional as denying equal protection of the law. Israel v. Allen,
195 Colo. 263, 577 P.2d 762, 764-65 (1978) (en banc).
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prohibited in Texas; (2) a foreign marriage entered into by foreign
domiciliaries within degrees of consanguinity prohibited by the for-
eign state but allowed in Texas; (3) a foreign marriage entered into
in jurisdiction A by domiciliaries of jurisdiction B within degrees of
consanguinity prohibited in Texas but allowed at the place of cele-
bration; and (4) a foreign marriage entered into by a couple, one or
both of whom were domiciliaries of Texas in any of the preceding
circumstances. In order to give a Texas court jurisdiction to adju-
dicate the status of a foreign marriage, one or both parties must be
domiciled in Texas pursuant to section 3.25(a). In the first situation,
a Texas court might be expected to declare the marriage void, relying
on the law of the place of the contract or on Texas law by analogy
to Portwood v. Portwood.3 2 In the second situation, a Texas court
would look to the foreign law.'33 In the third situation, the Texas
court might appropriately refuse to intervene on the ground that
section 2.21 is prohibitive of Texas marriages only, or that the
marriage would be upheld according to the law of place of the
contract or domicile of the parties.'34 In the fourth situation, if the
marriage was entered into merely to evade Texas law, a Texas court
might be inclined to avoid the marriage in spite of the intramural
effect of section 2.21.135 In this context, it should be noted that in
1969 the legislature rejected a proposal by the drafters to invalidate
marriages performed outside the state in order to evade Texas law.
In any of these situations, some variation of approach might be
expected with respect to marriages within closer prohibited degrees
as compared to more remote ones.

Under the old Texas Penal Code,' 36 the crime of incest was
described as applying to "persons who are forbidden to marry by
[the rules now found in section 2.21 of the Family Code] who

132. 109 S.W.2d 515 (Tex. Civ. App. - Eastland 1937, writ dism'd).
133. See, e.g., Whealton v. Whealton, 67 Cal. 2d 656, -, 432 P.2d 979, 984, 63 Cal.

Rptr. 291, 296 (1967) (en banc) (dealing mainly with jurisdiction but indicating applicable
substantive law as well).

134. In any of the first three instances, the situation may be complicated by involvement
of one or both parties who were at the time of the ceremony domiciliaries of yet another
foreign jurisdiction other than Texas, as ceremonial forum-shopping is not uncommon in
efforts to avoid the bar of consanguinity.

135. See In re Estate of May, 305 N.Y. 486, 491-92, 114 N.E.2d 4, 6-7 (1953). See generally
1 H. CIARx, Tan LAw OF Dou&slc RELATIoNs n TE UITED STrTS 155-59 (2d ed. 1987).

136. TEx. PENAL CODE ANN. art. 495 (Vernon 1952) (current version at TEx. PENAL CoDE
ANN. § 25.02 (Vernon 1989)).

1990] § 2.21



TEXAS TECH LAW RE VIEW

intermarry or carnally know each other. 1
1
3 7 Section 25.02 of the

current Penal Code, however, merely condemns sexual intercourse
within the prohibited degrees of consanguinity. 3 8 On its face, there-
fore, the criminal statute can cover persons validly married elsewhere
whose marriage is considered invalid in Texas. The provision of
section 4.01 that "the law of this state applies to persons married
elsewhere who are domiciled in this state" has no bearing on the
applicability of section 2.21 to questionable marital unions entered
into outside Texas prior to the time the parties became domiciliaries
of Texas. The reference is to persons married elsewhere whose
marriage is recognized in Texas. In that case the incidents of marriage
also apply to them in Texas. When enacted in 1840, section 4.01 was
meant to assure the applicability of Texas matrimonial property law
to couples married elsewhere who later become citizens of Texas.

§ 2.22. Marriage During Existence of Prior Marriage

A marriage is void if either party was previously married and
the prior marriage is not dissolved. However, the marriage becomes
valid when the prior marriage is dissolved if since that time the
parties have lived together as husband and wife and represented
themselves to others as being married.

Commentary

The first sentence of section 2.22 announces the familiar rule
with respect to bigamous marriages. 39 Although a putative ceremonial
or informal marriage may subsist during a prior marriage, that union
is not valid until the termination of the prior marriage.1'4

The second sentence codifies the rule of Kelly v. Consolidated
Underwriters,41 making the second marriage valid by operation of
law upon removal of the impediment; thus, knowledge of the im-

137. Id.
138. Id. § 25.02 (Vernon 1989).
139. In addition to a bigamous marriage being void, it is also subject to prosecution under

TEx. PENAL CODE ANN. § 25.01 (Vernon 1989).
140. See Caddel v. Caddel, 486 S.W.2d 141, 145 (Tex. Civ. App. - Amarillo 1972, no

writ).
141. 300 S.W. 981 (Tex. Civ. App. - Beaumont 1927), aff'd, 15 S.W.2d 229 (Tex.

Comm'n App. 1929, opinion adopted).
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pediment's existence or removal is irrelevant. 42 The drafters' com-
mentary of 1969 emphasized another important point. Unlike some
other jurisdictions, Texas disregards the fact that the parties may not
have entered into the bigamous marriage in the innocent belief that
no impediments existed. The subsequent marriage only needs to be
initiated in a manner procedurally valid at the situs of the marriage.

If an underlying contradiction is apparent between the first
sentence of this section and the last sentence of section 2.01, it must
be pointed out that this section presupposes proof that the prior
marriage is subsisting.'43

§ 2.23. Certain Void Marriages Validated

Except for marriages that would have been void under Section
2.21 of this code, all marriages that were entered into before January
1, 1970, in violation of the prohibitions of Article 496, Penal Code
of Texas, 1925, are validated from the beginning if the parties
continued until January 1, 1970, to live together as husband and
wife and to represent themselves to others as being married.

Commentary

This section validated marriages in violation of the bar of
affinity, provided they subsisted to January 1, 1970. Provisions to
validate marriages in violation of the old prohibition against misceg-
enation were unnecessary because such statutes were declared uncon-
stitutional in Loving v. Virginia.'"

§ 2.24. Suit to Declare Marriage Void

(a) Either party to a marriage made void by this subchapter
may sue to have the marriage declared void, or the marriage may be
declared void in any collateral proceeding.

142. See Garduno v. Garduno, 760 S.W.2d 735, 740 (Tex. App. - Corpus Christi 1988,
no writ) (discussed in McKnight, Family Law: Husband and Wife, Annual Survey of Texas
Law, 43 Sw. L.J. 1, 2-3 (1989)).

143. See Rodriguez v. Avalos, 567 S.W.2d 85, 87 (Tex. Civ. App. - El Paso 1978, no
writ).

144. 388 U.S. 1 (1967).
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(b) A suit to have a marriage declared void may be maintained
in this state only if the purported marriage was contracted in this
state or if either party is domiciled in this state.

(c) A suit to have a marriage declared void is a suit in rem,
affecting the status of the parties to the purported marriage. Process
shall be served as in a suit for divorce.

Commentary

Here and elsewhere in the Family Code, the phrase "a suit to
declare a marriage void" is used to denominate the proceeding for
adjudication of the status of the void marriage, whereas "annulment"
refers to proceedings that are brought to have a voidable marriage
declared invalid. 45 For a declaration that a marriage is void, under
subsection (b), Texas courts are only open to a domiciliary party,
unless the marriage was entered into in Texas. There is no requirement
of a period of domicile or residence in the state such as that provided
in section 3.21 relating to divorce. Subsection (c) allows an ex parte
proceeding under this section, though there is some difference of
opinion regarding the propriety of a legislative definition of a suit
to declare a marriage void as one in rem. 146 Venue is governed by
the rules generally applicable to civil suits. 147 The strictures of Boddie
v. Connecticut,'48 with respect to filing fees, are probably applicable
to a suit to declare a marriage void, though in the case of a void
marriage, a suit is not always necessary.

Subsection (a) specifically gives the parties to a void marriage
standing to have it declared void. The language is permissive in tone,
however, and the second clause clearly allows a finding of voidness
as an ancillary issue in a collateral proceeding. This section, therefore,
does not preclude a third party from seeking a declaratory judgment
concerning the status of a void marriage.

Subsection (b) imposes certain conditions on a court's power to
declare marriages void. At least two possible situations exist: (1) If

145. See TEx. FAui. CODE ANN. § 3.25 (Vernon 1975); see also infra commentary accom-
panying § 3.25.

146. See Whealton v. Whealton, 67 Cal. 2d 656, -, 432 P.2d 979, 982-83, 63 Cal.
Rptr. 291, 294-95 (1967).

147. See, e.g., Garcia v. Garcia, 232 S.W.2d 782 (Tex. Civ. App. - San Antonio 1950,
no writ).

148. 401 U.S. 371 (1971).
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the marriage was contracted in Texas, the court may declare it void
regardless of whether the parties are currently domiciled in the state;
or (2) if the parties are domiciled in Texas but entered a void
marriage under the laws of another state, a suit may be maintained
in Texas to declare the marriage void. Yet, as the 1969 drafters'
commentary pointed out, jurisdiction in case (2) exists only when
both parties to the marriage are domiciled in Texas.

There is some repetition of the contents of subsections (b) and
(c) in the 1973 amendments to section 3.25.

SUBCHAPTER C. VOIDABLE MARRIAGES

Introductory Commentary

Jurisdictional provisions with respect to voidable marriages are
found in section 3.25. As under the old law, a marriage performed
in Texas may be annulled here even though both parties are foreign
domiciliaries. 149 Venue is that of civil suits generally. 150 The rule in
Boddie v. Connecticut,"' with respect to filing fees, would seem as
applicable to annulment as to divorce.

Once avoided, a voidable marriage is said to be void ab initio;
however, it is not void for all purposes. Exceptions include the
division of property 52 and legitimacy of children. 53

Situations may arise when the parties to an alleged marriage had
no meeting of the minds and circumstances are such that it should
be considered void rather than voidable under section 2.45, but the
specific provisions of subchapter C do not cover those situations. 54

149. See McDade v. McDade, 16 S.W.2d 304, 305 (Tex. Civ. App. - Texarkana 1929,
no writ).

150. See Schneider v. Rabb, 100 Tex. 211, 213, 97 S.W. 463, 464 (1906); Garcia v. Garcia,
232 S.W.2d 782, 783 (Tex. Civ. App. - San Antonio 1950, no writ).

151. 401 U.S. 371 (1971).
152. See, e.g., De Grummond v. Smith, 168 S.W.2d 899, 902 (Tex. Civ. App. - Eastland

1943, no writ); Tax. FAm. CODE ANN. § 3.63 (Vernon 1975 & Supp. 1990); see also infra
commentary accompanying § 3.63.

153. See, e.g., Home of the Holy Infancy v. Kaska, 397 S.W.2d 208, 212 (Tex. 1965)
(discussed in Smith, Family Law, Annual Survey of Texas Law, 21 Sw. L.J. 50, 55-57 (1967));
Tax. Fm. CODE ANN. § 12.02 (Vernon 1986 & Supp. 1990); Tax. PaoB. CODE AN. § 42(d)
(Vernon 1980); see also infra commentary accompanying § 12.02.

154. See Coulter v. Melady, 489 S.W.2d 156, 159 (Tex. Civ. App. - Texarkana 1972,
writ ref'd n.r.e.), cert. denied, 414 U.S. 823 (1973).
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In such cases, the Family Code does not afford specific means of
avoiding such a marriage, and general law must therefore suffice.

§ 2.41. Underage

(a) The licensed or informal marriage of a person under 14
years of age, unless a court order has been obtained as provided in
Section 1.53 of this code, is voidable and subject to annulment on
the petition of a next friend for the benefit of the underage party
or on the petition of the parent or the judicially designated managing
conservator or guardian (whether an individual, authorized agency,
or court) of the person of the underage party. A suit filed under
this subsection by a next friend must be brought within 90 days after
the 14th birthday of the underage party, or it is barred. A suit by a
parent, managing conservator, or guardian of the person may be
brought at any time before the party is 14 years of age, but thereafter
must be brought within 90 days after the petitioner knew or should
have known of the marriage, or it is barred. However, in no case
may a suit by a parent, managing conservator, or guardian of the
person be brought under this subsection after the underage person
has reached 18 years of age.

(b) The licensed or informal marriage of a person 14 years of
age or older but under 18 years of age, without parental consent as
provided in Section 1.52 or 1.92 of this code or without a court
order as provided by Section 1.53 of this code is voidable and subject
to annulment on the petition of a next friend for the benefit of the
underage party, or on the petition of the parent or the judicially
designated managing conservator or guardian (whether an individual,
authorized agency or court) of the person of the underage party. A
suit filed under this subsection by a next friend must be brought
within 90 days after the date of the marriage, or it is barred. A suit
by a parent, managing conservator, or guardian of the person must
be brought within 90 days after the date the petitioner knew or
should have known of the marriage, or it is barred. However, in no
case may a suit by a parent, managing conservator, or guardian of
the person be brought under this subsection after the underage person
has reached 18 years of age.

(c) In any suit under this section the marriage is voidable at
the discretion of the court sitting without a jury. In exercising its
discretion, the court shall consider all pertinent facts concerning the
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welfare of the parties to the marriage, including whether or not the
female is pregnant.

Commentary

The section was enacted in 1969 and amended in 1971, 1973,
and 1975. The new subsection (a) of 1973 resolved questions regarding
the validity of a marriage of a person below the minimum age and
the standing of the parties to the marriage and their parents or others
in loco parentis to them to dissolve it. The minimum age requirement
and a portion of the phraseology of subsections (a) and (b) was
amended in 1975 to conform to the provisions of section 1.51, 1.52,
and 1.53. Subsection (a) provides that a judicially unauthorized
informal marriage may be annulled by a parent or another in loco
parentis within ninety days of the time the petitioner knew or should
have known of the marriage. Subsequent recordation or lack of
recordation is irrelevant in such cases; however, a new marriage
informally contracted after the minimum age is passed and left
unrecorded seems immune from attack.

The original subsection (b), as enacted in 1969, gave a spouse's
parent or guardian the standing to annul a marriage that was entered
into without the required parental consent, when the child was above
the minimum age but was nevertheless unable to marry without
parental consent. Such standing did not exist before 1969 if the
underage spouse objected to dissolution.' 5 The period of attack,
however, was limited in all cases to ninety days after the petitioning
parental protector knew or should have known of the marriage. In
1971 a provision, now rephrased in subsection (b), was added to the
effect that recorded informal marriages are annulable if entered into
and recorded by an underage person without parental consent. The
reference to section 1.92 clearly indicates that subsection (b) is only
applicable to recorded informal marriages and not to all informal
marriages.

Under subsection (b), if a parent or another in loco parentis
should attempt to annul an unrecorded informal marriage after ninety
days have expired since the petitioner knew or should have known
of the marriage, the petition should be dismissed. Apparently either

155. See Williams v. White, 263 S.W.2d 666, 667 (Tex. Civ. App. - Austin 1932, writ
ref'd n.r.e.).
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spouse may get a declaratory judgment of the validity of the marriage
after the expiration of ninety days.

There is no indication that a recorded declaration constitutes
constructive notice of its contents, but an easily accessible recordation
suggests prudent inquiry on the part of interested persons. The
recordation, however, may not be readily accessible since section 1.94
contains no domiciliary or residence requirement controlling recor-
dation.

The provision in subsection (c) that the court shall sit without
a jury is to provide dispatch in the matter, regardless of whether a
spouse is the petitioner or the proceeding for annulment is brought
by the parent or another in loco parentis.

There is no reference to out-of-state marriages entered into by
foreign or Texas domiciliaries. Although Texas courts might be
tempted to treat foreign marriages as within the ambit of section
2.41, there is considerable doubt that the specific terms of the statute,
as distinguished from the policy which underlies them, might reason-
ably be interpreted to include such marriages. 5 6

§ 2.42. Under -Influence of Alcohol or Narcotics

On the suit of a party to a marriage, the marriage is voidable
and subject to annulment if:

(1) at the time of the marriage the petitioner was under
the influence of alcoholic beverages or narcotics and as a result did
not have the capacity to consent to the marriage; and

(2) the petitioner has not voluntarily cohabited with the
other party to marriage since the effects of the alcoholic beverages
or narcotics ended.

Commentary

As stated in the drafters' commentary of 1969, this was said to
be a codification of the existing law developed under article 4628.15

1

156. See H. CLARKc, THE LAW OF DOMETIC RELATIONS iN To UNr STATES 127-31 (2d
ed. 1987); A. EmENzwo, CONFLICTS IN A Nursfnm. 111-13 (2d ed. 1974); R. WEIrnTAuB,
CommENTARY ON TE Co2 incT OF LAWS 230-33 (3d ed. 1986).

157. Tax. REv. Crv. STAT. ANN. art. 4628 (Vernon 1960) (current version at TEx. F. .
CODE ANN. § 2.42 (Vernon 1975 & Supp. 1990)).
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Paragraph (2), however, greatly limits the practical applicability of
this section.

§ 2.43. Impotency

On the suit of a party to a marriage, the marriage is voidable
and subject to annulment if:

(1) either party, for physical or mental reasons, was per-
manently impotent at the time of the marriage;

(2) the petitioner did not know of the impotency at the
time of the marriage; and

(3) the petitioner has not voluntarily cohabited with the
other party since learning of the impotency.

Commentary

This section was intended as a codification of the law in effect
in 1969. Paragraph (3) is presumably meant to limit suits for avoid-
ance based on impotency; however, voluntary cohabitation in para-
graph (3) must, by definition of impotency, exclude sexual relations.
Thus, voluntary cohabitation in this section means something differ-
ent from what it means in sections 2.42, 2.44, 2.45 and 2.46.
Otherwise, the third condition suggests a miraculous cure of the
impotency upon which avoidance is based.

§ 2.44. Fraud, Duress, Force

On the suit of a party to a marriage, the marriage is voidable
and subject to annulment if:

(1) the other party used fraud, duress, or force to induce
the petitioner to enter into the marriage; and

(2) the petitioner has not voluntarily cohabited with the
other party since learning of the fraud or since being released from
the duress or force.

Commentary

This provision was meant to codify the law in force in 1969. A
misrepresentation about the divorce of one of the parties with the
deliberate intention of deceiving the other is the type of fraud with
which section 2.44 was designed to deal, although prior to the
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enactment of the statute some doubt was cast on this type of
deception as an appropriate ground for annulment.' Interpreting a
similar statute, the Illinois Supreme Court has held that fraud existed
when a divorced woman induced a man to marry her by falsely
representing herself as a widow, when she knew that the man's
religious beliefs would have prevented him from marrying her if he
had known that she was divorced. 59 The object of section 2.46, as
well as section 1.03(b)(4), is to support the principle underlying
section 3.66 but is not meant to condone by implication the con-
cealment of a divorce granted more than thirty days past. Hence,
concealment of a prior divorce is only partially covered by section
2.46, in that it deals only with a prior divorce within thirty days of
remarriage.

The drafters' commentary of 1969 noted that the rare jest and
dare situations are only inferentially covered and are thus left to be
covered by the general law relating to mutual mistake. 60

§ 2.45. Mental Incompetency

(a) On the suit of a party to a marriage, or on the suit of the
party's guardian or next friend (if the court finds it to be in his best
interest to be represented by a guardian or next friend), the marriage
is voidable and subject to annulment if:

(1) at the time of the marriage, as a result of a mental
disease or defect, the petitioner did not have the mental competency
to consent to marriage or to understand the nature of the marriage
ceremony; and

(2) since the marriage ceremony, the petitioner has not
voluntarily cohabited with the other party during any period when
the petitioner possessed the mental competency to recognize the
marriage relationship.

(b) On the suit of a party to a marriage, the marriage is
voidable and subject to annulment if:

(1) at the time of the marriage, as a result of a mental
disease or defect, the other party did not have the mental competency

158. See, e.g., Stephens v. Stephens, 281 S.W. 1096, 1099 (Tex. Civ. App. - Amarillo
1926, no writ).

159. Wolfe v. Wolfe, 76 I1. 2d 92, 389 N.E.2d 1143 (1979).
160. See McClurg v. Terry, 21 N.J. Eq. 225 (Ch. 1870).
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to consent to marriage or to understand the nature of the marriage
ceremony;

(2) at the time of the marriage, the petitioner neither knew
nor reasonably should have known of the mental disease or defect;
and

(3) since the petitioner discovered or reasonably should
have discovered the mental disease or defect, the petitioner has not
voluntarily cohabited with the other party.

Commentary

This section codifies the law as it existed in 1969, but additional
rights are also given. In 1969 the spouse, competent at the time the
marriage was contracted, was able to sue for annulment. This section
extends the same right to the incompetent spouse through a guardian
or next friend.

§ 2.46. Concealed Divorce

(a) On the suit of a party to a marriage, the marriage is voidable
and subject to annulment if:

(1) the other party was divorced from a third party within
the thirty day period preceding the day of the marriage ceremony;

(2) at the time of the marriage ceremony, the petitioner
did not know, and a reasonably prudent person would not have
known, of the divorce; and

(3) since the petitioner discovered, or a reasonably prudent
person would have discovered, the fact of the divorce, the petitioner
has not voluntarily cohabited with the other party.

(b) A suit may not be brought under this section more than
one year after the date of the marriage.

Commentary

This section is meant to support the principle underlying section
3.66, but in order to avail oneself of the remedy the petitioner must
be brought within the strictures of subsections (a)(2) and (b).161

161. See Galbraith v. Galbraith, 619 S.W.2d 238 (Tex. Civ. App. - Texarkana 1981, no
writ).
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Section 1.03(b)(4) further requires that the marriage license applica-
tion form shall ask "whether each applicant has been divorced within
the last 30 days." A false answer to this question will furnish
evidentiary support for the annulment grounds stated in this section.

§ 2.47. Death of Party to Voidable Marriage

A marriage voidable under this subchapter is not subject to
challenge in any proceeding instituted after the death of either party.

Commentary

This section was presented to the legislature as a codification of
the law existing in 1969. In Simpson v. Neely'62 the court observed
that the rule in other jurisdictions and that accepted by the com-
mentators was that a voidable marriage is not subject to attack after
the death of one of the spouses.'," While the facts in Simpson showed
that the marriage should not be disturbed, the court went on to say
"we do not want to be understood as holding that [a voidable
marriage can never] be set aside after the death of one or both of
the contracting parties, as a situation might arise where it would be
to the best interest of society to have the marriage annulled . .. ."64
The section as enacted disregards this dictum in Simpson, but it
follows the accepted weight of authority at common law, which
presumably would have been the rule in Texas in the absence of
express authority to the contrary. In the one instance in which the
statute has been before an appellate court, it was read literally. 65

§ 2.48. Marriage Less Than 72 Hours After Issuance of License

(a) A marriage is voidable and subject to annulment if the
marriage ceremony takes place in violation of Section 1.82 of this
code during a 72-hour period immediately following the issuance of
the marriage license.

162. 221 S.W.2d 303 (Tex. Civ. App. - Waco 1949, writ ref'd).
163. Id. at 310.
164. Id. at 310-11.
165. See Coulter v. Melady, 489 S.W.2d 156 (Tex. Civ. App. - Texarkana 1972, writ

ref'd n.r.e.), cert. denied, 414 U.S. 823 (1973) (discussed in McKnight, Family Law, Annual
Survey of Texas Law, 28 Sw. L.J. 66, 67-68 (1974)).

968
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(b) A suit may not be brought under this section more than
30 days after the date of the marriage.

Commentary

Subsection (a), enacted in 1987, reflects the provisions of section
1.82, requiring a seventy-two hour waiting period between the issu-
ance of a marriage license and the ceremony. Subsection (b) added
in 1989, provides a statute of limitation similar to that found in
other provisions for annulment.

969
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CHAPTER 3. DISSOLUTION OF MARRIAGE

SUBCHAPTER A. GROUNDS FOR DIVORCE; DEFENSES

Introductory Commentary

The drafters' commentary to the 1969 bill contained this intro-
ductory observation:

All of the present grounds for divorce have been retained with
reduction in the period of abandonment to one year. These include
both fault and non-fault grounds. The fault grounds are adultery,
abandonment, cruelty and imprisonment for felony. The non-fault
grounds are living apart and confinement in a mental hospital. To
these non-fault grounds has been added the ground of insupport-
ability.'"
In presenting the 1969 revision, the drafters anticipated that, after

a period of years, the ground of insupportability might supersede the
other grounds and at that time the older grounds might be repealed.1 67

Many of the old grounds are now rarely used.'" But whatever ground
either spouse may allege for divorce, the court need not grant the
petition of one spouse to the exclusion of a petition of the other,
either on the basis of grounds asserted or on the basis of the order
in which relief is sought. 169

Although judicial authority was limited on the point, it was
generally thought that a petition for divorce could not be brought on
behalf of an incompetent. 170 Relying on provisions of the Mental
Health Code,'1 however, the Texas Supreme Court held in 1988 that

166. Drafters' Commentary on the Texas Family Code, Presented to Texas House Judiciary
Committee 20 (Mar. 11, 1969) [hereinafter Family Code Drafters' Commentary] (unpublished
commentary available at Texas Tech Law Review).

167. See McKnight, Recodification and Reform of the Law of Husband and Wife, 33 TEx.
B.J. 34, 38 (1970).

168. See Hatten & Brown, Impressions of a Domestic Relations Judge, 13 S. TEx. L.J. 250
(1972).

169. Clay v. Clay, 550 S.W.2d 730, 733 (Tex. Civ. App. - Houston [1st Dist.] 1977, no
writ); Smitheal v. Smitheal, 518 S.W.2d 842, 848 (Tex. Civ. App. - Fort Worth), cert. denied,
423 U.S. 928 (1975).

170. Hart v. Hart, 705 S.W.2d 332, 333 (Tex. App. - Austin 1986, writ ref'd n.r.e.);
Dillon v. Dillon, 274 S.W. 217, 218 (rex. Civ. App. - Amarillo 1925, no writ).

171. TEx. REv. Civ. STAT. ANw. art. 5547-80(a) (Vernon Supp. 1990).
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a suit for divorce may be brought on an incompetent's behalf by a
guardian or next friend. 72

§ 3.01. Insupportability

On the petition of either party to a marriage, a divorce may be
decreed without regard to fault if the marriage has become insup-
portable because of discord or conflict of personalities that destroys
the legitimate ends of the marriage relationship and prevents any
reasonable expectation of reconciliation.

Commentary

The term "insupportability" is derived from the phrase "as to
render their living together insupportable" in article 4629(1) as it
existed in 1969.173 In presenting this section to the legislature the
drafters' commentary had this to say:

This new non-fault ground for divorce is strongly recommended...
Under present practice in the vast majority of cases which are
tried on allegations of cruelty and are uncontested, a divorce is
granted on the ground of insupportability as here defined ....
[This provision brings the written law into conformity [with]
prevailing practice in what may be considered about [ninety-eight
percent] of the cases that come before the divorce courts. In
offering this provision the Council attempts to bring the law into
harmony with practice and in so doing to engender respect for the
law rather than disrespect inherent in its breach. 74

In almost all divorce cases the ground of insupportability is alleged
though fault grounds are sometimes alleged for no other purpose than
to serve as a basis for introducing evidence to encourage a favorable
division of property or adjudication of child custody. The impact of
this section has been two-fold. First, in practice, the virtual abandon-
ment of all but one ground for divorce has had the effect of
abandoning recourse to the facts of infidelity and other aspects of
fault in the great majority of divorce cases. Thus, the law has been

172. Wahlenmaier v. Wahlenmaier, 750 S.W.2d 837 (rex. App. - El Paso), writ denied
per curiam, 762 S.W.2d 575 (Tex. 1988).

173. T-x. REV. Cv. STAT. ANN. art. 4629(1) (Vernon 1970) (current version at TEx. Fm.
CODE ANN. § 3.01 (Vernon 1975)).

174. Family Code Drafters' Commentary, supra note 166, at 20.
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brought into conformity with prior practice when marital breakdown
was not the result of fault. Second, the unfortunate consequence of
the reform has been to undercut the bargaining power for postdivorce
support on the part of an innocent spouse or one not desiring a
divorce.

As a no fault ground for divorce, insupportability is subject only
to the defense of "reasonable expectation of reconciliation." 1' There
are, however, a few instances when a divorce based on insupportability
has been denied because of a jury verdict that reconciliation might
be achieved.

Although in almost all instances spouses do not maintain the
same residence after one has filed a petition for divorce, continued
residence under the same roof without marital association until the
final hearing does not necessarily demonstrate a refutation of the
ground of insupportability. 176 No doubt can now be entertained that
marriages entered into prior to the enactment of this ground for
divorce are subject to this no fault ground for dissolution of the
marital status. 77 But a remedy for contractual breach of the marital
contract and the terms (vows) thereof is not necessarily lost by
legislative allowance of dissolution of the marital status on no fault
grounds. 78

§ 3.02. Cruelty

A divorce may be decreed in favor of one spouse if the other
spouse is guilty of cruel treatment toward the complaining spouse of
a nature that renders further living together insupportable.

175. Saltarelli v. Saltarelli, 670 S.W.2d 785, 786 (Tex. App. - Fort Worth 1984, no writ);
Baxla v. Baxla, 522 S.W.2d 736, 738-39 (Tex. Civ. App. - Dallas 1975, no writ); Elrod v.
Elrod, 517 S.W.2d 669, 672 (Tex. Civ. App. - Corpus Christi 1974, no writ); Cusack v.
Cusack, 491 S.W.2d 714, 717-18 (Tex. Civ. App. - Corpus Christi 1973, writ dism'd). But
see Ferguson v. Ferguson, 610 S.W.2d 559, 561 (Tex. Civ. App. - Beaumont 1980, no writ)
(Dies, C.J., dissenting).

176. Cervantes v. Cervantes, 591 S.W.2d 332, 334 (Tex. Civ. App. - Corpus Christi 1979,
no writ).

177. Trickey v. Trickey, 642 S.W.2d 47, 50 (Tex. App. - Fort Worth 1982, writ dism'd);
Hopkins v. Hopkins, 540 S.W.2d 783, 786 ('rex. Civ. App. - Corpus Christi 1976, no writ);
Smitheal v. Smitheal, 518 S.W.2d 842, 848 (Tex. Civ. App. - Fort Worth), cert. denied, 423
U.S. 928 (1975).

178. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 32 Sw.
L.J. 109, 127-30 (1978).
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Commentary

This section, as enacted in 1969, is a rephrasing of the law under
the former article 4629(1). 79 Because the drafters believed that the
allegations contained in petitions under former law sometimes had
adverse effects on the possibility of reconciliation, this and other
sections in this title were rephrased to suppress inflammatory allega-
tions in divorce pleadings. Such terms as "excesses, cruel treatment,
or outrages," by their appearance in the pleadings, aggravated bad
feelings and made reconciliation more difficult. To implement the
objective of reconciliation such language was omitted. The provisions
of section 3.08 are correlative to this provision, as well as to other
fault grounds.

§ 3.03. Adultery

A divorce may be decreed in favor of one spouse if the other
spouse has committed adultery.

Commentary

This is the 1969 codification of article 4629(3),"'O as amended in
1965. "Adultery ... means the voluntary sexual intercourse of a
married person with one not the husband or wife of the offender."''
It is irrelevant whether the act of adultery alleged occurred before or
after the parties' separation.' u

§ 3.04. Conviction of Felony

(a) A divorce may be decreed in favor of one spouse if since
the marriage the other spouse:

(1) has been convicted of a felony;

179. Tax. REv. Civ. STAT. Am. art. 4629(1) (Vernon 1960) (current version at Tax. F.A.
CODE ANN. § 3.02 (Vernon 1975)).

180. Tax. Ray. Civ. STAT. ANN. art. 4629(3) (Vernon 1960) (current version at TEx. FAx.
CODE Am. § 3.03 (Vernon 1975)).

181. Bell v. Bell, 540 S.W.2d 432, 435 (rex. Civ. App. - Houston [1st Dist.] 1976, no
writ).

182. 1d.

974
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(2) has been imprisoned for at least one year in the state
penitentiary, a federal penitentiary, or the penitentiary of another
state; and

(3) has not been pardoned.
(b) A divorce may not be decreed under this section against a

spouse who was convicted on the testimony of the other spouse.

Commentary

This provision recodifies prior article 4629(5),183 as amended in
1965 to include federal penitentiaries and state penitentiaries outside
of Texas.' s4 As under prior law, this ground does not include convic-
tion of a misdemeanor and imprisonment in the county jail even
though that imprisonment may be for over one year. The formulation
is based on the character of the offense for which the respondent
was convicted and the extent of imprisonment. Though the commis-
sion of and imprisonment for certain acts falling within the provisions
of this section may also qualify as cruelty under section 3.02, the
imprisonment may not constitute abandonment for purposes of di-
vorce.

§ 3.05. Abandonment

A divorce may be decreed in favor of one spouse if the other
spouse left the complaining spouse with the intention of abandonment
and remained away for at least one year.

Commentary

This is a recodification of article 4629(2)185 as it stood in 1969
with a significant reduction of the period of abandonment from three
years to one. After the period for living apart in article 4629(4) was
reduced in 1967 from seven years to three, three years for abandon-

183. Tax. Rav. Cirv. STAT. ANN. art. 4629(5) (Vernon 1960) (current version at Tax. FAM.
CODE AN. § 3.04 (Vernon 1975)).

184. Act of June 18, 1965, ch. 701, § 1, 1965 Tex. Gen. Laws 1634, repealed by Family
Code, ch. 888, § 6, 1969 Tex. Gen. Laws 2707, 2733 (current version at Tax. F m. CODE ANN.
§ 3.04 (Vernon 1975)).

185. TEx. REv. Crv. STAT. ANN. art. 4629(2) (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 3.05 (Vernon 1975)).
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ment as a fault ground seemed inconsistent. The Council therefore
recommended that the period for abandonment be reduced.

§ 3.06. Living Apart

A divorce may be decreed in favor of either spouse if the spouses
have lived apart without cohabitation for at least three years.

Commentary

This is a recodification of the 1969 no fault, living-apart ground
of article 4629(4)186 for which there was no defense under the 1967
statute. 17

§ 3.07. Confinement in Mental Hospital

A divorce may be decreed in favor of one spouse if at the time
the suit is filed:

(1) the other spouse has been confined in a mental hospital, a
state mental hospital, or private mental hospital, as defined in Section
4, Texas Mental Health Code, as amended (Article 5547-4, Vernon's
Texas Civil Statutes), in this state or another state for at least three
years; and

(2) it appears that the spouse's mental disorder is of such a
degree and nature that he is not likely to adjust, or that if he adjusts
it is probable that he will suffer a relapse.

Commentary

This is a recodification of the law as it stood in article 4629(6)18
in 1969 with two significant changes: (1) allowing the suit to be
brought after three years of confinement rather than five as previously
provided, and (2) extending the availability of the ground to the

186. Tax. REv. Cirv. STAT. ANN. art. 4629(4) (Vernon 1960) (current version at Tax. Fm.
CODE ANN. § 3.06 (Vernon 1975)).

187. Robertson v. Robertson, 217 S.W.2d 132, 136 (Tex. Civ. App. -Fort Worth 1949, no
writ).

188. Act of May 25, 1967, ch. 288, § 1, 1967 Tex. Gen. Laws 699, repealed by Family
Code, ch. 888, § 6, 1969 Tex. Gen. Laws 2707, 2733 (current version at Tax. F m. CODE ANN.
§ 3.07 (Vernon 1975)).
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confined spouse if the other spouse is also confined in a mental
hospital. The basis for this ground lies in the confinement itself, not
in the acts perpetrated by a person of unsound mind.8 9

§ 3.08. Defenses

(a) The defense of recrimination is abolished.
(b) Condonation is a defense only if the court finds that there

is a reasonable expectation of reconciliation.
(c) The defense of adultery is abolished.

Commentary

Subsection (a), as enacted in 1969 and carried forward in the
1973 amendment to the Family Code, abolishes the defense of recrim-
ination. The defense of recrimination meant that a spouse's improper
acts were excused if provoked by the improper acts of the other
spouse.190 The difficulties of pleading and proof caused by the defense,
however, had caused Texas courts to develop the doctrine of com-
parative rectitude.' 9' This provision was recommended by the Council
as a means of simplifying divorce procedure.

The objective of subsection (b), as enacted in 1969, was to abolish
the defense of condonation. Under the defense of condonation, a
petitioner had no real ground for divorce if the petitioner had excused
the act of the respondent by continuing to live as husband and wife.192

In many instances, however, there is a sort of conditional condonation
which is the result of an attempt toward reconciliation."93 Subsection
(b) therefore provides that condonation may be a defense if "there
is a reasonable expectation of reconciliation" found by the trier of
fact.

189. See Miller v. Miller, 487 S.W.2d 382, 386 (Tex. Civ. App. - Fort Worth 1972, writ
ref'd n.r.e.); Clarady v. Mills, 431 S.W.2d 63, 64 (Tex. Civ. App. - Houston [1st Dist.] 1968,
no writ).

190. Marr v. Mart, 191 S.W.2d 512, 513 (Tex. Civ. App. - Texarkana 1945, no writ).
191. McFadden v. McFadden, 213 S.W.2d 71, 74 (Tex. Civ. App. - Amarillo 1948, mand.

oven.); 191 S.W.2d at 513.
192. Crittenden v. Crittenden, 214 S.W.2d 670, 671 (Tex. Civ. App. - Galveston 1948, no

writ).
193. Wright v. Wright, 6 Tex. 3, 11 (1851); Ferguson v. Ferguson, 610 S.W.2d 559, 560

(Tex. Civ. App. - Beaumont 1980, no writ).
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Subsection (c) was added in 1973 to dispose of one of the
questions that had arisen under subsection (a). In presenting the 1969
revision to the legislature, the drafters noted that the defense of
adultery was repealed. In drafting subsection (a) and repealing article
4630,194 the drafters intended to dispose of the adultery defense to
divorce and the existing common-law rule. Because the repeal of a
statute will not revive prior contrary law, 195 repeal of the statute
codifying the common law would not revive the identical common-
law rule. Questions arose, however, because article 4630 had codified
only a part of the common-law rule.'9 Because only a part of the
common law had been codified, only that part of it was repealed as
of January 1, 1970.'9 Nevertheless, two appellate courts reached the
conclusion that subsection (a) had repealed the defense of adultery. 9s
In any case, a no fault ground for divorce is not subject to a fault
defense. 199 Subsection (c) was added in 1973 to remove all doubt
concerning the repeal of the defense of adultery.

This section does not address the problem with respect to a plea
of collusion. As the drafters pointed out in their commentary of 1969,
"It is, of course, within the discretion of any court to dismiss a
proceeding when there is such collusion between the parties as to
work a fraud on the court.P '2" °

SUBCHAPTER B. JURISDICTION AND VENUE; RESIDENCE
QUALIFICATIONS

§ 3.21. Residence - General Rule
No suit for divorce may be maintained unless at the time suit is

filed the petitioner or the respondent has been a domiciliary of this

194. TEx. REv. Crv. STAT. ANN. art. 4630 (Vernon 1960) (repealed 1969).
195. TEx. Gov'r CODE § 312.007 (Vernon 1988).
196. Tapal v. Tapal, 448 S.W.2d 560, 563 (rex. Civ. App. -Houston [14th Dist.] 1969,

writ dism'd); Jones v. Jones, 176 S.W.2d 784, 786 (rex. Civ. App. - Galveston 1943, no
writ); Franzetti v. Franzetti, 120 S.W.2d 123, 126-27 (Tex. Civ. App. - Austin 1938, no writ);
Oster v. Oster, 130 S.W. 265, 267 (rex. Civ. App. 1919, no writ).

197. See McKnight & Raggio, Family Law, Annual Survey of Texas Law, 25 Sw. L.J. 34,
36-37 (1971).

198. Cusack v. Cusack, 491 S.W.2d 714, 717-18 (Tex. Civ. App. - Corpus Christi 1973,
writ dism'd); Harvel v. Harvel, 466 S.W.2d 39, 40 (Tex. Civ. App. - Houston [1st Dist.]
1971, no writ).

199. Robertson v. Robertson, 217 S.W.2d 132, 134-36 (Tex. Civ. App. - Fort Worth 1949,
no writ).

200. Family Code Drafters' Commentary, supra note 166, at 23.
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state for the preceding six-month period and a resident of the county
in which the suit is filed for the preceding ninety-day period.

Commentary

The period of domicile in the state, as a prerequisite for bringing
suit for divorce, was reduced in 1973 from one year to six months.
Actual domicile is a jurisdictional requirement, but the period of
domicile, like the period of residence, has not been construed as
jurisdictional but merely as a prerequisite to suit. 201 The period of
residence within a county was reduced from six months to ninety
days in 1973 and has been similarly treated.20 The requirement of
county residence withstood federal constitutional attack in Hughes v.
Briscoe,2°0 and a similar state residence requirement was sustained in
Sosna v. Iowa.20 The purpose of the county-residence requirement is
to discourage forum shopping,205 and the requirement must be met
before the court will entertain a final hearing.2 Courts have never-
theless handled the residence requirement with some leniency. In
Shankles v. Shankles,2 the Waco Court of Civil Appeals sanctioned
the practice of filing a petition while the period of county residence
was running and allowing amendment for satisfaction of the full time
prior to the hearing.2 The provision in section 3.26(a) that the
petitioner be a resident or a domiciliary, without specifying the length
of time for either when a suit for divorce is commenced, provides
some legislative support for the conclusion reached in Shankles. The
practice there approved has now become common.

201. See Allen v. Allen, 397 S.W.2d 99, 100-01 (rex. Civ. App. -Amarillo 1965, no writ);
Buffaloe v. Buffaloe, 210 S.W.2d 429, 430 (Tex. Civ. App. - Dallas 1948, writ dism'd). But
see Weintraub, Texas Long-Arm Jurisdiction in Family Law Cases, 32 Sw. L.J. 965, 966-67
(1978).

202. See Schreiner v. Schreiner, 502 S.W.2d 840, 843-44 (rex. Civ. App. - San Antonio
1973, writ dism'd).

203. No. CA3-6985-E (N.D. Tex. Aug. 6, 1973).
204. 419 U.S. 393, 404-10 (1975); see Berry v. Berry, 612 S.W.2d 213 (Tex. Civ. App. -

Beaumont 1980, writ dism'd).
205. Kopecinski v. Kopecinski, 627 S.W.2d 472, 473 (Tex. App. - Corpus Christi 1981,

writ dism'd).
206. McCaskill v. McCaskill, 761 S.W.2d 470, 472 (Tex. App. -Corpus Christi 1988, writ

denied).
207. 445 S.W.2d 803 (Tex. Civ. App. - Waco 1969, no writ).
208. Id. at 805.
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Although temporary absences from the state or county will not
interrupt the residence period, 20 residence must be more than nomi-
nal. 210 A petitioner may rely on his or her spouse's compliance with
these requirements of domicile and residence. 21' A prisoner may
maintain suit in the place where he resided prior to imprisonment,
provided that he has not abandoned his residence there.2a2 The ref-
erence to the respondent was added in 1973 and emphasizes the in
rem character of the divorce proceeding.213

§ 3.22. Absence on Public Service

For the purpose of Section 3.21 of this code, time spent by a
Texas domiciliary in the service of the armed forces or other service
of the United States or of this state outside this state or the county
of residence of the domiciliary is considered residence in the state
and county.

Commentary

The 1969 version of this provision reflected the concept that a
domicile is maintained while a person is absent on public service. In
the absence of proof to the contrary, the wife of a domiciliary absent
on public service is presumed to have the same domicile as her
husband. 2 4 The present provision of 1973 clarifies the earlier enact-

209. Lott v. Lott, 605 S.W.2d 665, 668 (Tex. Civ. App. - Dallas 1980, writ dism'd);
Hausladen v. Hausladen, 388 S.W.2d 952, 954-55 (Tex. Civ. App. - Dallas 1965, no writ).

210. Beavers v. Beavers, 543 S.W.2d 720, 721-22 (rex. Civ. App. - Waco 1976, no writ);
Harrison v. Harrison, 543 S.W.2d 176, 177-78 (Tex. Civ. App. - Houston [14th Dist.] 1976,
no writ).

211. Lutes v. Lutes, 538 S.W.2t 256, 258 (Tex. Civ. App. -Houston [14th Dist.] 1976, no
writ).

212. In re Earin, 519 S.W.2d 892, 893 (Tex. Civ. App. - Houston [ist Dist.] 1975, no
writ). With respect to proof of duration of residence, see Langford v. Langford, 337 S.W.2d
181 (Tex. Civ. App. - San Antonio 1960, no writ).

213. For divorce proceedings involving a respondent who is a foreign national and domicil-
iary, see Dosanantes v. Dosamantes, 500 S.W.2d 233 (Tex. Civ. App. - Texarkana 1973, writ
dism'd). See also Dyer, The Hague Conventions on Family Law, 7 ST. B. Tax. FAm. L. SEc.
NEMsL. 4, 6 (Apr. 1973).

214. Shankles v. Shankles, 445 S.W.2d 803, 804-05 (Tex. Civ. App. - Waco 1969, no
writ).
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ment of 1969 and extends its terms to all types of public service.

§ 3.23. Military Personnel not Previously Residents

A person not previously a resident of this state who is serving
in the armed forces of the United States and has been stationed at
one or more military installations in this state for at least the last six
months and at one or more military installations in a county of this
state for at least the last ninety days is considered to have been a
domiciliary of this state and a resident of the county for those periods
for the purpose of bringing suit for divorce or annulment or to declare
a marriage void.

Commentary

Though the federal constitutionality of this type of provision was
sustained in Wood v. Wood,2

1
5 this section need not be relied on if

domicile under section 3.21 is alleged and proved.216 In 1969, this
section was carried forward from article 463 1217 when the references
to annulment and a suit to declare a marriage void were added.218 In
1973, the section was conformed to the changes then made in section
3.21. Unlike section 3.22, section 3.23 does not cover persons in
public service generally but refers only to members of the armed
forces of the United States.

§ 3.24. Suit by Nonresident Spouse

If one spouse has been a domiciliary of this state for at least the
last six months, a spouse domiciled in another state or nation may
sue for divorce in the county where the domiciled spouse is domiciled
at the time the petition is filed.

215. 159 Tex. 350, 320 S.W.2d 807 (1959).
216. Simonsen v. Simonsen, 414 S.W.2d 54, 58 (Tex. Civ. App. - Amarillo 1967, no writ);

see also McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 34 Sw.
L.J. 115, 139-40 (1980) (In a suit for divorce, serviceman stationed in Texas with the intention
to make Texas his home indefinitely or permanently need not rely on § 3.23 of the Family
Code to satisfy the jurisdictional requirement for suit.).

217. TEx. REv. Crv. STAT. ANN. art. 4631 (Vernon 1960) (current version at TEx. FA,.
CODE AN. § 3.23 (Vernon 1975)).

218. See Tax. F.m. CoDE AmN. §§ 2.24(b), 3.25(a) (Vernon 1975); see also supra commen-
taries accompanying § 2.24 and infra § 3.25.

§ 3.241990]



TEXAS TECH LAW REVIEW

Commentary

This provision was added in 1969 and grants to a nondomiciliary
the standing to sue for divorce in Texas, provided that the respondent
has standing to sue. The 1973 revision of section 3.21 reflected this
change.2 9 The change is also reflected in section 3.25(a), for annul-
ment, and in 2.24(b), for a suit to declare a marriage void. The
section was revised in 1973 to replace the word "jurisdiction" with
"another state or nation" as the earlier language had given rise to
misunderstanding. ° There is no mention of the duration of residence,
which is supplied in section 3.21.

§ 3.25. Suit for Annulment or to Declare a Marriage Void

(a) A suit for annulment of a marriage or to declare a marriage
void may be maintained in this state only if the parties were married
in this state or if either party is domiciled in this state.

(b) A suit for annulment of a marriage or to declare a marriage
void is a suit in rem, affecting the status of the parties to the marriage.
Process shall be served as in a suit for divorce.

Commentary

First enacted with respect to annulment in 1969, this provision
was expanded in 1973 to cover suits to declare a marriage void. Under
subsection (a), annulments and suits to declare a marriage void are
not available to spouses both of whom are not domiciliaries of Texas
and who were married elsewhere. Unlike the requirements for divorce,
there is no prescribed period of domicile for either annulments or
suits to declare a marriage void, except with respect to armed forces
personnel stationed in Texas as provided in section 3.23.

§ 3.26. Acquiring Jurisdiction over Nonresident Respondent

(a) If the petitioner is a resident or a domiciliary of this state
at the commencement of a suit for divorce, annulment, or to declare

219. See Lutes v. Lutes, 538 S.W.2d 256, 258 (rex. Civ. App. -Houston [14th Dist.] 1976,
no writ).

220. See Op. Tex. Att'y Gen. No. M-577 (1970).
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a marriage void, the court may exercise personal jurisdiction over the
respondent, or the respondent's personal representative, although the
respondent is not a resident or a domiciliary of this state if:

(1) this state is the last marital residence of the petitioner
and the respondent and the suit is commenced within two years after
the date on which marital residence ended; or

(2) there is any basis consistent with the constitutions of
this state and the United States for the exercise of the personal
jurisdiction.

(b) A court acquiring jurisdiction under this section also acquires
jurisdiction over the respondent in a suit affecting the parent-child
relationship.

Commentary

This section was enacted in 1975 as a counterpart of the long-
arm jurisdiction provision of section 11.051. Thus, by way of mini-
mum contacts of the respondent with the state, Texas courts have
personal jurisdiction over the respondent to deal with all property of
the respondent in connection with a divorce, annulment, or a decla-
ration of nullity of a void marriage.' The only references to time
are those in subsection (a)(1) requiring that Texas be the last state of
marital residence of the petitioner and the respondent and that the
suit be commenced within two years after the date on which marital
residence ended. In 1983 this section was amended to define jurisdic-
tion in terms of last marital residence rather than last marital cohab-
itation, thus requiring a firmer tie with Texas than might have
previously sufficed.m" Even if the facts of a particular situation confer
jurisdiction, a trial court may decline to exercise jurisdiction on the
ground of forum non conveniens.m A Texas appellate court has not
been called upon to define the scope of subsection (a)(2), as when a
court takes jurisdiction based on long-term prior domicile but no

221. Kramer v. Kramer, 668 S.W.2d 457, 458-59 (Tex. App. - El Paso 1984, no writ).
222. Cossey v. Cossey, 602 S.W.2d 591, 595 (rex. Civ. App. - Waco 1980, no writ) (term

"marital cohabitation" has not been defined by the courts); cf. Scott v. Scott, 554 S.W.2d 274,
277 (rex. Civ. App. - Houston (ist Dist.] 1977, no writ) (marital cohabitation of two and
one-half months assumed to bring the parties within the jurisdiction of § 3.26(a)(1)).

223. 602 S.W.2d at 595-96 (citing O'Brien v. Lanpar Co., 399 S.W.2d 340, 342 (rex. 1966)).
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marital residence has occurred within the state for over two years.?2
Service of process under this section is achieved as in other civil

cases except as provided in section 3.521, which was placed in
subchapter C for reasons that are not readily apparent.

SUBCHAPTER C. SUIT

§ 3.51. Caption

Pleadings in a divorce or annulment suit shall be entitled, "In
the Matter of the Marriage of - and ."

Commentary

By captioning the matrimonial cause "In the Matter of the
Marriage of [spouse] and [spouse]," the hope was that some of the
adversary sting would be taken out of past practice by the form of
pleading alone. 5

The common-law terms "plaintiff' and "defendant" are not
used in the Family Code, but rather the equitable terms "petitioner"
and "respondent." Soon after the enactment of this provision in
1969, court clerks began to ask which spouse should be treated as
the petitioner and which as the respondent. Current practice is to list
the petitioner first. Pleaders also refer to the parties simply by their
marital status as "the husband" or "the wife." Some simplification
in identifying the parties in counterclaims can also be accomplished
by using these forms of references. In cases utilizing no fault grounds,
there is no apparent bar to both parties' being termed petitioners. In

224. See Hines v. Clendenning, 465 P.2d 460, 463 (Okla. 1970); Sampson, Long-Arm
Jurisdiction Marries the Texas Family Code, 38 TEx. B.J. 1023, 1027 (1975); see also Sampson,
Jurisdiction in Divorce and Conservatorship Suits, 8 Tax. TECH L. Rav. 159, 197-99 (1976) (In
lieu of court decisions, the author discusses the relationship, if any, between § 3.26(a)(1) and
(a)(2). The question centers around whether subsection (a)(2) is wholly independent of subsection
(a)(l) or whether (a)(2) standards should be determined in reference to subsection (a)(l)). For
comments on the enactment of § 3.26, see 8 Tx. TEcH L. Ray,. at 188-89, 193. For the effect
in Texas of similar legislation enacted by sister states, see Mitchim v. Mitchim, 518 S.W.2d 362
(rex. 1975) (discussed in McKnight, Family Law, Annual Survey of Texas Law, 29 Sw. L.J.
67, 74, 103-04 (1975)). For a discussion of the integration of § 3.26 with § 11.051 and TEx. R.
Civ. P. 108, see Weintraub, Texas Long-Arm Jurisdiction in Family Law Cases, 32 Sw. L.J.
965, 974-76 (1978).

225. See supra commentary accompanying § 3.02.
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a suit to declare a marriage void, the phrase the "seeming husband"
or "seeming wife" may be used.

§ 3.52. Pleadings

Pleadings of the parties in a suit for divorce or annulment or to
declare a marriage void shall contain allegations of the grounds relied
on substantially in the language of the statute and without a detailed
statement of evidentiary facts. Allegations of grounds for relief,
matters of defense, or facts relied on for temporary relief stated in
short and plain terms are not subject to special exceptions because
of form or sufficiency. All allegations of evidentiary facts shall be
stricken from the pleadings on the motion of any party to the suit
or by the court on its own motion.

Commentary

The objective of section 3.52 is to increase the chances of
reconciliation and to suppress personal innuendo from the public
record by discouraging the use of acrimonious language and hostile
allegations in the pleadings. The drafters of 1969 believed that the
parties might later regret such statements, both in their relations with
each other and with their children.

The section was redrafted in 1973 because of the difficulties that
had been encountered in complying with the 1969 formulation. The
1969 version had been designed to suppress abrasive facts from the
record, except for the purposes of appeal. The objective of the 1973
version is to keep such facts out of the pleadings, except for facts
relied on for temporary relief. The exception with respect to temporary
relief was removed in 1981.

§ 3.521. Citation by Publication

(a) Citation in a suit for divorce or annulment or to declare a
marriage void may be given by publication as in other civil cases,
except that notice shall be published one time only.

(b) The notice shall be sufficient if given in substantially the
following form:

"STATE OF TEXAS

To (name of person to be served with citation), and to all whom it
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may concern (if the name of any person to be served with citation is
unknown), Respondent(s),

"You have been sued. You may employ an attorney. If you or
your attorney do not file a written answer with the clerk who issued
this citation by 10:00 a.m. on the Monday next following the expi-
ration of 20 days after you were served this citation and petition, a
default judgment may be taken against you. The petition of

, Petitioner, was filed in the Court of County,
Texas on the - day of , against , Respon-
dent(s), numbered and entitled 'In the Matter of Marriage
of - and The suit requests (statement
of relief sought).'

"The Court has authority in this suit to enter any judgment or
decree dissolving the marriage and providing for the division of
property which will be binding on you.

"Issued and given under my hand and seal of said Court at
Texas, this the - day of

Clerk of the District Court of
County, Texas

By , Deputy."

(c) The form authorized in this section and the form authorized
by Section 11.09 of this code may be combined in appropriate
situations.

(d) Where no parent-child relationship exists, service by publi-
cation may be completed by posting the citation at the courthouse
door for a period of seven days in the county where the suit is filed.

(e) Where the petitioner or his or her attorney of record shall
make oath that no children presently under 18 years of age were born
or adopted by the parties and that no appreciable amount of property
was accumulated by the parties during the marriage, the court may
dispense with the appointment of an attorney ad litem; but, in every
such case a statement of the evidence, approved and signed by the
judge, shall be filed with the papers of the cause as a part of the
record thereof.

Commentary

In accordance with the policy expressed in 1969 in section 11.05
with respect to citation by publication, a single publication, rather
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than multiple publications, is provided in this section, which was
added in 1975 and amended in 1989. Adherence to the single publi-
cation principle suggests that the drafters of the statute had little
belief in the efficacy of publication as a means of giving notice.2 If
real seriousness of purpose was entertained with respect to giving
actual notice by means of publication, publication would best be
achieved by the use of a medium, such as television, likely to reach
the respondent (1) in the region of his last known residence, (2) where
he resided for a substantial length of time, or (3) where he is known
to have relatives, friends, or acquaintances.

Subsection (b) provides a form to which the notice should be
substantially similar. The language of the citation was conformed to
that prescribed by rule 99 in 1989.2 7

Subsection (c) allows combination of the forms authorized by
this section and by section 11.09 when the suit concerns the parent-
child relationship.

Subsection (d) provides that when no parent-child relationship
"exists" (not merely when aspects of the parent-child relationship are
not in dispute), service by publication may be "completed," that is,
achieved, by posting the citation at the courthouse door. This pro-
vision indicates a lack of any real concern for communicating actual
notice to the respondent.m It is not clear why this section was put
in subchapter C rather than subchapter B.

Departing from the general rule laid down in rule 244 of the
Texas Rules of Civil Procedure, 9 subsection (e) makes appointment
of an attorney ad litem unnecessary in divorce proceedings when
citation is by publication if (1) there are no children of the marriage
then under eighteen years of age, and (2) there is "no appreciable
amount of property" accumulated by the parties during the marriage,
provided that these facts are verified by the petitioner or his or her
attorney. It is also provided that the judge must approve and sign a

226. See Johnson, Citation by Publication - A Sham on Due Process, 36 Tax. B.J. 205
(1973); Johnson, Citation by Publication - Other Substituted Service, 41 TEx. B.J. 69 (1978).

227. Tax. R. Cirv. P. 99.
228. For dicta with respect to citation by a single publication under ILL. REv. STAT. ch. 37,

§ 704-1 (1972), see Stanley v. Illinois, 405 U.S. 645, 657 n.9 (1972), and questions raised in
connection therewith in H. CLARKx, CASES AND PROBLEMS ON Doim.smnc RELATIONS 1037 (3d ed.
1980).

229. TEx. R. Crv. P. 244.
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statement of the evidence offered in the case as required by rule 244.

§ 3.53. Answer

In a suit for divorce or annulment or to declare a marriage void,
the respondent need not answer upon oath, and the petition shall not
be taken as confessed for want of an answer.

Commentary

The provisions of this section date back to the original Texas
Divorce Act of 1841.210 Traditionally, the courts have also allowed an
oral defense even if an answer has not been filed. Although the 1969
version of this section referred to proceedings for annulment, the
reference to suits to declare a marriage void was not added until
1973. A corollary of the second clause was previously found in the
pre-1973 version of section 3.64 to the effect that a decree of divorce
or annulment must be based on "full and satisfactory evidence," as
required by former article 4632.231 The terms of article 4632 had
sometimes been exaggerated in application. 2 As pointed out in the
drafters' commentary to the 1973 amendments, the repeal of the old
section 3.64 was not to be taken as in anywise changing the burden
of proof or allowing the petitioner to take a default judgment without
proof of grounds. The absence of the respondent at the trial does
not relieve the petitioner from proving the material allegations in his
or her petition. 23 3 The language of a citation by publication prescribed
by section 3.521 does not affect this conclusion. If a judgment of
divorce is granted in spite of the absence of the respondent, the
divorce is subject to evidentiary attack on a subsequent motion for
new trial and appeal.2 4 In Austin v. Austin,235 counsel stipulated the

230. Act of Jan. 6, 1841, § 4, 1841 Republic of Texas Laws, 5th Cong., Reg. Sess. 19-22,
2 H. GAmha., LAws OF TExAS 483 (1898).

231. TEx. Rav. Civ. STAT. ANN. art. 4632 (Vernon 1970) (current version at Tax. FAM.
CODE ANN. § 3.64 (Vernon 1975)).

232. See Smith, Family Law, Annual Survey of Texas Law, 21 Sw. L.J. 50, 57-58 (1967).
233. Vallone v. Vallone, 644 S.W.2d 455, 467 (Tex. 1983) (Sondock, J., dissenting on other

grounds); see also Ferguson v. Ferguson, 610 S.W.2d 559, 561 (Tex. Civ. App. - Beaumont
1980, no writ) (Dies, C.J., dissenting) (discussed in McKnight, Family Law: Husband and Wife,
Annual Survey of Texas Law, 36 Sw. L.J. 97, 131-32 (1982)).

234. Considine v. Considine, 726 S.W.2d 253, 254 (Tex. App. -Austin 1987, no writ).
235. 603 S.W.2d 204 (Tex. 1980).
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content of an absent party's testimony. The Texas Supreme Court
concluded that the stipulation was proper, that the stipulated testi-
mony might be introduced into evidence, and that the testimony might
therefore be considered in determining the grounds for divorce. "36

Such testimony is nevertheless subject to being controverted, and its
probative value is a question for the trier of fact.237 A stipulation as
to testimony which a party would give does not constitute an admis-
sion to the truth of that testimony. Nothing was said by the supreme
court, however, that would preclude the granting of a divorce if both
parties were absent and presented their evidence by stipulation. Thus,
in a proper case of hardship it may be possible for a divorce to be
granted without actual appearance by either party.

§ 3.54. Counseling

(a) After a petition for divorce is filed, the court may, in its
discretion, direct the parties to counsel with a person or persons
named by the court, who shall submit a written report to the court
before the hearing on the petition.

(b) In his report, the counselor shall give only his opinion as
to whether there exists a reasonable expectation of reconciliation of
the parties, and if so, whether further counseling would be beneficial.
The sole purpose of the report is to aid the court in determining
whether the suit for divorce should be continued pending further
counseling, and the report shall not be admitted as evidence in the
suit. Copies of the report shall be furnished to the parties.

(c) If the court is of the opinion that there exists a reasonable
expectation of the parties' reconciliation, the court may by written
order continue the proceedings and direct the parties to any person
or persons named by the court for further counseling for a period of
time fixed by the court not to exceed 60 days, subject to any terms,
conditions, and limitations the court deems desirable. The court shall
consider the circumstances of the parties, including the needs of the
parties' family, and the availability of counseling services, in making
its order. At the expiration of the period of time specified by the
court, the counselor to whom the parties were directed shall report

236. Id. at 206-07.
237. Id.
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to the court whether the parties have complied with the court's order.
Thereafter, the court shall proceed as in divorce suits generally.

(d) No person who has counseled parties to a suit for divorce
under this section is competent to testify in any action involving the
parties or their children. The files, records, and other work-products
of the counselor are privileged and confidential for all purposes and
may not be admitted as evidence in any action involving the parties
or their children.

(e) The expenses of counseling may be taxed as costs against
either or both parties.

Commentary

The provision for counseling was an innovation of the 1969 act
and was strongly recommended by the judicial members of the
Council. The availability of counselors and the expense of utilizing
their assistance, however, will always be a factor affecting the courts
in ordering counseling in any particular instance.

The present provisions of this section are much as they were
when enacted in 1969 with amendments added in 1973, including the
privilege provision of subsection (d).23 The confidentiality of the work
product of counselors presumably includes that compiled in connection
with any counseling of the parties prior to counseling directed under
subsection (c).

The sixty-day counseling period of subsection (c) was chosen so
that the counseling would approximate the sixty-day waiting period
between filing of the petition and the earliest date at which the divorce
might be granted under section 3.60. The counseling period, however,
may exceed the sixty days prescribed in section 3.60. The Council's
special committee on marriage counseling guidelines observed in its
1972 report that "sometimes the request for counseling will be abused
as a means of delaying the hearing of the divorce action ....
[G]enerally this will be done by a woman who is receiving substantial
sums as temporary alimony .... [Where this is detected counseling
should not be ordered." 23 9

The special committee's report indicates that reconciliation is not
the sole purpose for which counseling may be ordered. It may be

238. See Op. Tex. Att'y Gen. No. H-478 (1974).
239. Minutes of Marriage Counseling Guidelines Committee, Family Law Section, State Bar

of Texas 2 (May 30, 1970) (unpublished minutes available at Texas Tech Law Review).
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initiated to further "the welfare of the children and settlement of
collateral disputes .... " m The special committee concluded "that
upon the application of both parties counseling should be ordered;
[but that] upon the application of Dust] one of the parties ... it is
desirable to consider [whether to order] counseling." ' 24 The special
committee, however, made these further observations:

(1) [That] no counseling is better than poor counseling; (2) that
members of a profession such as the medical profession, [the]
ministry or [the bar] are not necessarily qualified to do effective
counseling; [and] (3) that often the parties will agree on a counselor
[who] may not be particularly qualified. In such a situation the
agreement must of course have the approval of the court under
[s]ection 3.54. However, as a practical matter, if the parties have
agreed upon a counselor, counseling often will have been conducted
previously by this party and there will frequently be no better
counselor available. In such a situation in the court's discretion
and as a practical matter about the best that can be done is to
appoint this person as counselor. 2

The committee also recommended the selection of a professional
counselor when one is available.23

§ 3.55. Managing Conservatorship and Support of Children

(a) The petition shall state whether or not there are children
under 18 years of age born or adopted of the marriage.

(b) If the parties are parents of a child, as defined by Section
11.01 of this code, and the child is not under the continuing juris-
diction of any other court under Section 11.05 of this code, the suit
for divorce, annulment, or to declare the marriage void, must include
a suit affecting the parent-child relationship under Subtitle A, Title
2, of this code.

(c) If the parties are parents of a child, as defined by Section
11.01 of this code, and the child is under the continuing jurisdiction
of another court under Section 11.05 of this code, either party to the
suit for divorce, annulment, or to declare the marriage void may
move that court for transfer of the suit affecting the parent-child

240. Id.
241. Id.
242. Id. at 2-3.
243. Id.
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relationship to the court having jurisdiction of the suit or [sic] divorce,
annulment, or to declare the marriage void. The court with continuing
jurisdiction shall then transfer the proceeding to the court with
jurisdiction of the suit for divorce, annulment, or to declare the
marriage void. Proceedings for transfer under this section shall be
governed by the procedures governing transfer under Section 11.06
of this code. On transfer of the proceedings to the court with
jurisdiction of the suit for divorce, annulment, or to declare the
marriage void, that court shall consolidate the suit affecting the
parent-child relationship with the suit for divorce, annulment, or to
declare the marriage void.

(d) After transfer of a suit affecting the parent-child relationship
as provided in Subsection (c) of this section, or if the parties are
parents of a child and no other court has jurisdiction of the child,
the court with jurisdiction of the suit for divorce, annulment, or to
declare the marriage void has jurisdiction to make orders, decrees, or
judgments affecting the parent-child relationship in the same manner
that a court with jurisdiction of a suit affecting the parent-child
relationship has under Subtitle A, Title 2, of this code, and is subject
to the same rules, requirements, and standards set forth in Subtitle
A, Title 2, of this code for such suits. On entering its decree or
judgment affecting the parent-child relationship, the court has contin-
uing jurisdiction under Section 11.05 of this code, and the decree or
judgment shall be treated for all purposes as though it were entered
in a suit affecting the parent-child relationship.

Commentary

Subsection (a) codified law existing when the section was enacted
in 1973 and is intended to apprise the court that children of the
marriage are to be brought under its jurisdiction by means of the
joinder of the suit affecting the parent-child relationship (SAPCR)
created by subtitle A of Title 2.2 This joinder is compulsory under
subsections (b), (c), and (d), but it has not been suggested by an
appellate court that failure to join SAPCR results in the court's not
having jurisdiction to grant a divorce.

Subsection (b) requires that in any suit for dissolution of mar-
riage, the children must be dealt with by the court under a separate

244. TEx. FAm. CODE ANN. §§ 1 1.01-.21 (Vernon 1986 & Supp. 1990); see infra commentaries
accompanying §§ 11.01-.21.
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subtitle A suit. Procedurally, there is joinder of the suit for dissolution
of marriage with the SAPCR in the same manner as joinder of claims
of remedies under rule 51 of the Texas Rules of Civil Procedure. 245

This procedure was an innovation in Texas law because the power of
a court to make orders for parental support of children under the
former articles 4639a through 4639c2 was only ancillary to a suit for
divorce. Further, the suit under subtitle A of Title 2 is independent
of the suit for divorce and this independence helps to remove any
issue-confusion between the two suits that might otherwise exist. A
court hearing the case may, in its discretion, order severance of the
divorce from the SAPCR under rule 41,247 permit separate trials of
the two suits under rule 174(b),2" or try the entire case at once. 249

Regardless of the approach taken, the court is required to decide
issues relating to the children of the parties in the manner prescribed
in subtitle A of Title 2. As a result of this procedure, the court will
have continuing jurisdiction over the children under section 11.05 of
the Code and subsection (d) of this section.

Subsection (c) provides a procedure for compulsory consolidation
of an existing SAPCR with a later suit for dissolution of marriage.
If the children of the parties to the suit for dissolution of marriage
have previously been brought before a court under subtitle A of Title
2 and are subject to its continuing jurisdiction under section 11.05,
the court is under a duty to transfer the case to the court which is
entertaining the suit for dissolution of the marriage.110 This is true
even though the child's residence is not in the county where the suit
for dissolution is pending. This represents a departure from the usual
Title 2 rules governing venue of an SAPCR. Venue of the joined
suits affecting children will thus be determined by the venue rules of

245. TEx. R. Crv. P. 51.
246. TEx. Rav. Crv. STAr. ANN. art. 4639a (Vernon 1960) (current versions at Tax. F u.

CODE ANN. §§ 11.05, 11.13, 14.03, 14.05(a), 14.08(a), 14.09 (Vernon 1986 & Supp. 1990)).
247. TEx. R. Crv. P. 41.
248. Tmx. R. Civ. P. 174(b).
249. See Kelley v. Keley, 583 S.W.2d 671, 673 (rex. Civ. App. - Austin 1979, writ dism'd)

(discussed in McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 34
Sw. L.J. 115, 143 (1980)).

250. See In re Allen, 593 S.W.2d 133, 137 (Tex. Civ. App. -Amarillo 1979, no writ)
(discussed in McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 35
Sw. L.J. 93, 121 (1981)); Brown v. Brown, 566 S.W.2d 378, 380 (Tex. Civ. App. - Corpus
Christi 1978, no writ).
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section 3.21 through 3.25. 2 1 Although the subsection is not free of
ambiguity, the phrase "procedures governing transfer" refers to sub-
sections (f) through (0) of section 11.06.

Subsection (d) is intended to insure that the court hearing the
suit for dissolution of marriage will treat the joined SAPCR under
the rules governing an SAPCR and not merely as a component of
the suit for dissolution of marriage.

§ 3.56. [Repealed]

§ 3.57. Transfers and Debts Pending Decree

After a petition for divorce or annulment is filed and until a
final decree is entered, if a spouse transfers real or personal com-
munity property or incurs a debt that would subject community
property to liability, the transfer or debt is void with respect to the
other spouse if the transfer was made or the debt incurred with the
intent to injure the rights of the other spouse. A transfer or debt is
not void if the person dealing with the transferor or debtor spouse
did not have notice of the intent to injure the rights of the other
spouse. In an action to void any transfer or debt the spouse seeking
to void said transfer or debt shall have the burden of proving that
the person dealing with the transferor or debtor spouse had notice of
the intent to injure the rights of the other spouse.

Commentary

This section is a species of a fraudulent transfer statute and is
designed to protect a spouse from the diminution of the community
estate by fraudulent transfers and obligations incurred by the other
spouse regardless of whether the court has ordered restraint of such
acts. This is a 1979 revision of the 1969 enactment, which had as its
object making the provisions of prior article 4634252 harmonious with

251. TEX. FA. CODE ANN. §§ 3.21-.25 (Vernon 1975); see supra commentaries accompanying
§§ 3.21-.25.

252. Tax. REv. Cwl. STAT. ANN. art. 4634 (Vernon 1960) (current version at TEx. FAM.
CODE ANN. § 3.57 (Vernon 1975 & Supp. 1990)).
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the terms of the statutes on lis pendensS3 and attachment of realty,2
the case law on bona fide purchasers, and the Matrimonial Property
Act of 1967.25- The drafters' commentary gave the following expla-
nation of the 1969 version:

By filing notice of lis pendens ... a party to a divorce or
annulment proceeding may protect himself or herself against sales
of property in which that spouse has an interest to persons who
would otherwise be bona fide purchasers pending the final outcome
of the proceeding. In Fannin Bank v. Blystone,2 6 ... the Waco
Court of Civil Appeals concluded that a purchaser from a party
to a divorce action is on notice regardless of filing lis pendens.
Though this conclusion put an intolerable burden on purchasers it
does not purport to be affected one way or the other by Section
3.57. Section 3.57 in its first sentence is merely a restatement in
terms of matrimonial causes of Section[s] 24.01, 24.02, and 24.03
of [the] Business and Commerce Code. 2"
• .. The Supreme Court of Texas held in Herndon v. Reed s8 

...

that only the defrauded spouse could rely upon such a fraud to
set it aside and other creditors of the defrauding spouse were not
thereby allowed to rely on it, contrary to the later insinuation of
Biccochi v. Casey-Swasey Company 9 .... Agreement between
the spouses or an order of the court may, of course, allow
disposition of property by one spouse in which the other spouse
has an interest or may allow one spouse to contract a debt in
circumstances when it might affect a community property interest
of the other spouse. Each spouse must of course be allowed to
contract for necessaries but the burden would be on the contracting
spouse to demonstrate what was contracted for was a necessary. n6
Filing a notice of lis pendens with respect to a particular interest

in land may be utilized as a protection against potential purchasers. 2
7
6

The litigant cannot rely on the precedent of Fannin Bank v. Blystone

253. TEx. PRop. Co)E ANN. § 13.004 (Vernon 1984).
254. Tax. Crv. PRsc. & Rm.. CODE ANN. § 61.043 (Vernon 1986).
255. Matrimonial Property Act, ch. 309, § I, 1967 Tex. Gen. Laws 735, repealed by Texas

Family Code, ch. 888, § 1, 1969 Tex. Gen. Laws 2707.
256. 417 S.W.2d 502 (Tex. Civ. App. - Waco 1967, writ ref'd n.r.e.) (per curiam).
257. TEx. Bus. & Cou. CODE Am. §§ 24.01-.03 (Vernon 1968) (current version at TaX.

Bus. & COM. CODE Am. §§ 24.005-.013 (Vernon 1987)).
258. 82 Tex. 647, 18 S.W. 665 (1891).
259. 91 Tex. 259, 42 S.W. 963 (1897).
260. Family Code Drafters' Commentary, supra note 166, at 24-25.
261. First S. Properties, Inc. v. Gregory, 538 S.W.2d 454 (Tex. Civ. App. - Houston [lst

Dist.l 1976, no writ).
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for protection.2 2 The addition of the last sentence in 1979 indicates
the legislative concern for purchasers in this situation and thus em-
phasizes the need for reliance on lis pendens filing in the case of
realty and restraint under section 3.58 in the case of personalty.

When the Uniform Fraudulent Transfer Act was enacted in
1987263 "creditor" was defined to include a spouse for the purpose
of that enactment2 4 so that the interpretation of prior fraudulent
transfer statutes in favor of spouses would be maintained.

§ 3.58. Temporary Orders Before Judgment or During the Pendency
of Appeal

(a) After a petition for divorce or annulment or to declare a
marriage void is filed, the court, on the motion of any party, or on
the court's own motion, may grant a temporary restraining order ex
parte and, in addition, after notice and hearing may issue a temporary
injunction for the preservation of the property and the protection of
the parties as deemed necessary and equitable, including but not
limited to an order prohibiting one or both parties from:

(1) intentionally communicating with the other by tele-
phone or in writing in vulgar, profane, obscene, or indecent language,
or in a coarse or offensive manner, with intent to annoy or alarm
the other;

(2) threatening the other, by telephone or in writing, to
take unlawful action against any person, intending by this action to
annoy or alarm the other;

(3) placing one or more telephone calls anonymously, at
an unreasonable hour, in an offensive and repetitious manner, or
without a legitimate purpose of communication with the intent to
annoy or alarm the other;

(4) intentionally, knowingly, or recklessly causing bodily
injury to the other, or to a child of either;

(5) threatening the other or a child of either with imminent
bodily injury;

262. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 31 Sw.
L.J. 105, 109-10 (1977).

263. TEx. Bus. & COM: CODE ANN. §§ 24.001-.003 (Vernon 1987).
264. Id. § 24.002(4).
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(6) intentionally, knowingly, or recklessly destroying, re-
moving, concealing, encumbering, transferring, or otherwise harming
or reducing the value of the property of the parties, or either of
them, with intent to obstruct the authority of the court to order a
division of the estate of the parties in a manner that the court deems
just and right, having due regard for the rights of each party and
any children of the marriage;

(7) intentionally falsifying any writing or record relating to
the property of either of them;

(8) intentionally misrepresenting or refusing to disclose to
the other or to the court, on proper request, the existence, amount,
or location of any property of the parties, or either of them;

(9) intentionally or knowingly damaging or destroying the
tangible property of the parties, or either of them; or

(10) intentionally or knowingly tampering with the tangible
property of the parties, or either of them, and causing pecuniary loss
or substantial inconvenience to the other.

(b) A temporary restraining order under this subchapter may
not:

(1) include a provision the subject of which is any require-
ment, appointment, award, or other order that is listed in Subsection
(c) of this section; or

(2) include a provision that:
(A) excludes a spouse from occupancy of the residence

where that spouse is living except as provided by Section 3.581 of
this code;

(B) prohibits a party from the spending of funds for
reasonable and necessary living expenses; or

(C) prohibits a party from engaging in acts reasonable
and necessary to the conduct of that party's usual business and
occupation.

(c) After a petition for divorce or annulment or to declare a
marriage void is filed, the court, on the motion of any party or on
the court's own motion, may make any appropriate order, including
the granting of a temporary injunction, after notice and hearing, for
the preservation of the property and protection of the parties as
deemed necessary and equitable, including but not limited to an order
directed to one or both parties:

(1) requiring a sworn inventory and appraisement of all
property, both real and personal, owned or claimed by the parties,
and a list of all debts and liabilities owed the parties (the form,
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manner, and substance of the inventory and appraisal and list of
debts and liabilities to be specified by the court);

(2) requiring the support of either of the spouses;
(3) requiring the production of books, paper, documents,

and tangible things by any party;
(4) ordering payment of reasonable attorney's fees and

expenses;
(5) appointing a receiver for the preservation and protec-

tion of the property of the parties;
(6) awarding one spouse exclusive occupancy of the resi-

dence during the pendency of the case;
(7) prohibiting the parties, or either of them, from the

spending of funds beyond what the court determines to be for
reasonable and necessary living expenses; or

(8) awarding one spouse exclusive control of a party's usual
business or occupation.

(d) Except as provided by Section 3.581 of this code, a tem-
porary restraining order or a temporary injunction issued under this
section may be granted without the necessity of an affidavit or a
verified pleading stating specific facts showing that immediate and
irreparable injury, loss, or damage will result before notice can be
served and a hearing can be held. The court may dispense with the
issuance of a bond in connection with temporary orders for the
protection of the parties and their property. Except as provided in
Section 3.581 of this code, a temporary restraining order or temporary
injunction granted under this section need not:

(1) define the injury or state why it is irreparable;
(2) state why the order was granted without notice; or
(3) include an order setting the cause for trial on the merits

with respect to the ultimate relief sought.
(e) In a suit for divorce, annulment, or to declare a marriage

void, the court may dispense with the necessity of a bond as between
the spouses when issuing temporary orders.

(f) The violation of any temporary restraining order, temporary
injunction, or other temporary order issued under the section is
punishable as contempt.

(g) An order issued under this section, except an order appoint-
ing a receiver, is not subject to interlocutory appeal.

(h) Within 30 days after the date that an appeal is perfected,
on the motion of any party or on the court's own motion, after
notice and hearing, the court may make any order necessary for the
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preservation of the property and for the protection of the parties
during the pendency of the appeal as the court may deem necessary
and equitable. In addition to other matters, an order may:

(1) require the support of either of the spouses;
(2) require the payment of reasonable attorney's fees and

expenses;
(3) appoint a receiver for the preservation and protection

of the property of the parties; or
(4) award one spouse exclusive occupancy of the parties'

residence pending the appeal.
(i) The court retains jurisdiction to enforce orders entered under

Subsection (h) of this section unless the appellate court, on a proper
showing, supersedes the court's orders.

Commentary
The brief but broad provisions on inventory and appraisement

and temporary orders in general were consolidated and much embel-
lished by the enactment of this section in 1981,26 but certain obscu-
rities were generated in the process2" so that it was necessary in
1983267 to add a new subsection (b), to redesignate the 1981 version
of subsection (b) as subsection (c), and to rewrite some of the latter.
The 1983 amendments also renumbered and amended subsections (c),
(d), and (e) as (d), (e), and (f). In 198526 it was necessary to add a
brief clarification to the initial provisions of subsection (c) and to
add subsections (g), (h), and (i). Subsection (d) and (f) were clarified
in 1987.m9 In 1989270 references to exceptions provided in section 3.581
were added to subsections (b) and (d).

The specific provision of subsection (c)(4), with respect to orders
for attorney's fees and expenses pending a final hearing, make it
unnecessary to rely on the implications of section 3.59 for that
purpose.27'

265. Act of June 16, 1981, ch. 711, § 2, 1981 Tex. Gen. Laws 2654.
266. See McKnight, Texas Family Code Symposium - Title 1. Husband and Wife, 13 TEX.

TEcH L. REv. 611, 702-07 (1982).
267. Act of June 17, 1983, ch. 424, § 1, 1983 Tex. Gen. Laws 2346.
268. Act of May 17, 1985, ch. 115, § 1-2, 1985 Tex. Gen. Laws 481, 481-83.
269. Act of Aug. 4, 1987, ch. 73, § 1, 1987 Tex. Gen. Laws 225.
270. Identical provisions enacted by Act of June 14, 1989, ch. 614, § 19, 1989 Tex. Gen.

Laws 2014 and Act of June 14, 1989, ch. 739, § 29, 1989 Tex. Gen. Laws 3304.
271. See Roberts v. Roberts, 144 Tex. 603, 605-08, 192 S.W.2d 774, 776-78 (1946); Prewitt

v. Prewitt, 459 S.W.2d 720, 722 (Tex. Civ. App. - Tyler 1970, no writ); see McKnight, Texas
Family Code Symposium - Title 1. Husband and Wife, 13 Tax. TECH L. REv. 611, 708 (1982).
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Subsection (c)(5) was meant to put to rest any doubts raised by
North Side Bank v. Wachendorfe 7 2 with respect to a receivership in
a suit for the dissolution or avoidance of marriage. Because of the
decision in Mussina v. Morton,27 3 however, it was necessary to amend
a related statute in 1985.274 Such a receivership is governed by the
provisions of the Civil Practices and Remedies Code27 and the party
seeking appointment of a receiver must show that the appointment is
necessary. 276 It has been concluded that because a receivership is for
the protection of the spouses' property, a receivership instigated by
an intervenor can be terminated on joint motion of the spouses. 277

Pursuant to the spouses' agreement, the court may appoint a receiver
for the division of property,278 but division of property, sale of the
spouses' property, or filing their tax return is ordinarily not a proper
function of a receiver. 279 A receivership may, however, provide a
divorce court a means of maintaining control over the spouses'
property for a reasonable time after a decree of divorce is entered. 2

80

The provision with respect to attorney's fees (now in subsection
(c)(4)) was modified significantly in 1983 along the lines suggested by

272. 585 S.W.2d 789 (rex. Civ. App. - Houston [1st Dist.] 1979, no writ). There the court
held that Tax. REv. COv. STAT. ANN. art. 2318 (Vernon 1971) (current version at TEx. Crv.
P.Ac. & REm. CODE § 64.002 (Vernon 1987)), limits the power to appoint a receiver of marital
property when sought by a spouse in a dispute with a third party. 585 S.W.2d at 792.

273. 657 S.W.2d 871 (rex. App. - Houston [1st Dist.] 1983, no writ). The court rejected
the contention that, because § 3.58 was amended in 1981 while article 2318 remained in effect,
the legislature intended to create a specific exception to that article. The court reasoned that
the language of the statute indicated that an order directed to one or both "parties" was limited
to "spouses." Id. at 874.

274. TEx. REv. Crv. STAT. ANN. § 2318 (vernon 1971), as amended by ch. 60, § 1, 1985
Tex. Gen. Laws 454 (current version at TEx. Crv. PRuc. & RM. CODE. ANN. § 64.002 (Vernon
1986)).

275. T x. Crv. Piuc. & REm. CODE Am. §§ 64.001-.092 (vernon 1986); see Harmon v.
Schoeipple, 730 S.W.2d 376, 379 (Tex. App. - Houston [14th Dist.) 1987, no writ).

276. Readhimer v. Readhimer, 728 S.W.2d 872, 874 (Tex. App. - Houston [Ist Dist.]
1987, no writ).

277. Mallou v. Payne & Vendig, 750 S.W.2d 251, 255 (Tex. App. - Dallas 1988, writ
denied).

278. Young v. Young, 765 S.W.2d 440, 444 (Tex. App. - Dallas 1988, no writ).
279. Whitehill v. Whitehill, 628 S.W.2d 148, 150-51 (Tex. App. - Houston [14th Dist.]

1982, no writ).
280. Citizens State Bank v. Caney Invs., 733 S.W.2d 581, 584-85 (Tex. App. - Houston

[1st Dist.] 1987), rev'd on other grounds, 746 S.W.2d 477 (Tex. 1988); Texas Am. Bank/W.
Side v. Haven, 728 S.W.2d 102, 104-05 (Tex. App. - Fort Worth 1987, writ dism'd); see
McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 42 Sw. L.J. 1, 38-
39 (1988).
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the author in 1982.21 In response to the Texas Supreme Court's
decision in Ex parte Boniface,222 subsection (h) was added in 1985 to
give the trial court power to enter and enforce certain protective
orders within thirty days of the perfection of an appeal and in response
to Walker v. Townslee,213 an order for attorney's fees was included
within that power.

Although section 3.58(b)(2)(A), as enacted in 1983, forbade ex-
clusion of a spouse from occupancy of the family residence by a
temporary restraining order in a divorce proceeding, such orders were
available under section 71.15 prior to a filing for divorce. It was,
therefore, not uncommon for a prospective divorce petitioner to utilize
the latter section for this purpose in order to circumvent the prohi-
bition of section 3.58(b)(2)(A). After the 1989 amendments to section
71.15, this process (cross-referenced in section 3.58(b)(2)(A)) remains
available but its potentials for abuse have been reduced by the
requirements of affidavit, testimony, and judicial findings under
sections 71.15(g) and (h).

Subsection (d)(3) was added in 1987 to preclude a rush to
judgment under rule 6832 in family law cases.

Subsection (g), enacted in 1985, makes it clear that all temporary
orders entered under this section, except for the extraordinary relief
granted in the appointment of a receiver, are not subject to interloc-
utory appeal.2 5

§ 3.581. Protective Orders

(a) On the motion of any party to a suit for divorce or annul-
ment or to declare a marriage void, the court may issue a protective
order as provided by Sections 71.10(a), 71.10(b), 71.10(c)(1) and (3),
71.11(b) and (c), 71.111, 71.14, and 71.16 of this code.

281. McKnight, Texas Family Code Symposium - Title 1. Husband and Wife, 13 Tax.
TECH L. Rav. 611, 705-06 (1982).

282. 650 S.W.2d 776 (rex. 1983).
283. 677 S.W.2d 502 (Tex. 1984).
284. TsX. R. Crv. P. 683.
285. See Quemer v. Querner, 668 S.W.2d 801 (Tex. App. - San Antonio 1984, writ ref'd

n.r.e.) (noninjunctive temporary orders entered under subsections (a) and (c) are not subject to
interlocutory appeal); Harmon v. Schoelpple, 730 S.W.2d 376 (Tex. App. - Houston [14th
Dist.] 1987, no writ) (third party's appeal of appointment of receiver).
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(b) An order may be made under this section only after notice
to the party alleged to have committed family violence and a hearing.

(c) An order made under this section is valid for one year or
the earliest of:

(1) the end of a period of less than one year specified in
the order by the court;

(2) the date the order is vacated by the court; or
(3) the date the suit is dismissed.

(d) A spouse who has applied for a protective order under this
section is entitled to a temporary ex parte order directed against the
other spouse for the relief provided by and under the conditions
established in Section 71.15 of this code.

(e) The date of expiration of an order made under this section
must appear on the order.

(f) An order made under this section must be a separate doc-
ument entitled "PROTECTIVE ORDER."

Commentary

This section, enacted in 1983, 8 amended in 1987, and clarified
in 1989,2

8
7 sets out the procedure for issuing and continuing a pro-

tective order relating to family violence. It is meant to be read along
with the section 71.15, 2 s defining the contents of such an order, and
Penal Code section 25.08,2 9 rendering violation of the order a criminal
offense. The form of the order in compliance with subsection (f) is
mandatory and is therefore essential to its effectiveness.

§ 3.582. Copies of Orders

(a) A protective order made under Section 3.581 of this code
shall be delivered to the person to whom the order applies in open
court at the close of the hearing or served in the same manner as a
writ of injunction. The order shall require that if the order is served
in the same manner as a writ of injunction, the person to whom the
order applies shall pay the cost of the service.

286. Act of June 19, 1983, ch. 631, § 1, 1983 Tex. Gen. Laws 4046.
287. Act of June 14, 1989, ch. 614, § 20, 1989 Tex. Gen. Laws 2014, 2021-22; Act of June

14, 1989, ch. 739, § 30, 1989 Tex. Gen. Laws 3304, 3314.
288. TEx. F~us. CODE ANN. § 71.15 (Vernon Supp. 1990); see infra commentary accompa-

nying § 71.15.
289. TEx. PENAL CODE ANN. § 25.08 (Vernon 1989).
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(b) The clerk of the court issuing an original or modified
protective order under Section 3.581 of this code shall send a copy
of the order to the chief of police of the city where the member of
the family or household protected by the order resides, if the person
resides in a city, or to the sheriff of the county where the person
resides, if the person does not reside in a city.

(c) If a protective order under Section 3.581 of this code pro-
hibits a person from going to or near a child care facility or school,
the party requesting the order shall send a copy of the order to the
child care facility or school.

(d) The clerk of a court vacating or dismissing an original or
modified protective order under Section 3.581 of this code shall notify
the chief of police or sheriff who received a copy of the original or
modified order that the order is vacated.

Commentary

This section was added in 1987 and expanded in 1989 to specify
how protective orders under section 3.581 are to be delivered to the
person restrained and to require that a copy of the order be sent to
the appropriate chief of police, sheriff, child care facility, or school.

§ 3.583. Duties of Law Enforcement Agencies

In order to ensure that officers responding to calls are aware of
the existence and terms of protective orders issued under Section 3.581
of this code, each municipal police department and sheriff shall
establish procedures within the department or office to provide ade-
quate information or access to information for law enforcement
officers of the names of persons protected by orders issued under
Section 3.581 of this code and of persons to whom protective orders
are directed.

Commentary

This section was added in 1987 to facilitate compliance with
protective orders under section 3.581 by local law enforcement offi-
cers.

§ 3.59. Temporary Support

After a petition for divorce or annulment is filed, the judge,
after due notice may order payments for the support of the wife, or
for the support of the husband until a final decree is entered.
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Commentary

This section has its roots in the provision for temporary alimony
for the wife in section 8 of the Act of 1841.29 The temporary support
order has been the usual means of protecting the welfare of a
financially dependent spouse between the time that a petition is filed
and the time a divorce is granted.2 91 Because the legislature has not
made a similar provision for postdivorce support for a former spouse,
the courts have reasoned that such support is unavailable in Texas
- expressio unius est exclusio alterius.29

In 1969, Texas chivalry allowed itself to be bent sufficiently
toward constitutionalism to require the wife to support her husband
"if he is unable to support himself," while requiring the husband to
support his wife regardless of her means. In 1979, an equal standard
of mutual support was finally achieved in this section and in section
4.02.

Section 3.59 has no application in connection with suits to declare
a marriage void.

§ 3.60. Waiting Period

A divorce shall not be granted until at least 60 days have elapsed
since the day the suit was filed. However, a decree entered in violation
of this section is not subject to collateral attack.

Commentary

This provision restates the law as it existed in 1969. Whereas
some jurisdictions have achieved the same result of the Texas waiting
period by way of a decree nisi followed by a decree absolute, Texas
simply requires a waiting period after the filing of the petition 29 in

290. 1841 Tex. Gen. Laws 19, § 8 at 21, 2 H. GAmmEL, LAws oF TEXAS 483, 485 (1898).
291. See Russell v. Russell, 79 S.W.2d 639 (rex. Civ. App. - Fort Worth 1934, no writ).
292. Eichelberger v. Eichelberger, 582 S.W.2d 395, 402-03 (Tex. 1979); Cunningham v.

Cunningham, 120 Tex. 491, 495-97, 40 S.W.2d 46, 47-48 (1931); BLAcK's LAW DIcTioMNuY 521
(5th ed. 1979) ("Mention of one thing implies exclusion of another.").

293. See Whiteman v. Whiteman, 682 S.W.2d 357, 358 (rex. App. - Dallas 1984, no writ).
If the petition is filed before the required county residence of 90 days and is amended to cure
that defect, the 60 days period runs from the date of amendment.
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the hope that reconciliation may be achieved during that time. The
running of the period has been treated as jurisdictional. 294

Within thirty days of the signing of the judgment, a court may
change the judgment.295 The Texas Supreme Court has concluded,
however, that an oral award of divorce may be final nonetheless and
not subject to attack by the surviving spouse if one spouse dies before
entry of the judgment.2" Under section 3.66, unless the parties remarry
each other, they are precluded from remarrying during the thirty-day
period after the decree.

§ 3.61. Jury

In a suit for divorce or annulment or to declare a marriage void,
either party, except as provided in Section 2.41 of this code, may
demand a jury trial.

Commentary

This section was amplified by amendment in 1975 to clarify its
references.

§ 3.62. Testimony of Husband or Wife

In all such suits and proceedings the husband and wife shall be
competent witnesses for an against each other, but neither party shall
be compelled to testify as to any matter that will incriminate himself
or herself; and where the husband or wife testifies, the court or jury
trying the case shall determine the credibility of such witness and the
weight to be given such testimony.

294. Givens v. Givens, 304 S.W.2d 577, 580 (Tex. Civ. App. - Dallas 1957, no writ); Snow
v. Snow, 223 S.W. 240, 241 (Tex. Civ. App. - San Antonio 1920, no writ). But see Graham
v. Seale, 221 S.W.2d 353, 355 (Tex. Civ. App. - San Antonio 1949, no writ) (dictum); Eldridge
v. Eldridge, 259 S.W. 209, 213 (Tex. Civ. App. - San Antonio 1924, no writ).

295. T.x. R. Cirv. P. 329b(d); Miller v. Miller, 671 S.W.2d 135, 137 (Tex. App. - Houston
[ist Dist.] 1984, no writ); Rector v. Rector, 454 S.W.2d 229, 230 (Tex. Civ. App. - Tyler
1970, no writ).

296. Dunn v. Dunn, 439 S.W.2d 830, 832-33 (Tex. 1969); see McKnight, Family Law:
Husband and Wife, Annual Survey of Texas Law, 43 Sw. L.J. 1, 3-4 (1989), and authorities
there cited.
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Commentary

This reproduces verbatim the first two clauses of article 4633 as
they stood in 1969.29

§ 3.63. Division of Property

(a) In a decree of divorce or annulment the court shall order a
division of the estate of the parties in a manner that the court deems
just and right, having due regard for the rights of each party and
any children of the marriage.

(b) In a decree of divorce or annulment the court shall also
order a division of the following real and personal property, wherever
situated, in a manner that the court deems just and right, having due
regard for the rights of each party and any children of the marriage:

(1) property that was acquired by either spouse while dom-
iciled elsewhere and that would have been community property if the
spouse who acquired the property had been domiciled in this state at
the time of the acquisition; or

(2) property that was acquired by either spouse in exchange
for real or personal property, and that would have been community
property if the spouse who acquired the property so exchanged had
been domiciled in this state at the time of its acquisition.

Commentary

Enacted in 1841, the prototype of subsection (a) of this equitablq
division statute was adapted from the Alabama Act of 1820. In 1969,
the language of article 4638 was changed slightly, and a second
sentence, dealing with the divestiture of title to real property, was
omitted from what is now subsection (a). In 1981, this section was
expanded by the addition of subsection (b) and supplemented by the
enactment of section 3.631.

Considerations Preliminary to Divorce

The related issues of divorce and division of property are not
severable, 298 but if community property is overlooked in the divorce

297. TEx. Rav. Crv. STAT. ANN. art. 4633 (Vernon 1960) (current version at Tax. FAM.
CODE ANN. § 3.62 (Vernon 1975)).

298. In re Johnson, 595 S.W.2d 900, 902 (Tex. Civ. App. - Amarillo 1980, writ dism'd).
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proceeding, the former spouses will hold the property as tenants in
common on divorce, 2"9 subject to a subsequent suit for division under
subchapter F of chapter 3.300 Though separate property of either
spouse0 ' and certain interests controlled by federal law3

0
2 are not

subject to division on divorce, the extent of that property and those
interests may be taken into consideration by the court in making a
division.303 If the parties enter into a written settlement agreement
concerning the division of property and liabilities, the agreement is
binding on the court under section 3.631 "unless it finds that the
agreement is not just and right." Even if made a part of the judgment,
however, provisions of the agreement with respect to future payments
of support are not subject to enforcement by contempt except as
provided in sections 3.74 and 3.76(b), and terms of the agreed
judgment are subject to interpretation under the law of contracts
rather than the law of judgments." 4

Property Not Subject to Division

An initial problem of interpreting section 3.63 turns on the
constitutional definition of separate property and the intention of the
legislature in enacting the section in 1969. The constitutional problem
concerns the court's power to convert community property into sep-
arate property of the divorcing spouses in light of the constitutional
definitions of separate and community property. 305 The statutory
power to divide community property, however, antedates the provi-

299. Busby v. Busby, 457 S.W.2d 551, 554 (rex. 1970).
300. See Tax. FAM. CODE ANN. § 3.90 (Vernon Supp. 1990); see also infra commentary

accompanying § 3.90.
301. Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 140 (Tex. 1977) (realty); Cameron v.

Cameron, 641 S.W.2d 210, 213-19 (Tex. 1982) (personalty). The definition of separate property
is found in Tax. CoNsT. art. XVI, § 15 and Tax. FAm. CODE ANw. § 5.02 (Vernon Supp.
1990); see infra commentary accompanying § 5.02. By premarital or marital partition, community
property may be partitioned to create separate property. Tax. Fmxs. CODE ANN. §§ 5.41-.56
(Vernon Supp. 1990); see infra commentaries accompanying §§ 5.41-.56.

302. See Mansell v. Mansell, - U.S. - , 109 S. Ct. 2023, 104 L. Ed. 2d 675 (1989).
303. Rothwell v. Rothwell, 775 S.W.2d 888, 891-92 (Tex. App. - El Paso 1989, no writ);

Mattern v. Mattern, 624 S.W.2d 400, 400 (Tex. App. - Fort Worth 1981, no writ) (military
retirement benefits). But see Eichelberger v. Eichelberger, 582 S.W.2d 395, 401 (rex. 1979).
The court in Eichelberger may have misinterpreted H-isquierdo v. Hisquierdo, 439 U.S. 572
(1979), in which the United States Supreme Court was dealing with federal railroad retirement
benefits under California's equal division statute.

304. McGoodwin v. McGoodwin, 671 S.W.2d 880, 882 (Tex. 1984).
305. Tax. Cowsr. art. XVI, § 15.
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sions of the Texas Constitution of 1845, from which the present
constitutional provisions are derived. The proper interpretation of
section 3.63 has long given rise to dispute.

As enacted in 1925, this section provided that the divorce court
may "order a division of the estate of the parties ... as ... shall
seem just and right" but that it should not "divest ... title to real
estate." 1' 6 In 1960, it was finally settled that the proviso with regard
to divestiture of title to land referred only to separate property and
not to community property. 307 In formulating section 3.63, the drafters
omitted the proviso with respect to divestiture of title to land, but
the drafters' commentary on the section stated that the section was
a codification of then-existing law. The misrepresentation was rec-
ognized soon after the Family Code was passed, but no effective
action was taken toward clarification.

Immediately after the proviso was repealed in 1969, most inter-
mediate appellate courts that considered the meaning of the section
concluded that title to separate realty, as well as separate personalty,
might be divested in favor of the other spouse in case of need.? 8

Other courts adhered to the earlier law.309 In Eggemeyer v. Egge-
meyer,310 however, the divestiture of separate realty was forbidden,"'
and the same conclusion was reached with respect to separate per-
sonalty in Cameron v. Cameron.312 Although constitutional arguments
were given in support of the conclusion reached in Eggemeyer, the
decision rested primarily on the legislative history and internal con-
struction of the Family Code. 313 The court accepted the proposition
that the legislature did not intend to change the prevailing law when
this section was enacted in 1969.314 The court also pointed out that
the provisions of section 14.05(a) of the Family Code complement

306. TEx. REv. Civ. STAT. ANN. art. 4638 (Vernon 1960) (current version at TEx. F4 m.
CODE ANN. § 3.63 (Vernon Supp. 1990)).

307. Halley v. Halley, 150 Tex. 372, 376, 331 S.W.2d 299, 303 (1960).
308. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 31 Sw.

L.J. 105, 119 (1977).
309. Bryant v. Bryant, 478 S.W.2d 602, 605 (Tex. Civ. App. - Waco 1972, no writ);

DePuy v. DePuy, 483 S.W.2d 883, 888 (rex. Civ. App. - Corpus Christi 1972, no writ) (Nye,
C.J., concurring).

310. 554 S.W.2d 137 (rex. 1977).
311. Id. at 141.
312. 641 S.W.2d 210, 213-19 (rex. 1982).
313. See 554 S.W.2d at 137.
314. Id. at 139.
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those of section 3.63 in providing that a spouse's separate property
may be administered, but not divided, to discharge the duty of child
support.3 5 Finally, the majority of the court relied on the statutory
language that empowers a divorce court to divide "the estate of the
parties." 316 Silently putting Hedtke v. Hedtket 7 aside, the court con-
cluded that the word "estate" in the singular can only denote the
community estate. 18

The conclusion reached in Eggemeyer raised the further question
of the propriety of putting a lien on separate realty for the discharge
of an obligation imposed by a divorce court. Imposing a lien on
separate homestead property is precluded by the constitutional bases
for fixing a lien on a homestead generally,1 9 but as to nonhomestead
separate property, it has been generally concluded that the foreclosure
of a lien to comply with a court order is substantially voluntary on
the part of the owner in that the owner chooses the alternative of
allowing foreclosure rather than complying with the court order.32° In
Jensen v. Jensen,3 21 the Texas Supreme Court held that a money
judgment should be awarded to satisfy a right of reimbursement
rather than fixing a lien on separate personaty,3 2 presumably because
such a "lien" is meaningless in that context.

Although, for a time, divorce courts were precluded from treating
military retirement benefits as community property for purposes of
property division,123 other interests precluded by federal law from
being assigned are not susceptible of division. Veteran's Administra-
tion disability benefits24 are the most commonly encountered type of

315. See id.; see also Exparte Scott, 133 Tex. 1, 14, 123 S.W.2d 306, 313 (1939) (holding
that the divorce court could not "compel either party to the divorce action to divest himself
or herself of the title to realty").

316. 554 S.W.2d at 139.
317. 112 Tex. 404, 408, 248 S.W. 21, 22 (1923).
318. 554 S.W.2d at 139.
319. Tax. CoNsT. art. XVI, § 50; Eggemeyer v. Eggemeyer, 623 S.W.2d 462, 466 (Tex.

App. - Waco 1981, writ dism'd).
320. Day v. Day, 610 S.W.2d 195, 199 (rex. Civ. App. - Tyler 1979, writ ref'd n.r.e.);

Buchan v. Buchan, 592 S.W.2d 367, 371 (rex. Civ. App. - Tyler 1979, writ dism'd); cf. Duke
v. Duke, 605 S.W.2d 408, 412 (rex. Civ. App. - El Paso 1980, writ dism'd) (holding that "a
party may not be divested of his personal property in a property division decree under § 3.63").

321. 665 S.W.2d 107 (rex. 1984).
322. Id. at 110.
323. See McKnight, Family Law: Husband and Wife. Annual Survey of Texas Law, 38 Sw.

L.J. 131, 140-41, 162-66 (1984).
324. See Ex parte Burson, 615 S.W.2d 192, 194-96 (rex. 1981). Because a National Service
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property in this category. Although an in personam order has been
used to deal with a federal agricultural allotment, 32

S it is difficult to
see why an indirect means of divestiture is more permissible than a
direct division of the property.

In valuing assets acquired during marriage, the personal qualities
of a spouse must not be considered in valuing that spouse's profes-
sional practice. 26 Personal skills, such as an educational degree or
professional "good will" acquired during marriage, are not denoted
as property interests. 327 Although virtually nothing has been said
judicially about intellectual property, 32s tangible or intangible interests
acquired by mental activity seem divisible.3 29

Although a business entity may be controlled by a spouse or
even wholly owned by a spouse as community property, the assets of
the business entity are not divisible on divorce30 unless the business
entity has been used to perpetrate a fraud or has no real identity
independent of the person of the operating spouse. 31 Similarly, un-

Life Insurance policy is a Veterans Administration entitlement, the cash value of such a policy
has also been excluded from division. Kamel v. Kamel, 721 S.W.2d 450, 452-53 (Tex. App. -
Tyler 1986, no writ); see also Veterans Administration v. Kee, 706 S.W.2d 101, 103 (Tex. 1986)
(holding that disability benefits received by a veteran in return for his having waived all his
retirement benefits are not subject to garnishment for the payment of child support and
alimony); Ex parte Johnson, 591 S.W.2d 453, 456 (Tex. 1979) (holding that the clear intent of
Congress was for veterans' benefits to be solely for the use of the disabled veteran).

325. Miguez v. Miguez, 453 S.W.2d 514, 520 (rex. Civ. App. - Beaumont 1970, no writ);
see also Brock v. Brock, 586 S.W.2d 927, 930 (Tex. Civ. App. - El Paso 1979, no writ)
(foreign realty); Kaherl v. Kaherl, 357 S.W.2d 622 (rex. Civ. App. - Dallas 1962, no writ)
(foreign realty).

326. See Nail v. Nail, 486 S.W.2d 761, 764 (rex. 1972). Cf. Geesbreght v. Geesbreght, 570
S.W.2d 427, 435-36 (Tex. Civ. App. - Fort Worth 1978, writ dism'd) (valuation of a community
corporate interest to which the spouse's personal services might have been performed by any
other competent professional).

327. See Frausto v. Frausto, 611 S.W.2d 656, 659 (rex. Civ. App. - San Antonio 1980,
writ dism'd) (noting that husband's professional education was not a property right).

328. Intellectual property is a product of the mind. It generally consist of copyrights,
trademarks, patents, and, in turn, includes novels, plays, musical scores, paintings, sculptures,
and inventions. See S. Esus, INELLEcruAc PROPERTY LAW DicTONARY 192 (1985).

329. See Davis, A Consideration of the Separate and Community Property Aspects of
Inventions and Patents, in EssAYs IN TmE LAW OF PROPERTY PRESENTED TO CLYDE EIERY 1
(1975).

330. See McKnight v. McKnight, 543 S.W.2d 863, 867-68 (Tex. 1976) (partnership property);
Duke v. Duke, 605 S.W.2d 408, 411-12 (Tex. Civ. App. - El Paso 1980, writ dism'd) (corporate
property); Humphrey v. Humphrey, 593 S.W.2d 824, 825-26 (Tex. Civ. App. -Houston [14th
Dist.] 1980, writ dism'd) (corporate property); Goetz v. Goetz, 567 S.W.2d 892, 895-96 (Tex.
Civ. App. - Dallas 1978, no writ) (corporate property).

331. In such instances, separate business interests are accorded the same treatment. See
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distributed income from a discretionary trust for the benefit of a
spouse belongs to the trustee and is not divisible.33 2 Although a spouse
may be a beneficiary of a trust and therefore has what is called an
equitable estate in it for the purpose of enforcing his or her beneficial
interest, the beneficiary is not the owner of trust income until it is
distributed. 3 3 Remotely conjectured future assets, as well as possibil-
ities of misfortune, have also been treated as beyond consideration
by the divorce court.3 34

Prior to the enactment of subsection 3.63(b) in 1981, it had been
suggested in Muns v. Muns335 that a distinction may be drawn between
separate property of Texas origin and that brought to Texas from
another state. This argument was developed and refined by Professor
Sampson,3 3 6 and it was largely the result of his efforts that subsection
(b) was enacted. 337 The Texas Supreme Court, in Cameron v. Ca-
meron,33 observed that real or personal separate property "acquired
by gift, devise, or descent" during marriage is constitutionally ex-
cluded from division on divorce.3 39 The court, however, allowed
division of earnings while the spouses were domiciled elsewhere. This
conclusion was reached independent of the statute's authorization,
and thus the court sustained the constitutionality of section 3.63(b). 0

It is plain, however, that the terms of subsection (b) are equally

Zisblatt v. Zisblatt, 693 S.W.2d 944, 957-58 (Tex. App. - Fort Worth 1985, writ dism'd);
Spruill v. Spruill, 624 S.W.2d 694, 697 (Tex. App. - El Paso 1981, writ dism'd).

332. See In re Bums, 573 S.W.2d 555, 557-58 (Tex. Civ. App. - Texarkana 1978, writ
dism'd). The court reasoned that since the income was undistributed, it was not "acquired by
either spouse during marriage." Id.

333. See id.
334. Fortenberry v. Fortenberry, 545 S.W.2d 40, 42 (Tex. Civ. App. - Waco 1976, no

writ) (future value of maturing crops); In re Rister, 512 S.W.2d 72, 73-74 (Tex. Civ. App. -
Amarillo 1974, no writ) (anticipated increase in pension rights based on continued employment
after divorce); Thomas v. Thomas, 525 S.W.2d 200, 202 (Tex. Civ. App. - Houston [1st Dist.]
1975, no writ) (possibility of future unemployment); cf. Whittenburg v. Whittenburg, 523
S.W.2d 797, 798 (Tex. Civ. App. - Austin 1975, no writ) (prospects of an inheritance).

335. 567 S.W.2d 563, 564 (Tex. Civ. App. - Dallas 1978, no writ).
336. See Sampson, Common Law Property in a Texas Divorce: After Eggemeyer, the

Deluge?, 42 TEx. B.J. 131 (1979).
337. See generally Oldham, Property Division in a Texas Divorce of a Migrant Spouse:

Heads He Wins, Tails She Loses?, 19 Hous. L. Rsv. 1 (1981) (detailing judicial and critical
debate prior to enactment of subsection (b)).

338. 641 S.W.2d 210 (Tex. 1982).
339. Id. at 220-22.
340. Id. at 221-22.
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applicable to realty and personalty and to realty located in Texas 34

or elsewhere. If the court lacks personal jurisdiction over a spouse
who may assert an interest in particular property, it also lacks the
power to divide property not subject to the court's in rem jurisdic-
tion. 342

Whether foreign realty is acquired by Texas domiciliaries or
within the terms of section 3.63(b), Texas courts do not purport to
act in rem with respect to division of the foreign real property. 343

Rather, Texas divorce courts achieve division through an in personam
order directed to the spouse in control of the foreign realty. 344

Enforcement of the court's order may necessitate use of the trial
court's contempt power or resort to suit in the court of the situs
state.34

Criteria and Manner of Division

It was early stated that "the separate property should be restored
to its owner respectively, and that such division of the community
property be made as may seem just and right."' 3

4 As long as the trial
court's discretion is reasonably exercised, a division of the community
estate will not be disturbed on appeal. 47 There are, nevertheless,
occasional reversals for abuse of discretion. 34

8 Whether or not a

341. See Ismail v. Ismail, 702 S.W.2d 216, 219-20 (Tex. App. - Houston [ist Dist.] 1985,
writ ref'd n.r.e.).

342. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 34 Sw.
L.J. 115, 139 (1980).

343. Brock v. Brock, 586 S.W.2d 927, 930 (Tex. Civ. App. - El Paso 1979, no writ);
Kaherl v. Kaherl, 357 S.W.2d 622, 624 (Tex. Civ. App. - Dallas 1962, no writ).

344. See 586 S.W.2d at 930. "[While a court cannot directly divest title to property in
another state, it may require parties over whom it has in personam jurisdiction to execute a
conveyance .... " Id.

345. See Rozan v. Rosen, 150 Mont. 121, 431 P.2d 870 (1967) (action brought in situs
state); Rozan v. Rozan, 129 N.W.2d 694, 700 (N.D. 1964) (carrying out such a California
order); Rozan v. Rozan, 49 Cal. 2d 322, 317 P.2d 11 (1957) (en banc). Failure of a Texas
court to direct division may preclude later relief in the state of situs. See Estabrook v. Wise,
348 So. 2d 355, 357 (Fla. Dist. Ct. App. 1977), cert. denied, 435 U.S. 971 (1978).

346. Fitts v. Fitts, 14 Tex. 443, 450 (1855).
347. Bell v. Bell, 513 S.W.2d 20, 22 (Tex. 1974).
348. --See, e.g., Morris v. Morris, 757 S.W.2d 466, 468 (Tex. App. - Houston [14th Dist.]

1988, writ denied) ("property division was [not] 'just and right' . . ."); Welch v. Welch, 694
S.W.2d 374, 377 (Tex. App. - Houston [14th Dist.] 1985, no writ) ("trial court abused its
discretion"); Zamora v. Zamora, 611 S.W.2d 660, 662 (Tex. Civ. App. -Corpus Christi 1980,
no writ) ("discretion is not unlimited"); Musick v. Musick 590 S.W.2d 582, 586 (Tex. Civ.
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divorce is based on grounds of fault, fault may be considered in
making the division of community property. 349 Although Texas courts
will not grant postdivorce maintenance to a former spouse except as
agreed by the spouses under section 3.631, some of the criteria for
division are nonetheless maintenance-based. For example, the future
needs, earning power, and health of a spouse are considered along
with standards for division that may be characterized as breach-based:
length of the marriage, benefits that would have been gained by the
innocent spouse from the continuance of the marriage, and fault in
bringing about the divorce. 5 0

The courts do not strive for equality of division in kind or of
comparable types of community property, but merely for a division
that is generally "just and right. ' 35 Community property of one type
may be awarded to the husband and that of another quality to the
wife, 352 or all of the particular type of property may be awarded to
one of the spouses. 3 3 The court may order a sale to achieve partition
of the community estate. 354 The community homestead may be ordered
sold to effect a partition, but not to pay general debts. 355 There are
situations when it is appropriate to partition corporate stock, even if
the spouses might thereby be caused to compete for corporate man-

App. - Tyler 1979, no writ) ("court's action resulted in an unfair and unjust disposition");
Aronson v. Aronson, 590 S.W.2d 189, 190 (Tex. Civ. App. - Dallas 1979, no writ) ("facts
[do not] warrant such an inequitable division of community property"); Thomas v. Thomas,
525 S.W.2d 200, 202 (Tex. Civ. App. - Houston [ist Dist.] 1975, no writ) ("an abuse of
judicial discretion").

349. See Murff v. Murff, 615 S.W.2d 696, 698 (Tex. 1981); Young v. Young, 609 S.W.2d
758, 760.62 (Tex. 1980); Mootz v. Mootz, 615 S.W.2d 247, 249 (Tex. Civ. App. - Dallas
1981, writ dism'd).

350. Murff, 615 S.W.2d at 698-99.
351. United States v. Stelter, 567 S.W.2d 797, 798 (Tex. 1978).
352. See Mercer v. Mercer, 503 S.W.2d 395, 396 (Tex. Civ. App. - Corpus Christi 1973,

no writ).
353. See generally Elrod v. Elrod, 517 S.W.2d 669 (Tex. Civ. App. - Corpus Christi 1974,

no writ) (trial court may partition property, but there is no abuse in giving all of one type of
property to one party and all of other type of property to the other party).

354. Ellis v. Ellis, 225 S.W.2d 216, 218-19 (Tex. Civ. App. - San Antonio 1949, no writ);
Lewis v. Lewis, 179 S.W.2d 594, 596-97 (Tex. Civ. App. - Fort Worth 1944, no writ); Scannell
v. Scannell, 117 S.W.2d 538, 547 (Tex. Civ. App. - Fort Worth 1938, no writ).

355. See Mallou v. Payne & Vendig, 750 S.W.2d 251, 255-57 (Tex. App. - Dallas 1989,
writ denied); see also Delaney v. Delaney, 562 S.W.2d 494, 495-96 (Tex. Civ. App. - Houston
[14th Dist.] 1978, writ dism'd) (property division remanded due to trial court's partition of
homestead to pay general debts).
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agement.3 56 Difficulties that may be encountered in enforcing an award
of shares in a corporation closely held by the family of a former
spouse are illustrated by Earthman's Inc. v. Earthman.31

7 In dealing
with a partnership, the court may divide a community partnership
interest but may not divide partnership property.35 The recipient
spouse, however, does not become a partner but, rather, an assignee
of the partner-spouse's interest.35 9

To equalize shares of property, or to achieve an equitable divi-
sion, a money judgment has been awarded to one spouse.36

0 To
facilitate division, a spouse has been ordered to execute a note in
favor of the other,361 or the court may order one spouse to make
periodic payments to the other for the same purpose. 62 In some
instances, however, an order to make such periodic payments has
been characterized as "permanent alimony" unless the source of

356. See Braswell v. Braswell, 476 S.W.2d 444, 448 (Tex. Civ. App. - Waco 1972, writ
dism'd); Brown v. Brown, 191 S.W.2d 814, 817 (Tex. Civ. App. - Dallas 1945, no writ).

357. 526 S.W.2d 192 (Tex. Civ. App. - Houston [1st Dist.] 1975, no writ).
358. McKnight v. McKnight, 543 S.W.2d 863, 867-68 (Tex. 1976). Pre-1962 partnerships

were generally treated as aggregates of proprietors, though there was some recognition of
partnership property prior to the enactment of the Uniform Partnership Act in 1962. See
generally Norris v. Vaughan, 152 Tex. 491, 260 S.W.2d 676 (1953) (holding that a partnership
interest acquired prior to marriage was separate property). See also Smoot v. Smoot, 568
S.W.2d 177 (Tex. Civ. App. - Dallas 1978, no writ) (source of partnership property held
determinative); In re Higley, 575 S.W.2d 432, 434-35 (rex. Civ. App. - Amarillo 1978, no
writ) (Trial court misconceived the nature of partnership assets in awarding the wife rights of
reimbursement for expenditure of partnership funds for improvement of partnership property
and in awarding her a share in maturing partnership assets; no appeal was taken by the husband
on these points.).

359. See McKnight, 543 S.W.2d at 867-68; TEx. REv. Cirv. STAT. ANN. art. 6132b, §§ 27,
28, 28-A, 28-B, 32(2) (Vernon 1970 & Supp. 1982) (Texas Uniform Partnership Act); see also
Comment, Community Property Rights and the Business Partnership, 57 TExAs L. RIv. 1018,
1028-31 (1979) (discussing post-Uniform Partnership Act effects).

360. Murff v. Murff, 615 S.W.2d 696, 699 (rex. 1981); Dewey v. Dewey, 745 S.W.2d 514,
519 (Tex. App. - Corpus Christi 1988, writ denied); May v. May, 716 S.W.2d 705, 712 (Tex.
App. - Corpus Christi 1986, no writ); In re Jackson, 506 S.W.2d 261, 267-68 (Tex. Civ. App.
- Amarillo 1974, writ dism'd); Weaks v. Weaks, 471 S.W.2d 454, 455 (Tex. Civ. App. -
Beaumont 1971, writ dism'd); see McKnight, Family Law: Husband and Wife, Annual Survey
of Texas Law, 43 Sw. L.J. 1, 34-35 (1989).

361. See Kidd v. Kidd, 584 S.W.2d 552, 555-56 (Tex. Civ. App. - Austin 1979, no writ);
Womble v. Womble, 502 S.W.2d 886, 889 (Tex. Civ. App. - Fort Worth 1973, no writ). But
see Smith v. Smith, 715 S.W.2d 154, 161 (Tex. App. - Texarkana 1986, no writ).

362. See Garrett v. Garrett, 534 S.W.2d 381, 383 (rex. Civ. App. - Houston [ist Dist.]
1976, no writ); Forney v. Jorrie, 511 S.W.2d 379, 385 (Tex. Civ. App. - San Antonio 1974,
writ ref'd n.r.e.).

1014

§ 3.63



1990] DISSOLUTION OF MARRIAGE § 3.63

payments is identified as property in existence at the time of divorce. 63

A lien may be imposed on nonexempt realty awarded to the obligated
spouse to insure discharge of the indebtedness. 3" To do equity, all
existing community property, as well as a money judgment to com-
pensate for the husband's culpable dissipation of the community
estate, was awarded to the wife in Reaney v. Reaney.36

In dealing with entitlement to retirement benefits accrued during
a marriage, a court may award the prospective pensioner an interest
on the basis of its equity value rather than a lesser value dependent
on premature cancellation under the employment contract.366 In ad-
dition, a court may consider the remoteness of receipt of benefits, 6 7

apportion the benefits subject to a credit to the pensioner for income
taxes which he will pay,3 " divide the payments equally between the
spouses, 369 or constitute the pensioner-spouse a constructive trustee of

363. Cordell v. Cordell, 592 S.W.2d 84, 85 (Tex. Civ. App. - Texarkana 1979, no writ);
In re Long, 542 S.W.2d 712, 715-16 (rex. Civ. App. - Texarkana 1976, no writ); Benedict v.
Benedict, 542 S.W.2d 692, 699 (Tex. Civ. App. - Fort Worth 1976, writ dism'd); see Ex parte
Neff, 542 S.W.2d 268, 269 (rex. Civ. App. - Fort Worth 1976, no writ). But see Price v.
Price, 591 S.W.2d 601, 604 (Tex. Civ. App. - Tyler 1979, no writ). See also McKnight, Family
Law: Husband and Wife, Annual Survey of Texas Law, 31 Sw. L.J. 105, 121-23 (1977)
(discussing the division of nonpartitionable property and the alimony problem). Unless future
payments are to be made from existing property, the order cannot be enforced by contempt.
TEx. F m. CODE ANN. § 3.76(b) (Vernon Supp. 1990); see infra commentary accompanying §
3.76.

364. McGoodwin v. McGoodwin, 671 S.W.2d 880, 882 (Tex. 1984) (vendor's lien implied
in property settlement agreement); Smith v. Smith, 715 S.W.2d 154, 161 (Tex. App. - Texarkana
1986, no writ) (lien for money judgment put on property receiving a reimbursable benefit);
Colquette v. Forbes, 680 S.W.2d 536, 538 (Tex. App. - Austin 1984, no writ) (implied vendor's
lien).

365. 505 S.W.2d 338, 340 (Tex. Civ. App. - Dallas 1974, no writ). For judicial responses
to other culpable activity, see Simpson v. Simpson, 679 S.W.2d 39, 42 (Tex. App. - Dallas
1984, no writ); Belz v. Belz, 667 S.W.2d 240, 245-47 (Tex. App. - Dallas 1984, writ ref'd
n.r.e.); Baker v. Baker, 624 S.W.2d 796, 798 (Tex. App. - Houston [14th Dist.] 1981, no
writ); Roye v. Roye, 404 S.W.2d 92, 94-95 (Tex. Civ. App. - Tyler 1966, no writ). There are
instances of independent causes of action asserted for fraudulent acts. See Mazique v. Mazique,
742 S.W.2d 805, 808 (Tex. App. - Houston l1st Dist.] 1987, no writ); Belz v. Belz, 667
S.W.2d 240, 243 (Tex. App. - Dallas 1984, writ refd n.r.e.); see also Chiles v. Chiles, 779
S.W.2d 127, 129-32 (Tex. App. - Houston [14th Dist.] 1989, writ granted) (emotional distress).

366. Maddox v. Maddox, 489 S.W.2d 391, 392 (Tex. Civ. App. - Houston list Dist.]
1973, no writ).

367. Freeman v. Freeman, 497 S.W.2d 97, 100-01 (Tex. Civ. App. - Houston [14th Dist.]
1973, no writ).

368. Troutenko v. Troutenko, 503 S.W.2d 686, 687 (Tex. Civ. App. - Houston list Dist]
1973, no writ).

369. Gaulding v. Gaulding, 503 S.W.2d 617, 618 (Tex. Civ. App. - Eastland 1973, no
writ); Daniels v. Daniels, 490 S.W.2d 862, 862 (Tex. Civ. App. - Eastland 1973, writ dism'd).
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the pension benefits and order distribution of a portion of them to
the other former spouse. 370 A court may also award the interest in
the retirement benefits wholly to the pensioner and award other
property wholly to the nonpensioner, 37

1 or, in a like situation, award
the nonpensioner a money judgment against the husband to make the
division fair. 372 In the case of unaccrued or unmatured benefits, if
the trial court regards division of benefits as appropriate, the Texas
Supreme Court has shown a strong preference for an order directing
that the pensioner pay a portion of the benefits to the former spouse
if and when the benefits are received 33 - as opposed to attempting
to value the prospective pensioner's present interest and using some
other approach to division.374

On dissolution of marriage by divorce, annulment, or death, a
balance is struck between the marital estates for reimbursement.
Capital contributions to the family fortune are reimbursable in the
amount contributed, 375 but as in other instances of reimbursement,
no interest on the amount contributed may be claimed.3 76 A correlative
type of reimbursement arises when community time, toil, and effort
is used to enhance the value of separate capital without adequate
compensation for the labor expended. 3 " The most commonly encoun-
tered claim is that for the expenditure of money or labor by one
marital estate to improve another marital estate. 378 In this instance,

370. Marshall v. Marshall, 511 S.W.2d 72, 75 (Tex. Civ. App. - Houston [list Dist.] 1974,
no writ).

371. Mercer v. Mercer, 503 S.W.2d 395, 397 (rex. Civ. App. - Corpus Christi 1973, no
writ).

372. May v. May, 716 S.W.2d 705, 712 (Tex. App. - Corpus Christi 1986, no writ);
Maddox v. Maddox, 489 S.W.2d 391, 393 (Tex. Civ. App. - Houston [list Dist.] 1973, no
writ).

373. Cearley v. Cearley, 544 S.W.2d 661, 666 (Tex. 1976). Federal military benefits ceased
to be subject to division on June 26, 1989 under McCarty v. McCarty, 453 U.S. 210 (1981).
Division was resumed on February 1, 1983. 10 U.S.C. § 1408 (1988).

374. See Taylor v. Taylor, 449 S.W.2d 368, 370 (Tex. Civ. App. - El Paso 1969, no writ)
(prospective pensioner required to withdraw from a pension plan so that his interest might be
divided).

375. Schmidt v. Huppmann, 73 Tex. 112, 115-16, 11 S.W. 175, 176 (1889); Horlock v.
Horlock, 533 S.W.2d 52, 56-58 (Tex. Civ. App. - Houston [14th Dist.) 1975, writ dism'd);
Hartman v. Hartman, 253 S.W.2d 480, 480-82 (Tex. Civ. App. - Austin 1952, no writ).

376. Dakan v. Dakan, 125 Tex. 305, 320, 83 S.W.2d 620, 628 (1935); Padgett v. Padgett,
487 S.W.2d 850, 852 (Tex. Civ. App. - Eastland 1972, writ rerd n.r.e.).

377. Jensen v. Jensen, 665 S.W.2d 107, 109 (Tex. 1984); Jones v. Jones, 699 S.W.2d 583,
586 (rex. App. - Texarkana 1985, no writ).

378. Dakan v. Dakan, 125 Tex. 305, 320, 83 S.W.2d 620, 628 (1935); Welder v. Lambert,
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the Texas Supreme Court held in Anderson v. Gilliland79 that the
measure of reimbursement is enhancement in value of the benefited
property.8 0 The implication of the court's language is that this rule
prevails even if enhancement is less than cost, but that issue was not
before the court. A claim of reimbursement for improvements nec-
essarily requires the proof of two values: (1) the value before the
benefit was rendered and (2) the later enhanced value.3 8' If one of
these amounts is not proved, the claim must fail. 82 In applying the
enhancement rule for measuring reimbursement to a situation involv-
ing the payment by one marital estate of debts owed by another
marital estate, the amount paid seems to be treated as synonymous
with enhancement.383 For fraudulent or constructively fraudulent dis-
positions, the measure of reimbursement is undefined.3 84 When com-
munity property is used to make separate property productive for the
community estate, the income produced by the property should not
be set off against the enhanced value of the property because the
community is absolutely entitled to those revenues. 385 A contrary view,
nevertheless, has been expressed .3 6 The right of reimbursement, how-
ever, is not absolute in any case and may be denied or reduced when
the claimant is enjoying or has enjoyed the property benefited.3 1 The

91 Tex. 510, 526, 44 S.W. 281, 286-87 (1898); Wachendorfer v. Wachendorfer, 615 S.W.2d
852, 854-55 (Tex. Civ. App. - Houston [1st Dist.] 1981, no writ).

379. 684 S.W.2d 673 (Tex. 1985).
380. Id. at 675.
381. See id.; Rogers v. Rogers, 754 S.W.2d 236, 239 (rex. App. - Houston [lst Dist.]

1988, no writ).
382. Rogers, 754 S.W.2d at 240.
383. See Penick v. Penick, 783 S.W.2d 194 (Tex. 1988); Colden v. Alexander, 141 Tex.

134, 147, 171 S.W.2d 328, 334 (1943); Trevino v. Trevino, 555 S.W.2d 792, 798 (rex. Civ.
App. - Corpus Christi 1977, no writ); Bazile v. Bazile, 465 S.W.2d 181, 182 (Tex. Civ. App.
- Houston (ist Dist.] 1971, writ dism'd w.o.j.).

384. See McCurdy v. McCurdy, 372 S.W.2d 381, 384 (rex. Civ. App. - Waco 1963, writ
ref'd).

385. Pruske v. Pruske, 601 S.W.2d 746, 748 (Tex. App. - Austin 1980, writ dism'd). A
right of reimbursement for one marital estate may be set off against a right of reimbursement
in favor of the other marital estate, however. Penick v. Penick, 783 S.W.2d 194 (Tex. 1988).

386. Cadwell v. Dabney, 208 S.W.2d 127, 129 (Tex. Civ. App. - Austin 1948, writ ref'd
n.r.e.); Ames v. Ames, 188 S.W.2d 689, 690-91 (Tex. Civ. App. - Galveston 1945, no writ).

387. Dakan v. Dakan, 125 Tex. 305, 317-18, 83 S.W.2d 620, 627 (1935) (enjoyment by
occupancy); Hernandez v. Hernandez, 703 S.W.2d 250, 253 (rex. App. - Corpus Christi 1985,
no writ) (benefit by occupancy). But see Smith v. Smith, 715 S.W.2d 154, 161 (Tex. App. -
Texarkana 1986, no writ). See also McKnight, Family Law: Husband and Wife, Annual Survey
of Texas Law, 41 Sw. L.J. 1, 11-12 (1987) (discusing the inconsistent application among the
courts of appeals of the rules of reimbursement of one marital estate for the benefits rendered
to another).
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burden of showing a right of reimbursement rests on the claimant,
although for purposes of division on divorce the standard of proof
in practice may be less rigorous than for division at death.3

11 Merely
showing a substantial separate estate at marriage will not, however,
establish a separate right of reimbursement without showing how the
separate estate benefited the community. 3 9 Nor will it suffice to show
a benefited separate estate by showing depleted community earnings. 390
By the weight of prevailing authorities an expenditure of separate
property for family living expenses is not reimbursable. 391

Obligations between spouses and third persons, including tax
liabilities, cannot be altered by a divorce court even when the third
person is a party to the proceeding.392 Hence, if the court orders one
spouse to discharge an obligation incurred by the spouses jointly or
by the other spouse, the creditor will not ordinarily assert the right
to enforce the obligation against the obligor unless the court's order
is disobeyed. 393 It has been suggested that an appropriate way to
handle a joint debt of the spouses, so that both former spouses can
keep track of payments, is to order one former spouse to make
payments to the creditor and to the other former spouse jointly. 394

The court may leave each party to discharge his or her own
attorney's fees395 or may order one spouse to pay the attorney's fees

388. Horlock v. Horlock, 533 S.W.2d 52, 58 (Tex. Civ. App. - Houston [14th Dist.] 1975,
writ dism'd); Fulwiler v. Fulwiler, 419 S.W.2d 251, 254 (Tex. Civ. App. - Eastland 1965, no
writ); Younger v. Younger, 315 S.W.2d 449, 453 ('ex. Civ. App. - Waco 1958, no writ).

389. See Moor v. Moor, 24 Tex. Civ. App. 150, 156, 57 S.W. 992, 997 (1900, no writ),
(reprinted with changes in language only at 255 S.W. 231 (1923)). But see Lindsey v. Lindsey,
564 S.W.2d 143, 146 (rex. Civ. App. - Austin 1978, no writ).

390. Meshwert v. Meshwert, 543 S.W.2d 877, 879 (rex. Civ. App. - Beaumont 1976),
aff'd on other grounds, 549 S.W.2d 383 (Tex. 1977); In re Greer, 483 S.W.2d 490, 495-96
(rex. Civ. App. -Amarillo 1972, writ dism'd).

391. Norris v. Vaughan, 152 Tex. 491, 503, 260 S.W.2d 676, 683 (1953); Oliver v. Oliver,
741 S.W.2d 225, 228 (rex. App. - Fort Worth 1988, no writ).

392. Broadway Drug Store v. Trowbridge, 435 S.W.2d 268, 269-70 (Tex. Civ. App. -
Houston [14th Dist.] 1968, no writ).

393. See Dorfman v. Dorfman, 457 S.W.2d 417, 423 (Tex. Civ. App. - Texarkana 1970,
no writ); Harrington v. Harrington, 451 S.W.2d 797, 800-01 (rex. Civ. App. - Houston [1st
Dist.] 1970, no writ).

394. Cooper v. Dalton, 581 S.W.2d 219, 221-22 (rex. Civ. App. - Corpus Christi 1979,
no writ).

395. See, e.g., Haggard v. Haggard, 550 S.W.2d 374, 379 (rex. Civ. App. - Dallas 1977,
no writ); Fortenberry v. Fortenberry, 545 S.W.2d 40, 42 (rex. Civ. App. - Waco 1976, no
writ).
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of the other as an incident to the division of property. 96 Thus, a
claim for attorney's fees may not be severed from the rest of the
process of property division.3 9 It is improper for an attorney to seek
legal fees against a present client in the divorce proceeding, but an
attorney may intervene as a creditor of a former client.3 98 Attorneys
for both spouses are bound by a decree or a settlement affecting
attorney's fees, 399 but an order that a spouse will pay his own
attorney's fees does not constitute a judgment for fees on behalf of
the attorney. Whether attorney's fees are to be awarded is for the
court to decide, not the jury.40 Once the court determines that an
attorney's fees will be awarded, the amount of reasonable and
necessary4°2 fees is determined by ordinary evidentiary means. 403 When
sitting as the finder of fact, it is not appropriate that a judge merely
take judicial notice of minimum fee schedules or of his own personal
experience in such matters without considering the evidence presented
with respect to the fees in issue.4 Unrebutted testimony of the
attorney, however, may be sufficient to sustain the court's award. 405

396. Carle v. Carle, 149 Tex. 469, 474, 234 S.W.2d 1002, 1005 (1950); Chiles v. Chiles, 779
S.W.2d 127, 129 (Tex. App. -Houston [14th Dist.] 1989, writ granted); see McKnight, Family
Law: Husband and Wife, Annual Survey of Texas Law, 42 Sw. L.J. 1, 43-44 (1988).

397. Mallou v. Payne & Vendig, 750 S.W.2d 251, 257 (Tex. App. - Dallas 1988, writ
denied) (claim for attorney's fee by intervening creditor); Inman v. O'Donnell, 722 S.W.2d 16,
18 (Tex. App. - Dallas 1986, no writ) (spouse's claim for attorney's fees). But see Petrovich
v. Vautrain, 730 S.W.2d 857, 861 (Tex. App. - Fort Worth 1987, writ ref'd n.r.e.) (attorney's
claim against both spouses).

398. State Bar of Texas, Comm. on Interpretation of the Code of Professional Responsibility
Op. No. 374, 37 TEx. B.J. 1085 (1974).

399. Mullinax, Wells, Mauzy & Collins v. Dawson, 478 S.W.2d 121, 123 (Tex. Civ. App.
- Dallas 1972, writ ref'd n.r.e.). In John M. Gillis, P.C. v. Wilbur, 700 S.W.2d 734, 736-37
(rex. App. - Dallas 1985, no writ), the court went further in holding that an attorney's fee
not claimed in a divorce proceeding cannot later be asserted.

400. Douthit v. Anderson, 521 S.W.2d 127, 130 (Tex. Civ. App. - Dallas 1975, no writ).
401. See Prewitt v. Prewitt, 459 S.W.2d 720, 722 (Tex. Civ. App. - Tyler 1970, no writ).

But see Leal v. Leal, 628 S.W.2d 168, 170 (Tex. App. - San Antonio 1982, no writ).
402. Eikenhorst v. Eikenhorst, 746 S.W.2d 882, 890 (rex. App. - Houston (1st Dist.]

1988, no writ).
403. Leal v. Leal, 628 S.W.2d 168, 170 (Tex. App. - San Antonio 1982, no writ); Underhill

v. Underhill, 614 S.W.2d 178, 181 (Tex. Civ. App. - Houston [14th Dist.] 1981, writ ref'd
n.r.e.).

404. Delaney v. Delaney, 562 S.W.2d 494, 496 (Tex. Civ. App. - Houston [14th Dist.]
1978, writ dism'd); Gwartney v. Dahlin & Fitch, 551 S.W.2d 781, 783 (Tex. Civ. App. - Fort
Worth 1977, no writ); see McKnight, Family Law: Husband and Wife, Annual Survey of Texas
Law, 35 Sw. L.J. 93, 144 n.482 (1981).

405. See Peeples v. Peeples, 562 S.W.2d 503, 506 (rex. Civ. App. - San Antonio 1978,
no writ).
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Attorney's fees for preparation of appeals must be proved sepa-
rately.4m

Suit to Declare a Marriage Void

Section 3.63 is inapplicable to suits to declare a marriage void,
but a court declaring a marriage void may nevertheless make an
appropriate division of property acquired during a putative mar-
riage.4

§ 3.631. Agreement Incident to Divorce or Annulment

(a) To promote amicable settlement of disputes on the divorce
or annulment of a marriage, the parties may enter into a written
agreement concerning the division of all property and liabilities of
the parties and maintenance of either of them. The agreement may
be revised or repudiated prior to rendition of the divorce or annulment
unless it is binding under some other rule of law.

(b) In a proceeding for divorce or annulment, the terms of the
agreement are binding on the court unless it finds that the agreement
is not just and right. If the court finds the agreement is not just and
right, the court may request the parties to submit a revised agreement.

406. Mills v. Mills, 559 S.W.2d 687, 689 (Tex. Civ. App. - Fort Worth 1977, no writ).
407. See, e.g., Lee v. Lee, 112 Tex. 392, 247 S.W. 828, 830 (Tex. Conn'n App. 1923,

opinion adopted); Mendez v. Mendez, 277 S.W. 1055, 1056 (Tex. Comm'n App. 1925, judgm't
adopted); Caruso v. Lucius, 448 S.W.2d 711, 713 (Tex. Civ. App. - Austin 1969, writ ref'd
n.r.e.) (discussed in McKnight, Family Law, Annual Survey of Texas Law, 29 Sw. L.J. 67, 68
n.5 (1975)); Cameron v. Cameron, 103 S.W.2d 464, 466 (Tex. Civ. App. - Galveston 1937,
writ ref'd); see also Davis v. Davis, 521 S.W.2d 603, 606 (Tex. 1975) (a putative wife is entitled
to the same right in property acquired during marital relationship as if she were a lawful wife);
McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 32 Sw. L.J. 109,
117-18 (1978) (discussing the measure of a putative spouse's property interests); cf. Davis v.
Tennessee Life Ins. Co., 562 S.W.2d 868, 871 (Tex. Civ. App. - Houston [ist Dist.] 1978,
writ ref'd n.r.e.) (putative wife of insured not entitled as a matter of law to half the proceeds
of insurance policy whether or not there was a named beneficiary). The property benefits of
the Texas doctrine of putative marriage, however, are narrowly confined to those analogous to
community property rights of an actual spouse. They do not include other property rights that
would be enjoyed by an actual spouse. Ft. Worth & R.G. Ry v. Robertson, 103 Tex. 504, 131
S.W. 400 (1910), rev'g 55 Tex. Civ. App. 309, 121 S.W. 202 (1909); Jones v. Callery, 57
S.W.2d 268, 269 (Tex. Civ. App. - Fort Worth 1932, writ refd); cf. Barkley v. Dumke, 99
Tex. 150, 87 S.W. 1147, 1148 (1905) (a putative wife, acting innocently, has the rights of a
lawful wife regarding power to convey her property, notwithstanding her infancy).
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(c) If the court approves the agreement, the court may set forth
the agreement in full or incorporate it by reference in the decree of
divorce or annulment.

Commentary

The statement has been often made that the failure of Texas
courts to grant permanent alimony stems from the Texas doctrine of
community property, but it is more accurate to say that it simply
rests on a literal and natural reading of the predecessors of section
3.59, which provided for temporary alimony only. Texas is the only
one of the traditionally community property states that has not granted
permanent former-spousal support of some kind.

Prior to the legislature's enactment of the general no fault ground
for divorce (section 3.01) in 1969, fault as a condition precedent to
most divorces provided a strong lever with which to pry a suitable
contractual settlement from the spouse who wanted the divorce. But
a contract to make periodic payments for support was nonetheless
unenforceable.4 Ironically, the decision of the Texas Supreme Court
in Francis v. Francis,4 making such contracts between spouses for
support enforceable after divorce, came just two years before the
enactment of section 3.01, and thus before the full meaning of Francis
could be appreciated by the drafters of the proposed change in grounds
for divorce.

When the predecessor of section 3.59 was first enacted in 1841,
temporary alimony was the only type generally recognized, and the
Texas Legislature provided for no other. In Francis the Texas Supreme
Court pointed out that postdivorce alimony is properly defined as
court-ordered maintenance payable to a former spouse following a
divorce proceeding. 4 0 But a merely contractual obligation of one
spouse to make periodic payments to the other after divorce was not
within that definition.41' Hence, an "approval" of such an agreement
by the divorce court without more was proper.41 2 But if the divorce
court ordered payments in installments, there was a clear indication

408. McBride v. McBride, 256 S.W.2d 250, 254 (Tex. Civ. App. - Austin 1953, no writ).
409. 412 S.W.2d 29 (Tex. 1967).
410. Id. at 32.
411. Id. at 33.
412. Id.
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of invalidity because only temporary alimony was allowed by court
order. 41 3

Two developments then occurred that later suggested a possible
change in that conclusion. First, the Texas Supreme Court held in
Ex parte Gorena4t4 that an agreed judgment with respect to division
of property and payment for the support of children "is no longer
merely a contract between private individuals but is the judgment of
the court." '4 5 With the enactment of section 3.631 in 1981, the
legislature in effect elevated the holding in Gorena to statutory dignity.
It was still in doubt, however, whether a court-approved (and hence
court-ordered) agreed judgment embodying a written contract for
postdivorce former-spousal maintenance was enforceable by contempt.
Court-ordered child support had long been so defined as standing
outside the constitutional inhibition of imprisonment for debt.4 6 The
enactment of section 3.76(b) in 1983, however, removed that doubt,
and the earlier condition of the law was restored. The most signifi-
cance that has been given to the judicial decree approving an agree-
ment for contractual alimony has been in the process of making it
the basis for an order garnishing the social security payments of a
former spouse.41

7

A written property settlement under section 3.631 differs in
several respects from a marital partition or exchange under section
5.52, which must also be in writing, and an agreed judgment which
need not be incorporated in a written settlement. A partition or
exchange of present or future community property under section 5.52
is not subject to judicial review under section 3.631 unless made in
anticipation of divorce. 418 If such a partition is entered into after the
parties have separated and contains terms that become effective on
divorce, however, it would be difficult in the face of such circum-
stantial evidence to show that the transaction is not subject to the

413. Id. at 32.
414. 595 S.W.2d 841 (Tex. 1979) (following dictum in McCray v. McCray, 584 S.W.2d 279

(Tex. 1979)).
415. 595 S.W.2d at 844; see also Chess v. Chess, 627 S.W.2d 513, 515 (Tex. App. -

Corpus Christi 1982, no writ) (court-approved property settlement accorded same degree of
finality as any other judgment). But see McGoodwin v. McGoodwin, 671 S.W.2d 880 (rex.
1984) (abandoning some of the views expressed in Gorena).

416. Exparte Davis, 101 Tex. 607, 111 S.W. 394 (1908); TEx. CONST. art. I, § 18.
417. Stubbe v. Stubbe, 733 S.W.2d 132 (rex. 1987).
418. See McCaskill v. McCaskill, 761 S.W.2d 470, 473 (Tex. App. - Corpus Christi 1988,

writ denied); Patino v. Patino, 687 S.W.2d 799, 801 (Tex. App. - San Antonio 1985, no writ).
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terms of section 3.631 .4 9 On the other hand, an agreed judgment,
though not in writing,420 is not ordinarily subjected to close judicial
scrutiny and is also enforceable as a contract after rendition of the
judgment.

421

§ 3.632. Disposition of Beneficial Interests in Insurance

(a) In a decree of divorce or annulment the court shall determine
all rights of both spouses in an insurance policy, including life,
casualty, liability, and health insurance.

(b) If a decree of divorce or annulment is rendered after an
insured has designated the insured's spouse as a beneficiary under a
life insurance policy in force at the time of rendition, a provision in
the policy in favor of the insured's former spouse is not effective
unless:

(1) the decree designates the insured's former spouse as the
beneficiary;

(2) the insured redesignates the former spouse as the ben-
eficiary after rendition of the decree; or

(3) the former spouse is designated to receive the proceeds
in trust for, on behalf of, or for the benefit of a child or a dependent
of either former spouse.

(c) If a designation is not effective under Subsection (b) of this
section, the proceeds of the policy are payable to the named alternative
beneficiary, or, if there is not a named alternative beneficiary, to the
estate of the insured. An insurer who pays the proceeds of a life
insurance policy issued by the insurer to the beneficiary under a
designation that is not effective under Subsection (b) of this section
is liable for payment for the proceeds to the person or estate provided
by this subsection only if:

(1) before payment of the proceeds to the designated ben-
eficiary, the insurer receives written notice at the home office of the
insurer from an interested person that the designation is not effective
under Subsection (b) of this section; and

419. But see Morgan v. Morgan, 622 S.W.2d 447 (rex. App. - Beaumont 1981, no writ).
In that instance, however, the partition was to have immediate effect, though apparently made
after separation.

420. Mackey v. Mackey, 721 S.W.2d 575 (Tex. App. - Corpus Christi 1986, no writ).
421. Id. at 578-79. As a contract, however, an agreed judgment is subject to reformation

for mutual mistake. Allen v. Allen, 717 S.W.2d 311, 313 (rex. 1986).
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(2) the insurer has not interpleaded the proceeds into the
registry of a court of competent jurisdiction in accordance with the
Texas Rules of Civil Procedure.

(d) If a decree of divorce or annulment does not determine all
of the rights of both spouses in an insurance policy other than life
insurance in effect at the time the decree is rendered, the policy
remains in effect until it expires according to its own terms. The
proceeds of a valid claim under the policy are payable as follows:

(1) if the interest in the property insured was awarded
solely to one former spouse by the decree, to that former spouse;

(2) if an interest in the property insured was awarded to
each former spouse, to those former spouses in proportion to the
interests awarded; or

(3) if the insurance coverage is directly related to the person
of one of the former spouses, to that former spouse. The failure of
either former spouse to change the endorsement on the policy to
reflect the distribution of proceeds established by this section does
not relieve the insurer of liability to pay the proceeds or any other
obligation on the policy.

(e) Except as provided by Subsection (d) of this section, this
section does not affect the right of a former spouse to assert an
ownership interest in an undivided insurance policy, as provided by
Subchapter F of this chapter.

Commentary

This section was enacted in 1987 and its applicability only to
actions pending or brought after November 1, 1987 was clarified in
1989.422

Subsection (a) is directory, but as the other subsections indicate,
it is not meant to be jurisdictional in the sense that the court's failure
to comply with the direction will render a divorce or annulment void.

Subsections (b) and (c) are modeled after section 69 of the
Probate Code423 and they seem to be wholly death-related. The purpose
of these subsections is to resolve the conflict of authority with respect
to life insurance-beneficiary designations which were made prior to a

1024

422. Act of June 14, 1989, ch. 371, § 10(a), 1989 Tex. Gen. Laws 1462, 1466.
423. TEX. PROB. CODE Am. § 69 (Vernon 1980).
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divorce or annulment in favor of the insured's former spouse and
which were left unchanged after the divorce or annulment when the
ownership of the policy was awarded to the insured or left undisposed.
The weight of prior authority allowed the former spouse to take the
insurance proceeds on the death of the insured.424 These subsections
presuppose that the court awards the policy to the insured or leaves
the policy undisposed. In the event that the court awards the policy
to the insured's former spouse, a new designation is not anticipated.

Subsection (d) provides that contract policy rights are not lost
with respect to other types of insurance for such purposes as insurance
against liability or casualty loss, in situations correlative to those dealt
with in subsections (b) and (c). The objects of this subsection are (1)
to keep an insurance policy in force when such policy protects an
interest in property awarded to the spouse who was not the holder
of the policy prior to a divorce or annulment and (2) to maintain
other sorts of insurance coverage when the terms of the decree so
provide and when the policy is not amended to reflect the decree of
divorce or annulment. This subsection responds to a series of judicial
decisions in which contrary conclusions were reached. 425

Subsection (e) provides that if the ownership of a community
insurance policy is not disposed of on divorce or annulment, the right
of the noninsured spouse to a division of the property interest under

424. Decisions in favor of the designated beneficiary include Nichols v. Nichols, 727 S.W.2d
303, 307 (rex. App. - Beaumont 1987, writ ref'd n.r.e.); Lewis v. Lewis, 693 S.W.2d 672,
675-76 (Tex. App. - San Antonio 1985, no writ); Parker v. Parker, 683 S.W.2d 889, 891 (rex.
App. - Fort Worth 1985, writ ref'd); Pitts v. Ashcraft, 586 S.W.2d 685, 699 (rex. Civ. App.
- Corpus Christi 1979, writ rerd n.r.e.). Decisions against the former spouse named as
beneficiary include Novotny v. Wittner, 731 S.W.2d 103, 105 (Tex. App. - Houston [14th
Dist.] 1987, writ ref'd n.r.e.); Beckham v. Beckham, 672 S.W.2d 41, 42 (rex. App. - Houston
[14th Dist.] 1984, no writ); McDonald v. McDonald, 632 S.W.2d 636, 640 (rex. App. - Dallas
1982, writ ref'd n.r.e.). In both of these instances, however, the insured died almost immediately
after the divorce, and that fact may have influenced the court's reasoning. For a dispute
involving a specific award of a divorce court in favor of children of a first marriage, see
Hudspeth v. Stokes, 644 S.W.2d 92, 95-96 (rex. App. - San Antonio 1982, writ ref'd). The
result in such cases as Oates v. Hodge, 713 S.W.2d 361, 364-65 (rex. App. - Dallas 1986, no
writ), where someone other than a former spouse (such as a mistress) was named as beneficiary
of the policy, would not be affected by this section.

425. Western Fire Ins. Co. v. Pitts, 683 S.W.2d 739, 740-41 (rex. App. - Texarkana 1984,
no writ) (fire insurance policy entered into by husband for protection of community house
awarded to wife on divorce); Employers Casualty Co. v. LaFave, 651 S.W.2d 859, 862 (rex.
App. - Eastland 1983, no writ) (automobile liability policy); Duren v. U.S. Fire Ins. Co., 579
S.W.2d 32, 36-37 (rex. Civ. App. - Tyler 1979, no writ) (fire insurance policy).
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subchapter F is not affected. Additionally, rights of partition beyond
subchapter F also seem unaffected.

§ 3.633. Disposition of Beneficial Interest in Retirement Benefits and
Other Financial Plans

(a) In a decree of divorce or annulment the court shall determine
all rights of both spouses in any pension, retirement plan, annuity,
or other form of savings, bonus, profit-sharing, or other employer
or financial plan of an employee, whether or not self-employed, in
the nature of compensation or savings.

(b) If a decree of divorce or annulment is rendered after a
spouse has designated the other spouse as a beneficiary under a
financial plan described by this section in force at the time of
rendition, a provision in the plan in favor of the designated spouse
is not effective unless:

(1) the decree designates the former spouse as the benefi-
ciary;

(2) the designating spouse redesignates the former spouse
as the beneficiary after rendition of the decree; or

(3) the former spouse is designated to receive the proceeds
or benefits in trust for, on behalf of, or for the benefit of a child or
dependent of either former spouse.

(c) If a designation is not effective under Subsection (b) of this
section, the benefits or proceeds are payable to the named alternative
beneficiary, or if there is not a named alternative beneficiary, to the
designating former spouse. A business entity, employer, pension trust,
insurer, or other person -obligated to pay benefits or proceeds on a
financial plan covered by this section who pays the benefits or
proceeds to the beneficiary under a designation that is not effective
under Subsection (b) of this section is liable for payment of the
benefits or proceeds to the person provided by this subsection only
if:

(1) before payment of the benefits or proceeds to the
designated beneficiary, the payor receives written notice at the home
office or principal office of the payor from an interested person that
the designation of the beneficiary or fiduciary is not effective under
Subsection (b) of this section; and

(2) the payor has not interpleaded the benefits or proceeds
into the registry of a court of competent jurisdiction in accordance
with the Texas Rules of Civil Procedure.
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(d) This section does not affect the right of a former spouse to
assert an ownership interest in an undivided pension, retirement,
annuity, or other financial plan described by this section as provided
by Subchapter F of this chapter.

(e) This section does not apply to the disposition of a beneficial
interest in a retirement benefit or any other financial plan of a public
retirement system as defined by Section 802.001, Government Code.

Commentary

This section was enacted in 1987 and its applicability only to
actions pending or brought after November 1, 1987 was clarified in
1989. 4

2 The purpose of this section is to resolve disputes concerning
pension benefits and similar rights designated in favor of a non-
pensioner spouse when the pension interest is awarded to the pen-
sioner-spouse in a decree of divorce or annulment but the designation
in favor of the former spouse is not changed. In Conn v. Trow,42

the spouses had entered into a property settlement agreement on
divorce in which the wife had given up all interest in the husband's
retirement plan.4 2 The divorce decree divested the wife of that interest,
but the former husband failed to change the designation of his former
wife as beneficiary of the plan.4 29 On the former husband's death,
the former wife brought suit for the benefits under the plan.430 In
affirming the trial court's ruling against the former wife, the appellate
court held that the contract of the spouses as expressed in the decree
clearly precluded the former wife's claim.41 The same result is reached
under subsection (1), even in the absence of a property settlement
agreement.

Under subsection (d), if a community property interest in a
spouse's retirement scheme or similar benefit is not divided on divorce
or annulment, the nonpensioner former spouse may nonetheless seek
a division of the interest under subchapter F or, if subchapter F is
inapplicable, under the rule in Busby v. Busby.432

426. Act of June 14, 1989, ch. 371, § 10(a), 1989 Tex. Gen. Laws 1462, 1466. The reference
to the statute dealing with the public retirement system in subsection (e) was also updated in
1989. Act of Sept. 1, 1989, ch. 179, § 2(c), 1989 Tex. Gen. Laws 589, 819.

427. 715 S.W.2d 152 (Tex. App. - Texarkana 1986, no writ).
428. Id. at 153.
429. Id.
430. Id.
431. Id.
432. 457 S.W.2d 551, 554-55 (Tex. 1970).
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As provided in subsection (e), retirement benefits provided for
state officers and employees are not subject to this section. 433

§ 3.64. Change of Name

In a decree for divorce or annulment, the court for good cause
shown may change the name of either party specifically requesting
the change. A change of name does not release a person from any
liability incurred in a previous name or defeat any right which the
person held in a previous name.

Commentary

Section 3.64, as enacted in 1969, was repealed in 1973, and its
subject matter is commented on in conjunction with that of section
3.53. This new section, enacted in 1973, codifies the law as it then
stood under article 5931 434 but the latter sentence of the section is
derived from the former article 5930.43- Though this section is not
applicable to a suit to declare a marriage void, if any change of name
is desired in such a proceeding, it may be achieved under subchapter
B of chapter 32.

§ 3.65. Costs

In a suit for divorce or annulment or to declare a marriage void,
the court may award costs to any party as it deems reasonable.
However, costs may not be adjudged against a party against whom
a divorce is granted under Section 3.07 of this code.

Commentary

The Texas Rules of Civil Procedure lay down specific principles
for the taxing of costs. 4 6 Although an award of attorney's fees is

433. Tax. GOv'T CODE ANN. tit. 8 (Vernon Supp. 1990). It has sometimes been asserted
that because the legislature is empowered by Tax. CoNsr. art. XVI, § 67 to enact laws for
public retirement benefits, the standards of such benefits need not comply with the definition
of separate and community property prescribed by TEx. Co sT. art. XVI, § 15. This seems to
be the rationale for the majority opinion in Lack v. Lack, 584 S.W.2d 896, 899-90 (Tex. Civ.
App. - Dallas 1979, writ ref'd n.r.e.).

434. Tax. Ray. Crv. STAT. ANN. art. 5931 (Vernon 1962).
435. Id. art. 5930. For other aspects of name change, see infra commentary to ch. 32.
436. See TEx. R. Crv. P. 127, 129, 131, 141, 142, 149; see also Mann v. Mann, 607 S.W.2d

243 (Tex. 1980) (fees of master and co-master); Newland, Taxing Costs in Texas Courts, 28
Tax. B.J. 187, 244-45 (1965) (advocating change in the procedure for taxing costs).
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sometimes loosely referred to as court costs in the sense of expense
of suit, fees of an attorney employed by a party, as distinguished
from the fee to an attorney ad litem appointed by the court, are not
court costs in the strict sense.

§ 3.66. Remarriage

(a) Except as provided by Subsection (b) and (c) of this section,
neither party to a divorce may marry a third party for a period of
thirty days immediately following the date the divorce is decreed.

(b) The parties divorced may marry each other at any time.
(c) For good cause shown, the prohibition against remarriage

provided by this section may be waived as to either or both parties
by court order if a record of the proceedings is made and preserved
or if findings of fact and conclusions of law are filed by the court.

Commentary

The 1969 prohibited period for remarriage of six months, with
waiver by the trial court for good cause, was reduced in 1973 to
thirty days to reflect the provision of Texas Rule of Civil Procedure
329b(5) (now rule 329b(d))4 7 and the provision for waiver was deleted.
Provision for such a waiver was restored in 1985.438

Correlative provisions to this section are found in sections
1.03(b)(4), 1.05(c)(2), 1.07(a)(6), and 2.46. Just how the granting of
a waiver for remarriage within thirty days will mesh with the subse-
quent exercise of a court's power "to vacate, modify, correct, or
reform the judgment within thirty days" is not clear. 439

The view has been expressed that this section is not a bar .to
informal marriage during the thirty day period. But the fact that
sections 1.92 and 1.94 do not contain provisions barring a declaration
and registration of such marriage does not seem to permit the marriage
itself.
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437. TEx. R. Crv. P. 329b(d).
438. Act of Sept. 1, 1985, ch. 816, § 2, 1985 Tex. Gen. Laws 6130, 6131.
439. TEx. R. Cv. P. 329b(d).
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SUBCHAPTER D. ENFORCEMENT

§ 3.70. Procedure to Enforce Decree of Divorce or Annulment

(a) A court order or the portion of a decree of divorce or
annulment providing for a division of property under Section 3.63 of
this code may be enforced by the filing of a motion as provided by
this subchapter in the court that rendered the decree by any party
affected by the order or decree.

(b) Except as otherwise provided in this code, a motion to
enforce shall be governed by the Texas Rules of Civil Procedure
applicable to the filing of an original lawsuit. Each party whose
rights, privileges, duties, or powers may be affected by the motion is
entitled to receive notice by citation and shall be commanded to
appear by filing a written answer. Thereafter, the proceedings shall
be as in civil cases generally.

(c) After rendition of a decree of divorce or annulment, the
court retains the power to enforce the property division made under
Section 3.63 of this code. A motion to enforce the division of tangible
personal property in existence at the time of the decree must be filed
within a period of two years after the decree was signed or becomes
final after appeal, whichever is the later, or the suit is barred. A
motion to enforce the division of future property not in existence at
the time of the original decree must be filed within a period of two
years after the right to the property matures or accrues or after the
decree becomes final, whichever is the later, or the suit is barred.

(d) The procedures and limitations provided by this subchapter
do not apply to existing property not divided on divorce and thereby
held by the ex-spouse as tenants in common. Except as provided by
Subchapter F of this chapter, a suit for partition of that property is
governed by the rules applicable to civil cases generally.

(e) Neither party may demand a jury trial if the procedures to
enforce a decree provided by this subchapter are invoked.

Commentary
Subchapter D was enacted in 1983 to define the procedure for

enforcement" ° and clarification of decrees of divorce or annulment.
Motions to enforce the decree must be filed in the court awarding
the division, but otherwise the motion is treated as an original lawsuit.
As provided by rule 106, notice of the motion to enforce is accom-
plished by citation."'

440. The process of enforcement is based on the scheme devised by Judge Sam Emison in
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The scope of the two-year limitation period in subsection (c) is
applicable to all apposite proceedings under subchapter D.4 2 The
limitation period, however, specifically applies only to "the division
of tangible personal property in existence at the time of the decree"
and "the division of future property [of any kind] not in existence
at the time of the original decree." 443 The subject matter of a "court
order" or "portion of a decree of divorce or annulment" enforceable
under subsection (c) may nevertheless go far beyond these matters.4"
With respect to matters to which the time limitation is specifically
applicable, the Texas Supreme Court has held that a subsequent
motion for contempt made in respect of property covered by a prior
timely contempt motion is not barred by lapse of time.44

The power of enforcement does not extend to orders entered in
suits other than those for divorce or annulment under section 3.63.
Hence, the enforcement of an order entered in a suit to divide property
undivided on divorce,446 as well as a division of separate property
under a property settlement agreement under section 3.631,47 does
not come within the purview of this section.

Exparle McKinley, 578 S.W.2d 437 (Tex. Civ. App. - Houston [ist Dist.) 1979). The reference
to subchapter F in § 3.70(d) was added in 1987.

441. TEx. R. Crv. P. 106.
442. Gonzales v. Gonzales, 728 S.W.2d 446, 447 (Tex. App. - San Antonio 1987, no writ).

Thus, a dispute similar to that in Squires v. Squires, 673 S.W.2d 681 (Tex. App. - Corpus
Christi 1984, no writ), would be subject to the provisions of § 3.70(c).

443. Tax. Fm. CODE ANN. § 3.70(c) (Vernon Supp. 1990); see infra commentary accom-
panying § 3.70.

444. See, e.g., Bowden v. Knowlton, 734 S.W.2d 206, 207 (Tex. App. - Houston [1st
Dist.) 1987, no writ). In Burton v. Burton, 734 S.W.2d 727, 729 (Tex. App. - Waco 1987,
no writ), the Waco court concluded that even though subsection (c) may not allow an aggrieved
party to invoke a court's power to deliver particular property more than two years after the
order, the court on its own motion may do so.

445. Ex parle Goad, 690 S.W.2d 894, 896-97 (Tex. 1985). Prior to the enactment of this
section, motions to enforce division of future property were governed by Huff v. Huff, 648
S.W.2d 286 (rex. 1983). In Goad, the court held that an amended motion, filed subsequent to
the effective date of § 3.70(c), was nevertheless governed by Huff, because the amended motion
did not allege a transaction sufficiently different from the original complaint, filed prior to the
effective date of this section. Id.

446. Brannon v. Brannon, 692 S.W.2d 528, 530 (Tex. App. - Dallas 1985, no writ). In
Cook v. Cameron, 703 S.W.2d 690, 692 (Tex. App. - Corpus Christi 1985), rev'd, 733 S.W.2d
137 (rex. 1987), the appellate court held that §§ 3.70-.77 did not give a trial court power to
interpret, clarify, or modify a prior judgment of an appellate court, because a prior judgment
of the Texas Supreme Court had disposed of the issue.

447. Pettitt v. Pettitt, 704 S.W.2d 921, 923 (Tex. App. - Houston [14th Dist.] 1986, writ
rerd n.r.e.).
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Subsection (d) excludes from the scope of the subchapter existing
property not divided on divorce,"6 and such property is thereafter
subject to partition or a "just and right" division under subchapter
F.

§ 3.71. Enforcement of Division of Property

(a) Except as provided by this subchapter and by the Texas
Rules of Civil Procedure, a court may not amend, modify, alter, or
change the division of property made or approved in the decree of
divorce or annulment. Further orders may be entered to enforce the
division, but these orders shall be limited to orders in aid of or in
clarification of the prior order. The court may specify more precisely
the manner of effecting the property division previously made if the
substantive division of property is not altered or changed. An order
of enforcement does not alter or affect the finality of the decree of
divorce or annulment being enforced.

(b) An order under this section that amends, modifies, alters,
or changes the actual, substantive division of property made or
approved in a final decree of divorce or annulment is beyond the
power of the divorce court to enter and is unenforceable.

(c) The power of the court to enter further orders to aid or
clarify the property division is abated during the pendency of any
appellate proceeding.

Commentary

This section provides a means of enforcing a division of property
"by orders in aid of or in clarification of the prior order" 449 but
prohibits the trial court from altering the division of property in the
decree in any substantive manner. 40 This restriction prevents enforce-

448. Busby v. Busby, 457 S.W.2d 551, 554 (Tex. 1970) (upon divorce, undivided community
property becomes a tenancy-in-common of the former spouses); see Templet v. Templet, 728
S.W.2d 844, 847 (rex. App. - Beaumont 1987, no writ).

449. See, e.g., Able v. Able, 725 S.W.2d 778, 779 (Tex. App. - Houston [14th Dist.] 1987,
writ ref'd n.r.e.); Boaz v. Boaz, 708 S.W.2d 901, 903 (rex. App. - Houston [14th Dist.] 1986,
writ dism'd); McEntire v. McEntire, 706 S.W.2d 347, 351 (Tex. App. - San Antonio 1986,
writ dism'd).

450. The restriction generally accords with prior law. See McGehee v. Epley, 661 S.W.2d
924, 925 (rex. 1983); Schwartz v. Jefferson, 520 S.W.2d 881, 888 (rex. 1975); Harris v. Harris,
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ment remedies from being used to relitigate a final property division.
An order in aid, or clarification, of a prior order constitutes a final
judgment and is appealable. 451

§ 3.72. Clarification Order

(a) On the motion of either party or on the court's own motion,
the court may issue a clarifying order before a motion for contempt
is made or heard, in conjunction with a motion for contempt, or on
denial of a motion for contempt.

(b) On a finding by the court that the original form of the
division of property is not specific enough to be enforceable by
contempt, the court may issue a clarifying order setting forth specific
terms to enforce compliance with the original division of property.

(c) A clarifying order may not be given retroactive effect. A
reasonable time shall be provided for compliance before the clarifying
order may be enforced by contempt or in another manner.

Commentary

This section permits a court to issue a clarifying order setting
forth specific terms to enforce prospective compliance with the original
division of property. The provision responds to a situation in which
a court is unable to use its contempt powers to enforce an order to
divide property because the order is not precise in directing action
necessary for compliance.4 5

2 Subsection (c) permits a party reasonable

679 S.W.2d 75, 77 (Tex. App. - Dallas 1984, writ dism'd). For instances in which the trial
court exceeded its authority under this section, see Tyler v. Tyler, 742 S.W.2d 740, 743 (Tex.
App. - Houston [14th Dist.] 1987, writ denied) (order that former husband compensate former
wife for postdivorce voluntary payment of former husband's debt); McDowell v. McDowell,
705 S.W.2d 345, 346-47 (Tex. App. - Dallas 1986, no writ) (order of sale of property contrary
to divorce decree); Griffith v. Griffith, 698 S.W.2d 729, 732 (Tex. App. - El Paso 1985, no
writ) (putting an additional burden on title to realty); In re Allen, 692 S.W.2d 112, 116 (Tex.
App. - Amarillo 1985) (holding that order in aid and clarification of divorce decree amounted
to modification in light of numerous unresolved questions of law and fact), rev'd, 717 S.W.2d
311 (rex. 1986); Bjornson v. Corbitt, 690 S.W.2d 345, 347-48 (Tex. App. - Fort Worth 1985,
no writ) (order requiring former husband to pay former wife's attorney's fees from former
community estate, when no such obligation was included in the final decree).

451. Starr v. Starr, 690 S.W.2d 86, 88 (Tex. App. - Dallas 1985, no writ); TEX. Civ.
PiAc. & REm. CODE Am. § 51.012 (Vernon 1986) (appealable order).

452. The section is modeled on the remedy provided in Fx parte McKinley, 578 S.W.2d
437, 437-38 (Tex. Civ. App. - Houston [ist Dist.] 1979, no writ). The divorce decree required
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time for compliance before a clarifying order may be enforced by
contempt. Although there is no specific requirement of notice, notice
is accomplished by complying with rule 106. 453

§ 3.73. Delivery of Property

To enforce the division of property made in a suit for divorce
or annulment, the court may make an order to deliver the specific
existing property awarded, whether or not of especial value, including
an award of an existing sum of money or its equivalent.

Commentary

This section clarifies the broad equitable power of the trial court
to order the delivery of existing specific tangible or intangible property
that was divided at the time of divorce, regardless of its having special
value. The statute authorizes a postjudgment order like the order of
the divorce court in Ex parte Preston454 as well as giving statutory
form to rule 31045- for the granting of a writ of possession.

§ 3.74. Reduction to Money Judgment

(a) If a party fails to comply with a decree of divorce or
annulment and delivery of property awarded in the decree is no longer
an adequate remedy, the court may enter a money judgment for the
damages caused by that failure to comply.

the former wife to execute a note and deed of trust in favor of the former husband but failed
to specify a date on which execution would be required. Id. at 438. The trial court denied the
former husband's motion for contempt and instead entered an order in aid of the decree in
which a date for execution was specified. Id. In upholding the subsequent order of contempt
against the former wife for failure to execute the documents, the Houston court concluded that
the trial court's order in aid of the decree set forth with particularity the form of the documents
and the date and time for their delivery. Id.

453. Tax. R. Civ. P. 106.
454. 162 Tex. 379, 347 S.W.2d 938 (1961). There the court, which had on divorce awarded

one spouse particular money in possession of the other spouse, had the authority to hold the
spouse in possession as a constructive trustee and thus to coerce failure to deliver by contempt.
162 Tex. at 382, 347 S.W.2d at 939-41.

455. T.x. R. Crv. P. 310.
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(b) On the motion of any party who did not receive payments
of money as awarded in a decree of divorce or annulment, the court
may enter judgment against a defaulting party for the amount of
unpaid payments to which the movant is entitled. The remedy of a
reduction to money judgment is in addition to all other remedies
provided by law.

(c) A money judgment rendered under this section may be
enforced by any means available for the enforcement of a judgment
for debt.

Commentary

This section allows a court to enter a money judgment in lieu of
a party's compliance with the divorce decree for the delivery of
property. Subsection (a) provides a money judgment against a party
in possession of property that was awarded to the other spouse for
loss, damage, or destruction of the property or delay in its delivery.
The movant has the burden of proving the amount of damages to
which he or she is entitled by reason of noncompliance. The amount
of damages claimed would therefore not be affected by the jurisdic-
tional amount limitations which would otherwise constrain a court in
a nonmarital dispute.

Subsection (b) permits a money judgment against a party who
has failed to make payments to the other spouse as required by the
divorce decree.4 56 The subsection further provides that such a remedy
is "in addition to all other remedies provided by law." Thus, recourse
to a motion for contempt for failure to make payments of future
property to a former spouse is not precluded.

§ 3.75. Right to Future Property

An award of the right to receive installment payments or a lump-
sum payment due on the maturation of an existing vested or nonvested
right to be paid in the future may be enforced by the remedies
provided by this subchapter. The subsequent actual receipt by the
nonowning party of property awarded to the owner creates a fiduciary

456. See Perkins v. Perkins, 690 S.W.2d 706, 707-08 (Tex. App. - El Paso 1985, writ ref'd
n.r.e.).
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obligation in favor of the owner and imposes a constructive trust on
the property for the benefit of the owner.

Commentary

The right to receive accrued community pension benefits and
similar rights is an existing property right for the purpose of making
a property division on divorce.4 7 This section gives a former spouse
the remedies of subchapter D for the enforcement of orders dealing
with such rights and other payments to be made in the future. The
constructive trust principle458 specifically permits the application of
coercion through contempt. 459 The statute's specific reference to "a
fiduciary obligation" grants the owner a separate array of remedies
permitted against a fiduciary.

§ 3.76. Contempt

(a) An order requiring delivery of specific property, or an award
of a right to future property, may be enforced by contempt.

(b) An award of a sum of money in a decree of divorce or
annulment, payable in a lump sum or in future installment payments
in the nature of debt, other than that in existence at the time of the
decree or as provided in Section 3.75 of this code, is not enforceable
by contempt.

(c) This subchapter does not detract from or limit the general
power of a court to enforce its orders by appropriate means.

Commentary

Subsection (a) lays down general rules for enforcement by con-
tempt of precise orders concerning delivery of specific property and
awards of property to be received in the future. The reference to
delivery of specific property is a restatement of rules 632 and 6334
on the writ of possession. The right to future property refers to a

457. Cearley v. Cearley, 544 S.W.2d 661 (Tex. 1976).
458. Ex parte Preston, 162 Tex. 379, 382, 347 S.W.2d 938, 940 (1961) (holding that a

former husband in possession of proceeds of his former wife's share of the community property
was a constructive trustee for his former wife and not her debtor).

459. Id. at 383-84, 347 S.W.2d at 940-41.
460. Tax. R. Crv. P. 632, 633.
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present right to share in a fund such as a pension fund or a judgment,
which is a present right to an existing fund.

Subsection (b) is a restatement of the constitutional rule against
imprisonment for debt41 as interpreted in such cases as Ex parte
Yates.40 But the drafters were careful to confine the operation of the
rule as far as possible. Because all property subject to division is in
esse at the time of division, a money judgment that falls within the
exception would be for payment of contractual alimony, a right of
reimbursement, or a debt to be paid out of future acquisitions. A
money judgment made to facilitate an equitable division should
provide that it is to be paid out of existing property so that it
constitutes a division of existing property.

Subsection (c) was supplied out of an abundance of caution so
that it is clear that remedies provided under this section are cumulative
of existing remedies.

§ 3.77. Costs

In any proceeding to enforce a property division as provided by
this subchapter, the court may award costs as in other civil cases.
Reasonable attorney's fees may be taxed as costs in any proceeding
under this subchapter, and may be ordered paid directly to the
attorney, who may enforce the order for fees in his own name by
any means available for the enforcement of a judgment for debt.

Commentary

This section permits an award of costs and reasonable attorney's
fees in a suit to enforce a property division under this subchapter.43

The provision allowing such an award, as in other domestic relations
cases, is not mandatory, and the refusal of an award is reviewable
only for abuse of discretion.""

With respect to taxing attorney's fees as court costs, this section
is reminiscent of language contained in section 3.58(b)(4) as enacted

461. Tnx. CONST. art. I, § 18.
462. 387 S.W.2d 377 (Tex. 1965).
463. See Tax. F m. CODE ANN. § 3.65 (Vernon 1975) (where awards of costs in suits for

divorce or annulment are generally treated); see also supra commentary accompanying § 3.65.
464. Cook v. Cameron, 703 S.W.2d 690, 694-95 (Tex. App. - Corpus Christi 1985), rev'd,

733 S.W.2d 137 (Tex. 1987).
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in 1981, but omitted from section 3.58(c)(4) in 1983 along the lines
suggested by the author."5 Taxing attorney's fees as court costs has
not been a practice known to Texas law in this context.4" The phrase
"court costs" is probably not meant as a term of art but in the sense
of "necessary expenses for legal services" as explained in Jacks v.
Teague.467

SUBCHAPTER E. [BLANK]

Commentary

This subchapter is reserved for expansion.

SUBCHAPTER F. DIVISION OF PROPERTY FOLLOWING A
DECREE OF DIVORCE OR ANNULMENT

Introductory Commentary

Subchapter F (without an intervening subchapter E) was added
in 1987 to extend the equitable division principle laid down in section
3.63 to property subject to division but not dealt with in a prior suit
for divorce or annulment. Some general rules are provided in section
3.90. Sections 3.91 and 3.92 define the remedy in two situations: (1)
when the property could have been dealt with by the court granting
a divorce or annulment but it failed to do so and (2) when the
property was not dealt with because it was beyond the jurisdiction of
that court. Division under either section is subject to any prior division
by the parties or another court having jurisdiction to make a division.
Section 3.93 deals with the award of attorney's fees in proceedings
for division of property. In 1989 the effective date provision of the

465. See McKnight, Texas Family Code Symposium - Title 1. Husband and Wife, 13 TEx.
TEcH L. REv. 611, 705-06 (1982).

466. See Chapman v. Chapman, 172 S.W.2d 127, 128 (Tex. Civ. App. - Fort Worth 1943,
writ dism'd); Jacks v. Teague, 136 S.W.2d 896, 897-98 (Tex. Civ. App. - Dallas 1940, writ
dism'd); Robbins v. Robbins, 125 S.W.2d 666, 673 (Tex. Civ. App. - Fort Worth 1939, no
writ); Newland, Taxing Costs in Texas Courts, 28 Tax. B.J. 187, 244-45 (1965).

467. 136 S.W.2d 896, 897-98 (Tex. Civ. App. - Dallas 1940, writ dism'd); see McEntire
v. McEntire, 706 S.W.2d 347, 351 (Tex. App. - San Antonio 1986, writ dism'd).
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1987 enactment" was clarified so that subchapter F relates only to
new causes of action brought after October 31, 1987 for property left
undivided by decrees of divorce or annulment rendered "before, on,
or after November 1, 1987." 469

§ 3.90. Procedure for Division of Certain Property not Divided on
Divorce or Annulment

(a) Property not divided or awarded to a spouse in a final
decree of divorce or annulment may be divided in a suit under this
subchapter. Except as otherwise provided by this subchapter, the suit
is governed by the Texas Rules of Civil Procedure applicable to the
filing of an original lawsuit.

(b) The suit may be brought by either former spouse.
(c) The suit must be filed before two years after the date on

which a former spouse unequivocally repudiates the existence of the
ownership interest of and communicates that repudiation to the other
spouse. The two-year limitations period is tolled for the period of
time that a court of this state does not have jurisdiction over the
former spouses or over the property.

Commentary

Property covered by this subchapter may be either separate or
community property. The proceeding anticipated by this subchapter
F is not a true motion but a new suit. Although the point is not
clear from subsection (b), the fact that the process of equitable division
is a completion of a proceeding for divorce or annulment, both of
which must be brought to judgment against a living spouse, suggests
that both former spouses must be living when the suit is taken to
judgment under this subchapter. Thus, if either former spouse has
died, the division of the undivided property subject to division under
section 3.63 cannot be made except by partition. Property not pre-
viously addressed by the trial court may be at issue,470 including

468. Spousal Liability and Division of Marital Property Act, ch. 50, § 7, 1987 Tex. Gen.
Laws 159, 161.

469. Act of June 1, 1989, ch. 371, § 10(b), 1989 Tex. Gen. Laws 1462, 1466.
470. 453 U.S. 210 (1981); see Note, Closing the McCarty -USFPA Window: A Proposal

for Relief from McCarty-Era Final Judgments, 63 TExAs L. REv. 497 (1984).
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military pension interests which would not have been divisible under
McCarty v. McCarty.471

Under subsection (c) the suit for division under this subchapter
must be brought within two years after the respondent unequivocally
communicates repudiation of the petitioner's ownership interest in the
property. The period of limitation is the same as that for an action
of conversion of personalty, 472 but the standard for accrual of the
cause of action is more stringent.4 73 If the limitation period has run,
however, equitable division of personalty is no longer possible but
the right of partition under Busby v. Busb 474 is still available. If real
property was left undivided and the two year statute of limitation
has run but no adverse possession statute has run against the former
spouse bringing the proceeding, a partition under Busby also seems
to be available. If the two year period under this section has not run,
but the period of adverse possession would have run under the
applicable statute, the section still seems to provide an exception for
relief. The provision for tolling of the limitation period is not alto-
gether clear, but it seems to mean that the period is tolled as to lack
of jurisdiction over the person of the respondent only. If the court
granting a divorce or annulment lacks personal jurisdiction over the
respondent, personal property in which that spouse has an interest is
beyond the power of the court to divide. In addition, the limitation
period will be tolled, as to that property, until the respondent is
within the court's jurisdiction or invests the personal property in
realty subject to the court's jurisdiction.

§ 3.91. Division of Undivided Assets: Prior Court had Jurisdiction
to Divide Property but Failed to Do So

(a) If a final decree of divorce or annulment rendered by a
Texas court failed to dispose of property subject to division under
Section 3.63 of this code even though the court had jurisdiction over

471. See Allison v. Allison, 700 S.W.2d 914, 915 (Tex. 1985) (per curiam); see McKnight,
Family Law: Husband and Wife, Annual Survey of Texas Law, 41 Sw. L.J. 1, 36 (1987). The
point is illustrated by Haynes v. McIntosh, 776 S.W.2d 784, 786-87 (rex. App. - Corpus
Christi 1989, writ denied).

472. TEx. Civ. PRAC. & REM. CODE ANN. § 16.003 (Vernon 1986).
473. See Las Mendozas, Inc. v. Powell, 368 F.2d 445, 450 (5th Cir. 1966).
474. 457 S.W.2d 551 (Tex. 1970).
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the spouses or over the property, the court shall divide the property
in a manner that the court deems just and right, having due regard
for the rights of each party and any children of the marriage.

(b) If a final decree of divorce or annulment rendered by a
court in another state failed to dispose of property subject to division
under the law of that state even though the court had jurisdiction to
do so, the court of this state shall apply the law of the other state
regarding undivided property as required by Article IV, Section 1,
United States Constitution (the full faith and credit clause) and
enabling federal statutes.

Commentary

Sections 3.91 and 3.92 are both concerned with "property subject
to division" in a prior suit for divorce or annulment. Section 3.91
deals with situations when the court dissolving the marriage had
power to dispose of the property, and section 3.92 controls situations
when the court lacked that power. The phrase "subject to division"
means property that could be dealt with by a Texas court or a foreign
court in the absence of jurisdictional impediments.

Except as provided in section 3.91(b), the standard of division
prescribed by both sections 3.91 and 3.92 is the "just and right"
formula of section 3.63. This equitable standard should be applied at
the time of the divorce or annulment, just as it is in the case of a
remand on appeal. If a prior division was obstructed by the wrongful
act of one of the spouses, a right to damages should be pled as an
independent cause of action. A wrongful act of that kind is not,
therefore, a factor for consideration in the process of division which
relates back to the time of the prior suit.

Another "state" referred to in both sections seems clearly to
mean other states or territories of the United States. 47" The references
to the United States Constitution and federal statutes in section 3.91(2)
make this reference plain. Hence, judgments of foreign countries are
excluded from the purview of these sections. Thus, when the court
of a foreign country fails to dispose of property in a suit for divorce
or annulment, reliance must be had on the right of partition.

475. TEx. GOV'T CODE ANN. § 311.005(7) (Vernon 1988).
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If property was within the power of another American jurisdiction
to divide but was overlooked, a Texas court under subsection (b)
must apply the law of the other American jurisdiction. 476

§ 3.92. Division of Undivided Assets: Prior Court Lacked Jurisdiction
to Divide Property

(a) If a final decree of divorce or annulment rendered by a
Texas court failed to dispose of property subject to division under
Section 3.63 of this code because the court lacked jurisdiction over a
spouse or the property, that court may, if it subsequently acquires
the requisite jurisdiction, divide the property in a manner that the
court deems just and right, having due regard for the rights of each
party and any children of the marriage.

(b) If a final decree of divorce or annulment rendered by a
court in another state failed to dispose of property subject to division
under the law of that state because the court lacked jurisdiction over
a spouse or the property, a court of this state may, if it subsequently
acquires the requisite jurisdiction, divide the property in a manner
that the court deems just and right, having due regard for the rights
of each party and any children of the marriage.

Commentary

This section provides judicial power to divide property which
was not divided because of the lack of jurisdiction of a divorce court
of this state or another state or territory of the United States. 4 7 It is
therefore provided that if a Texas court acquires the requisite juris-
diction to make an effective division of such property, the court is
empowered to employ the "just and right" standard of section 3.63
to do so. The same rules are applicable for section 3.92 as for section
3.91 except with respect to property subject to division in a prior suit
in another American state or territory. In this instance, because of
lack of jurisdiction of the foreign court to divide the property, it was

476. Welsch v. Gerhardt, 583 S.W.2d 615, 616-17 (Tex. 1979); Elmer v. Elmer, 567 S.W.2d
18, 20 (Tex. Civ. App. - El Paso 1978, writ ref'd n.r.e.).

477. See supra commentary accompanying § 3.91.
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thought proper that a Texas court could apply its equitable division
standard regardless of the law of the foreign state.

§ 3.93. Attorney's fees

In any proceeding to partition or to divide property as provided
by this subchapter, the court may award reasonable attorney's fees
and order that they be paid directly to the attorney, who may enforce
the order in the attorney's own name by any means available for the
enforcement of a judgment for debt.

Commentary

In its exercise of judicial discretion attorney's fees may be awarded.
either to a petitioner or a respondent in a proceeding for partition
or division of property left undivided in a previous suit for divorce
or annulment. This section contains the only mention in this sub-
chapter of suits for partition and therefore allows attorney's fees in
such suits as well as suits under section 3.91 and 3.92.
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CHAPTER 4. RIGHTS, DUTIES, POWERS, AND LIABILITIES
OF SPOUSES

Introductory Commentary

Sections 4.01, 4.02, 4.03 and 4.04 are recodifications of portions
of the matrimonial property legislation of 1967.478 They were grouped
together as a separate chapter rather than as a part of chapter 5
because their subject matter is not, strictly speaking, property ori-
ented. The four provisions had their immediate origin in articles
4627, 4614, 4625, and 4626, 479 respectively. Section 4.05 was added
in 1975; sections 4.031 and 4.06, in 1987.

§ 4.01. Persons Married Elsewhere

The law of this state applies to persons married elsewhere who
are domiciled in this state.

Commentary

The provision of article 4627, from which this section was
derived, had its origin in section 13 of the Act of January 20, 1840,
Texas' first marital property statute. That section was in turn derived
from article 2370 of the Louisiana Civil Code of 1825. At that time
there was considerable debate among the commentators as to whether
there was a tacit term of marriage that appropriated to the marriage
(throughout its existence and wherever the spouses might be domi-
ciled) all the incidents of marriage of the place where the marriage
was contracted, unless the parties made a specific agreement to the
contrary. 40 The statute was designed to settle this debate for purposes
of Texas law. 48' As pointed out in the commentary to the 1969 bill,
the phrase "law of this state" refers not only to the domestic law

478. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 739.
479. Id. (repealed and adopted as part of the Family Code by Act of May 14, 1969, ch.

888, § 6, 1969 Tex. Gen. Laws 2707, 2733).
480. The views of various writers are discussed at length in J. STORY, CoMMENTARIEs ON

rHE CONFLICT OF LAWS 119-67 (Boston 1834). See S. Lm IoRE, DISSERTATONS ON rHE
QUESTIONS WHICH ARISE FROM Ta CONTRARMTY OF THE PosrrvE LAws OF TH DIFF-RE
STATES AND NATIONS (New Orleans 1828).

481. See Thomas & Thomas, Community Property and the Conflict of Laws: A Recapit-
ulation, 4 Sw. L.J. 46, 52-57 (1950).
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of Texas but to the conflict of laws rules of Texas as well.

§ 4.02. Duty to Support

Each spouse has a duty to support the other spouse. Each parent
has the duty to support his or her child during the period that the
child is a minor, and thereafter so long as the child is fully enrolled
in an accredited secondary school in a program leading toward a
high school diploma until the end of the school year in which the
child graduates. A spouse or parent who fails to discharge the duty
of support is liable to any person who provides necessaries to those
to whom support is owed.

Commentary

This section was enacted in 1969 and amended in 1979, 1985,
and 1989. The 1985 amendment extends the duty of support of a
minor child4u until the time the child graduates from high school in
those cases when the child's normal progress has been delayed. 4

8
3

Thus, support is due as long as a child remains enrolled in high
school. It should be noted, however, that the Education Code requires
that a student be "under the age of [twenty-one] years on the first
day of September of any scholastic year" for the school district to
receive funding for the student's education.4 Hence, a student over
twenty-one on September 1 of any year probably will not be admitted
to a public school and would therefore not be owed a duty to support
unless enrolled elsewhere. The requirement that the school be "ac-
credited," also part of the 1985 amendment, may refer to private as
well as public schools because both are subject to the accreditation
requirements of the State Board of Education to which the section

482. See Jilani v. Jilani, 767 S.W.2d 671, 679 (Tex. 1988) (Gonzalez, J., dissenting); In re
Burrell, 747 S.W.2d 479, 482 (rex. App. - Amarillo 1988, writ denied); Eikenhorst v.
Eikenhorst, 746 S.W.2d 882, 891 (Tex. App. - Houston [1st Dist.] 1988, no writ). A child
under 18 who marries is no longer a minor even if the child still under 18 is later divorced.
TEx. FAM. CODE ANN. § 4.03 (Vernon 1975); TEx. PROB. CODE ANN. § 3(t) (Vernon 1980);
see Laird v. Swor, 737 S.W.2d 601, 602-03 (rex. App. - Beaumont 1987, no writ).

The 1979 amendment made the duties of the spouses correlative. Act of May 17, 1979, ch.
193, § 3, 1979 Tex. Gen. Laws 421.

483. Act of May 24, 1985, ch. 183, § 1, 1985 Tex. Gen. Laws 750.
484. TEx. EDUC. CODE. ANN. §§ 21.031(a), 21.036 (Vernon 1987).
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presumably refers.' 65 In 1989, minor word and punctuation changes
were made in the section and a reference to primary school education
was removed as superfluous. 486

§ 4.03. Capacity of Spouses

Except as expressly provided by statute or by the constitution,
every person who has been married in accordance with the law of
this state, regardless of age, has the power and capacity of an adult,
Including the capacity to contract.

Commentary

The phrase "the law of this state" refers not only to the domestic
law of Texas but to the Texas conflict of laws rules as well.
Independent constitutional and statutory provisions define the capac-
ity to vote, as contained in section 5.01 of the Election Code and
article VI of the Texas Constitution. The reference to "other rules
of law" in article 4625 as it stood in the 1967 enactment was omitted
as superfluous in the 1969 adoption of the Family Code, although it
was originally intended to cover such situations as the marriage of a
minor adjudged to be a juvenile delinquent.

Either spouse can contract validly without the joinder of the
other,48 except with regard to disposition of jointly managed com-
munity property and participation in disposition of the homestead.
In the context of nonhomestead jointly managed community prop-
erty, the third person will be protected if he can rely on the provisions
of section 5.24.

§ 4.031. Spousal Liability

(a) A person is personally liable for the acts of the person's
spouse only if:

485. Id. § 21.036.
486. Act of June 14, 1989, ch. 369, § 4, 1989 Tex. Gen. Laws 1458, 1460.
487. Tax. CoNsr. art. VI, §§ 1, 2; Tax. Eric. CODE Aim. §§ 11.002, 13.001 (Vernon 1986

& Supp. 1990).
488. See, e.g., Greve v. Cox, 683 S.W.2d 535, 536-37 (Tex. App. - Dallas 1984, no writ).

Contrary implications of Herrington v. Pelkey, 424 S.W.2d 507 (Tex. Civ. App. - Beaumont
1968, writ ref'd n.r.e.), cannot now be seriously entertained.
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(1) the spouse acts as an agent for the person; or
(2) the spouse incurs a debt for necessaries under Section

4.02 of this code.
(b) Except as provided by Section 5.61 of this code, community

property is not subject to a liability that arises from an act of a
spouse.

(c) A spouse does not act as an agent for the other spouse
solely because of the marriage relationship.

Commentary

This section was added at the second special legislative session
of 1987 and an ambiguity in subsection (a) was rectified at the regular
legislative session of 1989.

The purpose of the section is to define the personal liability of
spouses as the drafters of the 1967 legislation perceived it but did
not include reference to such liability because it was thought that
the rules embodied in sections 4.61 and 4.62 sufficiently dealt with
the proprietary aspects of the subject. The need for specific legislation
to clarify existing principles of personal liability4 9 was demonstrated
by a series of decisions which departed from these principles in
greater or lesser degrees. 49o

Subsection (a) disposes of the notion that a liability described
as a community debt imposes liability on both spouses when incurred
by the act of only one spouse, except in the two instances men-
tioned.491 Subsection (b) refers to the provisions for property liability
in section 5.61. Subsection (c) reiterates the provisions of subsection

489. In re Karber, 25 Bankr. 9, 12 (Bankr. N.D. Tex. 1982); Latimer v. City Nat'l Bank,
715 S.W.2d 825, 826-27 (Tex. App. - Eastland 1986, no writ); Miller v. City Nat'l Bank,
594 S.W.2d 823, 826 (Tex. Civ. App. - Waco 1980, no writ).

490. Cockerham v. Cockerham, 527 S.W.2d 162, 171-72 (Tex. 1975); Wileman v. Wade,
665 S.W.2d 519, 520 (Tex. App. - Dallas 1983, no writ); Anderson v. Royce, 624 S.W.2d
621, 623 (Tex. App. - Houston [14th Dist.] 1981, writ ref'd n.r.e.); Inwood Nat'l Bank v.
Hoppe, 596 S.W.2d 183, 185 (Tex. Civ. App. - Texarkana 1980, writ ref'd n.r.e.). See
generally McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 42 Sw.
L.J. 1, 4 (1988) (discussing legislation for the purpose of clarifying the concept of spousal
liability).

491. For an example of interspousal agency, see Little v. Clark, 592 S.W.2d 61, 63-64
(Tex. Civ. App. - Fort Worth 1979, writ ref'd n.r.e.).
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(a) by codifying the rule enunciated in Wilkinson v. Stevison.4
9

§ 4.04. Joinder in Civil Suits

(a) A spouse may sue and be sued without the joinder of the
other spouse.

(b) When claims or liabilities are joint and several, the spouses
may be joined under the rules relating to joinder of parties generally.

Commentary

After enactment of this provision, based on article 4626, it was
pointed out by the drafters that in light of General Insurance Co.
of America v. Casper,493 it would be advisable to rephrase this section
as follows: "Without the joinder of the other spouse a spouse may
sue and be sued with respect to that which is subject to his or her
sole management, control and disposition. ' '494 In Few v. Charter Oak
Fire Insurance Co.,4 95 however, the Texas Supreme Court construed
the 1967 version of article 4626 as the drafters intended and modi-
fication was deemed unnecessary.

Although it is not necessary to join both spouses when recovery
is sought against only one of them, some practical difficulty may be
encountered when a judgment rendered against only one of them is
sought to be satisfied under section 5.61(c) or (d)49

6 by execution or
garnishment of community property subject to joint management of
the spouses or management of the other spouse. In anticipation of
such difficulty, suit may be brought against the spouse sought to be

492. 514 S.W.2d 895, 898 (Tex. 1974); see Gravis v. Physicians & Surgeons Hosp., 427
S.W.2d 310, 311 (Tex. 1968); Coats v. Bockstein, 176 S.W.2d 968, 970-71 (Tex. Civ. App. -

Eastland 1944, no writ); Gohlman, Lester & Co. v. Whittle, 254 S.W. 595, 598 (Tex. Civ.
App. - Galveston 1923), rey'd on other grounds, 114 Tex. 548, 273 S.W. 808 (1925).

493. 426 S.W.2d 606 (Tex. Civ. App. - Tyler), writ ref'd n.r.e. per curiam, 431 S.W.2d
311 (Tex. 1968).

494. McKnight, Texas Family Code Symposium - Title 1. Husband and Wife, 5 TEx.
TEcH L. Ray. 281, 345 (1974).

495. 463 S.W.2d 424 (Tex. 1971).
496. See Gensheimer v. Kneisley, 778 S.W.2d 138, 140 (Tex. App. - Texarkana 1989, no

writ); Lawrence v. Hardy, 583 S.W.2d 795 (Tex. Civ. App. - San Antonio 1979, writ ref'd
n.r.e.) (discussed in McKnight, Family Law: Husband and Wife, Annual Survey of Texas
Law, 33 Sw. L.J. 99, 148-50 (1979)).
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held liable with joinder of the other spouse for the limited purpose
of enforcement of the judgment only.

§ 4.05. Criminal Conversation not Authorized

A right of action by one spouse against a third party for criminal
conversation is not authorized in this state.

Commentary

In Felsenthal v. McMillan,49 the Texas Supreme Court stated
that criminal conversation was a recognized cause of action in Texas
law.4 98 In a dictum the court went on to say that a wife had a right
of action to recover on this ground as well as a husband. 4

9 The
court also pointed out that not only adultery but also rape is included
in the tort of criminal conversation. °0 Thus, both aspects of the tort
of criminal conversation have been abolished by this section. In 1979,
when the section caption was conformed to the text of the section,
conflicting sentiments existed in the legislature on whether the scope
of the text should be narrowed or expanded; the text was left
undisturbed.50 1 The intent of the legislature in enacting this section
was to abolish the cause of action of one spouse against a third
person for his or her adulterous relations with the other spouse.

§ 4.06. Alienation of Affection not Authorized

A right of action by one spouse against a third party for
alienation of affection is not authorized in this state.

Commentary

In 1987, the independent cause of action which one spouse had
against a third person for the alienation of affection of the other

497. 493 S.W.2d 729 (Tex. 1973).
498. Id. at 730.
499. Id.
500. Id.
501. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 34

Sw. L.J. 115, 117 (1980).
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spouse'02 was meant to be abolished. Thus, with impunity a third
person may seek one spouse's breach of the marital contract of
fidelity, though the defaulting spouse may pay through unequal
division of the community estate on divorce/°3

The tort of impairment of the familial relationship0 4 neverthe-
less, apparently still subsists. This section will deter expansion of this
tort in some directions but not in others.

502. See, e.g., Williford v. Sharpe, 578 S.W.2d 498 (rex. Civ. App. - Texarkana 1979,
no writ).

503. See Young v. Young, 609 S.W.2d 758, 761 (rex. 1980).
504. See Salinas v. Fort Worth Cab & Baggage Co., 725 S.W.2d 701, 704 (rex. 1987).
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SUBTITLE B. PROPERTY RIGHTS
AND LIABILITIES

CHAPTER 5. MARITAL PROPERTY

Introductory Commentary

This chapter is a repetition in code form of the statutes enacted
as the Matrimonial Property Act of 1967 with reworking of existing
subject matter at subsequent regular legislative sessions. Because an
effort was made in 1967 to fit the subject matter of the revision to
the article numbers that had become associated with particular subjects
and because the 1969 codification departed as little as possible from
the language of the 1967 statute, the arrangement of this chapter is
neither consistently topical nor transactional. The sections are not
arranged to stress relationships - as between the spouse on the one
hand or as between spouses and third persons on the other.

The arrangement of the subjects shows a diversity of emphases.
In its more obvious aspects, the chapter covers three basic topics
dealing with matrimonial property: (1) definitions (subchapter A) and
changing the character of community property (subchapter C), with
mention of gifts in both; (2) management (subchapters B and E); and
(3) liability (subchapter D). Property division on divorce and annul-
ment is dealt with in section 3.63. Contractual capacity is covered in
sections 4.03 and 4.04, which also deals with joinder in suits. There
is no provision dealing specifically with interspousal fraud, rights of
reimbursement, or the rights of a putative spouse.

SUBCHAPTER A. SEPARATE AND COMMUNITY PROPERTY

§ 5.01. Marital Property Characterized

(a) A spouse's separate property consists of:
(1) the property owned or claimed by the spouse before

marriage;
(2) the property acquired by the spouse during marriage

by gift, devise, or descent; and
(3) the recovery for personal injuries sustained by the

spouse during marriage, except any recovery for loss of earning
capacity during marriage.
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(b) Community property consists of the property, other than
separate property, acquired by either spouse during marriage.

Commentary

The separate property of Texas married women was defined in
the Texas Constitution of 1845, and all subsequent constitutional
formulations, except that of 1869, were derived from that provision. 505

The Texas Constitution of 1876, as amended in 1980 and 1987, carries
the 1845 definition forward in reference to both spouses, as have the
statutes since 1848. Thus, by exclusion, the constitution in section 15
of article XVI defines community property:

All property, both real and personal, of a spouse owned or claimed
before marriage, and that acquired afterward by gift, devise or
descent, shall be the separate property of that spouse; and laws
shall be passed more clearly defining the rights of the spouses, in
relation to separate and community property.. .. 506

The principal question raised by this definition is whether enu-
meration of specific types of separate property excludes other types
of noncommunity interests. Although the exclusionary view has been
generally accepted, the courts have sometimes looked beyond the
constitutional definition of separate property to define basic concepts
of the matrimonial property system.5 °7 Moreover, during the nine-
teenth century, constitutional definition was scarcely ever consulted
in this context. Counsel and courts did not begin to rely on the
constitutional definition until well into the twentieth century. It was
not until 1925 that the Texas Supreme Court finally began to rely on
the constitutional definition as the centerpiece of the system.5 8

The constitutional provision recognizes the legislative function of
clarification, and the legislature responded in 1848 to define more
clearly what is separate and community property. 509 From 1845 until
1980, the constitutional definition was in terms of the property rights

505. See McKnight, Texas Community Property Law-Its Course of Development and
Reform, in ESSAYS iN THE LAW OF PROPERTY PRESENm D TO CLYDE Em.RY 30, 34-35, 43 (1975).

506. TEx. Cows'r. art. XVI, § 15.
507. See Graham v. Franco, 488 S.W.2d 390 (rex. 1972); McKnight, Book Review, 46

TExAs L. Ray. 297, 301 n.14 (1967).
508. Cauble v. Beaver-Electra Ref. Co., 115 Tex. 1, 274 S.W. 120 (1925); Gohlman, Lester

& Co. v. Whittle, 114 Tex. 548, 273 S.W. 808 (1925); Arnold v. Leonard, 114 Tex. 535, 273
S.W. 799 (1925).

509. Act of Mar. 13, 1848, ch. 79, 1848 Tex. Gen. Laws 79.
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of married women only, and from 1848 to 1967, individual provisions
were enacted to make distinct provisions for the married man and
married woman. The general statutory reference to "spouses" came
in 1967. The statutory definition of 1848 sufficed until 1913 when
the legislature, in response to demands for expanded rights of married
women, began to formulate the present pattern of Texas matrimonial
property law.510 After 1913 the legislature became bolder in altering
the fabric of the system, but its attempt to define the income of
separate property as separate property was struck down as
unconstitutional"' soon after those provisions had found their way
into the Revised Statutes of 1925. Since that time, the constitutional
definition has loomed much larger in the thinking of Texas lawyers
with respect to the definition of separate and community property.

The distinct but identical definitions of the separate property of
the husband and wife found in articles 4613 and 4614 of the Texas
Revised Civil Statutes of 1925512 were amalgamated in the first sentence
of the new article 4613 when the statutes were revised in 1967. These
terms are now expressed as subsections (a)(1) and (2) of this section.
Subsection (b) is derived from the fourth sentence of 1967's article
4613.113 The 1967 version read as follows: "All property owned or
claimed by either spouse before marriage and that acquired during
marriage by gift, devise or descent and the increase of property thus
acquired is a spouse's separate property .... ,,514 The provision with
respect to "increase in property" was derived from the phrase "in-
crease in land and slaves" in the 1848 statute which gave legislative
effect to the constitutional definition and was construed in 1859 as
not including the produce of land. 15 With- the abolition of slavery,
the term "increase" was understood as referring merely to increase
in the value of property. Without statutory prompting, the young of
separate livestock were construed as not belonging to the separate
estate. 16 In reformulating the definition in 1969, the troublesome
reference to "increase" was omitted as misleading. The drafters of

510. See Huie, Divided Management of Community Property in Texas, 5 Tax. TEcH. L.
REv. 623 (1974).

511. Arnold v. Leonard, 114 Tex. 535, 273 S.W. 799 (1925).
512. TEX RLv. Cirv. STAT. Am. arts. 4613, 4614 (Vernon 1951).
513. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735.
514. Id.
515. De Blane v. Hugh Lynch & Co., 23 Tex. 25 (1859).
516. See Stringfellow v. Sorrells, 82 Tex. 277, 18 S.W. 689 (1891).
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the 1969 statute felt that, without any dependence on statutory
phraseology, judicial interpretation had established the concept by
which increases in the value of separate property through natural
causes - weight gained by livestock,517 increase in price due to
economic conditions and the like518 - are clearly separate property
without superfluous provisions in the statute.

The principal factors in determining whether property is separate
or community are time of acquisition and tracing.519 The intention of
the parties to a transaction is sometimes relevant, for example, in
relation to gifts and that of third persons with respect to purchases
on credit and loans. As to time of acquisition, the primary rule is
inception of title. Tracing is simply a factual determination of mu-
tations. Further, if community property is not divided by the court
in a proceeding for divorce or annulment, the estate becomes a tenancy
in common of separate property of the former spouses by operation
of law.52 0 Acquisitions by way of contract are generally determined
by the same factors that control separate or community character in
other situations. Thus, marital status or domicile at the time of
contracting is controlling. If rights are acquired under a contract by
a single person, the rights are characterized as separate property.5 21

This is true even though payment may be made or services may be
performed in discharge of contractual terms during a subsequent
marriage. A right of reimbursement to the community compensates
the resulting community loss in such instances.5 " The acquisition of
retirement and pension benefits is the principal apparent exception to
these rules of characterization. Such benefits are characterized not at
the time the contract of employment is entered into but at the date
of accrual of benefits as elements of deferred compensation.

If a right is acquired when the acquiring spouse was a domiciliary
of another state, the law of that state with respect to characterization

517. Id., 18 S.W. at 689.
518. Id.
519. Dawson v. Dawson, 767 S.W.2d 949, 950 (rex. App. - Beaumont 1989, no writ).
520. Busby v. Busby, 457 S.W.2d 551 (rex. 1970) (divorce). The understanding that the

principle also operates with respect to property undivided on annulment of a marriage is evident
from the text of later statutes. See TEx. FAm. CODE ANN. §§ 3.90-.92 (Vernon Supp. 1990).

521. See McCurdy v. McCurdy, 372 S.W.2d 381 (rex. Civ. App. - Waco 1963, writ refd);
Bishop v. Williams, 223 S.W. 512 (rex. Civ. App. - Austin 1920, writ ref'd).

522. 372 S.W.2d at 383.
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of matrimonial property is controlling.5- Tracing is significant in such
situations, however, just as it is with respect to acquisition of Texas
land by foreign domiciliaries. s2 But the income from foreign realty
owned by a Texas domiciliary is characterized under Texas domestic
rules.52

Separate property of one spouse may be transferred to the other
spouse by gift, exchange, or sale. If the exchange or sale is for the
other spouse's separate property, the subject of the transaction be-
comes the separate property of the receiving spouse. Separate property
may also be transferred to the community by exchange or sale.s 6

Contractual rights acquired during marriage are usually community
rights.5  With respect to title which ripens by lapse of time (as
opposed to payment of purchase price or performance of services),
the character of the title ultimately acquired relates back to the
inception of the right and is fixed by the marital status at that time
unless original entry was as a naked trespasser, in which case marital
status of the acquirer at the end of the period controls the character
of the property acquired.5" What constitutes a naked trespass or entry
with color of right is not necessarily the same for purposes of the
inception of title rule as it is for satisfaction of the adverse possession
statute.5 29

523. Estate of Hanau v. Hanau, 730 S.W.2d 663 (rex. 1987); Cameron v. Cameron, 641
S.W.2d 210 (rex. 1983); see McKnight, Matrimonial Property, Annual Survey of Texas Law,
22 Sw. L.J. 129, 129-30 (1968).

524. See Huston v. Colonial Trust Co., 266 S.W.2d 231, 233-34 (Tex. Civ. App. - El Paso
1954, writ ref'd n.r.e.)

525. Tirado v. Tirado, 357 S.W.2d 468 (Tex. Civ. App. - Texarkana 1962, writ dism'd).
See generally H. MAsa, MA=AL PROPERTy jN CoNFucT oF LAws (1952) (comprehensive
overview of the subject).

526. Sparks v. Taylor, 99 Tex. 411, 424, 90 S.W. 485, 489-90 (1906); Walkup v. Stone, 73
S.W.2d 912, 914 (Tex. Civ. App. - Texarkana 1934, writ dism'd).

527. Brown v. Lee, 371 S.W.2d 694, 696 (Tex. 1963); Dixon v. Sanderson, 72 Tex. 359,
363, 10 S.W. 535, 536 (1888).

528. Strong v. Garrett, 148 Tex. 265, 271, 224 S.W.2d 471, 474 (1949).
529. Id. Compare Brown v. Foster Lumber Co., 178 S.W. 787 (Tex. Civ. App. - Galveston

1915, writ refd) (a naked trespasser who married prior to the end of the statute of limitations
period takes a community interest upon the ripening of title during marriage) with Scott v.
Washburn, 324 S.W.2d 957 (Tex. Civ. App. - Waco 1959, writ ref'd n.r.e.) (one who enters
land while single as good faith purchaser from a grantor without title takes title as separate
property upon the expiration of the limitations period during marriage). In the latter case the
court confused color of right as explained in Strong v. Garrett with color of title for the
purpose of adverse possession.

1057

1990] § 5.01



TEXAS TECH LAW REVIEW

Gifts or inheritances received by a spouse during marriage are
defined by the Texas Constitution as separate property.5 0 In the case
of acquisitions from the sovereign, a distinction must be made between
gratuitous ones and those which are onerously acquired. The former
are separate property and the latter are community.5 3' Acquisitions
from the federal sovereign are classified by the United States Supreme
Court not as gifts or compensation, but rather in the light of whether
Congress intended that they be subject to division or seizure under
state law. 532 Putting aside some but not all prior interpretation of
federal law, Congress has provided that armed forces retirement
benefits are subject to division 5

1 while certain veterans' disability
benefits are precluded from division.5 34 Gratuitous transfers to spouses
by third persons give rise to little difficulty of characterization. A
gift to both spouses is treated as a tenancy in common of separate
property of each spouse rather than as a gift to the community. 535 A
transfer to a spouse in consideration of the assumption of a mortgage
on the donated property is a gift of the transferor's equity in the
property and a community acquisition of the rest.536 With respect to
a gift in trust, insofar as the trust corpus will become the property
of the beneficiary there is no question that it is acquired as separate
property. As to the income from the corpus, in spite of some
differences of opinion,537 the better view is that the income from the

530. Tax. CoNsr. art. XVI, § 15.
531. Compare Ames v. Hubby, 49 Tex. 705, 710 (1878) (property gratuitously acquired

from the state is separate property of the donee spouse) with Barnett v. Spence, 28 Tex. Civ.
App. 344, 346, 67 S.W. 921, 923 (Tex. Civ. App. - Galveston 1902, writ ref'd) (a grant from
the state earned by service of a married man is acquired by onerous title and is therefore
community property).

532. McCarty v. McCarty, 453 U.S. 210, 236 (1981); Hisquierdo v. Hisquierdo, 439 U.S.
572 (1979).

533. 10 U.S.C. § 1408(c)(1) (1988).
534. Mansell v. Mansell, - U.S. - , 109 S. Ct. 2023, 104 L. Ed. 2d 675 (1989).
535. Bradley v. Love, 60 Tex. 472, 477 (1883); McLemore v. McLemore, 641 S.W.2d 395,

397 (Tex. App. - Tyler 1982, no writ); White v. White, 590 S.W.2d 587, 588 (Tex. Civ. App.
- Houston [1st Dist.] 1979, no writ); see Tittle v. Tittle, 148 Tex. 102, 108-10, 220 S.W.2d
637, 641-42 (1949); Kellett v. Trice, 95 Tex. 160, 169-70, 66 S.W. 51, 54 (1902); McKnight,
Matrimonial Property: Annual Survey of Texas Law, 23 Sw. L.J. 44, 47 (1969); Newman,
Income Distributions from Trusts-Separate or Community Property?, 29 TEx. B.J. 449 (1966).

536. Ellebracht v. Ellebracht, 735 S.W.2d 658 (Tex. App. - Austin 1987, no writ).
537. See Branscomb & Miller, Community Property and the Law of Trusts, 20 Sw. L.J.

699 (1966); Counts, Trust Income-Separate or Community Property?, 30 TEx. B.J. 851 (1967);
Davis, Income Arising from Trusts During Marriage Is Community Property, 29 TEx. B.J. 901
(1966).
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trust is the subject matter of a gift and is therefore separate property
of the beneficiary. 538 The courts have consistently held, however, that
income from a discretionary trust not paid to the beneficiary is not
community property.33 9 Gifts by one spouse to the other are the
separate property of the donee and with respect to gifts made after
the amendment of the Texas Constitution in 1980 the income from
such property is presumed to be separate property also.50 Gifts
between spouses may arise presumptively; for example, a conveyance
of community property by one spouse to the other is presumed to be
a gift,5 41 whereas a purchase of property by one spouse in the name
of the other with community property may be a gift only if donative
intent is proved.A2 On the other hand, one spouse's purchase of land
with community funds with deed recitals in favor of the other spouse's
separate ownership is conclusive, and parol evidence is not admissible
to show a contrary ifitention on the part of the purchaser.543 In other
instances, the courts are reluctant to construe a transaction as a gift
that is prima facie some other type of transaction.s

Acquisition by natural causes in relation to separate property,
such as appreciation in value or weight gained by livestock, are treated
as a part of the separate property itself. 45 The authorities are silent
with respect to accretions to separate property and with regard to all
kinds of intellectual property.546 Minerals produced from separate land
are separate with respect to royalties and bonuses while delay rentals
are treated as community property. s47

538. Wilmington Trust Co. v. United States, 221 Ct. Cl. 686, 610 F.2d 703 (1983); Hutchison
v. Mitchell, 39 Tex. 487, 492-93 (1883); Taylor v. Taylor, 680 S.W.2d 645, 649-50 (Tex. App.
- Beaumont 1984, writ ref'd n.r.e.); cf. In re Long, 542 S.W.2d 712 (Tex. Civ. App. -

Texarkana 1976, no writ) (accumulated income from irrevocable trust distribitable for the benefit
of husband was community property). See McKnight, Family Law: Husband and Wife, Annual
Survey of Texas Law, 38 Sw. L.J. 131, 136 (1984) (discussing characterization of marital
property).

539. See Currie v. Currie, 518 S.W.2d 386 (Tex. Civ. App. - San Antonio 1974, writ
dism'd).

540. TEX. CoNsT. art. XVI, § 15; Tax. Fm. CoDE Am. § 5.04 (Vernon Supp. 1990).
541. Story v. Marshall, 24 Tex. 306, 308-09 (1859).
542. Higgins v. Johnson's Heirs, 20 Tex. 389, 393 (1857).
543. Messer v. Johnson, 422 S.W.2d 908, 912 (Tex. 1968); Lindsay v. Clayman, 151 Tex.

593, 598-99, 254 S.W.2d 777, 780 (1952).
544. Hilley v. Hilley, 161 Tex. 569, 574-77, 342 S.W.2d 565, 568-69 (1961).
545. See Stringfellow v. Sorrells, 82 Tex. 277, 18 S.W. 689 (1891).
546. See Rose v. Hatten, 417 S.W.2d 456, 458 (rex. Civ. App. - Houston 1967, no writ)

(denying petition for mandamus concerning a claim for a patent).
547. Commissioner v. Wilson, 76 F.2d 766, 769 (5th Cir. 1935).
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Property may be partly separate property and partly community,
for example, property which is purchased with both community and
separate funds,4 or partly with separate cash and. partly with com-
munity credit. 9 A loan or a credit purchase acquired during marriage
is community property, unless the seller agrees to look to the separate
property of a spouse for payment.550

Though the catalogue may not be complete, it has long been
recognized that there are at least nine means by which separate
property may be acquired in defiance of the constitutional definition
that separate property constitutes only that received by gift, devise,
or descent or that resulting from constitutional partition prior to or
during marriage. Constitutionally, all else is inferentially community
property as is clearly stated in subsection (b). The most common
means of separate acquisition not speci 'cally so defined by the Texas
Constitution are:

(1) Mutations (changes in form or exchanges) of separate
property55' (including acquisition of separate property by extension of
separate credit);552

(2) Increases in value of separate land and personalty; s53

(3) Improvement of separate land with community property;5 4

(4) Stock dividends declared as a result of capitalization of income
by a corporation, the shares of which are separately owned;5 5

548. Love v. Robertson, 7 Tex. 3, 6 (1851).
549. Id.
550. Ray v. United States, 538 F.2d 1228, 1230 (5th Cir. 1976); Gleich v. Bongio, 128 Tex.

606, 612, 99 S.W.2d 881, 884 (1937). The fact that separate property is given as collateral for
a loan will not characterize the money borrowed as separate property unless the creditor's
recourse is limited to that property. Heidenheirner Bros. v. McKeen, 63 Tex. 229 (1885).

551. See Welder v. Commissioner, 148 F.2d 583, 585 (5th Cir. 1945); Lessing v. Russek,
234 S.W.2d 891, 894 (Tex. Civ. App. - Austin 1950, writ ref'd n.r.e.); Huie, Some Principles
of Texas Community Property Law, 15 LA. L. Ray. 605, 616-18 (1955); Jackson, Community
Property and Federal Taxes, 12 Sw. L.J. 1, 8 (1958).

552. See Broussard v. Tian, 156 Tex. 371, 373, 295 S.W.2d 405, 406-07 (rex. 1956); Gleich
v. Bongo, 128 Tex. 606, 610, 99 S.W.2d 881, 883 (1937).

553. See Jensen v. Jensen, 665 S.W.2d 107 (rex. 1984) (separate corporate shares); String-
fellow v. Sorrells, 82 Tex. 277, 18 S.W. 689 (1891) (growth of livestock as opposed to the
offspring of livestock); Evans v. Purinton, 12 Tex. Civ. App. 158, 34 S.W. 350 1896, writ
ref'd) (separate land).

554. See, e.g., Burton v. Bell, 380 S.W.2d 561 (Tex. 1964).
555. See Scofield v. Weiss, 131 F.2d 631 (5th Cir. 1942); Jackson, Community Property

and Federal Taxes, 12 Sw. L.J. 1, 13-16 (1958); see also Duncan v. United States, 247 F.2d
845 (5th Cir. 1957) (stock dividends are separate property of the spouse receiving them if the
stock ownership is separate); Johnson v. First Nat'l Bank, 306 S.W.2d 927, 929 (rex. Civ.
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(5) Partition of community property by judicial decree upon
divorce or annulment without a prior agreed partition;556

(6) Recovery for personal injury not measured by loss of earning
power;"1

7

(7) A statutory penalty in favor of a spouse;5 8

(8) The salary of a spouse as a public official if the other spouse's
previous defalcation in public office deprives him or her of sharing
in compensation;5 9 and

(9) Benefits defined by or arising from transactions with the
federal government so that a separate interest is acquired: veterans'
disability benefits, 6° a federal agricultural allotment,561 and federal
securities purchased with community funds. 62

Inherent in the constitutional and statutory definitions are the
problems of transfers between spouses and interspousl claims that
may arise by virtue of a spouse's furthering a separate interest or
making a transfer to a third person. Property passing from one spouse
to the other by a devise or bequest may raise problems of equitable
election. s63 For many years the courts had conceptual difficulty with
gifts between spouses taking effect at death, particularly in the case
of proceeds of life insurance policies owned by the community in
which the surviving spouse or another was named as beneficiary.
These problems, as well as others involving insurance policies, were

App. - Fort Worth 1957, no writ) (because issuance of stock dividend did not change the
husband's proportionate interest in the corporation, the stock dividends were separate property).

556. Jacobs v. Jacobs, 687 S.W.2d 731, 733 (Tex. 1985).
557. Graham v. Franco, 488 S.W.2d 390, 396 (rex. 1972); Nickerson & Matson v. Nickerson,

65 Tex. 281 (1886).
558. Wright v. Tipton, 92 Tex. 168, 170-71, 46 S.W. 629, 630 (1898). However, a statutory

deprivation of a spouse of an element of deferred earnings of the other spouse seems contrary
to principle. See Lack v. Lack, 584 S.W.2d 896, 901-02 (Tex. Civ. App. - Dallas 1979, writ
rerd n.r.e.) (Robertson, J., dissenting).

559. Dickson v. Strickland, 114 Tex. 176, 206, 265 S.W. 1012, 1024 (1924).
560. Mansell v. Mansell, - U.S. -, 109 S. Ct. 2023, 104 L. Ed. 2d 675 (1989); Ex

parte Burson, 615 S.W.2d 192, 194-96 (Tex. 1981). For a discussion of another type of federally
defined retirement benefit, see Valdez v. Ramirez, 574 S.W.2d 748 (Tex. 1978).

561. Miguez v. Miguez, 453 S.W.2d 514, 517-20 (Tex. Civ. App. - Beaumont 1970, no
writ).

562. Free v. Bland, 369 U.S. 663, 670 (1962) (Series E bonds); see McKnight, Family Law:
Husband and Wife, Annual Survey of Texas Law, 32 Sw. L.J. 109, 136-37 (1978) (discussing
the present impact of Free v. Bland).

563. Wright v. Wright, 154 Tex. 138, 148, 274 S.W.2d 670, 676 (1955); cf. Robinson v.
Shelton, 717 S.W.2d 601, 602 (Tex. 1986) (discussed in McKnight, Family Law: Husband and
Wife, Annual Survey of Texas Law, 41 Sw. L.J. 1, 14 (1987)).
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generally put to rest by a statutory amendment in 1961,-6 stating
what should have been, but was not, previously regarded as a truism
- that an interest in an insurance contract is property. Many of the
difficulties with respect to transactions between spouses are solved by
long-standing presumptions or rules of evidence. The basic rules are
these:

(1) If one spouse makes a gratuitous conveyance of separate or
community property to the other, that transaction is presumed to be
a gift,.5 though it may also be a fraud on creditors;

(2) If one spouse buys property in the other's name using his or
her separate property to pay the purchase price, a gift to the grantee-
spouse is also presumed as against the purchaser or the purchaser's
privies;5 6 and

(3) If a spouse buys property in the name of the other spouse
using community property to pay the purchase price and there are
no recitals of separate ownership by the grantee, there is no pre-
sumption of gift, but the fact of gift may be proved.5 7 If a spouse
participates in an acquisition involving recitals of separate ownership
of the other spouse, however, parol evidence cannot be offered to
rebut the recitals. 5"

Though prior case law treated purchases by a married woman in
the name of her husband differently from purchases of the husband
in the name of his wife, the changed thrust of the statutes in favor
of equality, as well as the provisions of the Texas Bill of Rights, 5

6
9

564. TEX. GOV'T CODE ANN. § 312.011(13) (Vernon 1988).
565. Story v. Marshall, 24 Tex. 306, 307-08 (1859).
566. Smith v. Strahan, 16 Tex. 314, 320-21 (1856); Peterson v. Peterson, 595 S.W.2d 889,

892 (rex. Civ. App. - Austin 1980, writ ref'd n.r.e.); Hampshire v. Hampshire, 485 S.W.2d
314, 316 (Trex. Civ. App. - Fort Worth 1972, no writ); Patterson v. Metzing, 424 S.W.2d
255, 259 (Tex. Civ. App. - Corpus Christi 1967, no writ).

567. Higgins v. Johnson's Heirs, 20 Tex. 389, 394 (1857).
568. Messer v. Johnson, 422 S.W.2d 908, 911 (Tex. 1968); Lindsay v. Clayman, 151 Tex.

593, 598-99, 254 S.W.2d 777, 780 (1952). Compare Hodge v. Ellis, 154 Tex. 341, 277 S.W.2d
900 (1955) (where husband was party to transaction, and there were deed recitals of the separate
character of the property, the property was deemed to be the wife's separate property as an
implied gift) and Blanchard v. Blanchard, 293 S.W.2d 825 (Tex. Civ. App. - Waco 1956, writ
ref'd n.r.e.) (where husband was not a party to the transaction, parol evidence was admitted
to refute recitals of the deed regarding source of funds) with Jenkins v. Hutchens, 287 S.W.2d
295 (Tex. Civ. App. - Eastland 1956, writ ref'd n.r.e.) (evidence of mutual mistake in the
deed recitation required the case be remanded).

569. TEx. CoNsT. art. I, § 3(a).
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should impel the courts to treat the spouses equally in this regard.-70

Section 5.24(b)(2)(A) does not refer to transactions between spouses
when it alludes to a transfer made with the intention of defrauding
"another person," though a gratuitous transfer between spouses is a
common type of fraudulent transfer.57 ' The issue of fraudulent transfer
of an insurance policy to the other spouse was dealt with in Parker
Square State Bank v. Huttash,72 in which, for these ends, the court
held that the mere naming of the other spouse as a beneficiary of
the policy is a completed gift to that spouse at the time of designation
and not at the time of death for the purpose of the application of
the fraudulent transfer statutes.57

1 Unauthorized transactions by one
spouse (1) with separate property of the other, (2) with community
property subject to the sole or joint management of the other, or (3)
with community property subject to the management of the spouse
dealing with the property, may be attacked as infringing the rights
of the other spouse, but the rights acquired for value by third persons
are protected by section 5.24.

Section 5.01(a)(3) is a recodification of article 4615114 as revised
in 1967 "to give its aim constitutional effect." The objective of the
drafters was sustained in Graham v. Franco. 5 The court concluded
that there is no conflict between the constitutional definition of
separate and community property and the provisions of subsection
(a)(3); the drafters of the Constitution of 1876 did not regard recov-
eries for physical and mental injuries, loss of reputation, and like
injuries as property, but as independent interests vested in a particular

570. See Cockerham v. Cockerham, 527 S.W.2d 162, 175 (Tex. 1975) (Reavly, J., dis-
senting).

571. Tx. Bus. & COM. CODE ANN. §§ 24.01-.03 (Vernon 1968) (repealed 1987) (replaced
in 1987 by TEx. Bus. & COM. CODE ANN. §§ 24.002(4), 24.005 (Vernon 1987)); see McKnight,
Liability of Separate and Community Property for Obligations of Spouses to Strangers, in J.
McKnight, ed., CREDrrORS' Rifrrs iN TExAs 353-56 (1963).

572. 484 S.W.2d 429 (Tex. Civ. App. - Fort Worth 1972, writ ref'd n.r.e.).
573. Id. at 431-32; see also Pope Photo Records, Inc. v. Malone, 539 S.W.2d 224 (Tex.

Civ. App. - Amarillo 1976, no writ). But see Volunteer State Life Ins. Co. v. Hardin, 145
Tex. 245, 249-50, 197 S.W.2d 105, 107 (1946) (stating that the gift of proceeds of a life
insurance policy is completed at the death of the insured).

574. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 736.
575. 488 S.W.2d 390 (Tex. 1972) (discussed in McKnight, Matrimonial Property, Annual

Survey of Texas Law, 27 Sw. L.J. 27, 27-29 (1973)); see Smith, Family Law, Annual Survey
of Texas Law, 27 Sw. L.J. 45, 53-55 (1973); Comment, Reclassification of Tort Recoveries by
Spouses-Possible Effects of Graham v. Franco, 4 Tax. TECH L. REv. 359 (1973).
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spouse as an element of personal security. 76 The community property
defense, sometimes loosely referred to as the defense of imputed
negligence, is based on the proposition that, if recovery for injury is
community property and the other spouse contributes to the injury,
the injured spouse is in that respect precluded from recovery because
the spouse contributing to the injury would thereby profit by his own
fault. If, however, the recovery is separate property under subsection
(a)(3), the community property defense is inapplicable. The defense
will arise in most cases dealing with recovery for medical expenses
"[t]o the extent that the marital partnership has incurred medical or
other expenses." ' 577 The comparative negligence statute allows a spouse
to recover for a community loss if his negligence, or that of both
spouses when the acts of both contribute to the loss, is less than
fifty-one percent.5 7 The other spouse's negligence is irrelevant to the
plaintiff's separate property loss unless the other spouse was acting
as the plaintiff's agent.

The phrase "personal injuries" as used in section 5.01(a)(3)
include not only physical damages but also mental suffering, loss of
reputation, and other types of interference with personal rights.
Recovery for such injuries not measured by loss of earning power is
therefore the separate property of the injured spouse. 57 9

Germane to the constitutional and statutory definition of com-
munity property, but beyond the actual scope of the definition, are
other acquisitions or interests not properly defined as property ac-
quired during marriage. s0 Though problems with respect to these
interests have usually arisen in disputes concerning division of marital
property on divorce, characterization of them as something other than

576. 488 S.W.2d at 392-93; see Schwing v. Bluebonnet Express, Inc., 489 S.W.2d 279 (Tex.
1973) (community property defense in a contributory negligence situation involving wrongful
death), discussed in Note, Contributory Negligence of Surviving Spouse Does Not Prevent
Recovery by Other Beneficiaries of Deceased Spouse Under the Texas Wrongful Death Act, 5
TEx. TECH L. REv. 230 (1973).

577. 488 S.W.2d at 396.
578. TEx. Civ. PRAc. & Rna. CODE Am. § 33.001 (Vernon Supp. 1990).
579. Rainbo Baking Co. v. Stafford, 764 S.W.2d 379, 384 (Tex. App. - Beaumont 1989,

writ denied).
580. See Nail v. Nail, 486 S.W.2d 761 (rex. 1972) (noncommunity character of goodwill of

a spouse's unincorporated professional practice); Frausto v. Frausto, 611 S.W.2d 656, 659 (rex.
Civ. App. - San Antonio 1980, writ dism'd) (noncommunity character of professional degrees
and licenses to practice a trade or profession acquired during marriage).
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community property is equally significant for purposes of manage-
ment, liability, and succession. 81

§ 5.02. Presumption

Property possessed by either spouse during or on dissolution of
marriage is presumed to be community property. The degree of proof
necessary to establish that property is separate property is clear and
convincing evidence.

Commentary
With the tightening of the evidentiary standard in 1987,182 the

general rule is that in the absence of clear and convincing evidence
to the contrary, property acquired by a spouse during marriage is
community property.-" 3 As enacted in 1969, the first sentence of the
section restates the 1967 version of article 4619.18 The present for-
mulation is, therefore, merely a modernization of the language of the
1848 act,58 with the omission of slaves and the added reference to
recoveries for personal injury. The source of the rule of the 1848 act
was the provision of the Louisiana Civil Code86 which has been
termed a peculiarly American contribution to Hispanic matrimonial
property law.5

The community property presumption may be overcome by a
claimant's pleading 8 and proof that property is separate property as

581. See McKnight, Division of Texas Marital Property on Divorce, 8 ST. MARy's L.J. 413,
426-43 (1976).

582. Act of Aug. 3, 1987, ch. 50, § 5, 1987 Tex. Gen. Laws 159, 161.
583. See Harris v. Harris, 765 S.W.2d 798, 802 (Tex. App. - Houston [14th Dist.] 1989,

writ denied); Hudson v. Hudson, 763 S.W.2d 603, 605 (Tex. App. - Houston [14th Dist.]
1989, no writ).

584. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 740.
585. Act of Mar. 13, 1848, ch. 79, §§ 1-2, 1848 Tex. Gen. Laws 77-78, 3 H. GAME.,

LAwS s TEXAS 77-78 (1898).
586. 1825 LA. Civ. CODE art. 2374. The Texan antecedents of the 1848 act were article VII,

§ 19 of the Texas Constitution of 1845 and the 1840 act. TEx. Co sT. art. VII, § 19 (1845);
Act of Jan. 20, 1840, § 4, 1840 Tex. Gen. Laws 4, 2 H. GAIm., LAws op TEXAS 178 (1898).

587. See Royo Mart!nez, Influencia de el Codigo Civil de Luisiana sobre el Codigo Civil
Fpaola, 5 A.E.A. 483, 500-501 (1948).

588. In a divorce context, as well as any other, the claimant must plead the claim to separate
property in order to introduce evidence of that fact. See, e.g., Cox v. Cox, 439 S.W.2d 862,
865 (Tex. Civ. App. - San Antonio 1969, no writ); Lowery v. Lowery, 136 S.W.2d 269, 270
(Tex. Civ. App. - Beaumont 1940, writ dism'd); Bobbitt v. Bobbitt, 223 S.W. 478, 485 (Tex.
Civ. App. - Amarillo 1920, writ dism'd).
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defined in section 5.01. Although the Family Code nowhere refers to
commingled separate and community property, separate property that
is untraceably blended with community property loses its identity.s8 9

The maxim de minimis non curat lex applies, however, if a trivial
quantity of community property is added to a substantial amount of
separate property. In that situation, the predominantly separate prop-
erty retains its noncommunity character. 5

10 In cases of deposits to an
account, the courts have refused to apply a balance sheet or propor-
tional attribution approach for segregation of separate and community
deposits.5 9' Nevertheless, some logical inferences have been entertained
to characterize withdrawals. A withdrawal for family needs from a
fund in which both separate and community funds have been deposited
has been treated as community property.592 An identical-sum inference
has also been drawn when the amount withdrawn is precisely equal
to an amount deposited or produced in an account as interest.5 93

Likewise, an inference of identity of funds has been made as a
consequence of a short interval of time between a deposit and
withdrawal of a similar amount.5 94 But the viability of such inferences
is doubtful after the addition of the second sentence of the section
in 1987. 595 Should tracing fail, however, a claim for reimbursement
may nevertheless succeed in these instances. 59

§ 5.03. Recordation of Separate Property

A subscribed and acknowledged schedule of a spouse's separate
property may be recorded in the deed records of the county in which

589. Tarver v. Tarver, 394 S.W.2d 780, 783 (Tex. 1965).
590. See McKinley v. McKinley, 496 S.W.2d 540 (Tex. 1973).
591. See Meshwert v. Meshwert, 543 S.W.2d 877, 879 (rex. Civ. App. - Beaumont 1976),

aff'd on other grounds, 549 S.W.2d 383 (Tex. 1977); In re Greer, 483 S.W.2d 490, 495-96
(rex. Civ. App. - Amarillo 1972, writ dism'd).

592. See, e.g., Harris v. Ventura, 582 S.W.2d 853, 855-56 (rex. Civ. App. - Beaumont
1979, no writ).

593. McKinley v. McKinley, 496 S.W.2d 540, 543 (rex. 1973); In re Tandy, 532 S.W.2d
714, 717 (rex. Civ. App. - Amarillo 1976, no writ).

594. Estate of Hanau v. Hanau, 730 S.W.2d 663, 667 (Tex. 1987).
595. Prior to the 1987 enactment the degree of proof necessary to overcome the community

presumption was not authoritatively defined. Compare Whorrall v. Whorrall, 691 S.W.2d 32
(Tex. App. - Austin 1985, writ dism'd) with Newland v. Newland, 529 S.W.2d 105 (Tex. Civ.
App. - Fort Worth 1975, writ dism'd).

596. See Schmidt v. Huppmann, 73 Tex. 112, 115-16, 11 S.W. 175, 176 (1889); Horlock v.
Horlock, 533 S.W.2d 52, 56-58 (Tex. Civ. App. -Houston [14th Dist.] 1975, writ dism'd).
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the parties, or one of them, reside and in the county or counties in
which the real property is located. As to real property, a schedule of
a spouse's separate property is not constructive notice to a good faith
purchaser for value or a creditor without actual notice unless the
instrument is acknowledged and recorded in the deed records of the
county in which the real property is located.

Commentary

In 1967, new provisions were enacted for the purpose of giving
constructive notice of separate property interests. 5

97 When these pro-
visions were reconsidered for inclusion in the Family Code, it was
concluded that a spouse who claims a separate interest in personalty
should have the duty of retaining possession of the property or of
having the formal evidence of title in his or her name. Because of
this duty and because of the possibility of some conflict with the
notice provisions of the Uniform Commercial Code, 59

8 the legislature
further concluded that the provision for recordation of separate
personal property interests with the Texas Secretary of State should
be omitted from section 5.03 as well as other recordation provisions
in the Code. Under this section, therefore, recordation of a separate
ownership of personalty only serves as a means of preserving evidence.
As the section now stands, it applies only to couples, at least one of
whom is a resident of Texas or who own Texas realty. The section
does not, however, make Texas notice recordation available for
nonresidents' claims to personalty. Nevertheless, a third-party claimant
may acquire actual notice with respect to claims to personalty dealt
with in a recorded instrument concerned with Texas realty by studying
a recorded instrument. With respect to separate realty held in the
name of the other spouse, the owner must record in order to give
notice to good faith purchasers and creditors of the record title
holder. 59

§ 5.04. Gifts Between Spouses

If one spouse makes a gift of property to the other, the gift is
presumed to include all the income and property which may arise
from that property.

597. Act of May 27, 1967, ch. 309, § 2, 1967 Tex. Gen. Laws 735, 739.
598. Tax. Bus. & CoM. CoDE ANN. § 9.112(2) (Vernon 1968).
599. See Tax. F &. CODE ANN. § 5.24(b) (Vernon 1975 & Supp. 1990).
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Commentary

This section, enacted in 1981, reiterates, the provision of section
15, of article XVI of the Texas Constitution as amended in 1980.
The reference to property in the phrase "income or property" was
meant by a drafter of the constitutional amendment to include an
interest derived from property but not unambiguously characterized
as "income." The specific situation the drafter had in mind was a
stock dividend declared on a spouse's separate stock which emanates
from capitalized surplus earnings of the corporation that could have
been the subject matter of a cash dividend. If the donor spouse
intends that the old rule articulated in section 5.02 should govern the
characterization of income generated by the gift, such intent must be
noted in the instrument of transfer. A gift by a third person to a
Texas spouse is not affected by this section, but the donor may specify
in the instrument of gift that income from the donated property is
part of the gift.600

With respect to income from a gift made to a spouse by the
other spouse prior to the constitutional amendment of 1980, spouses
may agree, pursuant to the Texas Constitution and section 5.53, that
such income will be the separate property of the owner of the property.
A similar agreement may also be used to affect the character of
income from other separate property.

SUBCHAPTER B. MANAGEMENT, CONTROL AND DISPOSI-
TION OF MARITAL PROPERTY

§ 5.21. Separate Property

Each spouse has the sole management, control, and disposition
of his or her separate property.

Commentary

This section is closely related to sections 4.03 and 4.04. All three
sections are derived in part from the legislation of 1963 by which the
wife's separate property was released from her husband's control.

600. See McClelland v. McClelland, 37 S.W. 350 (rex. Civ. App. - Austin 1896, writ
ref'd).
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Prior to 1913, the husband was essentially the manager of the wife's
separate property as well as his own. 6 1 The wife's participation was
required, however, for conveyances of her separate realty and her
assent was necessary to rebut any imputation of fraud upon her
interests.602 In 1913, the married woman acquired the right to manage
her separate property, but the husband's joinder was required in
making conveyances and transfers of securities. The husband's joinder
was also required for the wife's joinder with another as a maker or
as a surety of a note. Under pressure by those favoring relaxation of
the disabilities of coverture and the resulting counterpressures, the
legislature vacillated by repealing and then reenacting the latter pro-
vision in 1957 and 1962. 603 In 1957 the legislature enacted a statute
giving married women full power to manage their separate property
provided that they complied with simple provisions for recording their
desire to do so. The 1957 statute, however, was ambiguously drawn,
and relatively few married women qualified under it. Most commonly,
married women wishing to engage in business sought to have their
disabilities of coverture removed for mercantile and trading purposes.
This procedure was by court order and normally required the hus-
band's consent 04 The 1963 legislative reform was designed to give
married women complete control over their separate property as well
as other powers, and the statute for the removal of disabilities was
repealed as obsolete. The requirement of the wife's privy acknow-
ledgment apart from her husband for purposes of conveyances was,
nevertheless, partially retained for her protection and was not finally
repealed until 1967. 65 Under the law in effect prior to the 1963
legislation, failure to comply strictly with the privy acknowledgment

601. Act of Mar. 13, 1848, ch. 79, § 2, 1848 Tex. Gen. Laws 77, 78, 3 H. GAIm., LAws

oP TEXAS 77, 78 (1898).
602. Act of Apr. 30, 1846, § 1, 1846 Tex. Gen. Laws 156, 2 H. G imi, LAws oF TEXAS

1462 (1898); see, e.g., Stone v. Sledge, 87 Tex. 49, 54, 26 S.W. 1068, 1070 (1894); Zimpleman
v. Portwood, 48 Tex. Civ. App. 438, 440-41, 107 S.W. 584, 585 (Galveston- 1908, writ rerd).

603. Act of June 6, 1957, ch. 407, § 3, 1957 Tex. Gen. Laws 1233, 1234; Act of Feb. 16,
1962, ch. 56, § 1, 1962 Tex. Gen. Laws 161.

604. See Comment, Legal Rights of Married Women in Texas, 13 Sw. L.J. 84, 110-11
(1959).

605. See Diamond v. Borenstein, 414 S.W.2d 454, 454-55 (rex. 1967) (per curiain) (holding
that failure of the married woman to make the privy acknowledgment did not invalidate a
transaction as between the parties but merely affected its standing for purposes of recordation).
In Wessely Energy Corp. v. Jennings, 736 S.W.2d 624, 627, 629 (Tex. 1987), the prior
requirement of the husband's joinder in his wife's conveyances of her separate property was
declared unconstitutional.
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statute had rendered the transaction a nullity and afforded married
women a substantial instrument of fraud.6"

If a spouse uses separate funds to purchase property in the name
of the other spouse or if the spouse who owns separate property
conveys that separate property to the other spouse, there is a pre-
sumption of gift to the donee spouse as the donee's separate prop-
erty.60 By analogy, the use or advancement of separate funds of one
spouse for the improvement of the separate property of the other
spouse or to discharge separate debt of the other spouse would also
raise a presumption of gift, but that is not the result as a matter of
law: reimbursement results. Further, the use or advancement of
separate funds for the improvement of community property or the
discharge of a community indebtedness raises a right of reimbursement
for the separate property used, subject to equities inherent in the
facts of the situation.6" Similarly, the contribution of separate capital
to the community also provides a claim for reimbursement of the
amount contributed.6w It has been deduced from the duty of support
that a spouse owes to other members of the family6 1" that a voluntary
expenditure of separate property to discharge that responsibility is
not reimbursable by the community, 61' even though the community
generally bears the burden of support. Although this inequitable result
has been avoided in some instances,612 the rule has not been repudi-
ated.

606. See Humble Oil & Ref. Co. v. Downey, 143 Tex. 171, 183 S.W.2d 426 (1944).
607. Smith v. Strahan, 16 Tex. 314 (1856) (purchase); Powell v. Jackson, 320 S.W.2d 20,

23 (Tex. Civ. App. - Amarillo 1958, writ ref'd n.r.e.) (conveyance). The presumption of gift
is rebuttable. Cockerham v. Cockerham, 527 S.W.2d 162, 168 (Tex. 1975) (purchase); Johnson
v. Johnson, 584 S.W.2d 307, 309 (Tex. Civ. App. - Texarkana 1979, no writ) (purchase).

608. Hilton v. Hilton, 678 S.W.2d 645, 648 (Tex. App. - Houston [14th Dist.] 1984, no
writ) (discharge of debt).

609. Schmidt v. Huppmann, 73 Tex. 112, 116, 11 S.W. 175, 175 (1889); Horlock v. Horlock,
533 S.W.2d 52, 56-58 (Tex. Civ. App. - Houston [14th Dist.] 1975, writ dism'd).

610. See, e.g., TEx. F A. CODE ANN. § 4.03 (Vernon 1975 & Supp. 1990).
611. Norris v. Vaughan, 152 Tex. 491, 502-03, 260 S.W.2d 676, 683 (1953); Oliver v. Oliver,

741 S.W.2d 225, 228 (Tex. App. - Fort Worth 1988, no writ); Kotrla v. Kotrla, 718 S.W.2d
853, 856-57 (Tex. App. - Corpus Christi 1986, writ ref'd n.r.e.); Trevino v. Trevino, 555
S.W.2d 792, 802 (rex. Civ. App. - Corpus Christi 1977, no writ); In re Long, 542 S.W.2d
712, 717 (Tex. Civ. App. - Texarkana 1976, no writ).

612. See, e.g., Hilton v. Hilton, 678 S.W.2d 645, 648 (Tex. App. - Houston [14th Dist.]
1984, no writ) (reimbursement for separate payment of community indebtedness allegedly
incurred for living expenses); Brooks v. Brooks, 612 S.W.2d 233, 237-38 (Tex. Civ. App. -
Waco 1981, no writ) (reimbursement of spouse's separate corporation for depletion of capital
for family support and reimbursement to spouse for loans procured for family support which
depleted cash surrender value of separate life insurance policies).

1070

§ 5.21 [Vol. 21:1053



MARITAL PROPERTY

When a spouse has a controlling separate interest in a business
entity, the managing spouse is in a position to control both salaries
and dividends. Thus, if the controlling spouse is a salaried employee
of a closely held corporation, he is able to fix his own salary and to
provide perquisites of office as well as controlling the declaration of
dividends paid to stockholders. If the controlling spouse's time and
effort are inadequately compensated, or profits are not distributed to
stockholders, the resulting appreciation in value of the separate shares
constitutes a constructively fraudulent deprivation of the community
estate. Consequently, the community is entitled to reimbursement
from the controlling spouse's separate estate.6 3 In a different context,
if a closely held business entity is operated in such a manner that the
controlling spouse ignores the bounds of the entity and treats it as a
mere alter ego in conducting his affairs and thus uses the entity as a
means of defrauding the community estate, courts sometimes disregard
the entity and treat its assets as those of the community. 614

Although there is no restriction on the power of one spouse to
execute a power of attorney to deal with separate property in favor
of the other,61 the interference by one spouse with the owner-spouse's
separate property is remediable by an award of damages. 61 6

§ 5.22. Community Property: General Rules

(a) During marriage, each spouse has the sole management,
control, and disposition of the community property that he or she
would have owned if single, including but not limited to:

(1) personal earnings;
(2) revenue from separate property;
(3) recoveries for personal injuries; and

613. Jensen v. Jensen, 665 S.W.2d 107, 110 (Tex. 1984); Jones v. Jones, 699 S.W.2d 583,
586 (Tex. App. - Texarkana 1985, no writ).

614. See Zisblatt v. Zisblatt, 693 S.W.2d 944, 955 (Tex. App. - Fort Worth 1985, writ
dism'd). But see Robbins v. Robbins, 727 S.W.2d 743, 747 (Tex. App. - Eastland 1987, writ
ref'd n.r.e.).

615. See Hudspeth, The Matrimonial Property Act of 1967-Six Areas of Change, 31 Tx.
B.J. 477, 478, 551 (1968).

616. The principle of interspousal immunity for willful or negligent conduct of the other
spouse is no longer a bar to suit. See Bounds v. Caudle, 560 S.W.2d 925 (Tex. 1977) (willful
personal injury); Price v. Price, 732 S.W.2d 316 (Tex. 1987) (negligent personal injury).
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(4) the increase and mutations of, and the revenue from,
all property subject to his or her sole management, control, and
disposition.

(b) If community property subject to the sole management,
control, and disposition of one spouse is mixed or combined with
community property subject to the sole management, control, and
disposition of the other spouse, then the mixed or combined com-
munity property is subject to the joint management, control, and
disposition of the spouses, unless the spouses provide otherwise by
power of attorney in writing or other agreement.

(c) Except as provided in Subsection (a) of this section, the
community property is subject to the joint management, control, and
disposition of the husband and wife, unless the spouses provide
otherwise by power of attorney in writing or other agreement.

Commentary

The former article 4621617 was the core of the 1967 reorganization
of Texas community property management rules. The scheme of
management is one by which the community estate is segregated into
two units, each subject to the management of a particular spouse and
subject to liabilities of that spouse and tortious obligations of the
other spouse under section 5.61. The basis for this segregation lies in
the source rather than the ownership of the particular property. This
scheme was adopted in 1967 and was merely a clarification and
extension of the pattern laid down in 1913.638 The emphasis of sections
5.22 and 5.23 is on the spouses' control of the community estate
inter se whereas the emphasis of section 5.24 is on spousal control in
relation to third persons. Even so, the principal impact of both
sections 5.22 and 5.24 has been in connection with spousal dealings
with third persons.

The provisions of section 5.22(a) deal with sole management by
a spouse of that portion of the community property which is produced
by the spouse's labor or separate property or is compensation resulting
from personal injury. Though several drafters objected to defining
the management of community property in terms of the rights of

617. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 738.
618. See Huie, Divided Management of Community Property in Texas, 5 TEx. TEcH L.

REv. 623, 624-25 (1974).
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unmarried persons (as utilized by the drafters of the California
statutes), no one was able to devise another formula that was nearly
as serviceable. The types of property listed are merely illustrative, not
exclusive.

Subsections (a)(1) and (2) give the wife an express power to
manage her earnings and the revenues from her separate property,
thereby curing the omission of the 1925 revision of the Civil Statutes
which had not been rectified in the 1963 amendment (to what was
then article 4625) giving the wife general contractual capacity. During
the decades that followed the 1925 revision, the Texas Supreme Court
had cured some legislative oversights, 6 9 but uncertainties remained.52

The provisions of subsection (a)(4) were designed to cure some
striking defects in the law existing in 1967 with respect to the wife's
management of what was then frequently referred to as her "special
community property." The specific references to mutations of prop-
erty subject to the control of a particular spouse was designed to
abrogate the decision in Moss v. Gibbs,621 in which the court concluded
that mutations of a married woman's income were not subject to her
exclusive control and hence were liable for her husband's debts.6

Subsection (b) deals with mixtures of community property subject
to the sole management of each spouse. With respect to this provision,
the drafter's commentary to the 1967 act had this to say:

Property produced by the actual, joint efforts of the spouses would
seem automatically subject to their joint management. A mixture
of separate property of a spouse with community property subject
to the same spouse's management, control and disposition presents
no management problems [referable solely to community property].
The mixture of any property (including separate property) subject
to the management of one spouse with any property subject to
the management of the other presents problems of ownership as
well as management powers. The presumption in [airticle 4619
[recodified as section 5.02], on the one hand and the recording
provision in [a]rticle 6647 [now recodified as section 5.03] on the
other, coupled with the protection afforded third persons dealing

619. See, e.g., Bearden v. Knight, 149 Tex. 108, 228 S.W.2d 837 (1950); Hawkins v. Britton
State Bank, 122 Tex. 69, 52 S.W.2d 243 (1932).

620. See, e.g., In re Gutierrez, 33 F.2d 987 (S.D. Tex. 1929); Pottorff v. J.D. Adams Co.,
70 S.W.2d 745 (Tex. Civ. App. - El Paso 1934, writ ref'd).

621. 370 S.W.2d 452 (Tex. 1963); see Huie, supra note 618, at 624-25.
622. 370 S.W.2d at 458.
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with either spouse in [alrticle 4622 [recodified as section 5.24],
seem to deal adequately (along with existing tracing principles)
with the commingling of separate property subject to management
of one spouse and community property subject to management of
the other. The mixed separate properties must be jointly managed,
in effect, under [a]rticle 4613 [recodified as section 5.21]. The only
other type of mixture contemplated is that of community properties
subject to management of each spouse .... [The drafters] avoided
the word commingling since it is usually used in the context of
mixing of separate and community property (an ownership rather
than a management dichotomy) and is sometimes used to indicate
traceable - in other contexts untraceable - mixing whether
intentional or deliberate. The unless-proviso is added to avoid any
possible misunderstandingA6
In submitting the provisions which are now subsection (c), the

drafters commented as follows:
The last clause is added out of an abundance of caution so that
management of all community property is specifically provided for
though the [drafters] cannot think of any type of property, not
covered by the first three clauses of this article, that would
necessarily be governed by this residual proviso. 62

As originally drafted and presented to the legislature, the residual
proviso, now found in subsection (c), gave management of property
included therein solely to the husband, but the legislature added the
words "and wife" to make management under the residual proviso
joint. This is therefore the only place in Title I of the Code (except
for the support provisions in section 3.59) in which the spouses are
separately referred to by sex, but no significance should be attached
to this manner of expression.

If community property is acquired by both spouses by way of a
grant to both of them, the property is thus subject to joint manage-
ment.625 Hence, both must act together in exercising control over the
property unless it is shown that the spouses have otherwise provided.
In the absence of an understanding between the spouses that allows
for unilateral acts of management, such acts are precluded. Thus if
land remains subject to joint management and one spouse purports

1074

623. Commentary to the Matrimonial Property Act of 1967, reprinted in 17 TEx. TECH L.
REv. 1319, 1335-36 (1986) [hereinafter MPA Drafters' Commentary].

624. MPA Drafters' Commentary, supra note 623, at 1336.
625. Cooper v. Texas Gulf Indus. Inc., 513 S.W.2d 200, 201.02 (Tex. 1974).
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to grant a mortgage of the land, the grant is a nullity.626 It cannot
have the effect of merely granting a mortgage of that spouse's half-
interest in the land. To conclude otherwise not only negates the
concept of joint management but also allows one spouse to achieve
an involuntary partition of the property which the constitution does
not allow.627

As the 1967 version of the statute was proposed and enacted,
the clause dealing with management of mixed or combined community
property closed with the words "unless the spouses otherwise pro-
vide." A number of commercial lawyers nonetheless felt that there
should be a specific provision to cover one spouse's acting as agent
for the other. Though such a provision was regarded as superfluous,
the drafters saw no harm in adding language to spell out conditions
of agency. When the revision was recodified in 1969, it was therefore
suggested that the provision include the words "unless the spouses
provide otherwise by a power of attorney or other agreement." In
an attempt to clarify spousal options in such situations, the Judiciary
Committee of the House of Representatives added the words "in
writing," but these additional words were added at the end of the
sentence rather than after the words "power of attorney," which they
were intended to modify. A literal reading of the clause appended to
subsections (b) and (c) in 1969 therefore narrowed spousal choices
rather than broadening them because an oral or implied agency was
excluded. 62 In 1973 the words "in writing" were annexed to the
words that they properly modify. Thus, if without any intention to
defraud a creditor, the spouses agree orally or tacitly that one of
them will thereafter have sole control of community property normally
subject to the joint management or the sole control of the other, the
creditors of the other cannot reach the property.'2

626. Dalton v. Don J. Jackson, Inc., 691 S.W.2d 765, 768 (Tex. App. - Austin 1985, no
writ). Contrary conclusions in Williams v. Portland State Bank, 514 S.W.2d 124, 127 (Tex.
Civ. App. -Beaumont 1974, writ dism'd), and Vallone v. Miller, 663 S.W.2d 97, 98 (Tex.
App. - Houston [14th Dist.] 1983, writ ref'd n.r.e.) (dictum) are generally accepted as wrong.
See Dorsaneo, Compulsory Joinder of Parties in Texas, 14 Hous. L. REv. 345, 364 (1977);
McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 29 Sw. L.J. 67,
88-89 (1975).

627. See TEx. CoNsr. art. XVI, § 15 (1876, amended 1987).
628. See Muller v. Evans, 516 S.W.2d 923, 923-24 (Tex. 1974).
629. LeBlanc v. Waller, 603 S.W.2d 265, 267-68 (Tex. Civ. App. - Houston [14th Dist.]

1980, no writ). The fact that both spouses join in transactions subject to the sole management
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The scope of section 5.22 has not been construed as the drafters
of the 1967 act intended.60 Subsection (a) provides that a spouse has
sole management of that community property which he or she would
have owned if single, including personal earnings, revenues from
separate property, recoveries for personal injuries, and the increase
and mutations of those interests. Subsection (b) provides that if
community property subject to the sole management of one spouse
is combined with that property subject to the sole management of
the other spouse, the resulting combined property is subject to joint
management of the spouses. Finally, subsection (c) provides that
community property that does not come within the purview of sub-
section (a) is also subject to the spouses' joint management. Whereas
the drafters intended what is now subsection (c) as a residuary clause
to cover any unanticipated omissions from coverage under subsections
(a) and (b), the Texas Supreme Court appears to treat subsection (c)
in the 1969 codification of the 1967 enactment as applicable to most
situations involving the management of community property.' This
result has been said to create a presumption of joint management
and thus to narrow the scope of subsections (a) and (b).62 The courts,
therefore, seem to read subsection (a) as providing that each spouse
has sole management of community property that he or she would
have owned solely if single and subsection (b) as applying only to
actual combining or mixing of community interests subject to sole
management. Cockerham v. Cockerham,6 3 for example, involved two
distinct business operations. One was a dairy business operated by'
the husband on property owned in undivided shares by the husband's
separate estate and by the community as a tenancy in common. 6-4
The other business was a dress shop that was operated by the wife
but initially financed with community funds supplied by the hus-

of only one of them does not necessarily show that they agreed to joint management of the
property. Fajkus v. First Nat'l Bank, 735 S.W.2d 882, 886 (Tex. App. - Austin 1987, writ
denied).

630. For the original formulation of what is now section 5.22, see MPA Drafters' Com-
mentary, supra note 623, at 1334-35.

631. See Cockerham v. Cockerham, 527 S.W.2d 162, 170-71 (Tex. 1975); Cooper v. Texas
Gulf Indus., Inc. 513 S.W.2d 200, 202 (Tex. 1974).

632. See Shiffers v. Estate of Ward, 762 S.W.2d 753, 756 (Tex. App. - Fort Worth 1988,
writ denied).

633. 527 S.W.2d 162 (Tex. 1975).
634. Id. at 168.
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band. 65 The wife was also authorized by her husband to pay for
dress shop purchases by writing checks on her husband's bank account
in which he deposited solely managed community property.3 6 On two
occasions the husband paid dress shop debts himself and in one
instance the husband referred to the wife's business debts as his
own.' 7 The court therefore concluded that by his behavior the hus-
band had become a principal in the dress shop. 38 Hence, not only
the community property subject to the couple's joint management but
also that subject to the husband's sole management as well as the
husband's separate property was liable for the debts of the dress
shop.639 It was therefore unnecessary for the court to discuss the
management of the dairy business, but the court nevertheless pro-
ceeded to do so. Although the husband would not have been the sole
owner of the dairy property if he had been single, he might still have
been regarded as the sole owner of the dairy business if single. But
the court concluded that the dairy business was subject to the spouses'
joint management because the dairy was operated in part on jointly
managed community property which was so classified because the
spouses had jointly acquired it.4 Thus, by way of obiter dicta the
court concluded that management of community property is governed
primarily by section 5.22(c) unless subsections (a) or (b) are clearly
applicable. In contrast, the drafters of the 1967 Act intended that
subsection (c) be applicable only when subsections (a) or (b) are
clearly inapplicable.

If, acting alone and without authority of the other spouse, one
spouse harms community property without good cause or disposes of
solely managed community property gratuitously, the other spouse
has a right of reimbursement.64 1 If the loss is insured, the innocent

635. Id. at 171.
636. Id. at 172.
637. Id. at 171-72.
638. Id.
639. Id. at 172.
640. Id. at 170.
641. See Reaney v. Reaney, 505 S.W.2d 338, 340 (Tex. App. - El Paso 1981, no writ)

(gratuitous disposition and waste); see also Raulston v. Raulston, 531 S.W.2d 683, 684-85 (rex.
Civ. App. - Texarkana 1975, no writ) (expenditures for enhancing property of a third person).
The right of reimbursement for wrongful disposition of community property should not be
confused with the tort of conversion of separate property as occurred in Mazique v. Mazique,
742 S.W.2d 805, 808 (Tex. App. - Houston [lst Dist.] 1987, no writ). The manner and measure
of recovery is different in these instances. See Belz v. Belz, 667 S.W.2d 240, 247 (Tex. App.
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spouse's right of recovery should not be precluded. 642 If community
property is subjected to forfeiture, there is a right of reimbursement
for the other spouse's interest. If the recipient is not protected by
section 5.24, the other spouse should be able to recover the property
if it was subject to the sole or joint management of that spouse. In
the case of forfeiture, however, the entire community interest may be
lost in the case of community property subject to sole management
of the wrongdoer" 3 by the application of the principle of tortious
liability. "

In dealing with community property subject to a spouse's sole
management, the managing spouse has the duty to manage the
property in the interest of both spouses. If he or she so manages the
property but nevertheless receives an incidental personal benefit in
doing so, the other spouse cannot complain. For example, in Valdez
v. Ramirezes the wife-employee exercised her option rights under her
employer's pension scheme in favor of successive benefits for herself
and her surviving husband at a lower rate of retired-pay rather than
for herself alone at a higher rate of retired-pay."6 When her husband
predeceased her, her husband's children of a former marriage asserted
a community interest in her pension rights. 647 In rejecting the claim
the Texas Supreme Court held that the wife's exercise of the option
was a proper exercise of her management powers.64 But if a spouse
creates a right of survivorship in solely managed community property
and is the survivor, validity of the transaction requires a partition
between the spouses649 or joinder of the spouses. 65 0

- Dallas 1984, writ ref'd n.r.e.) (no cause of action independent of divorce for wrongful
disposition of community property); see also Bounds v. Caudle, 560 S.W.2d 925, 927 (Tex.
1977) (spouse's children may recover for wrongful death of spouse, intentionally caused).

642. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 41 Sw.
L.J. 1, 19-20 (1987) (discussing Kulubis v. Texas Farm Bureau Underwriters Ins. Co., 706
.S.W.2d 953 (Tex. 1986)). But see Norman v. State Farm Fire & Casualty Co., 804 F.2d 1365,
1366 (5th Cir. 1986) (per curiam).

643. Amrani-Khaldi v. State, 575 S.W.2d 667, 668-69 (Tex. Civ. App. - Corpus Christi
1978, no writ); cf. United States v. D.K.G. Appaloosas, Inc., 630 F. Supp. 1540, 1555 (E.D.
Tex. 1986), affrd, 829 F.2d 532 (5th Cir. 1987), cert. denied, 485 U.S. 976 (1988) (discussed in
McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 41 Sw. L.J. 1, 18-
19 (1987)).

644. TEx. FAs. CODE ANN. § 5.61 (Vernon 1975 & Supp. 1990).
645. 574 S.W.2d 748 (Tex. 1978).
646. Id. at 749.
647. Id.
648. Id. at 751.
649. Thus, the result of Free v. Bland, 369 U.S. 663 (1962), is reversed on the very facts
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When a spouse uses community property subject to his sole
control in favor of his separate estate as by discharging a separate
obligation, 651 improving his separate property,652 or diverting it to his
testamentary estate,63 a right of reimbursement arises in favor of the
community for the amount that the separate property is enhanced in
value. It is with respect to inter vivos donative dispositions of the
other spouse's ownership interest in community property, subject to
the sole control of the disposing spouse, that difficult questions are
most likely to arise. As in 1840, the legislature in 1967 rejected a
statutory provision that dealt with inter vivos gifts.65 That subject
has nonetheless undergone remarkable judicial development since
1967. The proposition has been long established that donative transfers
made by one spouse with the demonstrated intent of depriving the
other of an interest in the community estate are subject to attack by
the other spouse.6 6 But an actual intent to defraud is difficult to
prove and is rarely encountered. The more common occurrence is
that of constructive fraud, when without any provable intent of the
donor-spouse to defraud, a gift of community property deprives the
other spouse of a half share of the subject matter of the gift. In this
instance the burden of showing that the transfer is not fraudulent is

that gave rise to that decision. See McKnight, Family Law: Husband and Wife, Annual Survey
of Texas Law, 32 Sw. L.J. 109, 135-37 (1978).

650. See Tax. PRon. CODE ANN. § 46(b) (Vernon Supp. 1990).
651. Carter v. Carter, 736 S.W.2d 775, 780 (Tex. App. - Houston [14th Dist.] 1987, no

writ); Marshall v. Marshall, 735 S.W.2d 587 (Tex. App. - Dallas 1987, writ ref'd n.r.e.);
Trevino v. Trevino, 555 S.W.2d 792 (Tex. Civ. App. - Corpus Christi 1977, no writ).
Discharging a duty of support for children of a prior marriage is another instance.

652. Anderson v. Gilliland, 684 S.W.2d 673 (Tex. 1985); Dakan v. Dakan, 125 Tex. 305,
83 S.W.2d 620 (1935); Carter v. Carter, 736 S.W.2d 775, 779-81 (Tex. App. - Houston [14th
Dist.] 1987, no writ); Trevino v. Trevino, 555 S.W.2d 792, 799 (Tex. Civ. App. - Corpus
Christi 1977, no writ).

653. See Ashmore v. Carter, 716 S.W.2d 171, 174 (Tex. App. - Beaumont 1986, no writ);
see also McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 41 Sw.
L.J. 1, 13-14 (1987).

654. 684 S.W.2d at 675.
655. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 34 Sw.

L.J. 115, 131 (1980).
656. Examples of relief during marriage include: Mahoney v. Snyder, 93 S.W.2d 1219 (Tex.

Civ. App. - Amarillo 1936, no writ); Bettis v. Bettis, 83 S.W.2d 1076, 1077 (Tex. Civ. App.
- El Paso 1935, no writ); Coss v. Coss, 207 S.W. 127 (Tex. Civ. App. - San Antonio 1918,
no writ). Examples of relief after dissolution of marriage include: Martin v. McAllister, 94 Tex.
567, 570, 63 S.W. 624, 625 (1901); Stamler v. Coe, 15 Tex. 211 (1855) (dictum); Krenz v.
Strohmeir, 177 S.W. 178 (Tex. Civ. App. - Austin 1915, writ ref'd).

1079

§ 5.221990]



TEXAS TECH LAW REVIEW

upon the donor-spouse or the donee.6 " To discharge the burden of
proof it must be shown that the gift was reasonable under the
circumstances. 6 8 Such circumstances include the actual or moral duty
of the donor to support the donee, the size of the gift in relation to
the entire community estate, and the adequacy of provision for the
other spouse beyond the property transferred." 9 In a divorce context,
the entire gratuitous disposition of community assets is subject to
attack. 60 In the case of dissolution of the marriage by death, the
appellate courts have heretofore assumed that the surviving spouse is
limited to one-half the value of fraudulent dispositions of community
property' because one-half is the most that the survivor might claim
when the decedent dies testate. But reimbursement of a greater amount
may be claimed when the deceased spouse dies intestate without
descendants." 2

On divorce or at death a reimbursement claim is primarily against
the donor for satisfaction. But if there are insufficient assets from
which reimbursement may be sought, the transfer to the donee may
be set aside," 4 and it would seem that this approach should be
followed in the case of a gift of land or a unique chattel. Hence the
claimant should proceed against the donor (or his estate) and the
donee in the same suit. In all of these instances, it is assumed that
the disposition complained of was made without the participation or

657. Givens v. Girard Life Ins. Co., 480 S.W.2d 421, 425-27 (Tex. Civ. App. - Dallas
1972, writ ref'd n.r.e.). Constituting a third person as an agent to deal with property for limited
purposes does not amount to a gift. See Uriarte v. Petro, 606 S.W.2d 22, 25 (Tex. Civ. App.
- Houston list Dist.] 1980, writ ref'd n.r.e.).

658. See Marshall v. Marshall, 735 S.W.2d 587, 596-97 (Tex. App. - Dallas 1987, writ
ref'd n.r.e.).

659. Tabassi v. NBC Bank - San Antonio, 737 S.W.2d 612, 617 (Tex. App. - Austin 1987,
writ ref'd n.r.e.); Carnes v. Meador, 533 S.W.2d 365, 371 (rex. Civ. App. - Dallas 1975,
writ refd n.r.e.); Horlock v. Horlock, 533 S.W.2d 52, 55-56 (rex. Civ. App. - Houston [14th
Dist.) 1975, writ dism'd); Murphy v. Metropolitan Life Ins. Co., 498 S.W.2d 278, 282 (Tex.
Civ. App. - Houston [14th Dist.] 1973, writ ref'd n.r.e.).

660. See Spruill v. Spruill, 624 S.W.2d 694, 697 (Tex. App. - El Paso 1981, writ dism'd);
Reaney v. Reaney, 505 S.W.2d 338, 340 (Tex. Civ. App. - Dallas 1974, no writ).

661. See Tabassi v. NBC Bank - San Antonio, 737 S.W.2d 612, 617 (rex. App. - Austin
1987, writ ref'd n.r.e.); Jackson v. Smith, 703 S.W.2d 791, 796 (rex. App. - Dallas 1985, no
writ).

662. See Thx. PROB. CODE ANN. § 45 (Vernon 1980).
663. Estate of Korzekwa v. Prudential Ins. Co., 669 S.W.2d 775, 777-78 (rex. App. - San

Antonio 1984, writ dism'd); see McKnight, Family Law: Husband and Wife, Annual Survey of
Texas Law, 34 Sw. L.J. 115, 132 (1980).

664. Carnes v. Meador, 533 S.W.2d 365, 371 (Tex. Civ. App. - Dallas 1975, writ ref'd
n.r.e.).

1080

§ 5.22 [Vol. 21:1053



MARITAL PROPERTY

consent of the complaining spouse. 6' 5 An attack on an unauthorized
gratuitous disposition of community property is usually made on the
grounds of fraud or constructive fraud, in the alternative. An attack
on a transfer as illusory"6 is a third alternative.

It will often be difficult to determine whether a particular transfer
in trust is illusory either on its face or on the basis of the facts
surrounding its creation. In Land v. Marshall,"' the husband created
an inter vivos trust without the wife's knowledge.'" The trust corpus
consisted of substantially all of the community estate.669 He named
his daughter as trustee and gave his wife the income for life with the
daughter and granddaughter as remaindermen of the corpus. 67 0 The
settlor reserved the right (1) to receive all the income of the trust for
life, (2) to amend or revoke the trust, (3) to direct the trustee's
management of the trust, and (4) to demand all the principal at any
time or to encumber it as he wished. 671 After the husband's death,
the wife sought to have the trust declared invalid in order to obtain
her community share of the corpus.672 The Texas Supreme Court
invalidated the trust, holding that it was illusory rather than real. 673

In Land, little doubt could be entertained that the trust was illusory
in the sense that all elements of control were retained by the settlor,
but by invalidating the entire trust, the court went further than the
illusory trust doctrine necessarily demands. It would, therefore, be
dangerous to assume that a decree of total invalidity, demanded by
the equities in that case, would be ordered in all illusory trust
situations.

Problems presenting some difficulty of analysis arise when one
spouse interferes in the management of property subject to the control
of the other. For example, in Herrington v. Pelkey,'74 the wife entered

665. See Becknal v. Atwood, 518 S.W.2d 593 (Tex. Civ. App. - Amarillo 1975, no writ).
666. Land v. Marshall, 426 S.W.2d 841, 846-48 (Tex. 1968). The 1967 drafters of the terms

of article 4621 (carried forward in § 5.22(a)) specifically provided that management of community
property should be "during marriage." See MPA Drfters' Commentary, supra note 623, at
1335. Section 5.22 was not intended to deal with transactions taking effect at death or continuing
after the death of a spouse, but it may affect such transactions.

667. 426 S.W.2d 841 (Tex. 1968).
668. Id. at 842.
669. Id.
670. Id. at 842-43.
671. Id.
672. Id. at 843.
673. Id. at 846-48.
674. 424 S.W.2d 507 (Tex. Civ. App. - Beaumont 1968, writ ref'd n.r.e.).
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into a contract with a real estate broker to sell community property,
which was not subject to her management powers. 675 The husband
was not a party to the contract and had no knowledge of it.676 The
broker found a willing buyer who reached an agreement with the
spouses to buy the property. 6" When the broker sued both the husband
and wife to recover his commission, the husband was exonerated
from liability because he knew nothing of the arrangement between
his wife and the broker. 678 The court's holding that the wife was also
free from liability, however, seems contrary to general principles of
contract law. 679 Because the husband had sole management and control
of this community property, the court reasoned erroneously that the
wife's undertaking to contract with respect to the property was a
nullity giving rise to no liability.O

Postmortem administration of community assets is defined by
the Texas Probate Code, as amended in 1971, to conform to the
provisions of section 5.22. 618

§ 5.23. Earnings of Unemancipated Child

During the marriage of the parents of an unemancipated minor
child when a managing conservator of the child has not been ap-
pointed, the earnings of the child are subject to the joint management,
control, and disposition of the parents of the child, unless otherwise
provided by agreement of the parents or by judicial order.

Commentary

After the enactment of Title 2 in 1973, the language of the
original section 5.23 was inharmonious with the terminology of that

675. Id. at 507.
676. Id. at 509.
677. Id. at 507-08.
678. Id. at 509.
679. Id.
680. Id. at 508; see Miller v. Fitzpatrick, 418 S.W.2d 884, 888 (Tex. Civ. App. - Corpus

Christi 1967, writ ref'd n.r.e.).
681. See TEx. PROB. CODE ANN. §§ 156, 177(b) (Vernon 1980). See generally Remy, The

Effect of the 1971 Amendments to the Probate Code on Control of Community Property after
the Death of a Spouse and for the Payment of Community Debts, 34 TEx. B.J. 683 (1971)
(discussing the policies supporting the legislative changes to define what properties remain in
the control of the surviving spouse); McKnight, Family Law: Husband and Wife, Annual Survey
of Texas Law, 43 Sw. L.J. 1, 16-18 (1989) (discussing the rules of management upon the death
of spouse as defined in Shiffers v. Estate of Ward, 762 S.W.2d 753 (rex. App.-Fort Worth,
1988, no writ)).
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title and was therefore repealed in 1975. The present section was
enacted in 1979. Much of the language of this section was adapted
from section 109(a) of the Texas Probate Code.682

Unless the parents have relinquished their right to the earnings
of an unemancipated minor child,613 the parents have the right to the
earnings of the child as provided in section 12.04(5), and those
earnings are community property under section 5.01(b). 6  Under
section 5.22(a), earnings of an unemancipated minor would be subject
to the management of the mother because she would have owned
those earnings if the child had been conceived and born while the
mother was single. This provision, however, makes the earnings of a
minor child in a united family subject to the joint management of
both parents.

§ 5.24. Protection of Third Persons

(a) During marriage, property is presumed to be subject to the
sole management, control, and disposition of a spouse if it is held in
his or her name, as shown by muniment, contract, deposit of funds,
or other evidence of ownership, or if it is in his or her possession
and is not subject to such evidence of ownership.

(b) A third person dealing with a spouse is entitled to rely (as
against the other spouse or anyone claiming from that spouse) on
that spouse's authority to deal with the property if:

(1) the property is presumed to be subject to the sole
management, control, and disposition of the spouse; and

(2) the person dealing with the spouse:
(A) is not a party to a fraud upon the other spouse

or another person; and
(B) does not have actual or constructive notice of the

spouse's lack of authority.

Commentary
Article 4622, enacted in 1967,"1 was designed to extend the

protections that were then afforded to banks and insurance companies

682. See TEx. PRon. CODE ANN. § 109(a) (Vernon 1980).
683. Texas & Pac. Ry. v. Morin, 66 Tex. 225, 18 S.W. 503 (1886); Dobson v. Roberts, 4

S.W.2d 155 (Tex. Civ. App. - Eastland 1927, no writ).
684. See Schuster v. Bauman Jewelry Co., 79 Tex. 179, 15 S.W. 259 (1890); Insurance Co.

v. Stratton, 287 S.W.2d 320 (Tex. Civ. App. - Waco 1956, writ refd n.r.e.). But see Ryna
v. Vowell, 470 F.2d 494 (5th Cir. 1972).

685. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 738.
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to all third persons dealing with spouses. Though the 1967 statute
was related to earlier statutes in spirit and effect, putting it in terms
of a presumption for protection of innocent third persons who rely
on that presumption was new. The drafters' commentary stated that
"[a] purchaser of property held in the names of both spouses will
normally wish to protect himself by requiring a joint conveyance of
the spouses as he does now but the [drafters do] not deem it wise to
require joinder." '

Section 5.24 is designed to protect a third person who deals with
a spouse having apparent title to either community or separate prop-
erty and believed by the third person to have authority to deal with
the property. Section 5.24(b) cures the lack of management powers
of a spouse who deals with property unless the taker is on notice of
a fact, either actually or constructively, that rebuts the presumption
of power to manage under section 5.24(a). Although section 5.22, in
defining the powers of management, was anticipated to have its impact
largely in disputes between the spouses and not between spouses and
third persons "dealing" with them, that expectation has not been
borne out by experience.68 '

With respect to personalty, whether separate or community, that
is not subject to formal indicia of title, the spouse in possession can
give good title to a third person to whom the protections of the
Uniform Commercial Code do not extend in nonspousal situations.
Under section 2.403 of the Texas Business and Commerce Code,6 a
purchaser receives what the vendor has to transfer unless the owner
entrusts his goods to a merchant who deals in that type of goods. If
such entrustment occurs, the bailee has the power to transfer the
rights of the owner to a buyer in the ordinary course of business.
Thus, without the benefit of this section, if a husband possessed his
wife's separate radio or a community radio subject to her sole
management, he could not give good title to a bona fide purchaser
unless, perhaps, he was a merchant dealing in radios. Under this
section, however, the purchaser is entitled to rely on the husband's
possession, in any situation. Though a spouse is capable of stealing
separate property of the other spouse,6 9 it does not follow that the

686. MPA Drafters' Commentary, supra note 623, at 1337.
687. See Cooper v. Texas Gulf Indus., Inc., 513 S.W.2d 200 (Tex. 1974).
688. TEx. Bus. & COM. CODE ANN. § 2.403 (Tex. UCC) (Vernon 1968).
689. Trx. PA.L CODE ANN. §§ 31.02-.03 (Vernon 1989 & Supp. 1990).
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thieving spouse cannot pass good title under this section.69

Questions may also be raised as to when a spouse is in possession
if tangible possession is not a matter of fact. Household furnishings
or livestock in a truck may not present real difficulties, but harvested
crops in a field or barn or grazing livestock present problems of
interpretation.691 The concept of possession is difficult to apply in
many situations when there is nevertheless an asserted power to deal
with such things as growing crops, accounts receivable, or machinery
leased to a third person. With respect to unsevered crops, some
reliance may be put on the record ownership of the land on which
the crops are growing.69 Similarly, when cattle are marked with a
spouse's recorded brand and earmark, a person may rely upon the
markings as evidence of ownership and, therefore, indicative of the
spouse's power to deal with the cattle.

With respect to real or personal property subject to formal indicia
of title, third persons in good faith dealings with the spouse in whose
name the title stands are protected under dealings with the spouse in
whose name the title stands are protected under this section. As to
realty, third persons will be affected by constructive notice of recorded
schedules of separate property under section 5.03, marriage contracts
and marital partitions or exchanges under section 5.56(b), and court
orders authorizing extraordinary management powers under sections
5.25(h) and 5.26(g). When in doubt as to management powers of a
spouse, the purchaser may demand a joint conveyance by the spouses.63

If one spouse is unavailable to participate in a transaction, the
provisions of sections 5.25 and 5.26 may be utilized.

The composition of the class of third persons "dealing with a
spouse" is not altogether clear. Donees do not seem properly protected
by this section because the donee does not deal with his benefactor.
No doubt can be entertained, however, with respect to a bona fide
purchaser for value, but undue influence or fraud practiced on the
spouse in apparent control by such a purchaser would seem to bar

690. For difficulties of proof of theft in spousal relationships, see TEx. CODvE CRD. PRoc.
ANN. art. 21.08 (Vernon 1989). See also Hudspeth, The Matrimonial Property Act of 1967 -

Six Areas of Change, 31 TEx. B.J. 477, 559-60 (1968) (ownership of most personal property is
evidenced by possession rather than indicia of title).

691. See EssAYs w ma LAw op PRoPERTY PREsETD TO CLYDE EwaY 30, 52 (1975).
692. Roberts v. Armstrong, 231 S.W. 371, 374 (Tex. Comm'n App. 1921, judgm't adopted).
693. See Hudspeth, The Matrimonial Property Act of 1967 - Six Areas of Change, 31

TEx. B.J. 477, 558-60 (1968).
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reliance on this section. The statutory reference to "deposit of funds,"
and the fact that the statute from which this section derived was
designed for the protection of banks dealing with one spouse or the
other, clearly brings banks and others with whom spouses have a
deposit relationship within the protected class. Considerable doubt
may be entertained, however, with respect to ordinary creditors who
may seek to attach or garnish property, or judgment creditors who
seek to levy execution, because they are not "dealing with a spouse."
A sale under a writ of execution to a noncreditor purchaser is
protected if the buyer would have been a bona fide purchaser from
the debtor.694 If the sale is under a federal statute, the validity of the
sale may rest on the supremacy doctrine rather than on state law.6 95

If property is held in the names of both spouses, a third person
dealing with one of them is charged with notice that the other may
assert a separate interest in the property or a right to control a
community interest. 696 It does not follow as a logical proposition,
however, that a third person is put on inquiry of a spouse's right to
deal with community property held in the sole name of the other, if
the spouse in whose name the property is not held refuses to deal
with the third person in respect to the property, as was suggested in
Williams v. Portland State Bank.697 Further, contrary to the conclusion
reached in Williams, if community property is subject to the joint
management of the spouses and that fact is known by a third person
dealing with that spouse, the interest of the acting spouse does not
pass to the third person if the other spouse's interest is thereby
adversely affected. 698

§ 5.25. Unusual Circumstances

(a) If (1) a spouse is unable to manage, control, or dispose of
the community property subject to his or her sole or joint manage-

694. TEx. Crv. PrAc. & Rm. CODE ANN. § 34.046 (Vernon 1986).
695. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 41 Sw.

L.J. 1, 16-17 (1987) (discussing Thomas v. Rhodes, 701 S.W.2d 943 (Tex. App. - Fort Worth
1986, writ ref'd n.r.e.), cert. denied, 480 U.S. 906 (1987)).

696. Williams v. Portland State Bank, 514 S.W.2d 124, 126 (Tex. Civ. App. - Beaumont
1974, writ dism'd).

697. 514 S.W.2d 124, 126-27 (Tex. Civ. App. - Beaumont 1974, writ dism'd); see also
Cumming v. Johnson, 616 F.2d 1069, 1075 (9th Cir. 1979).

698. Cooper v. Texas Gulf Indus., Inc., 513 S.W.2d 200, 202 (Tex. 1974); Dalton v. Don
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ment, control, and disposition, (2) a spouse disappears and his or her
location remains unknown to the other spouse, except under circum-
stances in which Section 5.26 of this code is applicable, (3) a spouse
permanently abandons the other, or (4) the spouses are permanently
separated, then not less than 60 days thereafter the capable spouse,
or the remaining spouse, or the abandoned spouse, or either spouse
in the case of permanent separation, may file a sworn petition stating
the facts that make it desirable for the petitioning spouse to manage,
control, and dispose of community property (described or defined in
the petition) that would otherwise be subject to the sole or joint
management, control, and disposition of the other.

(b) The petition shall be filed in a district court of the county
in which the petitioner resided at the time the incapacity or separation
began, or the abandonment or disappearance occurred. If both spouses
are nonresidents of the state at that time, the petition shall be filed
in the district court of any county in which any part of the described
or defined community property is located.

(c) The court may appoint an attorney for the suit for the
respondent and shall award a reasonable fee for the attorney's services
as a part of the costs of the suit.

(d) A notice stating that the petition has been filed and speci-
fying the date of the hearing, accompanied by a copy of the petition,
shall be issued and served on the attorney for the suit, if one is
appointed, or, if an attorney is not appointed, on the respondent as
in other cases.

(e) If the residence of the respondent is unknown, notice shall
be published in a newspaper of general circulation published in the
county in which the petition was filed. If that county has no newspaper
of general circulation, notice shall be published in a newspaper of
general circulation in an adjacent county or in the nearest county in
which a newspaper of general circulation is published. The notice
shall be published once a week for two consecutive weeks before the
hearing, but the first publication shall not be less than 20 days before
the date set for the hearing.

J. Jackson, Inc., 691 S.W.2d 765, 768 (Tex. App. - Austin 1985, no writ). A provision
correlative to this section was added in 1967 to TEx. INs. CoDE ANN. art. 3.49-3 (Vernon 1981).
Exoneration provisions with respect to bank deposits of married women under disabilities are
still found in TEx. REv. Cirv. STAT. ANN. art. 342-706 (Vernon 1973), and as to joint tenancy
accounts of spouses in Tax. Rav. Cxv. STAT. ANN. art. 852a, § 6.09 (Vernon 1964).
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(f) After hearing the evidence, the court, on terms it deems just
and equitable, shall enter an order describing or defining the com-
munity property at issue that will be subject to the management,
control, and disposition of each spouse during marriage. The court
may impose any conditions and restrictions it deems necessary to
protect the rights of the respondent, require a bond conditioned on
the faithful administration of the property, and require payment of
all or a portion of the proceeds of sale of the property to the registry
of the court, to be disbursed in accordance with the court's further
directions.

(g) The jurisdiction of the court is continuing, and on motion
of either spouse, after notice has been given in the same manner that
notice is given under Subsection (d) or (e) of this section, the court
shall amend or vacate the- original order if:

(1) the incapable spouse's capacity if restored;
(2) the spouse who disappeared reappears; or
(3) the abandonment or permanent separation ends.

(h) An order authorized by Subsection (f) of this section af-
fecting real property is not constructive notice to a good faith pur-
chaser for value or a creditor without actual notice unless the order
is recorded in the deed records of the county in which the real
property is located.

Commentary

Article 4617, as enacted in 1967, 699 constituted an expansion of
pre-1967 law. The phrase "unusual circumstances," introduced by
Professor Huie, had already received customary acceptance in this
area of the law. The drafters' commentary had this to say of the
1967 article:

Most of the case law in the area of abandonment and permanent
separation involves the power of the wife over the community
estate when the husband has deserted her and was decided at a
time when the husband was sole manager of the community. Since
1913 the power of management, control and disposition of the
community estate has been divided between the spouses and the
new [a]rticle 4621 clarifies this aspect of the law. The combined

699. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735.
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effect of the new [ajrticle 4621 and this article [4617] gives both
spouses a judicial means of obtaining management, control and
disposition of the entire community estate (except in so far as that
property may be the homestead) under "unusual circumstances."
In the judgment of the drafting committee the remedies provided
herein should be cumulative of existing remedies and the article is
therefore drafted in permissive rather than mandatory language;
on the other hand the procedure here defined must be as expedi-
tious as possible and the short (60 days) waiting period was
formulated with that object. If these remedies are made mandatory,
it has been suggested that the neglected spouse might be allowed
to use his or her failure to comply with the statutory formalities
as an instrument of fraud .... The form of this article precludes
that result. The overall effect of this statute is, therefore, to provide
a shorter time and judicial authorization in those instances when
present law would allow the same result after lapse of a longer
time or without judicial approval. The case of imprisonment of
one spouse is, however, omitted. The [drafters feel] that impris-
onment will constitute abandonment and need not be separately
provided for .... The provisions of the first sentence with respect
to a spouse's inability to manage, control or dispose of community
property subject to his or her management, control and disposition
is, of course, broader than the provision found in section 157 of
the Probate Code dealing with adjudicated incompetence and goes
beyond some situations covered by present case law. Of course, if
the property is held in the name of the neglected spouse, a third
party without notice is protected by the new article 4622 anyway.
But whether the specific community sought to be disposed of is
held in the name of the incapacitated, competent, absent or re-
maining spouse, a purchaser will normally wish to protect himself
against any claim of the absent spouse by compelling the neglected
spouse to comply with the statutory formalities2 °°

In 1969, the oversight of failing to provide for community
property subject to joint management of the spouses was rectified.
The recodified version also changed the minimum time of publication
of notice before hearing from ten to twenty days.

700. MPA Drafters' Commentary, supra note 623, at 1329-30 (citing Ross v. Tide Water
Oil Co., 136 Tex. 66, 145 S.W.2d 1089 (Tex. Comm'n App. 1941, opinion adopted) and Slator
v. Neal, 64 Tex. 222 (1885)).
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Because a new subsection (c) was added in 1973 to authorize the
appointment of an attorney ad litem for the respondent-spouse, the
succeeding subsections were renumbered. Though that appointment is
not mandatory, the petitioner-spouse should nevertheless pray for it.

§ 5.26. Spouse Missing on Public Service

(a) If a spouse is reported by an executive department of the
United States to be a prisoner of war or missing on the public service
of the United States then not less than six months thereafter the
spouse of the prisoner of war or missing person may file a sworn
petition stating the facts that make it desirable for the petitioner to
manage, control, and dispose of the community property (described
or defined in the petition) that would otherwise be subject to the sole
or joint management, control, and disposition of the other.

(b) The petition shall be filed in the district court of the county
in which the petitioner resided at the time the report was made. If
both spouses were nonresidents of the state at that time, the petition
shall be filed in the district court of any county in which any part
of the described or defined property is located.

(c) The court shall appoint an attorney for the suit for the
respondent and shall allow him a reasonable fee for his services to
be taxed as part of the costs.

(d) A notice stating that the petition has been filed and speci-
fying the date of the hearing, accompanied by a copy of the petition,
shall be issued and served on the attorney representing the respondent
as in other cases.

(e) After hearing the evidence, the court, on terms it deems just
and equitable, shall enter an order describing or defining the com-
munity property at issue that will be subject to the management,
control, and disposition of each spouse during marriage. The court
may impose any conditions and restrictions it deems necessary to
protect the rights of the respondent, require a bond conditioned on
the faithful administration of the property, and require payment of
all or a portion of the proceeds of sale of the property to the registry
of the court, to be disbursed in accordance with the court's further
directions.

(f) The jurisdiction of the court is continuing, and on motion
of either spouse, after notice stating that the motion has been filed
and specifying the date of the hearing, accompanied by a copy of
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the motion, has been issued and served on the respondent as in other
cases, the court shall amend or vacate the original order if the spouse
who was a prisoner of war or missing returns.

(g) An order authorized by Subsection (e) of this section af-
fecting real property is not constructive notice to a good faith pur-
chaser for value or a creditor without actual notice unless the order
is recorded in the deed records of the county in which the real
property is located.

Commentary

This section was added in 1971 and was altered somewhat in
1973 after extensive consultation between the Military and Family
Law Sections of the State Bar of Texas. The suggestion was made
that the provisions of sections 5.25 and 5.26 might be consolidated,
but their subjects were regarded as being sufficiently different to
justify continued separate treatment. In this section, the period of
disappearance of the respondent-spouse is substantially longer, and
the appointment of an attorney ad litem for the respondent-spouse is
mandatory.

The act by which this section was initially enacted 0 also provided
for dealing with the missing spouse's separate property in the following
unnumbered and untitled section:

(a) Appointment of Receiver. When the separate property of a
person reported by the United States Department of Defense to
be a prisoner of war or missing in action, or any portion thereof,
appears in danger of injury, loss, or waste, and in need of a
representative, a district judge of the county where the prisoner of
war or person missing in action, or the spouse of such a person,
resides, or where the endangered separate property is situated, shall
by order, with or without application, appoint a suitable person
as receiver to take charge of such endangered separate property,
requiring bond of such person as in ordinary receiverships in such
sum as the judge deems necessary to protect the separate property,
and specifying such duties and powers of the receiver as the judge
deems necessary for the protection, conservation, and preservation
of the separate property. The clerk shall forthwith enter such order
upon the minutes of the court; and the person so appointed shall
forthwith make his bond, submit same to the judge for approval,

701. Act of June 10, 1971, ch. 884, § 1, Tex. Gen. Laws 2711.
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file same, when approved, with the clerk, and proceed to take
charge of such endangered separate property pursuant to the duties
and powers vested in him by the order of appointment and by
such subsequent orders as the judge shall make from time to time.

(b) Expenditures by the Receiver. Whenever, during the pendency
of such receivership, the needs of the spouse or dependent children
of the prisoner of war or person missing in action shall require
the use of the income or corpus of the estate for the education,
clothing, or subsistence, the judge shall, with or without applica-
tion, by order entered upon the minutes of his court, appropriate
an amount of such income or corpus sufficient for such purpose;
and the same shall be used by the receiver to pay such claims for
such education, clothing, or subsistence as are presented to the
judge and approved and ordered by him to be paid.

(c) Investments, Loans and Contributions by the Receiver. When-
ever, during the pendency of such receivership, the receiver shall
have on hand an amount of money belonging to such prisoner of
war or person missing in action in excess of the amount needed
for current necessities and expenses, he may, under direction of
the judge, invest, lend, or contribute such excess money or any
portion or portions thereof in the manner, for the security, and
on the terms and conditions provided in the Probate Code for
investments, loans, or contributions by guardians, and he shall
report to the judge all such transactions in the manner that reports
are required of guardians.

(d) Receiver's Expenses, Account, and Compensation. All nec-
essary expenses incurred by the receiver in administering the prop-
erty may be rendered monthly to the judge in the form of a sworn
statement of account, including a report of the receiver's acts, the
condition of the property, the status of the threatened danger to
the property and the progress made toward abatement of such
danger. If the judge is satisfied that such statement is correct and
reasonable in all respects, he shall promptly enter his order ap-
proving the same and authorizing the receiver to reimburse himself
out of the funds in his hands. For his official services rendered,
the receiver shall be compensated in the same manner and amount
as provided by the Probate Code for similar services rendered by
guardians of estates.

(e) Closing Receivership. When the threatened danger has abated
and the separate property is no longer liable to injury, loss, or
waste for want of a representative, the receiver shall so report to
the judge, filing with the clerk a full and final sworn account of
all property received into his hands, all sums paid out, all acts
performed by him with respect to such property, and all property
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remaining in his hands.
(f) Action of the Judge. If upon hearing such report and account,

the judge is satisfied that the danger of injury, loss, or waste has
abated and that said report and account are correct, he shall enter
an order so finding and shall direct the receiver to deliver said
property to the person from whom he took possession as receiver,
or to the person who was a prisoner of war or missing in action,
or to such other person as the judge may find to be entitled to
possession of the estate, which person in turn shall execute and
file with the clerk an appropriate receipt for the property thus
delivered. The order of the judge shall discharge the receiver and
his sureties. If the judge is not satisfied that the danger has abated,
or if he is not satisfied with the report and account, he shall enter
an order continuing the receivership in effect until he is so satisfied.
(g) Recordation of Proceedings. All orders, bonds, reports, ac-
counts, and notices in the receivership proceedings shall be recorded
in the minutes of the court.70

This provision has not been added to the Family Code or any other
code, but it has not been repealed.

§ 5.27. Remedies Cumulative

The remedies provided in Sections 5.25 and 5.26 of this code are
cumulative of other rights, powers, and remedies afforded spouses by
law.

Commentary
In the judgment of the 1967 drafters of article 4617,703 the

remedies there provided were cumulative of existing remedies. A
specific provision to that effect became a part of section 5.25 in 1969,
and a similar provision was appended to section 5.26 in 1971. In
1973 both of these provisions were consolidated in this section.

SUBCHAPTER C. PROPERTY AGREEMENTS

Introductory Commentary

Over the last half century, a greater amount of constitutional
change and accompanying statutory amendment has been required to

702. Id. § 3, at 2712-14.
703. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 736.
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provide means by which spouses can alter the character of their
community property than has been needed for any other aspect of
Texas matrimonial property law. From the late nineteenth century,
the constitutional definition of separate and community property
caused the courts to say that spouses could not change the character
of their marital property by a mere agreement.70 4 Although the hus-
band could make a gift of community property to his wife, 705 the
Texas Supreme Court would not countenance concerted alteration of
community property interests beyond allowing a couple to redefine
future acquisitions of community property in anticipation of di-
vorce °.7 6 It was not until the Texas Constitution was amended in 1948
that spouses were allowed to partition their existing community prop-
erty, though the rights of prior creditors were not thereby affected.

Although a marriage contract statute modeled on that of the
Louisiana Civil Code became a permanent part of Texas law in 1840,
its construction by the courts7° did not allow its use as a means for
altering future acquisitions of community property except as a contract
to convey particular property. A 1948 constitutional amendment pro-
vided for spousal partition of existing community property but the
right of an existing creditor was not affected. Although the 1967
version of the marriage contract statute, recodified in 1969, was
designed to provide a general means of achieving alteration of present
and future community property, that effort failed in its object with
respect to future acquisitions. 7° The Texas Constitution was therefore
amended in 1980 to allow effective premarital and marital partitions,
even as to the rights of an existing creditor, provided that there was
no intention to defraud the creditor. In 1987 the Texas Constitution
was further amended so that spouses could create effective rights of
survivorship in their community property.7°9 Each of the three con-

704. Kellett v. Trice, 95 Tex. 160, 168, 66 S.W. 51, 53 (1902); Proetzel v. Schroeder, 83
Tex. 684, 687, 19 S.W. 292, 294 (1892); Groesbeck v. Groesbeck, 78 Tex. 664, 669, 14 S.W.
792, 793 (1890); Cox v. Miller, 54 Tex. 16, 26 (1880).

705. Hutchison v. Mitchell, 39 Tex. 488 (1873) (conveyance in trust of present interest and
future income); Story v. Marshall, 24 Tex. 306 (1859).

706. Rains v. Wheeler, 76 Tex. 390, 395, 13 S.W. 324, 325 (1890).
707. Burton v. Bell, 380 S.W.2d 561, 566 (Tex. 1964); Gorman v. Gause, 56 S.W.2d 855,

857-58 (Tex. Comm'n App. 1933, judgxn't adopted).
708. Williams v. Williams, 569 S.W.2d 867, 870 (Tex. 1978).
709. See generally McKnight, Family Law: Husband and Wife, Annual Survey of Texas

Law, 40 Sw. L.J. 1, 7-9 (1986) (discussing the legal barrier to creating a right of survivorship
in community property prior to the 1987 amendment).
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stitutional amendments was accompanied by new statutory provisions
to implement the new scheme.

Subchapter C as enacted in 1969 contained two sections dealing
with premarital and marital agreements. After the amendment of the
Texas Constitution in 1980, the subchapter was expanded to six
sections with a burden of proof provision in section 5.45 that required
the proponent "spouse or a person claiming from [that] spouse" to
demonstrate the validity of a partition agreement "by clear and
convincing evidence." This requirement proved to be an almost
impossible burden in many instances.7 10 The Uniform Premarital
Agreement Act,71' supplemented by provisions for "other property
agreements," was therefore substituted for the existing statutes in
1987 as a means of changing this burden of proof.

As the constitutional provisions and the statutes now stand, the
power of spouses or proposed spouses to alter the character of their
marital property has been very considerably expanded, as compared
with a couple's rights of a half century ago. There are, nevertheless,
still some restrictions, 712 most particularly an inability to change the
character of separate property into community property and the
consequential bar to achieving a universal community.

Although premarital and marital undertakings with respect to the
definition of the community estate are dealt with in the Texas Con-
stitution in substantially identical terms, the statutes with respect to
marital transactions have been cast since 1949 in the constitutional
terms of partition or exchange, whereas the statutes on the subject
of premarital arrangements to alter marital property have since 1840
been in terms of agreements. Although an agreement which is cor-
relative in effect as to both spouses' future acquisition of community
property is easy to construe as a partition or exchange, an agreement
which gives benefits to only one spouse is not a partition or exchange 3

authorized by the Texas Constitution. Further, in order to achieve
constitutional effect, the instrument must speak in terms of a com-

710. See, e.g., Matthews v. Matthews, 725 S.W.2d 275, 279 (Tex. App. - Houston [list
Dist.] 1986, writ ref'd n.r.e.); cf. Williams v. Williams, 720 S.W.2d 246, 248-49 (Tex. App. -

Houston [14th Dist.) 1986, no writ) (agreement in contemplation of marriage was not obtained
by fraud, duress, or overreaching, and was therefore enforceable).

711. 9B U.L.A. 369 (1983).
712. See J. McKNioHr & W. REPPY, TExAs MATTimoNuL PROPERTY LAw 20 (1983).
713. See Hibbler v. Knight, 735 S.W.2d 924, 926 (Tex. App. - Houston [lIst Dist.] 1987,

writ ref'd n.r.e.).
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pleted present act. An agreement to partition at some future time will
not be interpreted as a present partition.714

Because part 1 of subchapter C is the Uniform Premarital Agree-
ment Act, it has not been conformed to the terms of the Texas
Constitution or to prior Texas statutes. In part 2, however, there are
provisions applicable to premarital partitions and exchanges as well
as those entered into by spouses.

PART 1. UNIFORM PREMARITAL AGREEMENT ACT

§ 5.41. Definitions
In this part:
(1) "Premarital agreement" means an agreement between pro-

spective spouses made in contemplation of marriage and to be effective
on marriage.

(2) "Property" means an interest, present or future, legal or
equitable, vested or contingent, in real or personal property, including
income and earnings.

Commentary

All types of property are meant to be included. In order to affect
future acquisitions of community property, the agreement must con-
stitute a partition or exchange between prospective spouses.

§ 5.42. Formalities

A premarital agreement must be in writing and signed by both
parties. It is enforceable without consideration.

Commentary

This section incorporates the provisions of former section 5.44.
To discourage doubts as to validity, the agreement should be in the
form of a partition or exchange.

The former section 5.41 provided specifically that a "minor
capable of marrying but not otherwise capable of entering into a

714. Bradley v. Bradley, 725 S.W.2d 503, 504 (Tex. App. - Corpus Christi 1987, no writ).
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binding agreement [might] enter into a marital property agreement
with the subscribed, written consent of the guardian of the minor's
estate and with the approval of the probate court after the application,
notice, and hearing required by the Probate Code for the sale of a
minor's real estate. ' 7 15 The same formality may be observed for a
minor wishing to enter into a premarital agreement under the present
law. If the minor is seventeen years old, disabilities of minority may
be removed under chapter 31 of this code to obviate the need for the
participation of the guardian and the probate court. T6 In either case,
a ratification of the agreement after the marriage is advisable.

§ 5A3. Content

(a) Parties to a premarital agreement may contract with respect
to:

(1) the rights and obligations of each of the parties in any
of the pr9perty of either or both of them whenever and wherever
acquired or located;

(2) the right to buy, sell, use, transfer, exchange, abandon,
lease, consume, expend, assign, create a security interest in, mortgage,
encumber, dispose of, or otherwise manage and control property;

(3) the disposition of property on separation, marital dis-
solution, death, or the occurrence or nonoccurrence of any other
event;

(4) the modification or elimination of spousal support;
(5) the making of a will, trust, or other arrangement to

carry out the provisions of the agreement;
(6) the ownership rights in and disposition of the death

benefit from a life insurance policy;
(7). the choice of law governing the construction of the

agreement; and.
(8) any other matter, including their personal rights and

obligations, not in violation of public policy or a statute imposing a
criminal. penalty.

(b) The right of a child to support may not be adversely affected
by a premarital agreement.

715. T-x. Fm. Coz' ANN. § 5.41 (Vernon 1975) (current version at TEx. FA.. CoDE ANN.
§ 5.42 (Vernon Supp. 1990)).

716. See TEx. F . CODE ANN. § 31.01 (Vernon 1986).
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Commentary

If the parties seek to affect future acquisitions of community
property, the agreement must constitute a partition and exchange
between them. Though the drafters of the Uniform Premarital Agree-
ment Act state in their commentary that the list contained in this
section is merely meant to be "illustrative, ' 71 7 there are certain
supervening limitations imposed by Texas law.718 Most particularly
the parties cannot, by such an agreement, convert separate property
into community property.7 19 Although a prospective spouse may give
up a surviving spouse's homestead rights in the separate property of
the other prospective spouse, T2 it is doubted that a prospective spouse
can give up homestead rights in the other prospective spouse's separate
property during marriageT l including the protection of the nonowner
from unilateral abandonment or disposition of a Texas homestead by
the owner spouse. 7" Strong doubts must also be entertained with
respect to the prospective spouses' effectively controlling the award
of temporary alimonyr m or the disposition of community property by
a Texas divorce court. Without an expression of an intention to make
a testamentary disposition in compliance with testamentary formality,
a premarital agreement cannot be relied upon as a means of disposing
of a prospective spouse's separate or community property at death.7 u
The premarital agreement may, however, incorporate a contractual
undertaking to make a will on particular terms, but in order for such
provisions to be enforceable, the agreement must be executed with
testamentary formality. 725 Whether or not ownership rights in an
insurance policy on the life of either prospective spouse are effectively
assigned in a premarital agreement, the beneficial rights should be
provided for in accordance with the policy. Whether designation of

717. UNIF. PpamwrruA AaKEamETr AcT § 3, commentary at 374, 9B U.L.A. 374 (1983).
718. See J. McKmaw-r & W. REppY, TEXAS MA nmsoAM PROPERTY LAw 20 (1983).
719. Tx. CONST. art. XVI, § 15 (1876, amended 1987); Tittle v. Tittle, 148 Tex. 102, 107,

220 S.W.2d 637, 642 (1949).
720. Williams v. Williams, 569 S.W.2d 867, 870 (Tex. 1978).
721. TEx. Cozsr. art. XVI, § 50 (1876, amended 1973).
722. Id.
723. The comment of the drafters of the Uniform Act acknowledges this point. UNw.

P.& irrAA. AGoacEN ACT § 3, commentary at 374, 9B U.L.A. 374 (1983).
724. See Hibbler v. Knight, 735 S.W.2d 924, 926 (Tex. App. - Houston [lIst Dist.] 1987,

writ ref'd n.r.e.).
725. TEx. PRoB. CODE ANN. § 59A(a) (Vernon 1980).
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the law of a jurisdiction with which neither prospective spouse has
any present or intended contact would be effective as the governing
law of a transaction before a Texas court is doubtful.

Personal duties such as that of housekeeping and personal con-
duct are sometimes included in such agreements, but it should not be
anticipated that these terms can be specifically enforced or that their
breach will entitle the aggrieved spouse to any other relief except
divorce.7 26

§ 5.44. Effect of Marriage

A premarital agreement becomes effective on marriage.

Commentary

Although a partition of future acquisitions of community prop-
erty cannot be implemented prior to marriage, parties may sometimes
desire that certain terms of a premarital agreement be effective
immediately. In that case, it would seem that the parties might negate
this rule.

In commenting on the source of this section, the drafters of the
Uniform Act say that it "requires that there be a ceremonial mar-
riage.' ' 727 As is later indicated, however, the comment is meant to
refer to states that do not allow informal marriage and is meant to
indicate that the Uniform Act is inapplicable to meretricious relation-
ships.7

2
8 In Texas, an informal marriage is a marriage, and this

subchapter is therefore applicable to such a marriage.

§ 5.45. Amendment; Revocation

After marriage, a premarital agreement may be amended or
revoked only by a written agreement signed by the parties. The
amended agreement or the revocation is enforceable without consid-
eration.

726. For suggestions as to negotiation and drafting of a premarital agreement, see McKnight,
A Friendly Contract, 6 F m. Anvoc. 4 (1984), and McKnight, The Constitutional Redefinition
of Texas Matrimonial Property as It Affects Antenuptial and Interspousal Transactions, 13 ST.
MARY's L.J. 449, 464-67 (1982).

727. Uim. PRsILu1AmrAL AoxaNT AcT § 2 commentary at 372, 9B U.L.A. 372 (1983).
728. Id. § 4 commentary at 375, 9B U.L.A. 375 (1983).
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Commentary

Because a partition or exchange is in the nature of a conveyance,
the ability of the parties to terminate the partition process is essential,
but the effect of such a revocation or amendment is prospective
only.729 A couple cannot reverse the process of partition of community
property once it has occurred in order to recreate community property.
The Texas Constitution does not allow the creation of community
property from separate property.

§ 5.46. Enforcement

(a) A premarital agreement is not enforceable if the party
against whom enforcement is sought proves that:

(1) that party did not execute the agreement voluntarily;
or

(2) the agreement was unconscionable when it was executed
and, before execution of the agreement, that party:

(A) was not provided a fair and reasonable disclosure
of the property or financial obligations of the other party;

(B) did not voluntarily and expressly waive, in writing,
any right to disclosure of the property or financial obligations of the
other party beyond the disclosure provided; and

(C) did not have, or reasonably could not have had,
an adequate knowledge of the property or financial obligations of
the other party.

(b) An issue of unconscionability of a premarital agreement
shall be decided by the court as a matter of law.

Commentary

On September 1, 1987, this provision replaced section 5.45,
enacted in 1981.30 The earlier provisions required the proponent of
a premarital partition or exchange "to prove by clear and convincing
evidence that the other party against whom enforcement of the
agreement is sought gave informed consent [to the transaction) and

729. See McKnight, The Constitutional Redefinition of Texas Matrimonial Property as It
Affects Antenuptial and Interspousal Transactions, 13 ST. MARY's L.J. 449, 460-61 (1982).

730. Act of June 17, 1981, ch. 782, § 2, 1981 Tex. Gen. Laws 2964, 2965 (current version
at Tax. FAm. CoDE ANN. § 5.46 (Vernon Supp. 1990)).
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that the agreement was not procured by fraud, duress, or overreach-
ing." 7' Disposing of this heavy burden for demonstrating the validity
of premarital agreements was the principal object of enacting the
Uniform Premarital Agreement Act.

The person who seeks to demonstrate invalidity may rely on
either of two grounds. The first is the lack of volition. This ground
is much the same as the test for invalidity on the basis of "fraud,
duress, or overreaching" under former section 5.45. The second
ground involves proof of two elements: (1) that the agreement was
unconscionable when executed and (2) that the complainant was not
provided a full disclosure of the other party's financial situation, or
had not waived receipt of the information in writing, or did not have
adequate knowledge of those facts. The second element is grounded
in a finding of fact.

The element of unconscionability, under subsection (b), is a
matter of law, the definition of which has not been provided. It is
suggested that the failure to make any postdissolution provision for
a prospective spouse with no significant separate estate, while the
significant separate estate of the other spouse is allowed to expand,
would constitute unconscionability.

It is not clear whether the altered burden of proof is applicable
to partitions entered into prior to September 1, 1987. Although with
respect to contracts generally, the Texas Supreme Court has said that
"[t]he law existing at the time a contract is made becomes a part of
the contract and governs the transaction, ' 7 2 that court also held that
applying the 1987 standard of enforcement in a dispute involving a
marital partition was erroneous because at the time of trial and entry
of judgment, the 1981 statute was still in effect.733 It is difficult to
reconcile these conclusions.

731. Id. at 2964-65.
732. Wesseley Energy Corp. v. Jennings, 736 S.W.2d 624, 626 (Tex. 1987). This case dealt

with the validity of a contract and conveyance made by a wife alone at a time when the statute
required her husband's joinder. Id. at 625. The court held that the statute would have governed
the transaction but for the statute's unconstitutionality. Id. at 626. The point is reiterated in
the context of a constitutional amendment's not affecting a situation occurring prior to the
adoption of the amendment. Op. Tex. Att'y Gen. No. JM-991 (1988).

733. Sadler v. Sadler, 769 S.W.2d 886, 887 (rex. 1989) (marital partition); Chiles v. Chiles,
779 S.W.2d 127, 129 (Tex. App. - Houston [14th Dist.] 1989, writ granted) (premarital
partition); Daniel v. Daniel, 779 S.W.2d 110, 115-18 (Tex. App. - Houston [list Dist.) 1989,
no writ) (marital partition).
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If there are other defenses to the fundamental validity of a
marital partition as was asserted in Daniel v. Daniel,734 such defenses
are equally applicable to premarital partitions.

Texas did not adopt section 6(b) of the Uniform Premarital
Agreement Act. This section stated that when any modification or
elimination of a provision of a premarital agreement left one spouse
in need of public assistance, the court may require the other spouse
"to provide support to the extent necessary to avoid an inequitable
result.'"73

§ 5.47. Enforcement: Void Marriage

If a marriage is determined to be void, an agreement that would
otherwise have been a premarital agreement is enforceable only to
the extent necessary to avoid an inequitable result.

Commentary

It may be argued that this provision constitutes evidence of a
broadened legislative policy in favor of application of the doctrine of
putative marriage in favor of,736 or against, 737 the good faith spouse.

§ 5.48. Limitation of Actions

Any statute of limitations applicable to an action asserting a
claim for relief under a premarital agreement is tolled during the

734. 779 S.W.2d at 114.
735. Ubw. PRxAwrrn AGm.REamt ACT § 6(b), 9B U.L.A. 376 (1983).
736. See Davis v. Davis, 521 S.W.2d 603, 606 (Tex. 1975). The Texas putative marriage

doctrine, however, has usually been narrowly defined along the lines of the Spanish doctrine
from which it is derived: (1) that the good faith spouse of a void marriage may treat the gains
of marriage as though they are community property and (2) that the children are legitimate
even if only one party to the void marriage was in good faith. See J. McKNiGH-r & W. Rm PY,
TEXAs MATRiMoNut. PRoPERT" LAw 326-27 (1983).

737. See Barkley v. Dumke, 99 Tex. 150, 152, 87 S.W. 1147, 1147 (1905). The good faith
spouse is entitled to the benefits of a putative marriage but if ill effects accompany a benefit
(e.g., the capacity of adulthood as a result of being a married woman), the good faith spouse
must also suffer the consequences. Id. at 152, 87 S.W. at 1147. This broader view of the effects
of a putative marriage is now generally rejected. See Texas Employers Ins. Ass'n v. Grimes,
153 Tex. 356, 361, 269 S.W.2d 332, 335 (Tex. 1954); Ft. Worth & R. G. Ry. v. Robertson,
103 Tex. 504, 506, 131 S.W. 400, 400 (1910).
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marriage of the parties to the agreement. However, equitable defenses
limiting the time for enforcement, including laches and estoppel, are
available to either party.

Commentary

The applicable limitations period is four years from the date of
dissolution of the marriage or from the time that the putative spouse
knew or ought to have known that the marriage was void.7 38

§ 5.49. Application and Construction

Sections 5.41 through 5.50 of this subchapter shall be applied
and construed to effect their general purpose to make uniform the
law with respect to the subject of these sections among states enacting
them.

Commentary

A Texas court considering a dispute under Part 1 of this sub-
chapter should look to the law of the states where the Uniform Act
has been enacted, as well as to other Texas law.

§ 5.50. Short Title

This part may be cited as the Uniform Premarital Agreement
Act.

Commentary

This is the customary short title clause for Uniform Acts.

PART 2. OTHER PROPERTY AGREEMENTS

§ 5.51. Property Defined

In this part, "property" has the meaning assigned by Section
5.41 of this code.

738. TEx. Civ. PEc. & Rvm. CODE ANN. § 16.051 (Vernon 1986).
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Commentary

All types of property are meant to be included but there are
supervening Texas restrictions concerning certain types of property.
It is doubted, for example, that a spouse may constitutionally agree
to give up a present or future homestead right in either separate or
community property or control the judicial division of community
property on divorce.7 39

§ 5.52. Partition or Exchange of Community Property

At any time, the spouses may partition or exchange between
themselves any part of their community property, then existing or to
be acquired, as they may desire. Property or a property interest
transferred to a spouse by a partition or exchange agreement becomes
his or her separate property.

Commentary

Though the broad statutory power to make such agreements "as
they may desire" was a fixture of Texas law of marriage contracts
from 1840 to 1987 and of marital property partitions or exchanges
since 1967, limitations on the parties' desires have long been well
known.74 Though a "partition or exchange" need not involve the
division of a particular tract of realty or a particular object or type
of personalty, it must involve a division or an exchange of some
interest of one spouse for another interest of the other spouse. The
constitutional provision underlying this statute allows exchange of
small prospective income from small present separate holdings or
small earning power of one spouse for the large prospective income
from the large present separate holdings or large earning power of
the other spouse. A broad reading of that provision will also allow
the exchange of present or prospective interests in the separate prop-
erty of one spouse for all the present or prospective community
property of both spouses. The sufficiency of one interest in relation
to the other to constitute an actual partition or exchange is a matter
that must be determined in the light of the facts of each instance.

739. TEx. CONST. art. XVI, § 50.
740. See J. McKImo" & W. REPPY, TExAs MARAomn. PROPERTY LAw 20 (1983).
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The creation of community property from separate property by
a partition or exchange is not constitutionally possible.741

§ 5.53. Agreements Between Spouses Concerning Income or Property
Derived From Separate Property

At any time, the spouses may agree that the income or property
arising from the separate property then owned by one of them, or
which may thereafter be acquired, shall be the separate property of
the owner.

Commentary

The provisions of the constitutional amendment of 1980 to allow
spouses to agree that income from one spouse's separate property
shall be separate property was designed primarily to allow spouses to
make such a designation with respect to income of property that was
the subject of an interspousal gift made before the constitutional
amendment of 1980, but the power extends to income from any
separate property of only one spouse.742 This agreement is really a
species of gift.

§ 5.54. Formalities

A partition or exchange agreement must be in writing and signed
by both parties.

Commentary

This provision perpetuates the terms of the 1949, 1967, and 1969
statutes to the same effect.

§ 5.55. Enforcement

(a) A partition or exchange agreement is not enforceable if the
party against whom enforcement is sought proves that:

741. See TEx. CoNsT. art. XVI.
742. Tax. CoNsT. art. XVI, § 15.
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(1) that party did not execute the agreement voluntarily;
or

(2) the agreement was unconscionable when it was executed
and, before execution of the agreement, that party:

(A) was not provided a fair and reasonable disclosure
of the property or financial obligations of the other party;

(B) did not voluntarily and expressly waive, in writing,
any right to disclosure of the property or financial obligations of the
other party beyond the disclosure provided; and

(C) did not have, or reasonably could not have had,
an adequate knowledge of the property or financial obligations of
the other party.

(b) An issue of unconscionability of a partition or exchange
agreement shall be decided by the court as a matter of law.

Commentary

This provision is substantially the same as section 5.46 which
deals with the enforcement of premarital agreements. If there is a
higher fiduciary duty owed by one spouse to another spouse than
that which exists between prospective spouses, as has been sometimes
argued, "volition" and "unconscionability" may have slightly differ-
ent connotations under this section.

For purposes of burden of proof, however, the courts have thus
far treated premarital and marital partitions identically.743

§ 5.56. Partition or Exchange Agreements: Rights of Creditors, Re-
cordation

(a) A provision of a partition or exchange agreement made
under this subchapter is void with respect to the rights of a preexisting
creditor whose rights are intended to be defrauded by it.

(b) A partition or exchange agreement made under this sub-
chapter may be recorded in the deed records of the county in which
a party resides and in the county in which the real property affected

743. Sadler v. Sadler, 769 S.W.2d 886, 887 (Tex. 1989) (marital partition); Chiles v. Chiles,
779 S.W.2d 127, 129 (Tex. App. - Houston [14th Dist.] 1989, writ granted) (premarital
partition); Daniel v. Daniel, 779 S.W.2d 110, 114 (Tex. App. - Houston [ist Dist.] 1989, no
writ) (marital partition).
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is located. An agreement, partition, or exchange agreement made
under this subchapter is constructive notice to a good faith purchaser
for value or a creditor without actual notice only if the instrument is
acknowledged and recorded in the county in which the real property
is located.

Commentary

The rights of creditors are constitutionally the same with respect
to whether a partition or exchange of community property is entered
into before or during marriage. Premarital agreements effecting a
partition or exchange of future acquisitions of community property
achieve constitutional validity under the same constitutional provisions
as do marital partitions and exchanges of present community property
and future acquisitions of community property. Hence, subsection (a)
is applicable to premarital agreements as well as marital partitions.
The provisions for recordation in subsection (b) are also applicable
to a premarital agreement insofar as a premarital agreement deals
with a partition or exchange of present community property or future
acquisition of community property.

SUBCHAPTER D. MARITAL PROPERTY LIABILITIES

§ 5.61. Rules of Marital Property Liability

(a) A spouse's separate property is not subject to liabilities of
the other spouse unless both spouses are liable by other rules of law.

(b) Unless both spouses are personally liable as provided by
Section 4.031 of this code, the community property subject to a
spouse's sole management, control, and disposition is not subject to:

(1) any liabilities that the other spouse incurred before
marriage; or

(2) any nontortious liabilities that the other spouse incurs
during marriage.

(c) The community property subject to a spouse's sole or joint
management, control, and disposition is subject to the liabilities
incurred by him or her before or during marriage.

(d) All the community property is subject to tortious liability
of either spouse incurred during marriage.
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Commentary

While section 4.031 defines limitations on the personal liability
of spouses, this section provides rules for the satisfaction of liability
against marital property once a spousal obligation is established.
Section 4.04, on the other hand, provides rules for joinder of spouses
in civil suits for the fixing of liability. All of these sections are closely
interrelated, but the application of each must be carefully confined
to its subject matter. Thus, joinder of spouses is not necessary in a
suit concerning either the acts of one spouse or community property
subject to the sole management of one spouse.7 4 Once liability is
established against either spouse, however, satisfaction of the judg-
ment may be had against the whole of any community property
subject to the joint management of the spouses. 4 s It is permissible,
however, to join the other spouse in the suit for the sole purpose of
facilitating enforcement of the judgment when it is anticipated that
satisfaction of the judgment against only one spouse will have to be
achieved by levy of execution on community property held in the
names of both spouses.

Although the jointly managed community property is subject to
the satisfaction of a judgment rendered against one spouSe only, a
nontortious judgment74 is not enforceable against any community
property subject to the sole management of the other spouse. A
judgment against only one spouse for tortious activity, however, is

744. TEx. FAm. CODE ANN. § 4.04(a) (Vernon 1975); Few v. Charter Oak Fire Ins. Co.,
463 S.W.2d 424, 427-28 (Tex. 1971).

745. TEx. E Am. CODE ANN. § 5.61(c) (Vernon 1975); Gensheimer v. Kneisley, 778 S.W.2d
138, 140 (Tex. App. - Texarkana 1989, no writ). Satisfaction may be had by foreclosure of
an abstract of judgment, or by execution, or by postjudgment garnishment if the property is
in the hands of a third person. An abstract of judgment rendered against one or both spbuses
will fix a lien- on all jointly managed community realty in the county where the abstract of
judgment is filed as well as on all community property subject to the defendant-spouse's sole.
management. But a third person's abstract of judgment will not constitute constructive notice
of the judgment creditor's right except as to property standing in the name of the judgment
debtor. Id.

746. Tx. FAI. CODE ANN. § 5.61(b)(2) (Vernon 1975). Authorities under pre-1968 law that
allowed, or suggested, that satisfaction of a judgment debt for nontortious liability against only'
one spouse might be had against that spouse's interest in community property subject to the
sole management of the other spouse are clearly superseded by this section. See Durian v. Curl,
155 Tex. 377, 381-83, 286 S.W.2d 929, 932-33 (1956); Flores v. Bailey, 341 S.W.2d 473, 475
(rex. Civ. App. - El Paso 1960, writ ref'd n.r.e.); Cullum v. Lowe, 9 S.W.2d 70, 71 (Tex.
Civ. App. - Amarillo 1928, no writ).
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enforceable against all community property regardless of its manage-
ment.747

Thus, with two significant exceptions the rules of liability of
matrimonial property follow the rules of community property man-
agement. First, liability for tortious acts of either spouse extends to
the entire community estate regardless of its management. Second,
whereas joint management of community property requires concerted
action in the absence of a spousal agreement to the contrary, jointly
managed community property is subject to liabilities incurred by either
spouse when acting unilaterally, as well as when acting together.
Separate property of an obligated spouse is always subject to seizure
by that spouse's creditors, though there may be a right of reimburse-
ment if liability is more properly, or easily, met with community
property. Unless otherwise directed under the marshaling provisions
of section 5.62, the creditor may chose any separate or community
property subject to satisfaction of a debt for its discharge. Thus, the
doctrine of creditor's choice applies in all instances of satisfaction,
subject to the limitations imposed by this section. But a right of
reimbursement may arise in favor of the community estate when an
obligation of a separate charactert74 is satisfied with community prop-
erty.

Special problems of satisfaction are presented by a divorce of
the spouses or the death of either of them when there are outstanding
debts of either spouse. In case of divorce the creditor may intervene
to seek satisfaction before the assets are dispersed, but the divorce
court may not shift existing liability from one spouse to another
without the consent of the creditor.749 The court, however, may order
the nonobligated spouse to pay a debt incurred by the other spouse
or to pay a debt incurred by both spouses. But the creditor may still
enforce the obligation against an obligated former spouse who is not
ordered by the divorce court to discharge an obligation.

Prior to the 1980 amendment to the Texas Constitution allowing
premarital and marital partitions of community property, it was

747. TEx. FAm. CODE ANN. § 5.61(d) (Vernon 1975).
748. A separate obligation is one incurred prior to marriage or one incurred during marriage

when the creditor agrees to look only to the debtor-spouse's separate property alone for
satisfaction.

749. Broadway Drug Store v. Trowbridge, 435 S.W.2d 268, 269-70 (Tex. Civ. App. -

Houston [14th Dist.] 1968, no writ).
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generally thought that unsecured debts incurred during marriage could
be satisfied from property divided on divorce if the property divided
was subject to satisfaction of the debt during marriage.750 This view
developed at a time when the husband was the maker of all obligations
during marriage and all community property was subject to his
management. The juridical basis for continued liability for property
divided on divorce (though that rationale was never expressed) was
that a disposition of property subject to the satisfaction of an unse-
cured debt somehow constituted a fraudulent transfer on the part of
the debtor. This view was rejected,.in Stewart Title Co. v. Huddles-
ton.75' Until 1980 a constitutional spousal partition was made subject
to the claims of preexisting creditors. 7 2 In 1980, however, the partition
of community property by spouses or future spouses was made subject
to the ordinary rules of fraudulent transfers: the partition is valid as
to creditors' claims unless made with intention to defraud preexisting
creditors. 753 Thus, if the spouses fail to make a partition in anticipation
of divorce, the court must do so for them, and the resulting partition
is nonetheless treated as though made by the spouses themselves. In
that case, even if the rules of the Uniform Fraudulent Transfer Act754

would apply, it would seem that the court's division would be deemed
to be made for "reasonably equivalent value" under the circum-
stances.7 5s If the divorce property settlement agreement was part of a
fraudulent scheme of a debtor-spouse to defraud creditors, the division
may be set aside.756

On the death of a debtor-spouse, secured claims are subject to
foreclosure if not paid. As to unsecured claims, all nonexempt com-
munity property subject to the decedent's sole or joint management

750. See J. McKNmaGT & W. REPPY, TExAs MATRiOmoNL PROPERTY LAw 20, 202-03 (1983).
751. 598 S.W.2d 321, 324 (Tex. Civ. App. - San Antonio), writ ref'd n.r.e. per curiam,

608 S.W.2d 611 (Tex. 1980); see also Miller v. City Nat'l Bank, 594 S.W.2d 823, 825-26 (rex.
Civ. App. - Waco 1980, no writ) (no evidence that the wife knew of or agreed to notes made
by her former husband, thus no liability).

752. Tax. CoNsT. art. XVI, § 15 (1949).
753. TEx. CONST. art. XVI, § 15 (1980); see TEx. Bus. & COM. CODE ANN. § 24.005(a)(1)

(Vernon 1987). The old view of continued liability of community property divided on divorce,
nevertheless, lingered on. Buller v. Beaumont Bank, N.A., 777 S.W.2d 763, 771 (rex. App. -
Beaumont 1989, writ requested) (Brookshire, J., dissenting); Anderson v. Royce, 624 S.W.2d
621, 623 (Tex. App. - Houston [14th Dist.] 1981, writ ref'd n.r.e.).

754. Tax. Bus. & Com. CoDE ANN. §§ 24.005-.006 (Vernon 1987).
755. See id. § 24.006(a).
756. Steed v. Bost, 602 S.W.2d 385, 387-89 (rex. Civ. App. - Austin 1980, no writ).
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is subject to the control of his or her personal representative75 7 subject
to a charge in favor of unsecured creditors,78 and the interest of the
decedent in community property that was subject to the sole man-
agement of the surviving spouse is also charged with the payment of
the decedent's debts759 but remains in the control of the surviving
spouse unless relinquished in writing to the decedent's personal rep-
resentative.70

On the death of the nondebtor spouse, an inter vivos judgment
lien which has fixed on jointly managed community property in favor
of a creditor of the surviving spouse is subject to foreclosure .76 But
if the creditor of the surviving debtor-spouse has not fixed a lien on
jointly managed community property during the lifetime of the de-
cedent nondebtor spouse, the interest of the surviving spouse is not
subject to seizure until after all debts of the deceased spouse are paid.
Hence, if the nondebtor spouse dies insolvent, the creditor of the
surviving spouse loses his opportunity to collect his debt against the
jointly managed community estate as well as the surviving spouse's
share of the community property subject to the sole management of
the decedent.7 62

Under the supremacy doctrine, federal statutes may enhance the
power of a federal agency, as a creditor, to reach a taxpayer-spouse's
interest in community property regardless of Texas rules that would
shield the interest from ordinary liability.70 Thus, the federal tax
collector may seize the delinquent taxpayer's community interest in
property subject to the sole management of the nontaxpayer-spouse.7
The result is to produce an involuntary partition of the community
property so that the half of the property remaining is the separate
property of the nontaxpayer-spouse. The Revenue Code also provides
that the Revenue Service has the power to give a buyer "all the right,
title, and interest the party delinquent had" in property by process

757. TEx. PRoB. CODE ANN. § 177(b) (Vernon 1980) (expressly as to the decedent's executor
and inferentially as to the decedent's administrator).

758. Id. § 45.
759. Id. § 156.
760. Id. § 177(b).
761. Carlton v. Estate of Estes, 654 S.W.2d 36 (rex. App. - Fort Worth), rev'd, 664

S.W.2d 322 (Tex. 1983).
762. TEx. PRoD. CODE ANN. §§ 156, 177(b) (Vernon 1980).
763. 26 U.S.C. § 6321 (1988) (tax lien).
764. Medaris v. United States, 884 F.2d 832, 833-35 (5th Cir. 1989).
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of an administrative levy.765 The Revenue Service may also assert the
right of an ordinary creditor to seize all community property subject
to the sole or joint management of the taxpayer-spouse, including the
nontaxpayer spouse's interest.76 However, if the Revenue Service
wishes to rely on Texas law in such cases, it should sue as an ordinary
creditor and, if successful, "exercise the usual rights of a judgment
creditor," 767 because administrative levy under the Revenue Code does
not authorize the broad powers of satisfaction conferred under the
rules of state law.76s

§ 5.62. Order in Which Property is Subject to Execution

(a) A judge may determine, as he deems just and equitable, the
order in which particular separate or community property will be
subject to execution and sale to satisfy a judgment, if the property
subject to liability for a judgment includes any combination of:

(1) a spouse's separate property;
(2) community property subject to a spouse's sole man-

agement, control, and disposition;
(3) community property subject to the other spouse's sole

management, control, and disposition; and
(4) community property subject to the spouses' joint man-

agement, control, and disposition.
(b) In determining the order in which particular property will

be subject to execution and sale, the judge shall consider the facts
surrounding the transaction of occurrence upon which the suit is
based.

765. 26 U.S.C. § 6339(b)(2) (1988) (legal effect of certificate of sale and deed).
766. See Babb v. Schmidt, 496 F.2d 957, 960 (9th Cir. 1974). The opinion in Short v.

United States, 395 F. Supp. 1151, 1153 (E.D. Tex. 1975), is garbled with respect to the statement
of facts and law. But it appears that the Revenue Service was then allowed to seize the entire
community estate to satisfy the husband's tax liability on the basis of the assertion that the
husband's creditors under Texas law can reach all community property, subject to an exemption
on the part of the wife, which exemption is not effective against the federal government. Id.
Though this might have been an accurate description of Texas law prior to 1968 when the
prototype of § 5.61 went into effect, the law was radically changed at that time.

767. United States v. Rodgers, 461 U.S. 677, 682 (1983) (citing 26 U.S.C. §§ 6502(a), 7401,
7402(a)).

768. See McKnight, Family Law: Husband and Wife, Annual Survey of Texas Law, 41 Sw.
L.J. 1, 16-17 (1987).
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Commentary

Although earlier case law suggested some equitable marshaling
of assets subject to liability to prevent injustice as between spouses,769

statutory authority for marshaling was first provided in 1967 TO and
this section was derived from that statute in 1969. It is an open
question whether a spouse's right under the provisions of this section
must be asserted prior to judgment, or if the right may be asserted
in response to a writ of execution or postjudgment garnishment.

In Estate of Fulmer v. Commissioner,"' the Tax Court concluded
that the deceased husband's estate was entitled to an estate tax
deduction for the entire amount paid for satisfaction of a tortious
recovery against the husband's estate." 2 A suit was brought against
the deceased husband's estate for a tort committed by the decedent
shortly before his death." 3 Damages were awarded to the plaintiff
and the court directed that payment should first be made from the
decedent's separate property, then from the decedent's share of the
community estate that had been managed solely by the decedent
before reaching the wife's share of the decedent's solely managed
community property, which made up most of the estate."m The Tax
Court approved this gloss on section 5.62 because it inferred that a
Texas court would give the surviving wife compensation from the
husband's share of the community for her share of the community
estate used to pay the judgment for the husband's wilful tort.7"

Though a provision correlative to section 5.61 was added to
section 156 of the Probate Code in 1971 ,76 no provision correlative
to this section is found there.

SUBCHAPTER E. HOMESTEAD RIGHTS

§ 5.81. Sale, Conveyance, or Encumbrance of Homestead
Whether the homestead is the separate property of either spouse

or community property, neither spouse may sill, convey, or encumber

769. See Zeliff v. Jennings, 61 Tex. 458, 470-72 (1884).
770. TEx. REv. Cirv. STAT. ANN. art. 4624 (Vernon 1960) (current version at TEx. FAM.

CODE ANm. § 5.62 (Vernon 1975)).
771. 83 T.C. 302 (1984).
772. Id. at 309.
773. Id. at 303.
774. Id.
775. Id. at 308.
776. Tax. PROB. CODE ANN. § 156 (Vernon 1980).
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it without the joinder of the other spouse except as provided this
subchapter or by other rules of law.

Commentary

When this section was enacted in 1969, the proviso enumerated
sections 5.82, 5.83, 5.84 and 5.85. When section 5.87, covering sale
without joinder when a spouse is missing on public service, was added
in 1971, reference to section 5.87 in this section was omitted through
an oversight. Though section 5.87 is clearly an exception to this
section's general rule and is referred to by the phrase "other rules of
law, ' 777 the proviso was put in general terms in 1989 to include section
5.87 as well as the section previously mentioned specifically.

Though a mild doubt has been registered with respect to the use
of powers of attorney to achieve joinder of the spouses for purpose
of homestead conveyances," the drafters did not intend to require
joinder of the spouses in the same instrument for the conveyance of
homestead. Even if the language of this section can be given that
literal interpretation, the concept of the power of attorney is surely
among "other rules of law." If a nonmanager spouse fails to join in
the conveyance of the homestead, the abandonment of the property
as a homestead by both spouses cures the flaw, but abandonment of
the homestead by a managing spouse only does not deprive the other
spouse of homestead rights.7 79 An executory contract of sale of a
homestead, joined in by both spouses, is effective as a consequence
of the repeal of the requirement of the privy acknowledgment of the
wife.780

§ 5.82. Separate Homestead: Incompetent Spouse; Sale Without Join-
der

If the homestead is the separate property of a spouse and the
other spouse has been judicially declared incompetent, the owner may
sell, convey, or encumber if without the joinder of the other spouse.

777. This section has its origins in Tax. Co~sT. art. VII, § 22 (1845) and not in Act of
Mar. 13, 1848, ch. 79, 1848 Tex. Gen. Laws 77, 3 H. GAMimL, LAWS OF TExAs 77 (1898).

778. Hudspeth, The Matrimonial Property Act of 1967 - SLX Areas of Change, 31 TEx.
B.J. 477, 478, 551 (1968).

779. TEx. CONST. art. XVI, § so.
780. Allen .v. Monk, 505 S.W.2d 523, 525-(Tex. 1974).
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Commentary

This section is correlative to section 5.84 and section 157 of the
Probate Code,781 which deals with nonhomestead community property
in similar circumstances.

The drafters' commentary of 1967 points out that
[w]hen the homestead is the separate property of the incompetent
spouse, the inference of section 157 is that the homestead can be
disposed of only by joinder of the competent spouse with the
guardian of the incompetent spouse .... Dobrowolski v. Wyman7"

indicates that if the competent spouse is also guardian of the
incompetent spouse, there may be a conflict of interest and a third
party would have to be appointed guardian in this situation.7'1

§ 5.83. Separate Homestead: Unusual Circumstances; Sale Without
Joinder

(a) If the homestead is the separate property of a spouse and
the other spouse (1) is incompetent (whether judicially declared in-
competent or not), (2) disappears and his or her location remains
unknown to the owner, (3) permanently abandons the homestead and
the owner, or (4) permanently abandons the homestead and the
spouses are permanently separated, then not less than 60 days there-
after the owner may file a sworn petition giving a description of the
property and stating the facts that make it desirable for the owner
to sell, convey, or encumber the homestead without the joinder of
the other spouse.

(b) The petition shall be filed in a district court of the county
in which any portion of the property is located. The court may
appoint an attorney for the suit for the respondent and shall award
a reasonable fee for his services as a part of the costs of the suit.
Notice shall be issued and served in the manner provided in Subsection
(d) or (e) of Section 5.25 of this code.

(c) After hearing the evidence, the court shall enter an order it
deems just and equitable with respect to sale, conveyance, or encum-
brance of the homestead.

781. TEx. PRon. CODE ANN. § 157 (Vernon 1980).
782. 397 S.W.2d 930, 932 (Tex. Civ. App. - San Antonio 1965, no writ).
783. MPA Drafters' Commentary, supra note 623, at 1332; see also Hudspeth, The Matri-

monial Property Act of 1967 - Six Areas of Change, 31 TEx. B.J. 477, 552 (1968) (discussing
necessity of a guardian if the homestead is the separate property of the incompetent spouse).
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Commentary

This section recodified the second, third, and fourth sentences
of section 2 of article 4618 of 1967 .7 The provisions are modeled
on pre-1967 law, which empowered the owner of a separate property
homestead to convey or encumber it after procuring a court order.
In 1973, a new second sentence was added to subsection (b) to provide
for appointment of an attorney ad litem for the respondent-spouse
and the references to section 5.25 were changed to conform to its
revised form.

In 1941, it was decided in Ross v. Tide Water bil Co.78 - that the
pre-1967 version of this section did not supersede the earlier versions
of section 5.82. It is also evident from the reference in subsection (a)
to incompetency, judicially declared or not, that the provisions of
this section are supplementary to those of section 5.82.

§ 5.831. Separate Homestead: Spouse Missing on Public Service; Sale
Without Joinder

(a) If the homestead is the separate property of a spouse and
the other spouse is reported by an executive department of the United
States to be a prisoner of war or missing on public service of the
United States, not less than six months thereafter the owner may file
a sworn petition giving a description of the property and stating the
facts that make it desirable for the owner to sell, convey, or encumber
the homestead without the joinder of the other spouse.

(b) The petition shall be filed in a district court of the county
in which any portion of the property is located. The court shall
appoint an attorney for the suit for the respondent and shall award
a reasonable fee for the attorney's service as a part of the costs of
the suit. Notice shall be issued and served in the manner provided in
Subsection (d) of Section 5.26 of this code.

(c) After hearing the evidence, the court shall enter an order it
deems just and equitable with respect to sale, conveyance, or encum-
brance of the homestead.

1116

784. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 737.
785. 136 Tex. 66, 70-71, 145 S.W.2d 1089, 1091 (1941).

§ 5.831 [Vol. 21:1053



MARITAL PROPERTY

Commentary

This section is a corollary to section 5.83 just as section 5.87
provides a corollary to section 5.85.

§ 5.84. Community Homestead: Incompetent Spouse; Sale Without
Joinder

If the homestead is the community property of the spouses and
one spouse has been judicially declared incompetent, the competent
spouse may sell, convey, or encumber the homestead without the
joinder of the other spouse.

Commentary

This section tracks the provision of section 157 of the Probate
Codeft6 with particular reference to the community homestead. Like
section 157, it deals with community property in general without
concern for management powers of the spouses as set out in section
5.22.

§ 5.85. Community Homestead: Unusual Circumstances; Sale Without
Joinder

(a) If the homestead is the community property of the spouses
and if (1) a spouse is incompetent (whether judicially declared incom-
petent or not), (2) a spouse disappears and his or her location remains
unknown to the other spouse, (3) a spouse permanently abandons the
homestead and the other spouse, or (4) a spouse permanently aban-
dons the homestead and the spouses are permanently separated, not
less than 60 days thereafter the competent spouse, the remaining
spouse, the abandoned spouse, or the spouse who has not abandoned
the homestead in a case of permanent separation, who desires to sell,
convey, or encumber the community homestead of the spouses, may
ile a sworn petition giving a description of the property and stating

the facts that make it desirable for the petitioner to sell, convey, or
encumber the homestead without the joinder of the other spouse.

786. TEx. PROB. CODE ANN. § 157 (Vernon 1980).

1117

1990] § 5.85



TEXAS TECH LAW REVIEW

(b) The petition shall be filed in a district court of the county
in which any portion of the property is located. The court may
appoint an attorney for the suit for the respondent and shall award
a reasonable fee for the attorney's service as a part of costs of the
suit. Notice shall be issued and served in the manner provided in
Subsection (d) or (e) of Section 5.25 of this code.

(c) After hearing the evidence, the court, on terms it deems just
and equitable, shall enter an order describing or defining the com-
munity property at issue that will be subject to the management,
control, and disposition of each spouse during marriage. The court
may impose any conditions and restrictions it deems necessary to
protect the rights of the respondent, require a bond conditioned on
the faithful administration of the property, and require payment of
all or a portion of the proceeds of sale of the property to the registry
of the court, to be disbursed in accordance with the court's further
directions.

Commentary

Prior to the enactment in 1967 of the three latter sentences of
ection 3 of article 4618,787 from which this section was derived in

1969, there was no statutory provision for judicial authorization of
unilateral disposition of the community homestead along the lines
then provided in article 4617 with respect to the separate homestead,
on which section 5.83 and its predecessor were based. Section 157 of
the Probate Code788 provided general authority for the sane spouse
to deal with community property when the other spouse was adju-
dicated incompetent. It was assumed that its provisions covered the
homestead situation.7 9 Article 4619, as amended in 1927, 79

0 allowed
the wife to seek judicial authority to deal with community property
in case of disappearance of her husband for over one year, but no
reference was made to the community homestead. The predecessor to

787. Act of May 27, 1967, ch. 309, § 1, 1967 Tex. Gen. Laws 735, 737.
788. TEx. Pxoa. CODE Am. § 157 (Vernon 1980).
789. See Schmidt v. Schmidt, 403 S.W.2d 531, 533 (Tex. Civ. App. - Waco 1966, no

writ). For a chronological analysis of the statutory provisions dealing with conveyance of a
homestead when one spouse is insane, see Comment, Conveying the Homestead Without Joinder
of Both Spouses, 20 Sw. L.J. 794, 802-03 (1966).

790. Tax. Ra,. CIv. STAT. Am. art. 4619 (Vernon 1960) (current version at TEx. FAM.
CODE ANl. § 5.02 (Vernon Supp. 1990)).
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this section was enacted in 1967 as a statutory correlative to those
provisions which became sections 5.25 and 5.83 and to supplement
the case law authorizing unilateral dealing with the homestead in a
variety of circumstances. As noted by the drafters of the 1967 act,
the section "create[s] a statutory procedure for the first time whereby
a spouse can sell, convey or encumber the community homestead
without the joinder of the other spouse in case of unadjudicated
incompetence, disappearance, permanent abandonment or permanent
separation."

791

As their cross-references to section 5.25 indicate, the procedures
for utilizing sections 5.83 and 5.85 are akin to those of section 5.25.
Although section 5.85 is very similar to section 5.83 in many respects,
it resembles section 5.25 in others. The drafters of the 1967 act
pointed out that the language of what are now sections 5.85(c) and
5.25(0 was adapted from the provisions of what is now section 341
of the Probate Code.792 The drafters also stated that, if "the objects
of both article 4617 [now section 5.25] and article 4618 [now sections
5.83 and 5.85] are sought to be achieved, a single judicial proceeding
will suffice if the requirements of both articles are complied with. '793

Because of their subject matter, the drafters deemed it unnecessary
to provide recordation provisions in sections 5.83 and 5.85.

§ 5.86. Remedies and Powers Cumulative

The remedies provided by Sections 5.83, 5.831, 5.85, and 5.87
of this code, and the powers of a spouse under Sections 5.82 and
5.84 of this code are cumulative of the other rights, powers, and
remedies afforded the spouses by law.

Commentary

Although the drafters of the 1967 statute regarded the provisions
which sections 5.82 through 5.85 recodified as cumulative of rules of
law then in effect, this section was added in 1969 to clarify the point.

791. MPA Drafter' Commentary, supra note 623, at 1332.
792. TEX. PROD. CODE ANN. § 341 (Vernon 1980).
793. MPA Drafters' Commentary, supra note 623, at 1333.
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Its references were expanded in 1973 to comprehend sections 5.831
and 5.87.

§ 5.87. Community Homestead: Spouse Missing on Public Service;
Sale Without Joinder

(a) If the homestead is the community property of the spouses
and if a spouse is reported by an executive department of the United
States to be a prisoner of war or missing on public service of the
United States, not less than six months thereafter the spouse of the
prisoner of war or missing person, who desires to sell, convey, or
encumber the community homestead of the spouses, may file a sworn
petition giving a description of the property and stating the facts that
make it desirable for the petitioning spouse to sell, convey, or
encumber the homestead without the joinder of the other spouse.

(b) The petition shall be filed in a district court of the county
in which any portion of the property is located. The court shall
appoint an attorney for the suit for the respondent and shall award
a reasonable fee for the attorney's service as a part of the costs of
the suit. Notice shall be issued and served in the manner provided in
Subsection (d) of Section 5.26 of this code.

(c) After hearing the evidence, the court shall enter an order
granting relief if it appears necessary or advisable, and on terms the
court deems advisable, the Court may impose any conditions and
restrictions it deems necessary to protect the rights of the respondent,
may require a bond conditioned on the faithful administration of the
property, or may require payment of all or a portion of the proceeds
of sale of the property to the registry of the court to be disbursed in
accordance with the court's further directions.

Commentary

This section was added in 1971 and was altered somewhat in
1973, as was section 5.26, after extensive consultation between the
Military and Family Law Sections of the State Bar of Texas. This
section is correlative to section 5.85 in the same manner that section
5.26 is correlative to section 5.25.
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