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I.

That the United States has a written constitution is accounted
one of its glories. Indeed, many Americans would agree that the
transformation of the abstract idea of a written constitution into the
rich reality of both state and national constitutions between 1776
and 1787 comprised, in John Marshall's words, the "greatest im-
provement on political institutions"' contributed by Americans to
the theory and practice of free government. 2 "The limits of the
legislature are defined and limited," Marshall noted, "and that those
limits may not be mistaken or forgotten, the constitution is written." 3

One might well conceive of this Constitution as an enduring
presence reminding the citizenry of certain political principles that
will guide them into the far vistas of an almost unimaginable future.
Indeed, such a hope was spelled out precisely over a century earlier
in the draft constitution of the Carolinas, written by John Locke,
which concluded by declaring that "[t]hese fundamental constitutions
shall be and remain the sacred and unalterable form and rule of
government . . . forever." ' 4 However much one might be tempted to
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1. Marbury v Madison, 5 US (1 Cranch) 137, 178 (1803).
2. Indeed, today almost all countries have followed the American example: Among
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suggest similar aspirations on the part of the delegates to the Phi-
ladelphia convention who drafted the Constitution of 1787, it would
be a fundamental mistake to do so. Perhaps the most remarkable
feature of the 1787 Constitution - and perhaps as well its "greatest
improvement" on the theory of constitutionalism that preceded it -
is precisely its own textual recognition of alterability.

Article V of the Constitution specifically sets out, and thus
authorizes, procedures by which the commands of the Constitution
can, in effect, be negated through amendment. As the eminent
historian Gordon Wood has argued, "Americans had in fact insti-
tutionalized and legitimized revolution." 5 They recognized in their
very foundation document the possibility that a future "we the
people" would radically disagree with what their ancestors had done
and manifest this disagreement through explicit rewriting of that
document. This was not an unprecedented step. As Willi Paul Adams
has noted, the way was prepared by state constitution writers who
themselves were extraordinarily busy between 1776 and 1787. Popular
sovereignty was the keystone of the Revolution, and several consti-
tution-making bodies recognized the possibility that this concept
entailed a continuing ability of the people to restructure their basic
governmental institutions through special procedures of amendment. 6

The surviving documents concerning what took place at the
Philadelphia Convention provide only a bit of insight into the par-
ticular background of what became Article V. The first mention of
amendment came on May 29, when the Convention resolved "that
provision ought to be made for the amendment of the Articles of
Union whensoever it shall seem necessary." 7 The key debate at
Philadelphia concerned not the desirability of an amending procedure,

5. Gordon Wood, The Creation of the American Republic 1776-1787 614 (Chapel Hill:
U. of North Carolina Press, 1969), quoted in Caplan, Constitutional Brinkmanship at 14 (cited
in note 4).

6. See Willi Paul Adams, The First American Constitutions: Republican Ideology and
the Making of the State Constitutions in the Revolutionary Era 139-144 (Chapel Hill: U. of
North Carolina Press, 1980). See also Daniel T. Rodgers, Contested Truths: Key Words in
American Politics Since Independence (New York: Basic Books, 1987) (fine discussion of the
many state constitutional conventions devoted to revising existing constitutions that took place
in the first half of the 19th century).

7. 4 Philip Kurland and Ralph Lerner, The Founders' Constitution 576 (Chicago: U.
of Chicago Press, 1987). All of the quotations dealing with the Philadelphia convention come
from the authors' compilation of primary sources dealing with Article V that can be found at
576-584, with the "Records of the Federal Convention" set out specifically at 576-578.
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but rather the role that Congress should be assigned in any such
process. The initial sentiment was to deprive Congress of any role.
Perhaps the best explanation for this view is found in the comment
of Virginia's George Mason, a key figure in Philadelphia whose
unhappiness with the final product, largely because of the absence
of a Bill of Rights, made him perhaps the most important of those
who refused to sign the proposed Constitution at the conclusion of
the Convention. According to Madison's notes, on June 11, Mason
told his colleagues that "[t]he plan now to be formed will certainly
be defective, as the Confederation has been found on trial to be.
Amendments therefore will be necessary, and it will be better to
provide for them, in an easy, regular and Constitutional way than
to trust to chance and violence." However, Mason wished to exclude
the national legislature from any necessary role, "because they may
abuse their power, and refuse their consent [to the proposed amend-
ment] on that very account, [that is, because the amendment would
clearly prohibit the practice constituting the abuse]. The opportunity
for such an abuse, may be the fault of the Constitution calling for
amendment." Thus the earliest versions of an amendment article
focused on the duty of the Congress to call new constitutional
conventions upon application of the states, but otherwise exempted
Congress from any further role.

There was only perfunctory mention of amendment throughout
the summer. The major discussion occurred near the end of the
Convention, on September 10 and 15, and it began with Eldridge
Gerry's motion to "reconsider" the amendment article currently
before the Convention. The article provided that "[oin the application
of the Legislatures of two thirds of the States in the Union, for an
amendment of this Constitution, the Legislature of the U.S. shall
call a Convention for that purpose." New York's Alexander Ham-
ilton agreed that reconsideration was desirable, though he took pains
to agree as well that "an easy mode should be established for
supplying defects which will probably appear in the new System."
He directed his primary complaint, though, at the exclusion of
Congress from an active role in the amendment process. "The mode
proposed was not adequate," for the states would "not apply for
alterations but with a view to increase their own powers." Hamilton
wanted to authorize the Congress, which "will be the first to perceive
and will be most sensible to the necessity of amendments," to call
conventions on their own. "There could be no danger in giving this
power, as the people would finally decide in the case" whether or
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not to ratify any proposed amendments issued by the convention.
Thus, not even Hamilton suggested that Congress should, on its
own, be able to propose amendments and forward them to the states
for ratification.

Not for the first time in Philadelphia did James Madison (who
with Hamilton would, of course, take on the role of Publius and
write almost all of the defenses of the Constitution that we know as
The Federalist) intervene in the name of what might be called
"practicality." "How was a Convention to be formed?" he asked;
"by what rule decide? what the force of its acts?" Perhaps this
triggered Roger Sherman's motion, seconded by Gerry, that "the
Legislature may propose amendments to the several States for their
approbation, but no amendments shall be binding until consented to
by the several states." Upon the failure of this motion, Madison
himself introduced an alternative:

whenever two thirds of both Houses shall deem necessary, or on
the application of two thirds of the Legislatures of the several
States, shall propose amendments to this Constitution, which shall
be valid to all intents and purposes as part thereof, when the
same shall have been ratified by three fourths at least of the
Legislatures of the several States, or by Conventions in three
fourths thereof, as one or the other mode of ratification may be
proposed by the Legislature of the U.S.

John Rutledge of South Carolina objected that this would
allow changes in the compromises reached at the convention in regard
to slavery, and the convention agreed to prohibit any amendment,
prior to 1808, affecting these compromises. Madison's proposal was
then agreed to, with only Delaware voting no. When the issue was
next discussed five days later, George Mason continued to insist that
"the plan of amending the Constitution [was] exceptional & danger-
ous." Madison's proposal, of course, had eliminated the convention
option rather than simply offering an alternative to it. Mason ob-
jected. "As the proposing of amendments is in both the modes to
depend, in the first immediately, and in the second, ultimately, on
Congress, no amendments of the proper kind would ever be obtained
by the people, if the Government should become oppressive, as he
verily believed would be the case." In response, Gerry and Gouver-
neur Morris of Pennsylvania successfully moved to restore the re-
quirement that Congress call a convention upon the application of
two-thirds of the states, thus establishing two quite separate paths
to constitutional amendment. The remaining addition to what we
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now know as Article V was the clause providing that "no State,
without its consent, shall be deprived of its equal Suffrage in the
Senate." It was now time to get the public response to the handiwork
of the Philadelphia convention.

II.

Many opponents of the Constitution seized on the relative dif-
ficulty of amendment as a reason for rejecting the entire document.
The "Federal Farmer," one of the most important critics, decried
the shift of power from "the hands of the people, or democratic
part of the community," to "the few." The probability existed that
"the artful and ever active aristocracy, will prevent all peaceable
measures for changes, unless when they shall discover some favorable
moment to increase their own influence." This theme was further
developed in what, for our purposes, was the especially interesting
debate concerning Article V that took place at the Virginia ratifying
convention on June 5-6, 1788.

The chief adversary of the new Constitution was Patrick Henry,
who devoted his considerable eloquence - recall "Give me liberty
or give me death" - to denouncing what Madison and others had
achieved in Philadelphia. He, too, emphasized the difficulty of
amendment under Article V. Given the requirement of ratification
of any amendment by three-quarters of the states, and the population
imbalances among the states, he noted "that one tenth, or less, of
the people of America - a most despicable minority - may prevent
[any given] reform or alteration." The unanimous desire of the
people of Virginia "to alter their government" might well be pre-
vented "by a despicable minority at the extremity of the United
States." In contrast, the Virginia Constitution allowed amendment
by majority vote and was thus more democratic.8

Patrick Henry was answered by the ubiquitous James Madison,
and his answer provides a fascinating insight into the politics of the
Constitution. He did not respond directly to Henry's critique of the
difficulty of amendment; Madison instead emphasized how much
worse the supplanted Articles of Confederation were in this regard.
The thirteenth Article of Confederation allowed amendment, but

8. "Democratic," of course, is a highly contingent (and contested) term in this context,
for a majority of Virginians, including all women and blacks, whether slave or free, had no
say in Virginia politics.
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only upon the unanimous consent of all of the states. From this
perspective, perhaps the most truly radical of all of the provisions
of the Constitution of 1787 was Article VII, which provided that the
new Constitution would become legally binding upon the ratification
of only nine of the existing thirteen states. It is Article VII, more
than anything else, that has allowed analysts to describe Philadelphia
and its aftermath as basically "illegal, ' 9 inasmuch as the Articles of
Confederation were abrogated and superseded in a manner quite
clearly not permitted under the Articles' own amending clause. Ma-
dison, in Federalist No. 40, defended the propriety of the convention
by reference to the fact that the Philadelphia delegates "must have
borne in mind that as the plan to be framed and proposed was to
be submitted to the people themselves ... its approbation [would]
blot out antecedent errors and irregularities."'' 0

The question that would plague constitutional theorists at least
through the secession struggles of 1861 was whether "the people"
referred to a single national entity or instead to the constituent
membership of each of the states. Madison evaded any discussion of
the obvious fact that Article VII, even if exemplifying the populistic
element evoked by Madison insofar as it called for ratification by
popularly-elected conventions, divided "the people" by states. (Rat-
ification required nine states, not, for example, three-quarters of "we
the people.") Madison's argument thus made only the barest pretense
that this aspect of the Constitution was faithful to the requirements
set out by the presumably binding Articles of Confederation.

Indeed, Madison couched his response to Henry as a denuncia-
tion of the difficulties placed in the path of amendment by the
existing structure of the national government namely, by the Articles.
After referring to the thirteenth article and its unanimity requirement,
he asked, "Could any thing in theory be more perniciously improv-
ident and injudicious than this submission of the will of the majority
to the most trifling minority?" He contemptuously referred to Rhode
Island's ability to "obstruct[] every attempt to reform the govern-

9. See Bruce Ackerman, The Storrs Lectures: Discovering the Constitution, 93 Yale
LJ 1013, 1017 n.6 (1984); Richard Kay, The Illegality of the Constitution, 4 Const Comm 57
(1987).

10. Federalist 40 (Madison) in Clinton Rossiter, ed, The Federalist Papers 253 (New
York: Mentor, 1961) [hereinafter cited to this edition without reference to editor or author],
quoted in Sanford Levinson, Constitutional Faith 131-132 (Princeton: Princeton U. Press 1988)
(emphasis in original).
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ment" even against the agreement of the remaining twelve states.
"Is it not self-evident that a trifling minority ought not to bind the
majority?" Thus, asked Madison, would Henry prefer "to continue
the most radical defects in the old system, because the petty state of
Rhode Island would not agree to remove them?" However far from
majoritarian Article V is, it is almost infinitely further along that
road than was Article XIII of the existing "constitution" and thus
deserved the support of Henry and his cohorts.

The Virginia convention was not, of course, Madison's entry
into the ratifying debates. His most enduring contributions - the
occasion for this very symposium - were made in the various
Federalist papers that he wrote as part of the effort to secure the
consent of the New York convention earlier in 1788. He discusses
amendment in Federalist No. 43, in which he repeated the theme
that no one should expect the Framers to have written a document
that would never be in need of revision. "That useful alterations will
be suggested by experience," which .for Madison was always an
essential teacher, " could not but be foreseen."" Article V recognized
this possibility, while at the same time guarding against too-easy
revisions: "It guards equally against that extreme facility, which
would render the Constitution too mutable; and that extreme diffi-
culty, which might perpetuate its discovered faults."11

2 Moreover,
Madison pointed approvingly to the joint powers held by both states
and Congress to initiate the process of change.

Finally, Madison took brief account of what might be termed
the "non-amendability" directives of Article V relating to equal
representation in the Senate and the maintenance of the international
slave trade until 1808. As to the first, he described it "as a palladium
to the residuary sovereignty of the States, implied and secured by
that [equal] principle of representation in one branch of the legisla-
ture."' 3 He was considerably more circumspect in regard to the
second, refusing, as was generally true of his writings, to confront
directly the extent to which the Constitution protected the institutions
underlying chattel slavery. "The other' exception must have been
admitted on the same considerations which produced the privilege

11. Federalist No. 43 at 278.
12. Id.
13. Id at 279.
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defended by it.' '
1

4 What is important about both of these provisions,
at least from the standpoint of a latter-day constitutional theorist, is
the suggestion that at least certain changes proposed in accordance
with standard Article V methods - proposal by two-thirds of each
house of Congress and ratification by three-quarters of the states -

would, nonetheless, be "unconstitutional." Thus we are introduced
to the theoretical possibility of unconstitutional constitutional amend-
ments, a topic beyond the scope of this article, but one that at least
deserves this minimal mention."5

By far the most important discussion of the principle of amend-
ment comes in Federalist No. 49, published in New York on February
2, 1788.16 It begins with a reference to a proposal made by Thomas
Jefferson in his draft of a Virginia constitution published as an
appendix to his "Notes on the State of Virginia." According to
Madison's close friend and colleague, "whenever any two of the
three branches of government shall concur in opinion, each by the
voices of two thirds of their whole number, that a convention is
necessary for altering the Constitution or correcting breaches of it,
a convention shall be called for the purpose.' ' 7 Recall that Jefferson
in this context is identified with the notion that each generation
should engage in its own revolution or, more moderately, at least
consider whether its existing institutions are adequate to the purposes
of the living whose consent is the only legitimate foundation of
government. It is, I think, fair to describe Jefferson as contemplating
the possibility of repeated broad-ranging revisions occurring through
the convention process. Madison disagrees.

Madison's underlining alerts the reader to the fact that two quite
different things are being discussed. One concerns what Madison
describes as whatever "may be necessary to enlarge, diminish, or
new-model the powers of government;"' 8 the other involves the

14. Id.
15. On the notion of "unconstitutional constitutional amendment," see, for example,

Douglas Linder, What in the Constitution Cannot be Amended?, 23 Ariz L Rev 717 (1981);
Walter Murphy, An Ordering of Constitutional Values, 53 S Cal L Rev 703, 754-757 (1980).

16. See Federalist No. 49 at 313-317. An interesting analysis of Madison's argument
can be found in Garry Wills, Explaining America: The Federalist 24-41 (New York: Doubleday,
1981). Wills attempts to show a strong linkage between it and similar arguments made by
David Hume. This essay does not address the intellectual background of Madison's views or
the rightness of Wills' analysis.

17. Federalist No. 49 at 313 (emphasis in original).
18. Id at 314.
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method of correcting deviations from the rules set out by the existing
constitution. Although he offers a criticism of this latter aspect of
Jefferson's scheme, he imperceptibly slides into a rejection as well
of the former.

The key to Madison's analysis is:
that as every appeal to the people would carry an implication of
some defect in the government, frequent appeals would, in great
measure, deprive the government of that veneration which time
bestows on every thing, and without which perhaps the wisest and
freest governments would not possess the requisite stability. If it
be true that all governments rest on opinion, it is no less true
that the strength of opinion in each individual, and its practical
influence on his conduct, depend much on the number which he
supposes to have entertained the same opinion. The reason of
man, like man himself, is timid and cautious when left alone, and
acquires firmness and confidence in proportion to the number
with which it is associated. When the examples which fortify
opinion are ancient as well as numerous, they are known to have
a double effect. In a nation of philosophers, this consideration
ought to be disregarded. A reverence for the laws would be
sufficiently inculcated by the voice of an enlightened reason. But
a nation of philosophers is as little to be expected as the philo-
sophical race of kings wished for by Plato. And in every other
nation, the most rational government will not find it a superfluous
advantage to have the prejudices of the community on its side.

The danger of disturbing the public tranquility by interesting
too strongly the public passions is a still more serious objection
against a frequent reference of constitutional questions to the
decision of the whole society. 9

Consider the following paradox: The basic reason for the exis-
tence of Article V and its explicit rejection of the Lockean hope of
"unalterabil[ity]" was precisely the recognition - by persons ideo-
logically as far apart as Mason and Hamilton - that the Philadelphia
Constitution was all too likely to be imperfect and in need of
continuing scrutiny by the people governed by the institutions it
established. Yet Madison is arguing here that this very recognition
of possible imperfection and the concomitant spirit of critical reflec-
tion about the Constitution are themselves dangerous to the consti-
tutional order, which depends for its stability on the inculcation of

19. Id at 314-315 (emphasis in original).
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a mood of "veneration" and positive "prejudice" in favor of the
Constitution. For Madison, unlike Jefferson and his faith in popular
capacities, widespread scrutiny and debate about constitutional ade-
quacy would simply serve to liberate "public passions," in contrast
to truly reasoned discourse, and clearly Madison believes that no
good can result from this. 20

Why are not the very process of drafting the new Constitution
and the remarkable ratifying conventions elected to consider it evi-
dence as to a more Jeffersonian capacity in the public? After all,
whatever the limitations from a twentieth-century point of view, the
electorate that participated in choosing delegates to the ratifying
conventions was at least as expansive as any that had ever existed
up to that time; and today, one gains an immense pride in the
sagacity even of relatively unknown Americans from reading the
debates surrounding the adoption of the Constitution. "We the
people" had acted with courage and cogency once. Why not again
in the future?

The answer, for Madison, lies in the very urgency of the situa-
tion. He points to the origin of "existing constitutions ... in the
midst of a danger which repressed the passions most unfriendly to
order and concord." ' 21 It is not only that these dangerous passions
were limited by recognition of a common danger; there was also "an
enthusiastic confidence of the people in their patriotic leaders, which
stifled the ordinary diversity of opinions on great national ques-

20. Madison and Jefferson would continue their argument even into their old age. In
the 1820's, for example, Jefferson, denouncing judicial review as practiced by John Marshall,
repeated his call for new constitutional conventions, as authorized by Article V, to rein in the
Court. Madison, though also dubious about some of Marshall's decisions, not only defended
judicial review but also opposed any such conventions. Writing to Jefferson on June 27, 1823,
he criticized conventions as "a process too tardy, too troublesome, and too expensive."
Perhaps more to the point - and, of course, reminiscent of Federalist No. 49 - is "its
tendency to lessen a salutary veneration for an Instrument so often calling for such explanatory
interpositions." Nothing frightened Madison more than what he termed "the paroxysms of
party and popular excitements." As he wrote in 1827, "The attempt of party zeal, when
pursuing its favorite object, to break into the domain of the Constitution cannot be too much
deplored." All of these quotations are from Drew McCoy, The Last of the Father: James
Madison & the Republican Legacy 70-73 (New York: Cambridge U. Press, 1989). If one enjoys
envisioning time travel by eminent historical personages, one might well imagine Madison's
response to the Republican Party's recent attempt to amend the Constitution in order to
overturn the "flagburning" cases, Texas v. Johnson, - US -, 109 S Ct 2533, 105 L
Ed 2d 342 (1989); United States v. Eichman, - U.S. -, 110 S. Ct. 2404, 110 L Ed 2d
287 (1990).

21. Federalist No. 49 at 315.
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tions.' ' It would be foolhardy, the reader is led to believe, to expect
either of these situations - the joint recognition of danger or the
presence of extraordinary leaders (such as Madison himself) - to
recur in the future. In their absence, one should therefore be most
worried about the possibility of an aroused, "passionate," public
raising what would most likely be merely mischievous questions about
the adequacy of the Constitution written by Madison and his col-
leagues. The very same American people that, in the persons of
Mason and others, demanded the right to respond to perceived
imperfections by engaging in radical, though peaceful, change through
amendment, now were being told by Madison that they should free
their minds of any doubts about the Constitution. In place of a
continuing process of reflection, Madison urged the substitution of
"veneration." The central dilemma posed by this substitution goes
all the way back to Socrates' dictum that only the examined life is
worth living. How does one achieve requisite stability, whether of
personhood or nationhood, if one constantly subjects past decisions
to relentless review? Janet Malcolm, writing about Freudian psy-
chology, once remarked that "the examined life is impossible to live
for more than a few moments at a time. ' 23 What is almost certainly

22. Id. In an earlier paper, No. 37, Madison made the point even more sharply,
beginning by his "tak[ing] notice of the repeated trials which have been unsuccessfully made
in the United Netherlands for reforming the baneful and notorious vices of their constitution."
Id No. 37 at 231. What accounts for this lack of success? The answer lies in "[t]he history
of almost all the great councils and consultations held among mankind for reconciling their
discordant opinions, assuaging their mutual jealousies and adjusting their respective interests,"
which reveals the ubiquitous presence of "factions, contentions .... and degrading pictures
which display the infirmities and depravities of the human character." Id. There are, to be
sure, a "few scattered" exceptions to this gloomy history, including, one can presume, the
Philadelphia convention itself. Madison explains the difference by reference to "two important
conclusions." The first being:

that the convention must have enjoyed, in a very singular degree, an exemption
from the pestilential influence of party animosities - the disease most incident to
deliberative bodies, and most apt to contaminate their proceedings. The second
conclusion is that all the deputations composing the convention were either satisfac-
torily accommodated by the final act, or were induced to accede to it by a deep
conviction of the necessity of sacrificing private opinions and partial interests to the
public good, and by a despair of seeing this necessity diminished by delays or by
new experiments.

Id. It should be clear that Madison had no'confidence at all that this "singular" concatenation
of circumstances would likely arise again in the future. Better to venerate and preserve what
had been achieved rather than to risk the ravages of all-too-likely "party animosities" and the
other manifold "infirmities and depravities of human character." See id.

23. Janet Malcolm, In the Freud Archives 25 (New York: Knopf, 1983).
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true for individuals is likely to be true of collectives as well.
It might be regarded as ironic that Madison himself helped to

lead the effort that resulted in the addition to the Constitution of
ten new amendments - the Bill of Rights - in 1791. But these
additions, necessitated by the widespread criticism of the Constitution
for its failure to include such guarantees, foreshadowed not equally
frequent change, but rather, in effect, a sufficient measure of satis-
faction to preclude much change by drawing the fangs of the Anti-
federalists who were agitating for a second constitutional convention.
(It would, of course, take a war to trigger the next major change in
the Constitution.) To a remarkable degree, his overarching aim of
establishing a popular "prejudice" in behalf of the constitutional
status quo has succeeded.

The measure of Madison's success is clearest if one contrasts
the history of the national Constitution with those of the various
states. Many state constitutions are notorious for the number of
amendments attached to them. In states like Texas or California, it
is not at all exceptional to be presented ballots on election days with
a dozen or more proposals for constitutional amendments that the
busy (and only minimally attentive) voter must ratify or reject. The
phenomenon of frequent amendment is, to be sure, important. But
even more striking is the frequency with which state citizenries have
chosen outright to abandon one constitution in toto and replace it
with a presumably better substitute. Only one state, Massachusetts,
continues to be governed by a constitution drafted prior to the 19th
century - the constitution of 1780, drafted by John Adams. Nineteen
states are still governed by their original constitutions, but only
Massachusetts' constitution predates 1800. 24

Generally, though, if one looks at the states, one sees an almost
unceasing history not only of constitutional amendment - that is,
additions or deletions from the foundation document - but of
outright substitution of new constitutions for those now deemed
inadequate. As of 1987, the fifty states had generated 146 state
constitutions. Both Louisiana and Georgia could claim "double-
digit" constitutions, eleven in the former and ten in the latter. As
Professor Janice C. May has observed, all of the states with more
than five constitutions are Southern, and the multiple constitutions

24. See Janice C. May, Constitutional Amendment and Revision Revisited, 17 Publius
153, 164 (1987).
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are linked to the history of civil war and reconstruction, 25 but
constitutional innovation is scarcely confined to these states.

From one perspective, the history of state constitutional amend-
ment amply confirms Madison's argument: It is certainly difficult to
describe the stance of most citizens toward their state constitutions
as one of "veneration." Many Americans are probably not even
aware that they are under the aegis of two constitutions that may
significantly differ in their conceptions of governmental institutions
and of rights protected against governmental interference. Indeed, in
recent years, an especially important difference between at least some
state constitutions and the federal Constitution concerns the duty of
states to provide affirmative governmental assistance to enable the
realization of certain rights, such as a right to an education.2 6 Still,
there are almost never celebrations of state constitutional anniver-
saries. They are treated, at best, as "super-statutes" rather than as
truly foundational documents.

It seems plausible to argue, therefore, that there is some rela-
tionship between actual frequency of amendment and Madisonian
"veneration." The more of the former, the less of the latter. But
does this necessarily vindicate Madison's overall preference for "ven-
eration"? To answer this question would require answering two others
as well. There is certainly not space in this essay to answer them
fully, but it is possible at least to glance at them and establish their
importance.

III.

The first question involves the adequacy of the United States
Constitution: Has it, in all of its dimensions, served the nation well
throughout the past 200 years? We want, of course, to believe that
this is an easy question demanding only one answer - a heartfelt
affirmative. Yet, ironically, one can show this, if at all, only by
engaging in precisely what Madison discouraged - relentless scrutiny
and evaluation of the Constitution bequeathed us in 1787, as amended
thereafter. One cannot possibly answer this question merely by point-

25. Id.
26. Compare Edgewood School Dist. v Kirby, 777 SW2d 391 (Tex. 1989) (right to an

equal education guaranteed by Texas Constitution) with San Antonio Bd. of Educ. v Rodriguez,
411 US 1 (1973) (no right to education granted by United States Constitution).
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ing out the veneration with which the Constitution is held, for the
question is whether the Constitution deserves veneration.

A long book would be required to give a full answer to the
question just raised. But consider, at the least, that the Constitution
not only proved unable to prevent an extraordinarily bloody war that
killed almost two percent of America's approximately thirty-three
million people between 1861-1865, but might also have made its own
contribution to the political gridlock that made peaceful resolution
impossible. At a much less apocalyptic level, one can question
whether we have been well served by the rigidly fixed terms of
presidents, which means, to take only one example, that the United
States in 1919-1920 was governed, if that is the right word, by an
invalided President Wilson, many of whose purported decisions were
made by his wife. 27 We might ask ourselves, moreover, about the
implication of the fact that none of the overwhelming number of
countries that have emulated the United States in adopting written
constitutions has chosen to copy our particular structure of separation
of powers, which is generally viewed more as a receipt for stasis
than for effective government. One could go on and on.

A number of thoughtful Americans to the present day, though
venerating certain features of the Constitution, have subjected it to
significant critique and have called for significant revisions. 28 To a
remarkable degree, these critics have not been answered so much as
they have been abjectly ignored. Perhaps this is all to the good, but
one would feel more confidence about this if the rejection of their
ideas were based less on Madisonian "prejudice" and "veneration"
and more on a Jeffersonian scrutiny and widespread discussion based
on the recognition that the Constitution indeed contemplates its own
quite radical mutability. Otherwise, the possibility exists that we are
simply complacently walking further into a swamp, whistling happily
all the while the tune to "Don't Worry, Be Happy."

The second question is perhaps even more basic: Is it the case
that Madisonian "veneration" has in fact led to only a limited

27. Indeed, the 25th Amendment was written to offer a potential alternative should
such a situation arise again, though the widespread unwillingness to raise any serious questions
about the capacities of Ronald Reagan in the last years of his administration suggests that
this amendment may play less of a useful role than might otherwise be the case.

28. See generally James Sundquist, Constitutional Reform and Effective Government
(Washington: Brookings Institution, 1986).
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number of "amendments," namely, the twenty-six formal additions
to the 1787 text? The argument made above about the national as
against state constitutions assumed that this was the case. Thus, a
contrast exists between the "frequently amended" state constitutions
and the only rarely amended national one. Now we must challenge
that assumption. Just as the answer to the first question requires
something more than the trivial circularity of pointing to the vener-
ation in which the Constitution is held, the answer to this second
question also requires something more than the trivial circularity of
defining "amendment" as consisting only of these twenty-six formal
additions. What one must do instead is to enter one of the trickiest
of all problems in what we term constitutional "interpretation." We
must determine if there is a closed set of meanings that can fairly
be described as "interpretations," even if controversial, of the Con-
stitution. In this instance, the contrast term to "interpretation" is
"invention" or, indeed, "amendment." Some changes we accept as
proper, or at least defensible, instances of "interpretation." Consider
in this context a sequence like National League of Cities v. Usery,29

a 1976 decision that struck down a congressional attempt to mandate
a minimum wage for state employees, and, in turn, Garcia v. San
Antonio Metropolitan Transit Authority,0 a 1985 decision reversing
National League of Cities. Both were 5-4 decisions, and both are
highly controversial, but few detached scholars will disagree that both
points of view, however contradictory, are possible interpretations
of the Constitution, even if they ultimately disagree on which is the
better interpretation. But sometimes critics of a decision - for this
generation the abortion case, Roe v. Wade,3 is clearly the standard
example - will not concede that the majority's position really is
legitimate at all. Rather, they denounce it as raw usurpation, as
"amendment." Nothing is' more'alien, at least to our conventional
notion of judicial (and judicious) analysis of the Constitution, than
a decision that is described as an "amendment." Our almost instinc-
tive feeling is not that amendments are illegitimate, but that the
procedure for entering them into our Constitution is distinctly not
through judicial opinions.

29. 426 US 833 (1976).
30. 469 US 528 (1985).
31. 410 US 113 (1973).
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Let us look further at this suggested distinction between "inter-
pretation" and "amendment." As to the first, in which courts
attempt to legitimate their decisions by reference to their "interpret-
ing" existing materials, consider the fact that almost all lawyers
would agree that Congress has the authority to establish and regulate
an air force even though the Constitution speaks quite explicitly only
of an army and navy. To argue otherwise would strike most people
as close to a joke, for it is obvious that the Framers could have had
no conception of an air force and, many persons would want to say,
it was "intended," by the reference to an army and navy, to embrace
all standard methods of national defense. No one, then, seriously
argued that a constitutional amendment was necessary in order to
validate the establishment of the United States Air Force. On the
other hand, consider a foreign-born twenty-eight-year-old who an-
nounces her candidacy for the office of President of the United
States. Interestingly enough, I presume that none of us would take
seriously an argument that the "clear" references in the Constitution
to the maleness of the President 2 would itself preclude her from
running for the presidency of the United States. That change, like
the ability to establish an air force, would be easily accepted, at least
by those of us living in the late twentieth century, as an authorized
"interpretation" of the constitutional text. However, I would expect
most readers to assert that only the explicit amendment of the
Constitution could expunge the limitation of the presidency to nat-
ural-born Americans over thirty-five years of age. What this means
is that listeners would almost certainly reject even the most clever
argument that one could "interpret" the present Constitution to
make our foreign-born twenty-eight-year-old eligible.

The question, then, is whether any of the undoubted changes
that have occurred in our constitutional practices strike us as closer
to the latter example than to the former, so that only a formal
amendment could validate them. A full answer to our second question
would require that one look at the variety of undoubted changes in
governmental practice that have occurred since 1787 and then decide
whether one can legitimately interpret the Constitution to allow these

32. See US Const Art II, which begins as follows: "The executive Power shall be vested
in a President of the United States of America. He shall hold his Office during the Term of
four Years .... " (emphasis added). There are many other such uses of the masculine pronoun
throughout the remainder of Article II.
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changes or whether, on the contrary, any such "interpretations" are
as unavailing as our hypothetical argument in behalf of the foreign-
born youngster. Many constitutional lawyers would agree that many
of our changed practices can in fact better be described as "amend-
ments" rather than as plausible "interpretations" of the unamended
Constitution. Some would point to the remarkably expanded powers
of Congress in the twentieth century, especially in regard to regulating
the economy; others would focus on the rise of what is sometimes
called the "imperial Presidency." Still others would point to judicial
"usurpation," where judges "make" law instead of merely "inter-
pret" the laws given them by Congress to enforce and apply.

What all of these observers would agree on, whatever the extent
of their other disagreements, is that the Constitution had indeed been
amended far more than twenty-six times, though these additional
amendments have scarcely conformed with Article V, which pur-
portedly lays down the process by which amendments occur. (Indeed,
Professor Bruce Ackerman of Yale has revived an old argument that
the Fourteenth Amendment itself, which some view as the "heart"
of the modern Constitution, can scarcely be deemed an unequivocal
Article V amendment, given that the defeated Southern states were
first deprived of representation in the 1866 Congress that proposed
the amendment and then forced, on pain of continued exclusion of
their elected representatives and senators from future Congresses, to
ratify it.)" There is, perhaps, no more important issue facing con-
temporary constitutional analysts than this one, for acceptance of
this thesis - that there have been far more than the canonical
twenty-six textual amendments to the Constitution - calls into
question a whole host of assumptions we make about the nature of
the American constitutional order.

At the very least, though, it suggests that the mixture of Mad-
isonian veneration and the difficulty of amendment noted by Patrick
Henry (among others) has led not to few amendments, but rather to
a process of surreptitious and unacknowledged amendment, in which
the amenders are only rarely a semblance of an aroused "we the
people" discussing constitutional fundamentals, but rather specific
institutional actors - legislators, president, and federal judges -

who do what they think the best interests of the country require in

33. See Ackerman, 93 Yale LJ at 1017 (cited in note 9). See also Bruce Ackerman,
Constitutional Politics/Constitutional Law, 99 Yale LJ 453 (1989).
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spite of any constitutional prohibitions upon such actions. Such
actions set precedents that later actors can invoke, and sooner or
later the citizenry literally cannot remember a time when particular
assertions of power were thought to require invocation of the Article
V amendment process in order to be tolerable.

IV.

As Professor Ackerman has argued, Article V is perhaps the
most truly fundamental and fascinating part of the basic constitu-
tional text. It directs our attention to the possibility of constitutional
imperfection and the felt necessity of even radical change. It is the
enemy of Madisonian veneration. As Ackerman might put it, it
summons up within us the possibility of emulating the Madison who
worked in effect to overthrow the existing American constitution -
the Articles of Confederation - because of its grievous inadequacies
rather than following the Madison who called upon us simply to
glory in the virtues of what was achieved in Philadelphia. We would
recognize in ourselves the potential for what Ackerman calls a
"Publian" moment in American constitutionalism, where we would
address, in the spirit of Madison himself, the most basic issues of
American life. The alternative, suggests Ackerman, is an ever more
dispirited American people, who lose the notion of their own mem-
bership in an overarching "we the people" that can continue to try
to master their own destiny. Here, ironically, it is the history of state
constitutions that might be an affirmative lesson for analysts of the
national constitution, rather than the other way around.

Moreover, Article V calls upon us as well to develop a theory
of constitutional interpretation that allows us to recognize an amend-
ment when we see it. Finally, as Ackerman insists, Article V requires
us to develop a theory of constitutional change that can explain, and
possibly even justify, amendments that have entered into our consti-
tutional world by other than the orthodox Article V process.

James Madison, both in his own name and writing as Publius
in The Federalist, well understood the conundrums raised by forth-
right acceptance of the possibility of amendment. Here, as elsewhere,
to grapple with his thought is to grapple as well with the important
and ongoing question of what it means to live within the constraints
of the Constitution he helped to draft and to defend.
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BIBLIOGRAPHY TO THE FEDERALIST
SYMPOSIUM

by Donald S. Lutz and James Etienne Viator

The following two-part bibliography provides an introduction to
and overview of the intellectual history of the Founding Era. The
bibliography of primary sources comprehensively lists the sermons,
pamphlets, essays, and books that helped form the mind of eighteenth
century Anglo-American society. The bibliography of secondary
sources lists the leading historical monographs on the framing and
ratification of the Constitution of 1787.
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