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TEXAS TECH LA W REVIEW

I. INTRODUCTION

During this survey period, the Court of Appeals for the Fifth
Circuit continued to evidence a division among its panels over racial
vote dilution cases.' In attempting to address some of the questions
left open by the United States Supreme Court in Thornburg v.
Gingles,2 the Fifth Circuit has retreated somewhat from its historical
position as the vanguard circuit in the development of racial voting
rights jurisprudence. Moreover, the recent Supreme Court decision
in Board of Estimate v. Morris' raises additional questions regarding
the interaction of the racial vote dilution standard and the one-
person, one-vote standard.4 With the reapportionment necessary in
the wake of the 1990 Census,5 it is likely that these sets of issues
will claim a greater proportion of the Fifth Circuit's time in the
years to come, and may lead to an even greater division among the
judges of that court.

The issues which faced the Fifth Circuit during the survey period
included: the standard of review and the required proof in voting
rights cases; 6 the aggregation of different minority groups in order
to meet the Gingles threshold requirement that minority group mem-
bers constitute a majority in a single-member district; 7 the use of
voting age population as the measure of a minority group's strength
in a proposed district;8 the elections that may be examined in assessing
a claim of racially polarized voting; 9 the interaction of section 5

1. State and local governments are required to provide for "fair and effective represen-
tation" of members of racial, ethnic, and language minorities. This requirement is imposed
by the equal protection clause of the fourteenth amendment, U.S. CONST. amend. XIV, § 1,
the fifteenth amendment, U.S. CONST. amend. XV, § 1, and the Voting Rights Act of 1965
(as amended), 42 U.S.C. § 1973 (1982).

2. 478 U.S. 30 (1986). Gingles was the first, and to date, the only Supreme Court case
to interpret the 1982 amendment to § 2 of the Voting Rights Act.

3. - U.S. -, 109 S. Ct. 1433, 103 L. Ed. 2d 717 (1989).
4. For a full discussion of the Morris litigation and an analysis as to problems the

Supreme Court's decision may lead to, see Gelfand & Allbritton, Conflict and Congruence in
One-Person, One-Vote and Racial Dilution Litigation: Issues Resolved and Unresolved By
Board of Estimate v. Morris, 6 J. L. & POL. 93 (1989).

5. This decadal reapportionment has generated a flurry of decadal commentary. See M.
BALiNSKI & H. YouNG, FAIR REPRESENTATION (1982); REAPPORTIONmENT IN THE 1970s (N.
Polsby ed. 1971); REPRESENTATION AND MISREPRESENTATION (R. Goldwin ed. 1968).

6. See infra notes 12-36 and accompanying text.
7. See infra notes 39-61 and accompanying text.
8. See infra notes 65-128 and accompanying text.
9. See infra notes 171-92 and accompanying text.
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VOTING RIGHTS

preclearance requirements and section 2 litigation;10 and the inclusion
of judicial elections within the ambit of the Voting Rights Act."

II. THE STANDARD OF REVIEW AND REQUIRED PROOF

In vote dilution litigation, the ultimate determination of whether
a violation exists 'is peculiarly dependent upon the facts of each
case.""' 2 In Gingles, a majority of the Supreme Court stated that
the use of the clearly erroneous standard under rule 5213 "preserves
the benefit of the trial court's particular familiarity with the indige-
nous political reality.' ' 4 During the survey period, the Fifth Circuit
evinced this required deference to district courts. With one exception,
each of the cases during the survey period affirmed the judgment of
the district court.

The exception, Westwego Citizens for Better Government v. City
of Westwego, 5 demonstrates the necessity of district courts making
adequate findings of fact and conclusions of law in voting rights
cases. As the Fifth Circuit previously observed, "'the resolution of
a voting dilution claim requires close analysis of unusually complex
factual patterns .... Perhaps in no other area of the law is as much
specificity in reasoning and fact finding required."" ,6

Westwego, Louisiana lies in the greater New Orleans metropol-
itan area. 7 Blacks comprise 11.6%10 of the total Westwego population
of 12,663.18 A group of black residents and civic improvement
associations challenged the at-large system of electing the five member
Board of Aldermen by majority vote.' 9 No black person had ever

10. See infra notes 193-209 and accompanying text.
11. See infra notes 234-47 and accompanying text.
12. Rogers v. Lodge, 458 U.S. 613, 621 (1982) (quoting Nevett v. Sides, 571 F.2d 209,

224 (5th Cir. 1978), cert. denied, 446 U.S. 951 (1980)).
13. See FED. R. Crv. P. 52(a). See generally 1 S. CHLDRESS & M. DAvis, STANDARDS OF

REVIEW § 2.11, at 66 (1986) (discussing challenges to factfindings on the basis of inadequacy).
14. 478 U.S. at 79.
15. 872 F.2d 1201 (5th Cir. May 1989); see infra notes 151-56, 184-92 and accompanying

text (discussing Westwego). The author served as co-counsel on appeal for Plaintiffs-Appellants
in Westwego.

16. Velasquez v. City of Abilene, 725 F.2d 1017, 1020 (5th Cir. 1984) (quoting Cross v.
Baxter, 604 F.2d 875 (5th Cir. 1979), vacated on other grounds, 460 U.S. 1065 (1983)); see
Buckanaga v. Sisseton Indep. School Dist., 804 F.2d 469, 472 (8th Cir. 1986).

17. See 872 F.2d at 1202.
18. See id.

19. See id.

1990]



TEXAS TECH LAW REVIEW

been elected to the Board; indeed, at the time of trial, no black
person had ever campaigned for the office. 20 At the conclusion of
the trial in Westwego, the district judge immediately gave his findings
of fact and conclusions of law orally from the bench, dismissing the
plaintiffs' claims.2 1

While rule 52(a) allows oral opinions to be given following the
close of evidence, even in a vote dilution case, such opinions must
be specific enough to allow for appellate review.2 2 The Fifth Circuit 23

found the findings of the Westwego district court to be "manifestly
inadequate, ' 24 noting that the district court had failed to take note
of contrary evidence and to specify the evidence on which its con-
clusion was based. 25 The Fifth Circuit concluded that it was 'unable
to determine from a silent record the thought processes of the. court
below.' ' 26 For these reasons, the court vacated the district court's
decision and remanded to the district court for "specific findings of
fact and conclusions of law necessary to support a judgment. ' 2 7

The Fifth Circuit also addressed the various legal errors the
district court was alleged to have made. First, the Fifth Circuit found
there to be "absolutely no authority" for the district court's impli-
cation that Gingles does not apply to at-large municipal elections. 28

Therefore, any belief held by the district court "that a less stringent
standard applies to the electoral systems of small municipalities ...
is erroneous." 29

The Fifth Circuit indicated to the district court the proper factors
to be considered on remand, and the factors to be excluded from
consideration. First, in response to the district court's comment on
the apparent absence of discriminatory intent in the adoption of
Westwego's at-large electoral system, the Fifth Circuit warned that

20. See id. at 1207-08.
21. See id. at 1203.
22. See FED. R. Crv. P. 52(a).
23. The Westwego panel consisted of Judges Thornberry, King, and Jones. Judge King

authored the unanimous opinion vacating the judgment of the district court and remanding
the case.

24. 872 F.2d at 1203.
25. Id. at 1203-04.
26. Id. at 1204 (quoting Velasquez v. City of Abilene, 725 F.2d 1017, 1021 (5th Cir.

1984)).
27. Id. at 1204.
28. Id. at 1207.
29. Id.
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VOTING RIGHTS

with the 1982 amendments to the Voting Rights Act, Congress
explicitly removed any requirement that plaintiffs prove discrimina-
tory intent in a section 2 action. 0

Second, and in a rather summary fashion, the Fifth Circuit
considered the district court's seeming deference to the longevity of
the Westwego's at-large system.31 The Fifth Circuit stressed that the
"focal point of the district court's inquiry must be whether the
electoral system-however long it has been in place-produces dis-
criminatory results.' '32

Third, the district court had also expressed concern that changing
the form of Westwego's government would be quite costly, as it
could require the city to hire additional personnel to perform the
administrative duties currently performed by the aldermen.3 The
Fifth Circuit emphatically rejected consideration of. such costs as
"wholly irrelevant," noting that "a contrary holding would allow
government bodies to defeat voting rights claims simply by attaching
administrative duties to elected offices."3

1
4

Finally, the Fifth Circuit recognized several instances in which
the district court "may have misconceived the role of ... evidence"
in the totality of the circumstances standard mandated by Congress. 5

After this rather exhaustive primer on section 2 adjudication, the
Fifth Circuit reiterated that it expressed no opinion on the merits of
the plaintiffs' complaint, but merely offered guidance to the district
court on remand.3 6

III. GINGLES AND SECTION 2 OF THE VOTING RIGHTS ACT: THE

FIFTH CIRCUIT CONFRONTS THE UNANSWERED QUESTIONS

In Gingles, the Supreme Court noted that the "essence of a §
2 claim is that a certain electoral law, practice, or structure interacts

30. Id. at 1210.
31. Id.
32. Id.
33. See id.
34. Id. at 1211.
35. Id. at 1211, 1212. These instances included the apparent lack of weight given by the

district court to: the history of official discrimination in westwego; the existing socioeconomic
inequities resulting from that history; the relevance of the majority vote requirement; the
responsiveness of city officials to the minority community; and the tenuousness of the city's
reasons for maintaining the at-large system. See id. at 1211-13.

36. Id. at 1213. On remand, the district court again dismissed the plaintiffs' suit. See
Westwego Citizens for Better Gov't. v. City of Westwego, No. 84-5599 (E.D. La. June 1989)
(1989 WL 73332), appeal docketed, No. 89-3552 (5th Cir. June 30, 1989).
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with social and historical conditions to cause an inequality in the
opportunities enjoyed by black and white voters to elect their pre-
ferred representatives. ' 3 7 For plaintiffs to prove that an at-large or
multimember districting system violates section 2 of the Voting Rights
Act, Gingles requires that they demonstrate: (1) that the minority
population of the challenged jurisdiction is sufficiently large and
geographically compact to constitute a majority in a single-member
district; (2) that the minority group is politically cohesive (i.e., they
tend to bloc vote for particular candidates); and (3) that the majority
votes sufficiently as a bloc to enable it usually to defeat the minority
group's preferred candidate.3" The Fifth Circuit addressed each of
these requirements during the survey period.

A. What Constitutes a "Majority in a Single-Member District?"

1. The Aggregation of Different Minority Groups

The long saga of Campos v. City of Baytown39 continued during
the survey period.40 In Campos, the Fifth Circuit had allowed the
aggregation of different minorities-in that case, blacks and Hispan-
ics-to meet the Gingles threshold prerequisite that the minority
group must constitute a majority in a single-member district.41 The
original panel42 had required that plaintiffs seeking to so aggregate
different minority groups must demonstrate that "the minorities so
identified actually vote together and are impeded in their ability to
elect their own candidates by all of the circumstances, including

37. 478 U.S. at 47.
38. Id. at 50-51.
39. 840 F.2d 1240 (5th Cir.), reh'g denied, 849 F.2d 943 (5th Cir. July 1988), cert. denied,

-U.S. -, 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989); see infra notes 179-80 and
accompanying text (discussing Campos).

40. The earlier history of Campos is discussed in Davis, Voting Rights, Fifth Circuit
Survey, 20 TEx. TECH L. REv. 629, 658-60 (1989).

41. 840 F.2d at 1244. In this context, "aggregation" of different protected minority
groups refers to the practices of analyzing voter behavior and drawing election districts in
which the combined populations of the minority groups constitutes a majority of the total
district population. See League of United Latin Am. Citizens v. Midland Indep. School Dist.,
648 F. Supp. 596, 606 (W.D. Tex. 1986), aff'd, 829 F.2d 546 (5th Cir. 1987) (en banc).

42. The original panel in Campos consisted of Chief Judge Clark, Judge Reavley, and
District Judge Hunter, of the Western District of Louisiana, sitting by designation. The
unanimous opinion, which upheld the district court's finding that § 2 was violated, was
authored by Judge Reavley.
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especially the bloc voting of a white majority that usually defeats
the candidate of the minority. ' 43 The original panel and the en banc
Fifth Circuit had refused to rehear Campos," but the en banc denial
was accompanied by a scathing dissent by Judge Higginbotham, who
was joined by Judges Gee, Garwood, Jolly, Davis, and Jones. 45 The
dissenters claimed that the panel decision, by "asking the wrong
question,""6 had merely muddied the waters of racial vote dilution
litigation, and amounted to "an unwarranted extension of congres-
sional intent." ' 47 The dissenters expressed concern that aggregation
could be wielded by defendants to thwart an attack on an at-large
electoral system, 48 and posed the hypothetical question of whether
the court would have accepted the demographic aggregation if it first
had been proffered by a municipal defendant. 49 The dissenters closed
with a veiled warning:

Today we fail to give to protected minorities, district courts, state
government, and the bar our best considered reading of the core
meaning of legislation that speaks to the essence of our arrange-
ments of governance. We can do better but if we will not,
hopefully, the Supreme Court will do soY°

The dissenters' plea was not answered. On June 26, 1989, the
Supreme Court denied the defendants' petition for certiorari in
Campos." The petitioners, including the City of Baytown, had stren-
uously argued that aggregation of different minority groups was
improper,5 2 and that the Fifth Circuit had come "perilously close to
mandating proportional representation."" In his amicus curiae brief

43. 840 F.2d at 1244.
44. 849 F.2d 943 (5th Cir. July 1988).
45. Id. at 944 (Higginbotham, J., dissenting).
46. Id. at 945.
47. Id.
48. Id. at 945-46. Defendants presumably would argue that a district containing different

minority groups, regardless of whether the groups supported the same candidates, offered
"minorities" the opportunity to elect representatives of "their" choice.

49. Id. at 946.
50. Id.
51. City of Baytown v. Campos, -U.S. -, 109 S. Ct. 3213, 106 L. Ed. 2d 564

(1989).
52. Petition for Certiorari at 7-12, City of Baytown v. Campos, -. U.S. -, 109 S.

Ct. 3213, 106 L. Ed. 2d 564 (1989). A copy of the Petition for Certiorari is on file in the
offices of the Texas Tech Law Review.

53. Petition for Certiorari at 15, City of Baytown v. Campos, -U.S. -, 109 S.
Ct. 3213, 106 L. Ed. 2d 564 (1989).
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TEXAS TECH LAW REVIEW

for the United States5 4 however, the Solicitor General essentially
agreed with the Campos panel. He stated that "at least in some
cases blacks and Hispanics may be treated as one minority group
protected by Section 2."1 He reasoned that under the "flexible, fact-
intensive inquiry" required by Gingles, 6 "if the political reality is
that Hispanics and blacks view themselves to a significant degree as
a single unit, 'and are viewed by whites as disfavored 'minorities,'
then it is sensible to treat them as one group under the Voting Rights
Act." ' 7 The Solicitor General pointed out that similar aggregation
had been accepted by the Court in a school desegregation case,58 and
was utilized in section 5 enforcement proceedings. 9

The aggregation of different minority groups to clear the first
Gingles hurdle, therefore, survives in the Fifth Circuit. While little
can be read into a denial of certiorari, 60 it is instructive to note that
the Solicitor General agreed with the panel's decision in Campos.61

The number of cases in which the aggregation issue will arise is likely
to remain rather small. Other than the American Southwest, the
necessary conjunction of different minority groups would occur pri-
marily in the larger metropolitan areas.

2. Voting Age Population as the Determinant Measure

In a series of cases, the Fifth Circuit made explicit that voting
age population has become the crucial measure of whether a minority
group can constitute a majority in a proposed single-member district.
The development of this new standard is rather unusual; it arose

54. The Supreme Court invited the amicus brief. See City of Baytown v. Campos,
U.S. , 109 S. Ct. 779, 102 L. Ed. 2d 771 (1989).

55. Brief for the United States as Amicus Curiae at 8, City of Baytown v. Campos, -

U.S. -, 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989) [hereinafter Amicus Brief, Campos].
A copy of the Brief for the United States is on file in the offices of the Texas Tech Law
Review.

56. 478 U.S. at 46.
57. Amicus Brief, Campos, supra note 55, at 9.
58. Amicus Brief, Campos, supra note 55, at 9 n.4 (referring to Keyes v. School Dist.

No. 1, 413 U.S. 189, 193 (1973)).
59. Amicus Brief, Campos, supra note 55, at 9-10 n.4. See infra notes 193-209 and

accompanying text (discussing § 5 of the Voting Rights Act).
60. See Hughes Tool Co. v. Trans World Airlines, Inc., 409 U.S. 363, 365 n.1 (1973);

but cf. Brown v. Allen, 344 U.S. 443, 456 (1953) ("[There is no reason why a district court
should not give ... such weight to our denial as the District Court feels the record justifies").

61. 840 F.2d at 1240.
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first in a dissent, 62 which was then cited in a concurring opinion, 63

which in turn was cited by the. author of that concurrence as support
for. her majority opinion. 64

a. Overture: Houston v. Haley

In Houston v. Haley,6 the plaintiffs challenged the electoral
system of Oxford, Mississippi, which provided for four aldermen
elected from single-member districts and one alderman elected at-
large (i.e., by the citywide electorate). 6 The plaintiffs sought to have
the at-large position abolished in favor of a system with five single-
member districts, one of which could have a sixty-five percent black
majority population. 67 The plaintiffs claimed that this supermajority
was needed to provide the opportunity for the black population of
Oxford to elect, the representative of its choice. 68 The district court
rejected the plaintiffs' claim, finding that the existing four-one system
maximized black voting strength by creating a fifty-four percent
black population majority in one of the single-member districts, and
held that the system did not violate section 2,69

On appeal, a majority of the Fifth Circuit panel declined to
traverse the "slippery slope" of increasing the black population
percentage by mandating a five single-member district plan. 70 The
court7' noted that while a demographer had testified that the black
voting age population could have been five percent to nine percent
less than the total black population, his testimony was "ineluctably
ambiguous. ' 72 The court also agreed with the district court that the
plaintiffs had failed to prove that voting in Oxford was racially

62. Houston v. Haley, 859 F.2d 341, 349 (5th Cir. June 1988) (Brown, J., dissenting),
vacated, 869 F.2d 807 (5th Cir. Mar. 1989).

63. Overton v. City of Austin, 871 F.2d 529, 542 (5th Cir. May 1989) (Jones, J.,
concurring).

64. Brewer v. Ham, 876 F.2d 448, 452 (5th Cir. June 1989) (Jones, J., concurring).
65. 859 F.2d 341 (5th Cir. June 1988), vacated, 869 F.2d 807 (5th Cir. Mar. 1989).
66. See id. at 342.
67. See id.
68. See id. at 341-42.
69. See id. at 342.
70. Id. at 343.
71. The Houston panel consisted of Judges Brown, Gee, and Garwood. Judge Gee

authored the majority opinion affirming the finding of the district court. Judge Brown
dissented.

72. 859 F.2d at 345.
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polarized.73 The district court had determined that the sole black
aldermanic candidate, who had campaigned under both a prior
electoral system and the system challenged in the suit, had been only
narrowly defeated and had received white crossover support. 74 After
a review of the Senate Report/Zimmer factors,75 the Fifth Circuit
concluded that the district court had "correctly evaluated the 'totality
of the circumstances.'" 7 6

Judge John R. Brown dissented, arguing that the majority had
erred in comparing "a figure for black population of voting age in
one case to a figure for black population of all ages in another
case." ' 77 He pointed out that Jordan v. Winter,78 relied upon by the
majority, had accepted a district with a 58.307o total black population
though the black voting age population was only 52.80/o. 79 In Hous-
ton, by contrast, the district accepted by the trial court and the panel
majority had only a 53.8% black total population, with a black
voting age population almost certainly less than 50% . 0

Judge Brown also disagreed with the district court's application
of the "totality of the circumstances" standard.8' He noted that
while Gingles had outlined illustrative factors gleaned from the Senate
Report, Congress, in enacting section 2, "clearly state[d] that 'totality
of the circumstances' is the test. '8 2 He thought that Mississippi's
long history of official race discrimination should have led the court
to "look quite literally and expansively to the totality of the circum-
stances." ' 83 Judge Brown cautioned that

73. Id.
74. See id.
75. The Senate Report accompanying the 1982 Amendments listed a variety of illustrative

factors that a district court could consider in utilizing the "totality of circumstances" standard
mandated by § 2. The factors were derived from the analytic structure employed by the Fifth
Circuit in Zimmer v. McKeithen, 485 F.2d 1297 (5th Cir. 1973), aff'd sub nom. East Carroll
Parish School Bd. v. Marshall, 424 U.S. 636 (1976) (per curiam). See S. REP. No. 417, 97th
Cong., 2d Sess. 28 n.113, reprinted in 1982 U.S. CODE CONG. & ADMIN. NEws 177, 206
[hereinafter "Senate Report"]. The Supreme Court has characterized the Senate Report as an
"authoritative source for legislative intent." Thornburg v. Gingles, 478 U.S. 30, 43 n.7 (1986).

76. 859 F.2d at 347.
77. Id.
78. 604 F. Supp. 807 (N.D. Miss.) (three judge court), aff'd sub nor. Mississippi

Republican Executive Comm. v. Brooks, 469 U.S. 1002 (1984).
79. 859 F.2d at 349 (citing Jordan, 604 F. Supp. at 814, 819).
80. 859 F.2d at 352.
81. Id. at 353.
82. Id.
83. Id.
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[t]he gains for black political participation for which members of
this court and many others persevered in the past two decades
have been significant and substantial .... We must reach out
affirmatively to protect the advances made thus far and to nurture
those that remain to be made.Y
The logic of Judge Brown's numerical analysis was soon borne

out. On the plaintiffs' suggestion for rehearing en banc, and under
unique circumstances, the panel vacated its original decision. 5 After
the initial Fifth Circuit opinion had been issued, counsel for the
plaintiffs discovered evidence which was presented at trial, but which
had been misplaced and not been a part of the Record on Appeal.8 6

The evidence apparently supported the plaintiffs' claim that the black
voting age population in the majority black district approved by the
trial court was less than the white voting age population. 7 The Fifth
Circuit sternly reprimanded the plaintiffs' counsel, warning that
"[w]ere we certain of the circumstances, we might well sanction
counsel for so wasting the scarce and precious time of both courts
with such apparent carelessness." '88 The Fifth Circuit felt compelled,
because of the "critical" nature of the misplaced evidence, to vacate
both the district court's decision and the panel's original decision
and to remand the case for further proceedings.8 9

b. Intermezzo: Overton v. City of Austin

The voting age population issue next arose in Overton v. City
of Austin.9° The plaintiffs challenged the 1953 revision of the Austin,
Texas city charter, which had replaced an at-large, plurality-vote
system with the current numbered place, majority-vote system. 91 They
claimed the revision had both the purpose and the effect of diluting
minority group members' votes in violation of the Voting Rights
Act.

92

84. Id. at 349. See generally J. BAss, UNLIKELY HEROES (1981) (discussing the Fifth
Circuit's premier role in the civil rights efforts of the 1960s).

85. Houston v. Haley, 869 F.2d 807 (5th Cir. Mar. 1989).
86. See id. at 808.
87. See id.
88. Id.
89. Id.
90. 871 F.2d 529 (5th Cir. May 1989); see infra notes 142-56, 159-63 and accompanying

text (discussing Overton).
91. See id. at 530.
92. See id. at 531.
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The Fifth Circuit reviewed the factual findings and legal conclu-
sions of the district court under the clearly erroneous standard. 93 The
court94 agreed with the district court's finding that the plaintiffs had
failed to prove that the white majority bloc voted to prevent the
election of minority-preferred candidates. 91

The plaintiffs' discriminatory purpose claim was disposed of
quickly, as the Fifth Circuit found the record to be "equivocal
concerning the motivation for adopting [the current system] . '

"96 The
court, therefore, was unable to find clearly erroneous the district
court's conclusion that the system was not established with the intent
to discriminate against minorities.9

In concurrence, Judge Edith H. Jones thought that the court
should have taken this opportunity to reach out and address the first
two prongs of the Gingles analysis-the size and geographic com-
pactness of the minority group. 98 She pointed out that litigation under
the Voting Rights Act was likely to increase after the 1990 Census
and the court's inclusion of judicial elections within the ambit of
section 2.9 These factors, she reasoned, militated in favor of "re-
solving issues that are likely to recur."'' 0

Judge Jones suggested that the determinations regarding a mi-
nority group's size and geographic compactness must be based on
voting age population, rather than total population. 0' She reasoned
that this figure more accurately indicates the minority group's poten-
tial to elect its chosen representative, noting that it would be a
"Pyrrhic victory for a court to create a single-member district in
which a minority population dominant in absolute, but not in voting
age numbers, continued to be defeated at the polls."'02 She added
that in two of the Fifth Circuit's recent decisions, the voting age
population in the proposed single-member district was, at least by
inference, higher than fifty percent. 103

93. Id. at 540.
94. The panel consisted of Judges Thornberry, Rubin, and Jones. Judge Jones concurred

with the per curiam opinion, which affirmed the findings of the district court.
95. 871 F.2d at 538. See infra notes 159-63 and accompanying text.
96. Id. at 541.
97. Id.
98. Id. at 542 (Jones, J., concurring).
99. Id.

100. Id.
101. Id.
102. Id.
103. Id. (citing Campos v. City of Baytown, 840 F.2d 1240, 1244 (5th Cir. 1988) (65.9%),
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Judge Jones, while reiterating her dissatisfaction with the aggre-
gation of different minority groups,'0 opined that it was insufficient
for the plaintiffs to show that the different minority groups voted
together in elections in which the white majority also supported the
same candidate. 05 Rather, the plaintiffs must demonstrate minority
cohesion in opposition to the white majority.' °6 The facts of the
instant case demonstrated that Austin's minority voters "did not
usually combine to support candidates who were usually disfavored
by Anglo voters."' 7 Finally, she argued that the district court had
correctly rejected the plaintiffs' statistical analysis, warning that
"[s]tatistics are a mischievous tool, especially in court, if they are
not prepared and offered with a convincing explanation of their
mathematical characteristics and limitations."108

c. Finale: Brewer v. Ham

The Fifth Circuit requirement that voting age population be
employed reached fruition in Brewer v. Ham,1" 9 in which plaintiffs
attacked the electoral system of the Killeen (Texas) Independent
School District, which elects its seven-member school board at-
large." 0 Candidates for the board must campaign for a numbered
position, but can be elected with only a plurality, rather than a
majority, of the vote."' Although seven minority candidates had run
for the board since 1978, none had been elected."' In its review of
the Gingles threshold factors, the district court concluded that the
plaintiffs failed to demonstrate that the minority groups in question,

cert. denied, -U.S. -, 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989), and League of
United Latin Am. Citizens v. Midland Indep. School Dist., 812 F.2d 1494 (5th Cir. 1987)
(71.50), vacated, 829 F.2d 546 (5th Cir. 1987) (en banc)). She also cited Judge Brown's
dissent in Houston v. Haley, 859 F.2d 341, 349-53 (5th Cir. Nov. 1988), vacated, 869 F.2d
807 (5th Cir. Mar. 1989). See supra notes 65-89 and accompanying text (discussing Houston).

104. 871 F.2d at 543 (citing her participation in the denial of rehearing en banc in Campos
v. City of Baytown, 849 F.2d 943, 944-46 (5th Cir. July 1988)). See supra notes 39-61, infra
notes 179-80 and accompanying text (discussing Campos).

105. 871 F.2d at 544.
106. Id.
107. Id.
108. Id. at 545.
109. 876 F.2d 448 (5th Cir. June 1989).
110. See id. at 449.
111. See id.
112. See id.
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either individually or when aggregated, were sufficiently large and
geographically compact to constitute a voting age majority in a single-
member district. 13 Furthermore, the district court found that the
aggregated minority groups were not politically cohesive."14 Plaintiffs
failed to carry their burden of proof, therefore, on two of the three
Gingles threshold factors.

The court of appeals" 5 addressed the threshold issue of the
appropriate measure of a minority group's size and geographical
compactness." 6 Relying on her concurrence in Overton,"' Judge
Jones, writing for the panel, held that the plaintiffs must prove that
they can constitute a majority, not of the total population of the
proposed district, but of the voting age population. 8 The most
favorable districting plan submitted by the plaintiffs and accepted as
feasible by the district court contained a district with a total minority
population of 55.91%, but the plaintiffs had submitted no direct
evidence of voting age population." 9 The trial court found that
'.[t]he most [the plaintiffs] have shown is that perhaps there is a

slim minority majority district in one proposed plan." ' 2° Because
the plaintiffs had not submitted direct evidence regarding voting age
population, the district court found that the black supermajority
district did not satisfy the Gingles requirement that a minority group
constitute a majority in a single-member district.' 2'

Plaintiffs-Appellants urged the Fifth Circuit to extrapolate the
voting age population by making the assumption that it differs from
the total minority population by no more than five percent.' 22 The
court refused to accept this rule of thumb because the difference ."is
often greater than the 5% commonly employed to compensate for
the disparity.""' '23 The court acknowledged that where the minority

113. See id. at 450. The minority groups were black, Hispanic, and Asian. See id.
114. Id. at 449.
115. The Brewer panel consisted of Judges Garwood, Jones, and Smith. Judge Jones

authored the unanimous opinion affirming the judgment of the district court.
116. 876 F.2d at 449.
117. Overton v. City of Austin, 871 F.2d 529, 542 (5th Cir. May 1989) (Jones, J.,

concurring); see supra notes 90-108 and accompanying text.
118. 876 F.2d at 451-53.
119. See id. at 451.
120. See id. (quoting district court's opinion).
121. See id. at 450.
122. Id. at 452.
123. Id. (quoting Ketchum v. Byrne, 740 F.2d 1398, 1413 (7th Cir. 1984), cert. denied,

471 U.S. 1135 (1985)).
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population in a proposed single-member district is sufficiently large,
district courts may rely on such figures as evidence that the minority's
voting age population exceeds 50%0.124 The Fifth Circuit, however,
refused to find the district court's determination in the instant case
to be clearly erroneous. 25

d. Coda

In the space of only seven months, the Fifth Circuit's new
requirement of a district with a minority voting age population in
excess of fifty percent has grown from an implicit factor in the
calculation to an explicit, free standing requirement of its own. While
there is merit in examining voting age population, 26 its elevation to
talismanic importance in so short a time has worked a detriment to
plaintiffs who tried cases before the requirement had been clearly
spelled out. Furthermore, census data for small communities often
cannot, because of the confidentiality guaranteed by the census, be
broken out in detail sufficient enough to draw valid conclusions
about the small districts commonly encountered. 27 Minority groups
whose votes are being diluted should not be precluded from main-
taining a section 2 suit simply because they happen to reside in a
small community. A bright-line requirement that a minority, abso-

124. Id.
125. Id.
126. The rule of thumb used to create a "fair" district (i.e., in which blacks have the

opportunity to elect their preferred representative) has been that a 65076 supermajority be
required. The "extra" percentage is necessary because the black population typically is younger
than the white population (resulting in fewer persons of voting age), has a lower registration
level, and has a lower voter turnout. See Ketchum v. Byrne, 740 F.2d 1398, 1413 (7th Cir.
1984), cert. denied, 471 U.S. 1135 (1985). Of these three factors, only the age of the minority
population cannot be changed by increased local efforts. Therefore, voting age population,
where available, would be one of the useful factors indicating a minority group's ability to
elect its preferred representative.

127. See BUREAU OF THE CENSUS, CHARACTERISTICS OF THE POPULATION, Chapter C, Part

20, at vi (1983). Furthermore, the total black population consistently is undercounted by the
census, which would result in a reported voting age population less than it actually is. See
Gaffney v. Cummings, 412 U.S. 735, 745 n.10 (1973) ("inexactness of census data is most
evident with respect to minorities"); BUREAU OF THE CENSUS, USERS' GUIDE, Part B., Glossary
(1982) ("Young adults, especially Black males, were missed at a higher rate than other segments
of the population."); Allen, The 1990 Census: Counting Everybody, 17 Focus 5,5 (July 1989)
(Census Bureau estimates of the "undercount for black men between 35 and 54 years of age
ranged from 15 to 20 percent"). In a jurisdiction with a relatively small minority population,
this underreporting of minority voting age population alone could preclude plaintiffs from
clearing the Brewer threshold.

1990]



TEXAS TECH LA W REVIEW

lutely and without question, constitute a voting age majority also
ignores language in Gingles that white crossover votes are to be
included when calculating minority electoral strength. 28

3. The Necessity of a Majority in a Plurality-Winner System

Brewer v. Ham 29 also created a rather unusual standard to
govern electoral systems with plurality-vote requirements. The appel-
lants argued that the Gingles threshold requirement that a minority
group must constitute a majority in a single-member district should
not apply in an electoral system, like the challenged school district,
which allowed election by only a plurality of the vote. 30 The majority,
per Judge Jones, disagreed, noting that "[n]either Section 2 nor the
Zimmer factors attach specific significance to the existence of a
plurality or majority vote requirement."'' The court opined that
because a plurality system is more responsive to minority groups, it
would be "ironic ...to lower the threshold for determining action-
able racial vote dilution to account for a minority-favoring electoral
device." 

3 2

The court's analysis begins with a valid premise-that section 2
makes no distinction between systems with majority vote requirements
and those with plurality requirements. But the conclusion-that the
same analysis utilized in Gingles for a specific type of vote dilution
claim can be applied to other, quite different dilution claims-does
not follow. Section 2 outlaws all forms of racial vote dilution,
including dilution caused by a bloc voting white majority in a
multimember electoral system with a politically cohesive minority
group. The Gingles analysis can no more be applied mechanically to
a dilution claim in a plurality system than it could be to a dilution
claim involving onerous registration requirements.'33

Because Gingles is the Supreme Court's sole pronouncement
regarding racial vote dilution under the 1982 Amendments to section

128. 478 U.S. at 56; see infra note 138 and accompanying text.
129. 876 F.2d 448 (5th Cir. June 1989).
130. Id. at 454.
131. Id.
132. Id.
133. See Karlan, Maps and Misreadings: The Role of Geographic Compactness in Racial

Vote Dilution Litigation, 24 HARv. C.R.-C.L. REv. 173, 201-02 (1989).
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2 of the Voting Rights Act, 3 4 it is, perhaps, understandable that a
court of appeals would attempt to wring as much as possible from
that opinion. However, the Gingles majority was quite explicit that
its decision did not define the outer contours of litigation under the
Voting Rights Act.' The majority noted that it did not address the
application of the Act to electoral systems other than those like the
multimember districting structure challenged in Gingles.'36 Indeed,
language in Gingles seems to mandate a conclusion contrary to that
reached in Brewer. The Gingles majority noted that:

The reason that a minority group ... must show that it is
sufficiently large and geographically compact to constitute a ma-
jority in a single-member district is this: Unless minority voters
possess the potential to elect representatives in the absence of the
challenged structure or practice, they cannot claim to have been
injured by that structure or practice. 137

Even in an electoral system with a majority vote requirement,
to require a minority group to prove it constitutes an absolute
majority in a proposed district is inconsistent with the clear language
of Gingles regarding racial bloc voting. There, the majority stated
"in general, a white bloc vote that normally will defeat the combined
strength of minority support plus white 'crossover' votes rises to the
level of legally significant white bloc voting."' 38

If a majority vote is required to elect a representative for a
district, then logically it follows that a minority group (plus white
crossover voters) should constitute a majority in the district in order
to have the potential to elect.'By contrast, an electoral System without
a majority vote requirement allows a candidate with only a plurality
of the vote to be elected. Under a plurality vote system, then, a
minority group which constitutes a plurality (plus white crossover
voters) has, by definition, the "potential to elect representatives," as
required by Gingles.3 9 Therefore, the Gingles threshold prerequisite

134. The Court has decided two other voting rights cases, but neither concerned the racial
vote dilution aspect of § 2. See City of Pleasant Grove v. United States, 479 U.S. 462 (1987)
(interpreting broadly the United States Attorney General's power under § 5 of the Voting
Rights Act); Davis v. Bandemer, 478 U.S. 109 (1986) (gerrymandering for a political party
justiciable under equal protection clause).

135. 478 U.S. at 46 n.12.
136. Id.
137. 478 U.S. at 50 n.17 (emphasis in original).
138. 478 U.S. at 56 (emphasis added).
139. Id. at 50 n.17.
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for a district in which minority residents constitute a majority of the
population, 14 would seem to apply only to electoral systems with a
majority vote requirement. The "speculative merit but nearly certain
mischief' 14 1 which Judge Jones found lurking in a plurality standard
for minority group compactness is, in reality, a necessary corollary
to the reasoning of the Gingles majority.

Some examples will highlight the quagmire that can develop
when courts attempt to add "refinements" to a rather straightforward
test. If there is an average of ten percent crossover of white voters
who cast their ballots for the candidate preferred by the minority
group, would a district with a majority minus ten percent be ac-
ceptable? In this example, the minority group, aided by the white
crossover vote, would have the potential to elect its preferred rep-
resentative even if it did not constitute a majority in the district.

Conversely, suppose that the evidence at trial demonstrates that
an average of ten percent of the minority voters cast crossover votes
for the candidate who is not the preferred candidate of the rest of
the minority group. Must this crossover be taken into account, so
that a district must be drawn with a majority plus ten percent?
Without the additional supermajority, it would seem that the minority
group would not have the potential to elect its preferred represen-
tative.

Despite the difficulties occasioned by the Brewer decision, it is
the law of the circuit, and until altered by the en banc court or the
Supreme Court, plaintiffs and defendants will have to take the
decision into account when electoral systems with a plurality require-
ment are challenged.

4. Increasing the Number of Elected Positions

In Overton, neither blacks nor Mexican-Americans separately
could constitute a majority in a single-member district under the
existing system of six numbered places.'4 2 The district court con-
cluded, however, that Gingles

permits it to order an expansion of the city council to eight
members-a remedy that would guarantee a black majority voting

140. Id. at 50.
141. Brewer v. Ham, 876 F.2d 448, 456 (5th Cir. June 1989).
142. Overton v. City of Austin, 871 F.2d 529, 535-36 (5th Cir. May 1989).
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age population district and would permit adoption of a district in
which Mexican-Americans, although not a majority, could be
aggregated with blacks to achieve such a result. 43

In her Overton concurrence, Judge Jones strongly disagreed, and
insisted that the plaintiffs could not propose an increase in the
number of districts in order to create a district in which the minority
group could constitute a majority. 14 This suggestion, she opined,
"puts the cart before the horse, by authorizing a remedy for voter
dilution before a violation of Section 2 has been found.' 14 5

But that should not be the test. The accident, or design, of an

electoral system's particulars should not preclude a section 2 claim

by a protected minority group. Otherwise, a jurisdiction could keep
its governing body small to defeat a section 2 challenge from all but
the most numerous and compact minority group. Consider a hypo-
thetical municipality which is completely residentially segregated, with
its black residents occupying a readily-identifiable geographical area
delineated by natural boundaries. This municipality contains 10,000
persons of voting age, 1200 (twelve percent) of whom are black, and
8800 (eighty-eight percent) of whom are white. Suppose the existing
electoral system consists of four at-large positions. By completely
concentrating all of the municipality's black population, plaintiffs
could propose a district containing 2500 voting age persons, of whom,

at most, 1200 (forty-eight percent) could be black. If plaintiffs were
allowed to propose a five district plan, a district could be drawn
with a sixty percent black supermajority (2000 person district, with
1200 blacks). Under the test outlined in Judge Jones' Overton con-
currence, however, plaintiffs are prevented from proposing such a
plan. Their section 2 claim would fail because the black population
could not constitute a majority of any district proposed for a four
member governing body. Therefore, the Gingles threshold, as inter-
preted by Judge Jones, could not be cleared, and a violation of
section 2 could not be proven.

143. See id. at 536.
144. Id. at 542-43 (Jones, J., concurring).
145. Id. at 543. It can be argued that it is the Gingles gloss on the clear language of §

2-the three threshold requirements-that has put the cart before the horse, by its insistence
that plaintiffs challenging an at-large electoral system prove that they are entitled to a specific
remedy before there has been a finding of any type of § 2 violation. Allowing plaintiffs to
propose an increase in the number of districts would, in reality, replace the horse before the
cart.
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Furthermore, a jurisdiction with an electoral system serving a
discriminatory purpose (which could be attacked on constitutional
grounds) could cleanse its system of discriminatory taint and, at the
same time, prevent any future challenge under section 2. Suppose
the system outlined above had been adopted and maintained for a
racially discriminatory purpose by a southern municipality subject to
the preclearance requirement of the Voting Rights Act.' 46 The mu-
nicipality submits for preclearance the plan described in Table A:

TABLE A

Voting Age Black 00 White 0
District Population VAP Black VAP White

District 1 2500 0 0.0 2500 100.0
District 2 2500 0 0.0 2500 100.0
District 3 2500 0 0.0 2500 100.0
District 4 2500 1200 48.0 1300 52.0

TOTAL 10,000 1200 12.0 8800 88.0

. Under the retrogression standard mandated by the United States
Supreme Court in Beer v. United States,147 the Department of Justice
reviews submitted plans to determine whether, under the proposal,
minority groups would have less electoral strength than they possess
under the existing electoral scheme. The plan proposed in Table A
increases black electoral strength from only twelve percent in the at-
large elections, to forty-eight percent in District 4; therefore, the
proposed plan presumably would be precleared by the Justice De-
partment under the Beer standard.

Of course, the jurisdiction submitting the proposal would have
to take care that there was no appearance of a discriminatory purpose
behind the proposed change,'4 but this should not be an overly
difficult task. The extreme difficulty that plaintiffs encountered in
proving purposeful discrimination led Congress to remove that re-
quirement in the 1982 amendments to section 2 of the Voting Rights

146. Voting Rights Act, .§ 5, 42 U.S.C. § 1973c (1982). See infra notes 193-209 and
accompanying text (discussing the relationship between preclearance and § 2 litigation).

147. 425 U.S. 130 (1976).
148. The Justice Department also reviews preclearance submissions for discriminatory intent.

See 28 C.F.R. § 51.52(a) (1988).
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Act. 49 Even rather blatant, purposeful attempts to prevent minority
groups from constituting a majority in a district have been precleared
by the Justice Department.'5 0 Note, however, that the proposed'plan
described above is immune from a successful attack under section 2,
if Judge Jones' Overton standard is employed. No district could be
drawn under a four single-member district plan which would increase
black voting strength.

It must be pointed out that the above example is a best case
scenario (i.e., the entire minority population can be completely
contained within a single district). In an actual jurisdiction, absolute
residential segregation is less likely to occur. The fact that the
minority community is split into more than one segregated neigh-
borhood would provide an additional opportunity for the jurisdiction
to propose even more districts in which blacks could not constitute
a majority of the voting age population.

Judge Jones' test has not been accepted by any other panel of
the Fifth Circuit. One week after the Overton decision was issued,
another panel, on which she also sat, issued its decision in Westwego
Citizens for Better Government v. City of Westwego. '1' In Westwego,
the panel noted that the district court had made the Gingles threshold
finding that the black population of Westwego was sufficiently large
and geographically compact to constitute a majority in at least one
district. 5 2 The Fifth Circuit further noted, however, that the record
was "unclear" whether there would be a voting age majority of
blacks in any one of the districts proposed by the plaintiffs.' The
Westwego panel directed that on remand "the district court will have
to address the question of whether [failure to constitute a majority

149. See Senate Report, supra note 75, at 36, reprinted in 1982 U.S. CODE CONG. &
ADMIN. NEws at 214.

150. See Major v. Treen, 574 F. Supp. 325, 334 (E.D. La. 1983) (three judge court)
(districting plan developed in secret meeting from which black legislators were excluded
approved by Justice Department). See generally Guinier, Keeping the Faith: Black Voters in
the Post-Reagan Era, 24 HARv. C.R.-C.L. L. REV. 393, 408-11 (1989) (discussing the continuing
problems of -black voting); Karlan & McCrary, Without Fear and Without Research: Abigail
Thernstrom on the Voting Rights Act, 4 J. L. & POL. 751, 770-72 (1988) (reviewing A.
THERNSTROM, WHOSE VOTES CoUNT? (1987)).

151. 872 F.2d 1201 (5th Cir. May 1989); see infra notes 184-92 and accompanying text
(discussing Westwego).

152. Id. at 1205 n.4.
153. Id. This lack of clarity is not altogether surprising, as the Fifth Circuit began insisting

on the use of voting age population figures only after the 1986 trial in Westwego. See supra
notes 65-128 and accompanying text.
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without increasing the number of districts] would defeat plaintiffs'
threshold showing or simply affect the remedy to which plaintiffs
would be entitled if a violation of section 2 is found. 1

1
5 4 Judge

Jones' proposed test also appears to be contrary to prior law,'" and
inconsistent with the remedial nature of the Voting Rights Act in
general and amended section 2 in particular. 15 6

B. What is Racially Polarized Voting, and How is it Measured?

In Gingles, the Supreme Court observed that racially polarized
voting is "a key element of a vote dilution claim."'15 7 The term
"racially polarized voting" subsumes two separate inquiries: (1)
whether a minority group is "politically cohesive"; and (2) whether
a white majority votes "sufficiently as a bloc usually to defeat the
minority's preferred candidates."' 58 The usual method of demonstrat-
ing, or disproving, racially polarized voting involves statistical anal-
ysis of election returns. Much litigation has surrounded the issues of
the level of racially polarized voting that is legally significant in
section 2 cases, and the elections that should be analyzed.

1. The Level of Significance of Racially Polarized Voting

In Overton, the district court's finding that it could increase the
number of districts allowed the court to address what proved to be
the major flaw in the plaintiffs' case: lack of racially polarized

154. 872 F.2d at 1205 n.4 (emphasis added) (citing East Jefferson Coalition for Leadership
& Dev. v. Parish of Jefferson, 691 F. Supp. 991, 1005-08 (E.D. La. 1988), for the proposition
that the issue goes only to the remedy). The author serves as co-counsel for plaintiffs-appellees
in the East Jefferson case.

155. See South Carolina v. Katzenbach, 383 U.S. 301, 325-27 (1966); City of Carrollton
Branch of the NAACP v. Stallings, 829 F.2d 1547, 1563 (11th Cir. 1987), cert. denied, -
U.S. ., 108 S. Ct. 1111, 99 L. Ed. 2d 272 (1988); Jones v. City of Lubbock, 727 F.2d
364, 368-69 (5th Cir. 1984); McNeil v. City of Springfield, 658 F. Supp. 1015, 1022 (C.D.
I11.), appeal dismissed, 818 F.2d 565 (7th Cir. 1987); Dillard v. Crenshaw County, 649 F.
Supp. 289, 293 (M.D. Ala. 1986), aff'd in part and remanded in part, 831 F.2d 246 (11th
Cir. 1987), on remand, 679 F. Supp. 1546 (M.D. Ala. 1988). But see McNeil v. Springfield
Park Dist., 851 F.2d 937, 946 (7th Cir. 1988), cert. denied, -U.S. -, 109 S. Ct. 1769,
104 L. Ed. 2d 204 (1989).

156. See Senate Report, supra note 75, at 5, reprinted in 1982 U.S. CODE CONG. & ADhuN.
NEws at 182 ("Congress hoped by passage of the Voting Rights Act to create a set of
mechanisms for dealing with continuing voting discrimination, not step by step, but compre-
hensively and finally.").

157. 478 U.S. at 55 (collecting cases and commentary).
158. Id. at 56.
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voting." 9 The district court believed the plaintiffs' statistical evidence
to have been unsound in several respects, including a "failure to
achieve meaningful correlation coefficients and [the] use of inconsis-
tent measures of minority voter strength." ' 0 Instead, the district
court found that the city council had included a black representative
since 1971, and a Mexican-American representative since 1975;16' this
"sustained history of electoral success by black and Mexican-Amer-
ican candidates . . . refuted the contention of racially polarized
voting."' 162 The Fifth Circuit declined to reject these findings and
conclusions of the district court as clearly erroneous. 63

The Brewer court also faced the issue of political cohesion of
different minority groups. The Fifth Circuit stated that the "deter-
minative question" is whether the candidate of one minority group
receives a majority of the vote from the other minority groups "in
most instances."' The plaintiffs had offered no statistical evidence
to support their assertion of cohesion, but argued that the district
court should have given more weight to the testimonial evidence
offered at trial. 165 The Fifth Circuit noted that there had also been
testimony at trial that blacks and Hispanics were not cohesive,
including testimony that they were "in direct opposition in most
[school board] elections."'' For this reason, the Fifth Circuit could
not hold that the district court's finding was clearly erroneous. 67

The Brewer Court emphasized that if election data is utilized, a
minority-preferred candidate must receive a majority of each minority
group's vote. 6 Gingles, however, mandates no such requirement.
Instead, the Gingles majority stated that "[a] showing that a signif-
icant number of minority group members usually vote for the same
candidates is one way of proving the political cohesiveness necessary
to a vote dilution claim.' 1 69 Furthermore, Gingles noted that black

159. See 871 F.2d at 536-38.
160. See id. at 539.
161. See id. at 537.
162. See id. at 538 (footnote omitted).
163. Id. at 540.
164. 876 F.2d at 453.
165. Id.
166. Id. at 453-54.
167. Id. at 454.
168. Id. at 453.
169. 478 U.S. at 56 (emphasis added).
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support at the seventy percent level indicated "overwhelming" (as
compared to "significant") support.170

2. The Elections to be Analyzed

Another issue left unanswered by Gingles is the nature of the
elections which may be considered by a district court in assessing a
claim of racial vote dilution. The Gingles court was fragmented on
this point, with four Justices stating that the race of the candidate
was immaterial, 171 but with five Justices arguing that this issue was
not necessary to the disposition of the case.'72 In Concerned Citizens
for a Better Gretna v. City of Gretna, the Fifth Circuit7 3 interpreted
Gingles "to hold that the race of the candidate is in general of less
significance than the race of the voter-but only within the context
of an election that offers voters the choice of supporting a viable
minority candidate. "1 74 Recently, the Supreme Court declined to grant
the writ of certiorari sought by the City of Gretna.' 75 In its Petition
for Certiorari, the City vigorously argued that the finding concerning
the race of the candidate departed from the Gingles decision. 176 In
his brief as amicus curiae, the Solicitor General urged the Supreme
Court not to grant review, as the City's argument was "based
principally on factual allegations that were never brought to the
attention of the district court and were not accepted by the court of
appeals.' ' 77 In any event, the Solicitor General viewed the Fifth
Circuit's decision as correct. 178

170. 478 U.S. at 59.
171. See 478 U.S. at 68 (Brennan, J., joined by Marshall, Blackmun, and Stevens, JJ.).
172. See 478 U.S. at 82-83 (White, J., concurring); 478 U.S. at 101 (O'Connor, J., joined

by Burger, C.J., and Powell and Rehnquist, JJ., concurring in the judgment).
173. The Gretna panel consisted of Judges Goldberg, Johnson, and Williams. Judge

Williams authored the unanimous opinion affirming the district court's judgment.
174. 834 F.2d 496, 503 (5th Cir. 1987). Gretna is discussed more fully in Davis, Voting

Rights, Fifth Circuit Survey, 20 TEx. TECH L. REv. 629, 657-59 (1989).
175. City of Gretna v. Citizens for a Better Gretna, _____U.S. -, 109 S. Ct. 3213, 106

L. Ed. 2d 564 (1989). The author served as co-counsel for Plaintiffs-Respondents in the
Supreme Court stage of the litigation.

176. Petition for Writ of Certiorari, at 8, 12-19, City of Gretna v. Citizens for a Better
Gretna, -. U.S. -, 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989) [hereinafter Petition for
Cert., City of Gretna]. A copy of the Petition is on file in the offices of the Texas Tech Law
Review.

177. Brief for the United States as Amicus Curiae at 8-9, City of Gretna v. Citizens for a
Better Gretna, -U.S. __ , 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989) (No. 88-597)
[hereinafter Amicus Brief, City of Gretna]. A copy of the Brief is on file in the offices of the
Texas Tech Law Review.

178. Amicus Brief, City of Gretna, supra note 177, at 11, 13.
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In Campos v. City of Baytown, 179 the petitioningcity raised the
same issue, and the same conclusion was reached. In his amicus
brief, the Solicitor General stated:

Experience has shown that in communities that are racially polar-
ized the minority group's candidate of choice will often be a
minority group member .... In such communities, minority sup-
port for one white candidate is likely to reflect the absence of a
minority candidate .... For these reasons, when, as here, there
is a clear pattern of polarized voting in elections between minority
and white candidates, evidence from elections involving only white
candidates can be correctly concluded to be uninformative. 180

Therefore, the law of the Fifth Circuit, unmodified by the
Supreme Court and approved by the Solicitor General, requires
analysis of elections involving both white and black candidates to
determine the existence of racially polarized voting.

In Gretna, the Fifth Circuit also approved the use of electoral
data from campaigns for positions other than those directly chal-
lenged by the suit, noting that while "exogenous elections alone could
not prove racially polarized voting in Gretna aldermanic elections,
the district court properly considered them as additional evidence of
bloc voting-particularly in light of the sparsity of available data."''
In its Petition for Certiorari, the City contended that this holding
amounted to "attainder by consanguinity, whereby jurisdictions are
placed in jeopardy by political behavior outside their spheres of
responsibility."'18 2 The Solicitor General found "no merit in [this]
contention .... Indeed, such elections have typically been considered
in the analysis of racial bloc voting in Section 2 cases."' 83

179. 840 F.2d 1240 (5th Cir. 1988), cert. denied, -. U.S. -, 109 S. Ct. 3213, 106 L.
Ed. 2d 564 (1989); see supra notes 39-61 and accompanying text (discussing Campos).

180. Amicus Brief, Campos, supra note 55, at 11-12 (citations omitted) (emphasis added).
181. 834 F.2d at 502. The data analyzed in Gretna included Gretna precinct returns in the

1984 Democratic presidential primary and the 1979 election for Louisiana's Secretary of State.
Id.

The Solicitor General noted that "[c]ontrary to the suggestion that 'exogenous' implies,
voters in Gretna participated in those elections, and the only figures that were studied concerned
how Gretna residents voted. No votes cast outside Gretna were analyzed." Amicus Brief, City
of Gretna, supra note 177, at 13 n.11. In Westwego, the Fifth Circuit later clarified its
meaning: "There appears to be some confusion regarding the proper definition of 'indigenous'
versus 'exogenous' elections. We use the terms here to contrast elections which involve only
the geographic unit at issue and those that overlap the boundaries of the relevant unit." 872
F.2d at 1209 n.10. See supra notes 15-36, 151-56 and accompanying text (discussing Westwego).

182. Petition for Cert., City of Gretna, supra note 176, at 2.
183. Amicus Brief, City of Gretna, supra note 177, at 13-14 (citing Solomon v. Liberty
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The rationale of Gretna was reaffirmed in Westwego Citizens
for Better Government v. City of Westwego.'8 4 The Westwego ap-
pellants contended that because no black person had ever campaigned
for the position of Westwego Alderman, the district court should
have considered evidence of racial bloc voting derived from other
elections in which the residents of Westwego voted. 185 The Fifth
Circuit agreed, and reiterated its Gretna holding that Gingles requires
'flexibility in the face of sparse data."'1 8 6 To hold otherwise would

mean that "the inability of . . .blacks to participate as aldermanic
candidates would also function to deprive them of relief under §
2."187

The Fifth Circuit found the City of Westwego's reliance on City
of Carrollton Branch of the NAACP v. Stallings8 8 to be misplaced.
Rather than barring the use of data from elections to bodies larger
than that of the challenged jurisdiction, the Fifth Circuit explained,
Carrollton held that the plaintiffs' evidence was not necessarily
insufficient because it excluded data on those other elections.' 89 In
Westwego, by contrast, there were no aldermanic elections which
would have been probative of the issue of white bloc voting (i.e.,
whether whites voted against black candidates) because no black
candidate had campaigned under the at-large system. 19 The Fifth

County, 865 F.2d 1566, 1575-76 n.15 (lth Cir. 1988), vacated, 873 F.2d 248 (1989); City of
Carrollton Branch of NAACP v. Stallings, 829 F.2d 1547, 1556 (lth Cir. 1987), cert. denied,

U.S. __, 108 S. Ct. 1111, 99 L. Ed. 2d 272 (1988); Smith v. Clinton, 687 F. Supp.
1310, 1315 (E.D. Ark.) (three judge court), aff'd, -U.S. -, 109 S. Ct. 548, 102 L. Ed.
2d 576 (1988)). See Campos v. City of Baytown, 840 F.2d 1240, 1245 (5th Cir. 1988), cert.
denied, -. U.S. , 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989); Buckanaga v. Sisseton
Indep. School Dist., 804 F.2d 469, 471, 476 (8th Cir. 1986); Windy Boy v. County of Big
Horn, 647 F. Supp. 1002, 1011, 1013 (D. Mont. 1986); Major v. Treen, 574 F. Supp. 325,
337-39 (E.D. La. 1983) (three judge court); Bolden v. City of Mobile, 542 F. Supp. 1050,
1076-77 (S.D. Ala. 1982) (on remand).

184. 872 F.2d 1201 (5th Cir. May 1989).
185. Id. at 1207. The plaintiffs had presented evidence from the voting patterns in the

1984 Democratic presidential primary elections, elections for statewide offices, and elections
for parishwide offices. Id. at 1209.

186. Id. at 1209 (quoting Gretna, 834 F.2d at 502). The Westwego court reasoned that
Gretna "properly focuses the inquiry on the probative value" of the evidence. 872 F.2d at
1209. In other words, "exogenous" election results may be rejected if the district court finds
that they are not an accurate indicator of local voting behavior, but they may not be disregarded
altogether. Id. at 1209-10.

187. Id. at 1208 (quoting Gretna, 834 F.2d at 502-03).
188. 829 F.2d 1547 (lth Cir. 1987).
189. 872 F.2d at 1208 n.8.
190. Id.
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Circuit held that the "plaintiffs may not be denied relief simply
because the absence of black candidates has created a sparsity of
data on racially polarized voting in purely indigenous elections,"' 9'
and opined that if the district court had believed otherwise, its view
was incorrect. 92

Hence, the law of the Fifth Circuit remains that if elections with
both white and black candidates are not available or if they are
insufficient in number, a district court must look to other data, such
as elections to positions in larger jurisdictions of which the challenged
electoral system is a part, to determine the existence of racially
polarized voting.

IV. SECTION 5 OF THE VOTING RIGHTS ACT

Section 5 of the Voting Rights Act of 1965, as amended, 193

requires state and local governments which have historically used
voting "tests" or language requirements and which have had de-
pressed levels of minority voter registration or turnout' 94 to obtain
approval before implementing any change in a "standard, practice,
or procedure with respect to voting."' 95 Though most covered juris-

191. Id. at 1209.
192. Id. at 1208.
193. Voting Rights Act of 1965, § 5, 42 U.S.C. § 1973c (1982). See generblly Hancock &

Tredway, The Bailout Standard of the Voting Rights Act: An Incentive to End Discrimination,
17 URB. LAW. 379 (1985) (discussing the development of the bailout provisions and their
applications).

194. See Voting Rights Act of 1965, § 4, 42 U.S.C. § 1973b(b) (1982).
195. 42 U.S.C. § 1973c (1982). See generally Butler, Reapportionment, the Courts, and

the Voting Rights Act: A Resegregation of the Political Process?, 56 U. CoLo. L. REv. 1
(1984) (discussing the evolution of existing prohibitions against racial discrimination in state
and local election plans and accompanying procedural difficulties); Motomura, Preclearance
Under Section Five of the Voting Rights Act, 61 N.C.L. REv. 189 (1983) (articulating the
analysis used in § 5 preclearance determinations).

Originally it was quite difficult for a local government subject to the preclearance require-
ments of § 5 to "bail out," i.e., to remove itself from the coverage of the Act. Under the
original Voting Rights Act of 1965, a substate covered jurisdiction in a covered state could
bail out only if the state itself, and, therefore, all jurisdictions within the state, bailed out.
See Voting Rights Act of 1965, Pub. L. No. 89-110, § 4(a), 79 Stat. 437, 438 (1965). Under
the 1982 amendments, though, a covered "political subdivision" can bail out on its own, if
it demonstrates that any lower level jurisdictions within it, e.g., a municipality within a county,
can also bail out. See 42 U.S.C. §§ 1973b(a)(1)(E), 19731(c)(2) (1982). See generally Hancock
& Tredway, supra note 193; McDonald, The 1982 Extension of Section 5 of the Voting Rights
Act of 1965: The Continued Need for Preclearance, 51 TENN. L. REV. 1 (1983) (discussing
the evolution of § 5 against the background of the Civil Rights Act).
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dictions are in the South, some states and counties in other parts of
the country (for example, three boroughs of New York City) also
are subject to the approval requirement. 1'

This prior approval, known as "preclearance," must be obtained
from the United States Attorney General (an administrative process)
or from the United States District Court for the District of Colum-
bia.197 The preclearance system was established in recognition of the
inherent inability of the Justice Department to investigate, on its
own initiative, all electoral changes adopted by each covered juris-
diction.198 Even if the Attorney General grants preclearance, however,
the proposed electoral change still may be attacked on section 2
grounds.'9

The intersection of section 2 litigation and section 5 preclearance
requirements arose in White v. City of Belzoni.200 The City of Belzoni,
Mississippi petitioned the Court of Appeals to declare invalid a
district court order adopting, as an interim system, single-member
districts for the city's aldermanic election. 20 After the plaintiffs had
filed their suit under section 2, the district court enjoined further
elections under the existing at-large electoral scheme.2°2 After pro-
tracted settlement negotiations proved fruitless, 203 the district court
ordered that the 1987 elections proceed under the plan submitted by
the plaintiffs. 2° The city claimed on appeal that, unless the interim

4

196. See 28 C.F.R. § 51.4, Appendix (1988). For a general discussion of the New York
City charter revision process and its voting rights implications, see Gelfand & Allbritton, The
New York City Board of Estimate and Racial Voting Rights Law: Prospects and Pitfalls, 37
PROC. AcAD. POL. Sci. 69 (1989).

197. 42 U.S.C. § 1973c (1982).
198. See Perkins v. Matthews, 400 U.S. 379, 391 n.10 (1970).
199. Section 5 states, "Neither an affirmative indication by the Attorney General that no

objection will be made, nor the Attorney General's failure to object .... shall bar a subsequent
action to enjoin enforcement [of the electoral system]." 42 U.S.C. § 1973c (1982). See also
Major v. Treen, 574 F. Supp. 325, 355 (E.D. La. 1983) (holding that precleared electoral plan
violated § 2).

200. 854 F.2d 75 (5th Cir. Aug. 1988).
201. See id.
202. See id.
203. The negotiations lasted more than a year. The court then ordered the city to submit

its redistricting plan for preclearance under § 5. Id. The city took over a year to complete its
submission. After the Justice Department objected to the district boundaries, the city desired
to again delay the proceedings until a special census could be conducted before again seeking
Justice Department approval. At this point, the district court ordered the interim election. See
id. at 75-76.

204. Id. at 76.
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electoral system was invalidated after the fact, it would be used as
the Beer retrogression benchmark.2"5 The Fifth Circuit disagreed, 206

noting that retrogression "is measured against the plan or system in
effect at the time of a new submission." 2 The interim plan, by
definition, was no longer in effect and, therefore, could not serve as
the preclearance benchmark. 20s Because the city had not sought to
have the elections conducted under the interim system declared invalid
or to have the winners of the election unseated, the appeal was
dismissed as moot. 209

V. THE ONE-PERSON, ONE-VOTE STANDARD

A. Board of Estimate v. Morris

In Board of Estimate v. Morris,210 the Supreme Court considered
a challenge to the New York City Board of Estimate and held that
the Board violated the "one-person, one-vote" requirement of the
equal protection clause of the fourteenth amendment. The "one-
person, one-vote" standard requires that election districts have, as
nearly as practicable, equal populations. 21' Variation from the ideal
of population equality is calculated by the methodology employed in

205. Id. (citing Beer v. United States, 425 U.S. 130, 141 (1976)).
206. The Belzoni panel consisted of Judges Thornberry, Williams, and Smith. Judge

Williams authored the unanimous opinion.
207. 854 F.2d at 76.
208. Id. The Fifth Circuit distinguished Mississippi v. United States, 490 F. Supp. 569

(D.D.C. 1979) (three judge court), aff'd, 444 U.S. 1050 (1980), on the grounds that the
electoral system settled on by the parties in that case was not limited to only interim effect.
854 F.2d at 76.

209. Id.
210. - U.S. -, 109 S. Ct. 1433, 103 L. Ed. 2d 717 (1989).
For a discussion of the Morris litigation and its legal and political ramifications, see Gelfand

& Allbritton, supra note 4.
211. The standard was first applied to state legislative districts by Reynolds v. Sims, 377

U.S. 533, 560-61 (1964). Later, the standard was extended to include general purpose local
governments, see Avery v. Midland County, 390 U.S. 474, 479-81 (1968), and school districts,
see Hadley v. Junior College Dist., 397 U.S. 50, 54 (1970); Kramer v. Union Free School
Dist., 395 U.S. 621, 625-29 (1969).

The Supreme Court has established exceptions to the "one-person, one-vote" standard for
certain special purpose districts. See Ball v. James, 451 U.S. 355, 362-71 (1981) (water and
electricity supply district); Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., 410
U.S. 719, 726-30 (1973) (water storage district).

See generally M.D. GELFAND, FEDERAL CONSTITUTIONAL LAW AND AMERICAN LOCAL Gov-
ERNMENT 11-35 (1984) (discussing malapportioned election districts and franchise restrictions).
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Abate v. Mundt.212 The Abate method sums the absolute percentages
by which the most populous district and the least populous district
vary from the "ideal" district size.213 The ideal district size is the
total population of the jurisdiction divided by the number of positions
on the elected body. The largest deviation from population equality
accepted by the Supreme Court had been 16.4070.214

The Board of Estimate was composed of eight officials elected
to various posts in New York City: the Mayor, Comptroller, City
Council President, and the Presidents of the five Boroughs of the
City. 215 These officials did not campaign for the Board of Estimate;
rather, their membership on the Board was mandated by the city
charter as a result of their election to the other offices. On most
matters, the city-wide officials (Mayor, Comptroller, and City Coun-
cil President) each had two votes on the Board, thereby commanding
a majority. 216 The Board of Estimate had substantial powers over
financial and land use decisions in the City. 21 7

The Board of Estimate, in essence, consisted of three at-large
positions (the city-wide officials), and five single-member districts
(the borough presidents). The populations of the single-member dis-
tricts, however, ranged from 352,121 in the Borough of Staten Island,
to 2,230,936 in the Borough of Brooklyn. 218 The plaintiffs claimed
that the assignment of one vote on the Board to each borough
president, by disregarding the wide variation among the populations
represented, violated the one-person, one-vote principle. 21 9 The district
court ultimately agreed, 220 and utilizing an unmodified Abate meth-

212. 403 U.S. 182 (1971).
213. Id. at 185.
214. See Mahan v. Howell, 410 U.S. 315, 323-25 (1973). In Brown v. Thomson, 462 U.S.

835 (1983), the Court approved a larger absolute deviation, but the case involved a challenge
to a single district, rather than a statewide action. Id. at 842-48. Under this unusual posture,
the approved deviation was only minimally worse than the next smallest deviation. The Brown
dissenters noted that the case was limited to its peculiar facts. Id. at 850.

215. See -. U.S. at __, 109 S. Ct. at 1435, 103 L. Ed. 2d at 725. New York City
consists of five boroughs, each of which is also a county. Brooklyn is Kings County, Queens
is Queens County, Staten Island is Richmond County, the Bronx is Bronx County, and
Manhattan is New York County. See id. at -, 109 S. Ct. at 1438, 103 L. Ed. 2d at 728.

216. See id. at__, 109 S. Ct. at 1438, 103 L. Ed. 2d at 728.
217. See id. at , 109 S. Ct. at 1438, 103 L. Ed. 2d at 728.
218. See id. at __, 109 S. Ct. at 1441 n.7, 103 L. Ed. 2d at 731 n.7.
219. Morris v. Board of Estimate, 551 F. Supp. 652, 653 (E.D.N.Y. 1982).
220. Id. at 657. Initially, the district court had rejected the plaintiffs' claims by relying

upon Bergerman v. Lindsay, 25 N.Y.2d 405, 409, 255 N.E.2d 142, 144, 306 N.Y.S.2d 898,
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odology which excluded the city-wide positions from the calculation,
arrived at a deviation from population equality of 132.9% .22, The
Second Circuit affirmed the district court's exclusion of the at-large
positions from the deviation calculation, reasoning that, even when
aggregated, the borough presidents represented constituencies differ-
ent from those represented by the citywide members. 222

A majority of the Supreme Court, however, did not agree that
the city-wide members should be excluded from the calculation of
deviation. 22a The Court reasoned that "the voters in each borough
vote for the at-large members as well as their borough presidents,
and they are also represented by those members. "224 Statements of
the parties in pleadings and at oral argument had indicated that
under an alternative method of calculation, which included the city-
wide members by "apportioning" them among the boroughs, the
deviation was some seventy-eight percent. 225 Even this lower deviation
was unacceptable to the Court: "no case of ours has indicated that
a deviation of some 780 could ever be justified. ' 226 The City had
offered several justifications for the Board's continuing existence,
including its history, effectiveness, and regional character.? 7 The
Court was unimpressed, and noted that "we are not persuaded by
arguments that explain the debasement of citizens' constitutional
right to equal franchise based on exigencies of history or conven-
ience. "221

901 (1969) (holding that Board of Estimate was insufficiently legislative in nature to come
within strictures of one-person, one-vote), cert. denied, 398 U.S. 955 (1970). See Morris v.
Board of Estimate, 551 F. Supp. 652, 656 (E.D.N.Y. 1982). The Court of Appeals for the
Second Circuit reversed this holding and remanded to the district court. Morris v. Board of
Estimate, 707 F.2d 686 (2d Cir. 1983). On remand, the district court bifurcated the proceedings,
first deciding the appropriate methodology for measuring the deviation from population
equality, see 592 F. Supp. 1462, 1464 (E.D.N.Y. 1984), and then examining, and rejecting,
the rationales proposed by the defendants to justify that deviation, see 647 F. Supp. 1463,
1479 (E.D.N.Y. 1986). The Second Circuit affirmed. See 831 F.2d 384 (2d Cir. 1987).

221. 592 F. Supp. at 1475.
222. 831 F.2d at 391-92.
223. Board of Estimate v. Morris, ... U.S. 109 S. Ct. 1433, 1441, 103 L.

Ed. 2d 717, 731 (1989).
224. Id. at , 109 S. Ct. at 1441, 103 L. Ed. 2d at 732.
225. Id. at __, 109 S. Ct. at 1442, 103 L. Ed. 2d at 732; see Gelfand & Allbritton,

supra note 4, at 106-07.
226. - U.S. at -, 109 S. Ct. at 1442, 103 L. Ed. 2d at 732.
227. Id. at , 109 S. Ct. at 1442, 103 L. Ed. 2d at 733.
228. Id. at , 109 S. Ct. at 1442 n.10, 103 L. Ed. 2d at 733 n.10; see supra note 32

and accompanying text.
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The inclusion of at-large positions in the calculation of deviation
from population equality presents an unusual problem. Their inclu-
sion will reduce the deviation in those electoral systems with a mixture
of at-large and single-member positions. 229 Jurisdictions may be
tempted to include more at-large positions in their electoral systems
to gain the advantage offered by their dampening effect on the
deviation. 20 Any increase in the number of at-large positions, though,
may increase an electoral system's vulnerability to attack under
section 2 of the Voting Rights Act. In racial vote dilution litigation,
at-large positions, while not per se illegal, 231 are generally disfavored
by the courts. 23 2 This is so because "[a] distinct minority, whether it
be a racial, ethnic, economic, or political group, may be unable to
elect any representatives in an at-large election, yet may be able to
elect several representatives if the political subdivision is divided into
single-member districts. ' 233 During the upcoming reapportionment in
the wake of the 1990 census, therefore, jurisdictions should resist the
temptation to include additional at-large members as a "quick fix"
for a large deviation from population equality among districts.

B. Judicial Elections

During this survey period, the Supreme Court also declined to
grant the writ of certiorari sought by the State of Louisiana after

229. See Gelfand & Allbritton, supra note 4, at 116-18.
230. Cf. Karlan, supra note 133, at 185 (noting that the application of the one-person,

one-vote standard served as an "smokescreen" for southern jurisdictions to shift from single-
member districts to at-large positions, which, while offering a deviation from population
equality of zero, also can prevent minority groups from electing representatives of their choice).

231. See Gingles, 478 U.S. at 48; Rogers v. Lodge, 458 U.S. 613, 617 (1982); White v.
Regester, 412 U.S. 755, 765 (1973); Whitcomb v. Chavis, 403 U.S. 124, 142 (1971).

232. See, e.g., Collins v. City of Norfolk, 883 F.2d 1232 (4th Cir. 1989) (reversing district
court which had upheld at-large system); Citizens For a Better Gretna v. City of Gretna, 834
F.2d 496 (5th Cir. 1987) (striking down system composed entirely of at-large seats), cert.
denied, _U. S. __, 109 S. Ct. 3213, 106 L. Ed. 2d 564 (1989); Dillard v. Crenshaw
County, 831 F.2d 246 (11th Cir. 1987) (same); McNeil v. City of Springfield, 658 F. Supp.
1015 (C.D. Ill. 1987) (same), appeal dismissed, 818 F.2d 565 (7th Cir. 1987); Sierra v. El Paso
Indep. School Dist., 591 F. Supp. 802 (W.D. Tex. 1984) (invalidating system of seven at-large
trustees). But see, e.g., City of Port Arthur v. United States, 459 U.S. 159 (1982) (upholding,
subject to district court's imposition of plurality requirement, system of four single-member
districts, two floterial districts, and three at-large seats (including Mayor)).

233. Rogers v. Lodge, 458 U.S. 613, 616 (1982). See Burns v. Richardson, 384 U.S. 73,
88 (1966); Fortson v. Dorsey, 379 U.S. 433, 439 (1965).
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the Fifth Circuit's decision in Chisom v. Edwards.314 In Chisom, the
Fifth Circuit had held that judicial elections. are subject to section 2
of the Voting Rights Act.235 In other actions following that initial
determination, the Fifth Circuit vacated the preliminary injunction
issued by the district court to prevent the election to the challenged
Louisiana Supreme Court district from proceeding. 23 6 The court of
appeals 237 reasoned that, while federal courts certainly have the raw
power to enjoin statewide elections, the Supreme Court has urged
"the use of a velvet glove over the mailed fist. ' 238 The Fifth Circuit
panel believed that enjoining the election would be "fraught with
difficulties" under the Louisiana Constitution, and that the legislature
of the. state should be "afforded an opportunity to repair [any]
defects the court discloses" '239

Given the relative ease with which plaintiffs can prove a violation
of section 2 after its amendment in 1982, it is likely that some
challenge to judicial elections, either Chisom or another action,24°

will soon succeed. The crafting of an appropriate remedy in such a
case could present interesting issues. 24' While judicial elections are
subject to section 2 of the Voting Rights Act, they are not subject
to the strictures of one-person, one-vote. 42 Because there is no
requirement that judicial districts be equal in population, racial vote
dilution remedies could take on some unusual forms. For example,

234. 839 F.2d 1056 (5th Cir.), cert. denied, -U.S. _ , 109 S. Ct. 390, 102 L. Ed.
2d 379 (1988).

235. Chisom is discussed more fully in Davis, Voting Rights, Fifth Circuit Survey, 20 TEX.
TECH L. REv. 629, 661-64 (1989).

236. The order was issued on August 3, 1988. The Fifth Circuit later assigned reasons for
its decision. See Chisom v. Roemer, 853- F.2d 1186, 1187 (1988).

237. The panel consisted of Judges Johnson, Garwood, and Jolly. Judge Johnson dissented
from the per curiam opinion.

238. 853 F.2d at 1189.
239. Id. at 1190-92.
240. For an outline of some of the challenges to judicial elections, see Is Mississippi

Turning?, NAT'L L.J., Feb. 20, 1989, at 1, col.l; Court Allows Suits Against At-Large Judicial
Elections, TEX. LAW., Nov. 21, 1988, at 1, col.3. See also Note, Casting a Meaningful Ballot:
Applying One-Person, One-Vote to Judicial Elections Involving Racial Discrimination, 98 YALE
L. J. 1193 (1989) (proposing that courts extend the application of the one-person, one-vote
standard to challenged judicial elections).

241. For a fuller discussion of these issues, see Gelfand & Allbritton, supra note 4, at 118-
23.

242. See, e.g., Wells v. Edwards, 347 F. Supp. 453, 454 (M.D. La. 1972), aff'd mem.,
409 U.S. 1095 (1973); Voter Information Project v. City of Baton Rouge, 612 F.2d 208, 211
(5th Cir. 1980).
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could any sized group of politically cohesive minorities outvoted by
a bloc-voting majority be accorded a district, regardless of its size?
Under Wells v. Edwards there is no prohibition against a district
with a population that deviates widely from another district. 243 There-
fore, an extremely small district would not have one-person, one-
vote implications. Furthermore, there would appear to be no prohi-
bition against increasing the number of districts to accommodate a
minority group whose votes have been diluted.

Could a non-Gingles vote dilution "packing" 2 claim be made
by a minority group in a more populous majority black district vis-
a-vis a neighboring white majority district which is much less pop-
ulous? Or, alternatively, could a "fracturing"' 5 claim be made when
a jurisdiction has divided a large minority concentration among
several districts, none of which contain a majority? Gingles expressly
reserved the question of the nature of the proof required in such
"packing" and "fracturing" challenges.246 In the absence of guidance
from the Supreme Court on these questions, the parties to a section
2 challenge to judicial elections and the court hearing the matter
could investigate the use of alternative voting systems not so heavily
reliant on the delineation of equally populous, geographically bound
districting schemes . 7

243. See 347 F. Supp. at 454.
244. "Packing" occurs when members of minority groups are overconcentrated within a

district, thereby reducing the influence they might bring to bear in other districts. See, e.g.,
Ketchum v. Byrne, 740 F.2d 1398 (7th Cir. 1984) (holding that Chicago's redistricting plan
for aldermanic seats violated § 2 by "packing" more black voters, in certain districts, than
needed to obtain a substantial majority), cert. denied, 471 U.S. 1135 (1985); Rybicki v. State
Bd. of Elections, 574 F. Supp. 1147 (N.D. Ill. 1983) (three judge court) (finding improper
"packing" of majority black districts). See also Parker, Racial Gerrymandering and Legislative
Reapportionment, in MiNoRITY VoT DIUTIoN 85, 96-99 (C. Davidson ed. 1984).

245. "Fracturing" occurs when large minority populations are divided and submerged in
white majority districts. See, e.g., Jordan v. Winter, 604 F. Supp. 807 (N.D. Miss.) (holding
that State of Mississippi's congressional redistricting plan violated § 2 by splitting up black
population in Delta region), aff'd mem. sub nom. Mississippi Republican Executive Comm.
v. Brooks, 469 U.S. 1002 (1984); Ketchum v. Byrne, 740 F.2d 1398 (7th Cir. 1984) (plan
violated § 2 by "fracturing" black and Hispanic populations among several districts), cert.
denied, 471 U.S. 1135 (1985). See generally Parker, supra note 244, at 89-92 (discussing
fracturing).

246. See 478 U.S. at 46 n.12.
247. See, e.g., Engstrom, Taebel & Cole, Cumulative Voting as a Remedy for Minority

Vote Dilution: The Case of Alamogordo, New Mexico, 5 J.L. & PoL. 469 (1989); Karlan,
supra note 134; Still, Alternatives to Single-Member Districts, in Mnouryr Vom DiLUTiON
249 (C. Davidson ed. 1984).
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VI. CONCLUSION

During the survey period, the Fifth Circuit has addressed a
number of the racial vote dilution issues left unanswered by the
Supreme Court in Gingles. The Fifth Circuit has attempted to clarify
some of those issues, but in that process the court has retreated from
the circuit's traditional position as the vanguard court in voting rights
jurisprudence. Plaintiffs in voting rights litigation should be aware
of the court's increasingly stringent proof requirements, as the Fifth
Circuit has shown little patience for plaintiffs who failed to anticipate
the court's refinements.




