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I. INTRODUCTION

During the survey period, the Fifth Circuit rendered decisions
on seven major cases involving federal environmental laws.' "Envi-
ronmental law" generally involves several federal statutes, including
those dealing with air pollution, 2 water pollution,3 hazardous wastes
and hazardous substances, 4 the toxicity of commercial substances,'
pesticides,6 endangered species7 and actions that impact the environ-

1. Chemical Mfrs. Ass'n v. EPA, 899 F.2d 344 (5th Cir. Apr. 1990); Joslyn Mfg. Co.
v. T.L. James & Co., 893 F.2d 80 (5th Cir. Jan. 1990), cert. denied, U.S. 111 S.
Ct. 1017, 112 L. Ed. 2d 1098 (1991); Amoco Oil Co. v. Borden, Inc., 889 F.2d 664 (5th Cir.
Dec. 1989); Purchasing Group, Inc. v. Reilly, 889 F.2d 1380 (5th Cir. Nov. 1989); Chemical
Mfrs. Ass'n v. EPA, 885 F.2d 1276 (5th Cir. Oct. 1989), cert. denied, - U.S. -, 110
S. Ct. 1936, 109 L. Ed. 2d 299 (1991); Chemical Mfrs. Ass'n v. EPA, 885 F.2d 253 (5th Cir.
Oct. 1989), cert. denied, - U.S. -, 110 S. Ct. 1936, 109 L. Ed. 2d 299 (1990); Ciba-
Geigy Corp. v. EPA, 874 F.2d 277 (5th Cir. June 1989).

2. 42 U.S.C. §§ 7401-7642 (1988).
3. 33 U.S.C. §§ 1251-1387 (1988).
4. 42 U.S.C. §§ 6901-6992K (1988); id. §§ 9601-9675.
5. 15 U.S.C. §§ 2601-2629 (1988).
6. 7 U.S.C. §§ 136-136y (1988).
7. 16 U.S.C. §§ 1531-1544 (1988).
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ment by federal agencies and nongovernmental entities receiving
federal funds.8 The decisions of the Fifth Circuit during the survey
period addressed several specific congressional acts including the
Comprehensive Environmental Response, Compensation and Liability
Act ("CERCLA"), 9 the Federal Water Pollution Control Act, 0 com-
monly referred to as the "Clean Water Act" ("CWA"), the Federal
Insecticide, Fungicide, and Rodenticide Act ("FIFRA")" and the
Toxic Substances Control Act ("TSCA").' 2

II. THE COmPREHENSIVE ENVIRONMENTAL RESPONSE,

COMPENSATION AND LIABILITY ACT

A. Corporate Parent Liability for the CERCLA Liability of Their
Subsidiaries

In Joslyn Manufacturing Co. v. T.L. James & Co.,"3 the Fifth
Circuit ruled that parent corporations are only liable for the CERCLA
liabilities of their subsidiary where the parent would be liable under
traditional corporate law principles. 14 The holding was justified be-
cause Congress did not include parent corporations within the group
of parties potentially directly liable under CERCLA.11 The court
rejected the holdings of several other federal courts, including the
Second Circuit, that held parent corporations liable for any CERCLA
liability incurred by their subsidiaries .16

The case involved a private cost recovery action under section
113(b) by Joslyn Manufacturing Company ("Joslyn") in part against
T. J. James & Company ("James Company"), a parent company of
Lincoln Creosoting Company ("Lincoln") which had formerly owned
the creosoting plant that became the facility where CERCLA liability
allegedly arose.' 7 Lincoln was founded in 1935 and apparently op-

8. 42 U.S.C. §§ 4321-4370a (1988).
9. Id. §§ 9601-9675.

10. 33 U.S.C. §§ 1251-1387 (1988).
11. 7 U.S.C. §§ 136-136y (1988).
12. 15 U.S.C. §§ 2601-2629 (1988).
13. 893 F.2d 80 (5th Cir. Jan. 1990), cert. denied, U.S. I. 111 S. Ct. 1017, 112

L. Ed. 2d 1098 (1991).
14. See id. at 82-84.
15. See id. at 83-84.
16. See id. at 82-83.
17. Id. at 81-82.
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erated the creosoting plant until 1950 when Lincoln and the plant
were sold to James Company.'" In 1969, the plant was sold to
Koppers Company, Inc., which in turn was transferred between five
separate owners, the last of which subdivided the property into tracts
and sold them to various parties.' 9 The plant, while operated by
Lincoln, if not other parties as well, 20 allowed creosoting chemicals
to be deposited on the plant site.2'

The issue before the Fifth Circuit was whether James Company
could be held liable under section 107(a)(2) of CERCLA2 as an
"owner or operator" at the time of disposal. 23 The district court had
rejected this argument by Joslyn and granted summary judgment for
James Company. 24

The Fifth Circuit affirmed the decision of the lower court,
stating, "Significantly, CERCLA does not define 'owners' or 'op-
erators' as including the parent company of offending wholly-owned
subsidiaries. Nor does the legislative history indicate that Congress
intended to alter so substantially a basic tenet of corporation law.""
The Fifth Circuit relied on several Supreme Court decisions in which
the Court admonished lower courts to look to the plain language of
a statute and not fashion a judicially-created concept when Congress
was silent on the issue. 26 The Fifth Circuit cited with approval a
recent Seventh Circuit opinion in which that court declined to expand

18. Id.
19. Id. at 82.
20. The court did not comment on the operation of the plant by other parties. Id. at 81.
21. Id.
22. 42 U.S.C. § 9607(a)(2) (1988).
23. 893 F.2d at 82.
24. Id.
25. Id.
26. See id. at 82-83 (quoting Caminetti v. United States, 242 U.S. 470, 484 (1917) ("It is

elementary that the meaning of a statute must, in the first instance, be sought in the language
in which the act is framed, and if it is plain .. .the sole function of the courts is to enforce
it according to its terms."); Midlantic Nat'l Bank v. New Jersey, 474 U.S. 494, 501 (1986)
("The 'normal rule of statutory construction is that if Congress intends for legislation to
change the interpretation of a judicially created concept, it makes that intent specific.' ");
Edmonds v. Compagnie Generale Transatlantique, 443 U.S. 256, 267 (1979) ("[S]ilence is most
eloquent, for such reticence while contemplating an important and controversial change in
existing law is unlikely.")). See also Berger v. Iron Workers Reinforced Rodmen Local 201,
843 F.2d 1395, 1427-30 (D.C. Cir. 1988) (holding common law principles of corporation law
controlled without a congressional directive to the contrary), cert. denied, 490 U.S. 1105
(1989).
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the definition of "owner or operator. ' ' 27 The Fifth Circuit concluded
that "If Congress wanted to extend liability to parent corporations
it could have done so, and it remains free to do so. '"2

The court further held that the facts of the case did not favor
an extension of liability to the parent company, James Company.
The court noted that: (1) Lincoln kept its own books and records
and held frequent shareholder and director meetings; (2) the daily
operations of Lincoln and James Company were separate; (3) the
individuals most involved in the operation of the plant were not
employees of James Company; (4) Lincoln filed separate tax returns;
(5) Lincoln paid its own bills and arranged for its own employee
benefits; and (6) the notes from the 1950 shareholders meeting
indicated independent operation by Lincoln. 29

Based on the court's prior decisions regarding corporate alter-
egos, the Fifth Circuit believed the district court was correct in
concluding that the facts of the case did not justify piercing the
corporate veil: "Veil piercing should be limited to situations in which
the corporate entity is used as a sham to perpetrate a fraud or avoid
personal liability.''30

The Fifth Circuit, perhaps along with the Seventh Circuit opinion
in Edward Hines Lumber Co. v. Vulcan Materials Co.," may have
established a principle that CERCLA liability will not be extended
to individuals and companies in certain legal positions which were
traditionally afforded liability protection and to which CERCLA did
not specifically extend liability. Since 1980 when CERCLA was first
enacted, courts have tended to expand the scope of liability to ever-
increasing parties, such as shareholders, officers, directors and fi-

27. Joslyn Mfg. Co. v. T.L. James & Co., 893 F.2d 80, 83 (5th Cir. Jan. 1990), cert.
denied, - U.S. -, 111 S. Ct. 1017, 112 L. Ed. 2d 1098 (1991) (citing Edward Hines
Lumber Co. v. Vulcan Materials Co., 861 F.2d 155 (7th Cir. 1988) ("To the point that courts
could achieve 'more' of the legislative objectives by adding to the lists of those responsible, it
is enough to respond that statutes have not only ends but also limits.")).

28. Id. at 83.
29. Id.
30. Id. at 83-84 (emphasis in original) (citing United States v. Jon-T Chems., Inc., 768

F.2d 686, 691 (5th Cir. 1985), cert. denied, 475 U.S. 1014 (1986) (quoting Krivo Indus. Supply
Co. v. National Distillers & Chem. Corp., 483 F.2d 1098, 1106 (5th Cir. 1973) ("[Clontrol
required for liability under the 'instrumentality' rule amounts to total domination of the
subservient corporation, to the extent that the subservient corporation manifests no separate
corporate interests of its own and functions solely to achieve the purposes of the dominant
corporation."))).

31. 861 F.2d 155 (7th Cir. 1988).
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duciaries; in the process, the courts have often ignored or overridden
traditional legal principles that previously existed to protect these
parties from liability. The holding of the Fifth Circuit in Joslyn not
only establishes a limit to the liability of parent corporations, but
also perhaps recognizes a far greater principle that Congress, whatever
its broad remedial intent in enacting CERCLA, did not intend to
trample traditional legal principles in the rush to hold anyone and
everyone liable under the Act.

The court thus may have begun a process where judges more
rationally review the actual language of an act and its legislative
history, however inconclusive it may be, to determine whether Con-
gress actually intended to extend liability to private parties. Certainly,
this intellectual process is more sound than the unrestrained expansion
of the scope of liability of an act based loosely on its "remedial
purpose," a rationale perhaps broad enough to extend liability to
almost any party with a connection to contaminated property or
those with a connection to such parties.12

B. Establishment of Liability and Recovery of Damages

In a second case heard by the Fifth Circuit involving CERCLA,
the court established rules regarding the level of environmental con-
tamination at which: (1) liability arises, and (2) damages may be
recovered. In Amoco Oil Co. v. Borden, Inc.,33 the court established
that a party is liable under CERCLA (although the act may not be
the exclusive source of liability), if the resulting level of a hazardous
substance in the environment violates or is likely to violate any
applicable or relevant and appropriate state or federal standard
("ARAR' ").34 Accordingly, damages are allowed up to the level of
response costs necessary to comply with the ARAR that is most

32. The recent, highly controversial opinion in United States v. Fleet Factors Corp., 901
F.2d 1550 (11th Cir. 1990), cert. denied, -U.S. -, 111 S. Ct. 752, 112 L. Ed. 2d 772
(1991) is one case in point. In Fleet Factors, the Eleventh Circuit used what Congress intended
to be an exemption for lending institutions, 42 U.S.C. § 9601(20)(A) (1988), to expand, in
effect, the potential liability of these institutions under CERCLA, based on the court's concern
that taxpayers might have to pay for the clean up, combined with the "remedial purpose" of
CERCLA. 901 F.2d at 1557. Such a ruling under CERCLA goes well beyond the statutory
language and the intent of Congress in enacting that language.

33. 889 F.2d 664 (5th Cir. Jan. 1990).
34. Id. at 671-72.
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consistent with the National Contingency Plan ("NCP") 5 In so
holding, the court broke new ground in these areas.

1. The Prima Facie Case for Liability Under CERCLA

Varying from some courts that already had established criteria
for the creation of a prima facie case for liability under CERCLA,
the Fifth Circuit in Amoco Oil Co. held that a plaintiff must prove:
(1) that the site in question is a "facility" as defined in § 9601 (9);36

(2) that the defendant is a responsible person under § 9607(a);17 (3)
that a release or threatened release has occurred; 38 and (4) that the
release or threatened release has caused the plaintiff to incur response
costs.3 9 The court adopted the view that evidence on these elements
was generally heard in a separate phase of a bifurcated trial, with a
liability and a subsequent damages hearing. 40 In the liability phase,
if each of the elements can be met, then summary judgment will be
granted on liability, 41 "even when 'there is a genuine issue as to
appropriate damages.' "42 Summary judgment will be denied only
where the party can establish one of the statutory defenses.4 3

35. Id. at 672-73.
36. A "facility" is defined as "(A) any building, structure, installation, equipment, pipe

or pipeline ..., well, pit, pond, lagoon, impoundment, ditch, landfill, storage container,
motor vehicle, rolling stock, or aircraft, or (B) any site or area where a hazardous substance
has been deposited, stored, disposed of, or placed, or otherwise come to be located." 42
U.S.C. § 9601(9) (1988).

37. A person is liable under the Act if he or she falls within one of the following four
categories of responsible persons: (1) the current owner or operator of the facility; (2) the
owner or operator of the facility at the time of the disposal of hazardous substances; (3) a
person who arranged for disposal, treatment, or transport to the facility; and (4) transporters
of hazardous substances to the facility. Id. § 9607(a).

38. A "release" is defined as "any spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping, or disposing into the environment (including
the abandonment or discarding of barrels, containers, and other closed receptacles containing
any hazardous substance or pollutant or contaminant)." 889 F.2d at 669 (quoting 42 U.S.C.
§ 9601(22) (1988)).

39. Id. at 668 (citing Ascon Properties, Inc. v. Mobil Oil Co., 866 F.2d 1149, 1152-53
(9th Cir. 1989); Southland Corp. v. Ashland Oil, Inc., 696 F. Supp. 994, 999 (D.N.J.), rev'd
on rehearing on other grounds, No. 88-0700 (D.N.J. Nov. 23, 1988) (WESTLAW, 1988 WL
125,855)).

40. See id. at 668.
41. Id.
42. Id. (quoting United States v. Mottolo, 695 F. Supp. 615, 620-21 (D.N.H. 1988)).
43. Id. The statutory defenses are "(1) an act of God; (2) an act of War; [or] (3) an act

or omission of a third party." Id. at 668 n.3 (quoting 42 U.S.C. § 9607(b) (1988)).
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The Fifth Circuit thus adopted a standard for the establishment
of liability for which there is some disagreement among various
federal courts on the issue of the elements of a prima facie case.
Some courts have ruled that a plaintiff must also show that its
response costs are necessary and consistent with the NCP." The
developing trend is that the issue of the recoverability of response
costs should await the damages phase of the trial.45

2. Establishing Liability Under CERCLA by Demonstrating
Release in Excess of the Most Stringent ARAR

Having established the elements of a plaintiff's liability, the
court then applied them to Amoco's case. The court stated that: (1)
the parties did not dispute the site as a "facility," (2) Borden was a
responsible party, and (3) the statutory defenses to liability were not
applicable. 46 The court concluded that "[tihe question of liability
centers around the determination of whether a release of a hazardous
substance ... has occurred. '47 In making this determination, the
court held that any amount of a hazardous substance released is
sufficient to raise the issue of liability. 8 "The plain statutory language
fails to impose any quantitative requirement on the term hazardous
substance and we decline to imply that any is necessary." 49 "Haz-
ardous substance" is defined as "any element, compound, mixture,
solution or substance designated pursuant to section 9602 of" CER-
CLA or various other federal environmental statutes. 50 The EPA had
designated radionuclides as hazardous substances under CERCLA51
and had listed radionuclides as a hazardous air pollutant 2 under the
Clear Air Act.53 The Fifth Circuit's holding with respect to the

44. See, e.g., Dedham Water Co. v. Cumberland Farms Dairy, Inc., 805 F.2d 1074, 1075
(1st Cir. 1986).

45. See, e.g., Southland Corp. v. Ashland Oil, Inc., 696 F. Supp. 994, 1003 (D.N.J.
1988).

46. 889 F.2d at 668.
47. Id.
48. See id. at 668-69.
49. Id. at 669.
50. Id. at 668 (citing 42 U.S.C. § 9601(14) (1988)).
51. 40 C.F.R. § 302.4 (1989).
52. Id. § 61.01(a).
53. 889 F.2d at 668-69 (citing 42 U.S.C. § 7412 (1988)).
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hazardous substance issue was consistent with the opinions of several
other courts . 4

Second, the court concluded no quantitative level of a "release"
was imposed by Congress on a plaintiff seeking to establish liability. 55

Borden met the release requirement by the original disposal of
radionuclides and by the ongoing release of gas from the original
material released. 56

Third, the court reviewed the facts of the case to determine
whether the "release" of a "hazardous substance," for neither of
which a quantitative threshold must be shown, actually "caused the
incurrence of response costs. ' 57 The court viewed this question as
one of first impression.5 8 In analyzing the issue, the court stated,
"To justifiably incur response costs, one necessarily must have acted
to contain a release threatening the public health or the environ-
ment." 59

In evaluating this issue, the court rejected both Borden's argu-
ment that a quantitative level of radiation must be established or all
materials in the United States would be "hazardous substances"
because they emit some level of radiation, and Amoco and the EPA's
position that the amount and extent of a release should be considered
only in the remedial or damages phase. 60 The court rejected Borden's
argument because CERCLA provides an exception for naturally
occurring levels of hazardous substances. 6' The court refused to
recognize Amoco and the EPA's position because it "would permit
CERCLA's reach to exceed its statutory purposes by holding parties
liable who have not posed any threat to the public or the environ-
ment. ' 62 The court stated its rule as follows: "In the absence of any

54. See Dedham Water Co. v. Cumberland Farms Dairy, Inc., 889 F.2d 1146, 1151-52
(1st Cir. 1989); Eagle-Picher Indus. v. EPA, 759 F.2d 922, 927 (D.C. Cir. 1985); Vermont v.
Staw, Inc., 684 F. Supp. 822, 832 (D. Vt. 1988); T & E Indus., Inc. v. Safety Light Corp.,
680 F. Supp. 696, 709 (D.N.J. 1988); United States v. Metate Asbestos Corp., 584 F. Supp.
1143, 1147 (D. Ariz. 1984); United States v. Wade, 577 F. Supp. 1326, 1339-41 (E.D. Pa.
1983).

55. See 889 F.2d at 670.
56. Id. at 669.
57. Id. at 669-70.
58. Id. at 670 n.8.
59. Id. at 669-70 (emphasis added).
60. Id.
61. Id. (citing 42 U.S.C. § 9604(a)(3)(A) (1988)).
62. Id. The court rejected the EPA's argument that the court must accept its interpretation
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specific direction from Congress, we believe that the question of
whether a release has caused the incurrence of response costs should
rest upon a factual inquiry into ... whether the particular hazard
justified any response actions.''63

One method of satisfying the standard is by showing that the
level of hazardous substances at a site exceeds any state or federal
"legally applicable or relevant and appropriate ... requirement.' "6

Section 9621(d) of the Act governs this cleanup issue.65 Even the
most stringent of standards can be used to establish liability.6

The Fifth Circuit found that the district court erred by using an
average measurement of radiation at the site rather than a measure-
ment of the most contaminated areas and by not using the strictest
ARAR.67 Because the strictest ARAR for radionuclides was exceeded"
and the site security and investigation costs were "acceptable response
costs, '" 6 the Fifth Circuit ruled that Amoco was entitled to summary
judgment on the issue of liability.70

3. Damages Are Recoverable Up to the Amount Necessary to
Remediate. a Site to the Level Required by an ARAR Consistent

with the NCP

The Fifth Circuit established new precedent by ruling on the
appropriate ARAR for determining the amount of damages a party
can recover in a CERCLA action. The court appeared to establish
that recovery is not an all or nothing proposition, but that costs
expended by a plaintiff can be recovered up to the level of "response
costs that are necessary and consistent with the NCP. ' '7l Thus, the

because "final authority for statutory construction rests with the courts," even though deference
must be given an agency's interpretation. Id. at 670 n.I I (citing Federal Election Comm'n v.
Democratic Senatorial Campaign Comm., 454 U.S. 27, 31-32 (1981)).

63. Id. at 670 (emphasis added).
64. Id. at 671.
65. Id.
66. Id.
67. See id. at 671-72.
68. Id. The ARAR used by the court was the inactive uranium processing standard, 40

C.F.R. § 192.12 (1988). Id. The EPA promulgated the standard pursuant to the Uranium Mill
Tailings Radiation Control Act. See 42 U.S.C. §§ 7901-7942 (1988).

69. See 889 F.2d at 672.
70. Id.
71. Id. (citing 42 U.S.C. § 9607(a)(4)(B) (1988)).

[Vol. 22:531
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district court should "determine which of the [ARARs] will provide
remedial action most consistent with the NCP. ' 72

The court also broke new ground by stating that the most
stringent ARAR -is not necessarily the one most consistent with the
NCP, because "Under the NCP, cleanup efforts are designed to meet
CERCLA's goals for cost-effective remedial action that adequately
protects the environment. 7

1
3 The court also stated that even proposed

standards or regulations can be utilized. 74

4. Apportionment Standard Between Responsible Parties

The court ruled, largely without legal or factual analysis, that
Amoco and Borden were jointly and severally liable for remedial
action at the site because "The hazard on the property constitutes
an indivisible harm' "71; therefore, Amoco's action against Borden "is
one for contribution, which is specifically recognized under CER-
CLA" section 113(f).76 The "possibly relevant factors" for appor-
tioning liability were held to be as follows:

'[T]he amount of hazardous substances involved; the degree of
toxicity or hazard of the materials involved; the degree of involve-
ment by parties in the generation, transportation, treatment, stor-
age, or disposal of the substances; the degree of care exercised
by the parties with respect to the substances involved; and the
degree of cooperation of the parties with government officials to
prevent any harm to public health or the environment.' Addition-
ally, the circumstances and conditions involved in the property's
conveyance, including the price paid and discounts granted, should
be weighed in allocating response costs. 77

Based on the foregoing, the court reversed and remanded the case
to the district court.78

5. Analysis of the Case

The Fifth Circuit, as in Joslyn, took a leading position both
regarding the showing necessary to establish liability and the damages

72. Id.
73. Id. (citing 42 U.S.C. § 9621(a)(b) (1988)).
74. See id.
75. Id. (citing United States v. Monsanto Co., 858 F.2d 160, 171 (4th Cir. 1988), cert.

denied, 490 U.S. 1106 (1989)).
76. Id. (citing 42 U.S.C. § 9613(0 (1988)).
77. Id. at 672-73 (quoting H.R. REP. No. 253, 99th Cong., 2d Sess. pt. III, at 19,

reprinted in 1986 U.S. CODE CoNo. & ADmm. NEws 2835, 3042).
78. Id. at 673.
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recoverable once liability is imposed. The court also held that a
prima facie case under CERCLA does not require establishment that
response costs are necessary and consistent with the NCP. 79 The court
may have provided a somewhat difficult standard to apply, in one
sense, by holding that the strictest ARAR applies to a finding of
liability, but not the calculation of damages.80 A court may find
liability is established by the strictest standard, yet damages should
not be awarded because the ARAR most consistent with the NCP
has not been exceeded. Perhaps in this instance only investigation
costs will be awarded.

The court also adopted a set of relevant (but not exclusive)
factors for a district court to apply in apportioning damages in a
contribution action under CERCLA. 81 These holdings establish clearer
legal principles to govern CERCLA cost recovery actions in the Fifth
Circuit and may establish guidelines for district and appellate courts
in circuits which have not yet ruled on these issues.

C. Pre-Enforcement Review of EPA Action

The third decision rendered by the Fifth Circuit was a fairly
straightforward statutory interpretation case holding that judicial
review of EPA removal and remediation actions was prohibited except
in limited circumstances. 82

In Voluntary Purchasing Groups, Inc. v. Reilly,83 the Rogerdale
Road site in Houston, Texas, which had formerly been used to
process pesticides and herbicides, was listed by the EPA on the
National Priorities List ("NPL") of sites.8 The EPA designated
CERCLA money for use on the site to perform remedial actions in
1983 .8 5 Thereafter, several parties, including Voluntary Purchasing

79. See supra notes 36-45 and accompanying text.
80. See supra notes 67-72 and accompanying text.
81. See supra notes 75-78 and accompanying text.
82. See Voluntary Purchasing Groups, Inc. v. Reilly, 889 F.2d 1380, 1388-89 (5th Cir.

Nov. 1989) (construing 42 U.S.C. § 9613(h) (1988)). The court ruled that the district court
lacked subject matter jurisdiction to hear a declaratory judgment action by a party seeking to
have the district court determine that it was not liable under CERCLA. See id. at 1390-91.

83. 889 F.2d 1380 (5th Cir. Nov. 1989).
84. Id. at 1382.
85. Id. "The EPA can only use Superfund money to perform remedial actions ('excluding

remedial planning activities pursuant to CERCLA § 104(b)') for sites on the NPL." Id. at
1382 n.2 (citing 40 C.F.R. §§ 300.66, 300.68 (1988)).

[Vol. 22:531
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Groups, Inc. ("VPG"), received letters indicating that the EPA
believed the parties were liable for response costs at the site.8 6 After
the emergency response action was completed, the EPA again sent a
letter demanding payment of costs expended and stating that litigation
might be pursued if no response was received by a date certain. 7 On
the date VPG and other parties were to respond to the EPA, VPG
filed suit in the Northern District of Texas seeking a declaratory
judgment that it was not a responsible party under CERCLA for the
Rogerdale Road site and, therefore, was not liable for the cost of
the cleanup. 8 Several months later, the United States filed suit under
sections 104 and 107 of CERCLA against several of the parties
believed to be responsible in order to recover response costs and to
obtain a declaration that the defendants were liable for future costs
to be incurred at the site.8 The EPA moved for dismissal of VPG's
suit in the Northern District of Texas under rule 12(b)(1) of the
Federal Rules of Civil Procedure on the grounds that the district
court lacked subject matter jurisdiction to hear "pre-enforcement"
suits that were "precluded by Congress and because the action
challenged by the plaintiff [VPG] did not constitute final agency
action subject to judicial review.'' 9

VPG relied on two sources to establish subject matter jurisdiction
in the Northern District of Texas.9' Initially, it relied on the general
jurisdictional provision under 28 U.S.C. section 1331, which provides
district courts with original jurisdiction over "all civil actions arising
under the Constitution, laws, or treaties of the United States. '"

However, the Fifth Circuit held that section 1331 " 'implies no
general waiver of sovereign immunity' and, therefore, cannot alone
be relied upon as the basis of jurisdiction in this case. ' 93

The question of jurisdiction in suing the EPA as an agency of
the United States necessarily involves a question of whether sovereign

86. Id. at 1382.
87. Id. at 1383.
88. Id.
89. Id. at 1383-84.
90. Id. at 1384.
91. Id. at 1385.
92. 28 U.S.C. § 1331 (1988).
93. Id. at 1385 (citing A.L. Rowan & Son, Gen. Contractors, Inc. v. Department of

Hous. & Urban Dev., 611 F.2d 997, 1000 (5th Cir. 1980); Garcia v. United States, 666 F.2d
960, 966 (5th Cir. Unit B), cert. denied, 459 U.S. 832 (1982)).
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immunity has been waived, thereby allowing suit against the govern-
ment. Consequently, the question before the court was "whether
CERCLA, as amended by SARA, precludes the review at issue
here." 94 A presumption in favor of judicial review is only overcome
where Congress clearly intended to preclude such review. 95

The issue of preclusion of review arises because Congress in the
Administrative Procedure Act ("APA") provided a general waiver
of sovereign immunity: "[A] person suffering legal wrong because
of agency action, or adversely affected or aggrieved by agency action
within the meaning of a relevant statute, is entitled to judicial review
thereof. '"' However, the cause of action for a person aggrieved by
agency action is withdrawn where the relevant statute "preclude[s]
judicial review.'' 97 In addition, the APA allows for judicial review
only for "[a]gency action made reviewable by statute and final agency
action for which there is no other adequate remedy in a court .... "91

VPG also relied upon section 113 of CERCLA to establish
jurisdiction in the Northern District of Texas.9 In section 113(h) of
CERCLA, Congress provided jurisdiction for the federal district
courts over all controversies arising under CERCLA, "except as
otherwise explicitly provided in subsections (a) through (h) of section
113." 00 The Fifth Circuit concluded that this does not provide a
waiver of sovereign immunity.' 0

Turning to the question of whether CERCLA, as amended by
SARA, precludes judicial review, the court followed the dictates of
the Supreme Court: "Whether and to what extent a particular statute
precludes judicial review is determined not only from its express
language, but also from the structure of the statutory scheme, its

94. Id. at 1386. See Superfund Amendments and Reauthorization Act of 1986, § 113, 42
U.S.C. § 9613(h) (1988). SARA provides the review and removal conditions that limit juris-
diction. See id.

95. 889 F.2d at 1386.
96. Id. at 1385; 5 U.S.C. § 702 (1988). See also Alabama v. EPA, 871 F.2d 1548, 1559

(11th Cir.) (citing statutory authority), cert. denied, - U.S. -, 110 S. Ct. 538, 107 L.
Ed. 2d 535 (1989).

97. 889 F.2d at 1385; 5 U.S.C. § 701(a)(1) (1988). See also 871 F.2d at 1559 (citing
statutory authority); 14 C. W OGT, A. MI.ER & E. COOPER, FEDERAL PRACTICE AND
PROCEDURE § 3659, at 358 (1985) (discussing applicable statutory section).

98. 889 F.2d at 1386; 5 U.S.C. § 704 (1988).
99. See 889 F.2d at 1385.

100. Id.
101. Id. (citing B.R. MacKay & Sons, Inc. v. United States, 633 F. Supp. 1290, 1296 (D.

Utah 1986) (decided prior to SARA)).
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objectives, its legislative history, and the nature of the administrative
action involved.' 2 

0

In applying the standard, the Fifth Circuit first noted that courts
have consistently held that Congress intended that judicial review
should not be exercised where it would impede cleanup activities.103

The most telling indication of congressional intent was the actual
wording of section 113(h) of SARA, in which Congress stated:

No Federal Court shall have jurisdiction under Federal Law ...
to review any challenges to removal or remedial action selected
under section 9604 of this title, or to review any order issued
under section 9606(a) of this title, in any action except one of the
following:

(1) An action . . to recover response costs or damages or
for contribution.
(2) An action to enforce an order issued under section 9606(a)

(3) An action for reimbursement under section 9606(b)(2) of
this title.
(4) An action under section 9659 of this title (relating to
citizen suits) ... alleging that the removal or remedial action
... was in violation of any requirement of this chapter....
(5) An action under section 9606 of this title in which the
United States has moved to compel a remedial action.10

In the case of VPG challenging the EPA's removal action, the
court noted that little delay in filing such suit would result; however,
it concluded: "[R]ecognizing jurisdiction in this instance appears
contrary to the actual language of section 113(h) of CERCLA and
certainly runs contrary to the 'philosophy' of the statute."'' 05 VPG
argued that the final letter that it received "was actually part of the
enforcement process related to the removal action at Rogerdale
Road." 1  However, the court rejected this notion because, while the
letter sought payment of costs and encouraged settlement, it did not
state that recovery would be sought from all parties.""

The court then referred to the legislative history of SARA which
supports the argument that review cannot be sought prior to the

102. Id. at 1386 (quoting Block v. Community Nutrition Inst., 467 U.S. 340, 345 (1983)).
103. Id. at 1387.
104. Id. at 1387 n.12 (quoting 42 U.S.C. § 9613(h) (1988)).
105. Id. at 1388.
106. Id.
107. Id.

1991]



TEXAS TECH LA W REVIEW

filing of suit by the government as listed in section 113(h).'0 The
court also believed that allowing pre-enforcement review would con-
travene other objectives of CERCLA, such as forcing the EPA to
engage in "piecemeal" litigation and inefficiently using its resources
for defending declaratory judgment actions brought by potentially
responsible parties.' °9 Thus, the court "conclude[d] that section 702
of the APA does not operate as a waiver of the United States'
sovereign immunity to suit in the instant case because CERCLA
precludes the judicial review sought."110

In VPG, the court concurred with other circuit holdings that
CERCLA does not provide "pre-enforcement" review of remedial
and removal actions conducted by EPA, absent one of the exceptions
described in section 113(h) of SARA."' The court noted that this
may result in a material adverse impact on some aspects of a PRP's
ability to conduct its business, such as impinging on the ability to
obtain credit." 2 "However, we are bound by the statute and unless-
in recognition of this problem-Congress acts to change the situation,
we are constrained to reach the conclusion that we do.""13 As
demonstrated in this and the other two cases under CERCLA re-
viewed by the Fifth Circuit, the court indicated a desire to remain
true to the express language of CERCLA, rather than formulate an
interpretation that would have to rely upon the implied intent of
Congress or some concept of the general policy objectives of the
statute. One should note, however, that the court failed to discuss
the fact that congressional restriction of pre-enforcement review of
EPA's removal and remedial actions was designed to prevent delay
in cleanup activities through litigation. In VPG, the removal action
was complete; VPG was only contesting liability. Thus, the policy
basis for preventing VPG's suit appears to have been absent.

III. THE FEDERAL INSECTICIDE, FuNGICIDE ANr RODENTICIDE ACT

The EPA regulates insecticides, fungicides and rodenticides under
the Federal Insecticide, Fungicide and Rodenticide Act ("FIFRA")."'4

108. Id. at 1389-90.
109. See id. at 1390.
110. Id. at 1391.
111. See id. at 1387-89.
112. Id. at 1390 n.18.
113. Id.
114. 7 U.S.C. §§ 136 -136y (1988).
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Generally, in order to sell or distribute a pesticide, the pesticide must
be registered under FIFRA."5 The Administrator of the EPA may
cancel the registration of a pesticide in certain circumstances, includ-
ing "when [the pesticide is] used in accordance with widespread and
commonly recognized practice, [and] generally causes unreasonable
adverse effects on the environment.""16

The Administrator cancelled the registration of the pesticide
diazinon for use on golf courses and sod farms on the grounds that
it generally causes unreasonable adverse effects on the environment
by causing the deaths of birds." 7 The Administrator decided the issue
because the EPA appealed the administrative law judge's conclusion
that the registration for use of the pesticide on sod farms and golf
courses should not be cancelled."18

Ciba-Geigy Corporation, one of the manufacturers of diazinon,
appealed the Administrator's order to the Fifth Circuit." 9 Ciba-Geigy
had originally argued that the Administrator could only cancel a
registration where the adverse effects occur most of the time the
pesticide is used.12

' The Administrator rejected this interpretation of
the statute, instead concluding that "generally" means "with regard
to an overall picture," and that it does not necessarily mean more
than "fifty-one percent of the cases in which it is used.' ' 2' Ciba-
Geigy argued that FIFRA requires that the Administrator find that
a pesticide "generally" causes adverse effects to the environment
before cancelling a registration.'2 The administrative law judge had
ruled that the actual occurrence of deaths of birds due to diazinon
use may be unusual.' 23 On that basis, Ciba-Geigy asserted that the
adverse effects did not occur "generally" and the registration of
diazinon could not be cancelled. 124

On appeal, the Fifth Circuit focused on the issue of the meaning
of "generally" in the context of the rest of the statute. 25 The court

115. Id. § 136a(a).
116. Id. § 136d(b).
117. Ciba-Geigy Corp. v. EPA, 874 F.2d 277, 278-79 (5th Cir. June 1989).
118. Id. at 278.
119. Id. at 279. Provision for review of the Administrator's decision by the court of

appeals is included in 7 U.S.C. § 136n(b).
120. 874 F.2d at 279.
121. Id.
122. Id.
123. Id.
124. Id.
125. Id. at 277.
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concluded that "generally" is not defined in the statute or legislative
history, but the common dictionary definitions include the terms
"usually," "commonly" or "with considerable frequency.' ' 26 The
court ruled that "generally" does not necessarily mean "more likely
than not."' 2 7 Applying the common definition of "generally," the
court ruled that the Administrator may cancel a registration of a
pesticide where it "commonly causes unreasonable risks. "128

The court arrived at this conclusion by noting that the definition
of "unreasonable adverse effects on the environment" means " 'any
unreasonable risk to man or the environment, taking into account
the ... cost and benefits.' ",129 As a hypothetical example, the court
stated that the use of a pesticide that might kill children on only
thirty percent of the occasions in which it would be used would
present an "unreasonable risk.' 130 The court also ruled that a sig-
nificant risk of bird mortality may justify the banning or restriction
of the use of diazinon even though birds may be killed infrequently. 3'

In reviewing the Administrator's interpretation of the word
"generally" under the relevant section of FIFRA, the court ruled
that the Administrator had in effect read the term "generally" out
of the statute. 32 The court held that the Administrator must deter-
mine that "a pesticide in a particular application creates unreasonable
risks, though not necessarily actual adverse consequences, with con-
siderable frequency .... "'133 In making the decision, the Administra-
tor must determine whether the prohibitive use is defined narrowly
enough so that the statute focuses on the uses which present an
unreasonable risk, rather than other applications which may not
present such a risk. 34 Because the Administrator had not applied the
correct legal standard under the statute, the court remanded the
decision for further review. 35

Ciba-Geigy also raised two other objections to the Administra-
tor's conclusions. The company asserted that the Administrator did

126. Id. at 279.
127. Id.
128. Id.
129. Id. (quoting 7 U.S.C. § 136(bb) (1988)).
130. Id.
131. Id. at 279-80.
132. Id. at 280.
133. Id.
134. Id.
135. Id.
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not provide substantial evidence to support the conclusion that the
use of diazinon on golf courses and sod farms presented sufficient
harm or insufficient benefit to maintain the registration.' On this
issue, Ciba-Geigy asserted that the Administrator could only cancel
the registration where the use of the pesticide "not only kills birds
but also endangers their overall population."'13 7 Ciba-Geigy had of-
fered the following argument: "[Sicientists within government and
academia are in agreement that an effect on wildlife is ecologically
significant only if it endangers the ability of a species' population to
maintain itself."' 38 The court rejected this argument outright, con-
cluding that any bird kill is sufficient to result in an "unreasonable
environmental effect."' 3 9 The court did not reach the question of
appropriate costs or benefits of the use of the pesticide on golf
courses and sod farms because the case was remanded to the Ad-
ministrator, who would review these issues.' 40

The Ciba-Geigy case contains a fairly surprising argument in an
era of Earth Day celebrations and the "environmental President."
Ciba-Geigy argued that "an effect on wildlife is ecologically signifi-
cant only if it endangers the ability of a species' population to
maintain itself.' ' 4' It would seem to follow that one could kill as
many birds as one wished-or buffaloes or whales, for that matter-
so long as the entire species or its local population were not pushed
to the brink of endangerment or extinction. On a policy basis alone,
this would not be a convincing argument. Moreover, the argument
offends anyone who has any respect at all for wildlife, the environ-
ment or ecological principles.

As for the Fifth Circuit's interpretation of FIFRA cancellation
provisions, at first blush the Fifth Circuit's review of the statutory
language seems quite logical. However, upon closer inspection, one
wonders if the court was interpreting the words of the statute on a
syntactical basis without consideration of its possible oxymoronic
results. Granted, the statutory language and relationship between the
substantive and procedural aspects of the statute and its definitions

136. Id.
137. Id.
138. Id.
139. Id.
140. Id.
141. Id.
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of key terms are not artfully crafted. However, the court should
attempt to make sense of the statutory structure, rather than creating
additional confusion.

The court held that "adverse effects" means "unreasonable
risk."' 42 The court then held that "unreasonable risk" means that
"the Administrator need not find that use of a pesticide commonly
causes undesirable consequences, but only that it commonly creates
a significant probability that such consequences may occur."'' 43 The
court then defined "generally" to mean "with considerable fre-
quency."' 44 If one combines these two phrases, one will develop the
following single phrase to explain the statutory language: A pesticide
may be cancelled when "it commonly creates significant probability
that such consequences may occur with considerable frequency." The
difficulty with the result of the court's statutory interpretations is
that risk is based on probabilistic calculations. Thus, the frequency
with which events probably would occur should already have been
implicit in the risk assessment.

The court then suggests that the Administrator might narrow
the prohibition on diazinon use based on the types of applications
that actually present the risk. 4 In using the golf course example,
the court would have to assume that golf courses can be divided into
particular categories that have distinct enough "environments" to
create different levels of risk to birds when diazinon is used. This
assumes that the broad category of golf courses can be divided into
these subcategories. Assuming that this is possible, a risk assessment
would have to be based on either the risk of using the pesticide on
all golf courses or upon various subclasses of golf courses. Indeed,
such a risk assessment makes perfect sense, although it would appear
from the short discussion in the opinion that the EPA was evaluating
golf courses as a whole, rather than various subclasses.

In any event, "unreasonable risk" would be calculated without
an eye to the "frequency" with which the risk arises. In fact, the
"frequency" would be part of the estimation of risk itself. The court
seemed to confuse the concepts of "probability" and "actual result."
One does not identify the risk in a given situation based on "actual"

142. Id. at 279.
143. Id. (emphasis added).
144. Id. at 280.
145. See id.
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risk. Rather, risk is measured in ratios, such as one in one thousand
or one in one million, reflecting the chance that an actual event will
occur. Thus, frequency with which the event will probably occur is
part of the calculation of the "unreasonable risk"; however, the risk
does not actually occur-only the event itself.

Due to an apparent failure to understand the concept of risk
assessment, the court has in effect taken unclear statutory language
and created even more confusion in remanding the legal standard to
the Administrator for application. The result of that application
should be interesting.

IV. THE CLEAN WATER ACT

A. Best Practicable Technology and Best Available Technology
Determinations

During the survey period, the Fifth Circuit heard two additional
aspects of an earlier case known as Chemical Manufacturers Asso-
ciation v. EPA ("CMA 1,).146 In a subsequent decision ("CMA
IF'),47 the Fifth Circuit, in a mammoth opinion, ruled on a whole
host of challenges lodged by various companies, industrial associa-
tions and environmental groups. Recently, the court entertained a
rehearing of that case on certain issues.

1. Statutory Background

The Clean Water Act ("CWA"), as amended, imposes require-
ments on dischargers of pollutants and requires that the discharger
meet certain effluent limitations based upon the use of certain treat-
ment methods."4 By July 1, 1977, the CWA required that existing
direct dischargers of conventional pollutants meet limitations based
on the use of the "best practicable control technology currently
available" ("best practicable technology" or "BPT").' 49 By March
31, 1989, dischargers of conventional pollutants were not to exceed

146. 870 F.2d 177 (5th Cir. 1989).
147. Chemical Mfrs. Ass'n v. EPA, 885 F.2d 253 (5th Cir. Oct. 1989), cert. denied,

U.S. -, 110 S. Ct. 1936, 109 L. Ed. 2d 299 (1990).
148. See 33 U.S.C. §§ 1251-1387 (1988).
149. Id. § 1311(b)(1)(A)(i).
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a discharge of pollutants consistent with the "best conventional
pollution control technology") ("best conventional technology" or
"BCT").150 By that same date, the CWA had prohibited dischargers
of toxic pollutants from exceeding levels developed under the concept
of "best available technology economically achievable" ("best avail-
able technology" or "BAT")."' The technology-based discharge lim-
itations are required by statute to be developed by the EPA for
various industrial categories.152

The court largely settled the challenges of these regulations in
CMA L111 In CMA II,114 the court entertained motions for rehearing
from several petitioners seeking clarification on a variety of issues.
These are discussed below.

2. Decisions on Rehearing

a. Best Practicable Technology Issues

i. Fundamentally Different Factors

Several petitioners were concerned about the statements made in
the original opinion, CMA I, which directly referenced or could
impact a request for a variance from the effluent limitations. The
variance procedure requires the discharger to demonstrate that the
facility in question "is fundamentally different with respect to the
factors (other than cost) specified [in the Act] and considered by the
Administrator in establishing such national effluent limitation guide-
lines or categorical pretreatment standards.'"

The first petitioner to object claimed that the prior opinion was
incorrect in that it stated that an FDF variance would not exempt
the discharger from the limitations, but only require less stringent
limits using BCT. 1 6 The petitioner argued that an FDF variance

150. Id. § 1311(b)(2)(E).
151. Id. § 1311(b)(2)(A).
152. See id. § 1316(b).
153. See Deatherage, Survey of Environmental Law, 21 TEX. TECH L. Rav. 261, 272-79

(1990).
154. 885 F.2d 253 (5th Cir. Oct. 1989).
155. 33 U.S.C. § 131 l(n)(1)(A) (1988) ("fundamentally different factors variance" or "FDF

variance").
156. 885 F.2d at 256.
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might allow an applicant to utilize current treatment technology or
install technology different from that described in the model tech-
nology. 5 7 The court described the statement in that regard as dictum
and stated that it should be disregarded. 5 As for interim relief from
the BCT limitations, the court concluded that it could not order the
EPA either to expedite the FDF variance procedure or to delay its
applicability to particular parties until that procedure was complete. 5 9

The language of the statute itself states that an FDF variance appli-
cation does not stay the applicability of the effluent limitations or
pretreatment standards. 6

0

The second party to object to language in CMA I complained
that the discussion of its Taft, Louisiana plant would prejudice its
ability to obtain an FDF variance.' 61 The court concluded that its
discussion of the individual plant in CMA I was merely an affirmation
that objections regarding the effect of categorical rules on specific
plants must be made in an FDF variance proceeding rather than in
a rulemaking procedure itself. 62 Further, the court noted that its
discussion of the specific plant should not "be deemed prejudicial
to [the petitioner's] efforts to obtain an FDF variance.' '163

The third objection came from three petitioners who had sought
a subcategory for BPT limitations for plants using waste stabilization
ponds. 64 These petitioners objected to the use of the term "exempt-
ing" because they were challenging the regulations themselves, not
seeking individual "exemptions. 1 65 The court responded that to the
degree it misconstrued the petitioners' arguments on the cost issues,
it would modify its previous opinion.'" The court noted that it meant
to reject the petitioners' arguments as to the cost methodology used
by the EPA to support its regulations as a whole. 67 It was not

157. Id.
158. Id.
159. Id.; see also 33 U.S.C. §§ 1365(a)(2), 1369(b)(1) (1988) (stating the jurisdictional limits

to questioning the Administrator's actions).
160. See 33 U.S.C. § 1311(n)(6) (1988).
161. 885 F.2d at 257.
162. See id. (citing Chemical Mfrs. Ass'n v. EPA, 870 F.2d 177, 221-22 (5th Cir. 1989)).
163. Id.
164. See id.
165. Id.
166. See id. at 257-58.
167. See id.
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expressing an opinion as to the petitioners' ability to obtain an FDF
variance. '61

ii. Notice and Comment Issues

Several petitioners also pointed out that the Fifth Circuit had
failed to address the issue of whether the EPA had violated the
Administrative Procedures Act by failing to provide adequate notice
and opportunity to comment on the inclusion of phenol in pretreat-
ment standards for existing sources ("PSES").'6 These standards
require pretreatment by "indirect dischargers"; that is, industrial
dischargers who discharge their waste into publicly-owned treatment
works ("POTWs") rather than directly into waters of the United
States.'70 This group of petitioners challenged the regulation that
included phenol in PSES because they claimed that the EPA had
never mentioned phenol in the PSES rulemaking process prior to
final promulgation.' 7' However, the Fifth Circuit pointed to several
references in the proposed regulations, and supporting documents
for the proposed regulations, which indicated that phenol was being
considered because of POTWs. 72

iii. Subcategory for Exemplary POTWs

Another group of petitioners, which included an operator of a
POTW and several of its industrial users, sought reconsideration of
the court's upholding of the EPA's refusal to grant a subcategory
for exemplary POTWs.171 The court rejected the petitioners' argument
that individual POTWs should be considered in the national rule-
making process and stated that subcategorization applied to the users
of a POTW not the POTW itself.174 The court ruled that removal
credits were to be awarded under the statute to the industrial users
of a POTW to resolve individual claims dealing with "pass through"
that was not occurring.1

7 Furthermore, the court ruled that it would

168. Id. at 258.
169. Id.
170. See 33 U.S.C. § 1317(b)(1) (1988).
171. 885 F.2d at 258.
172. Id. at 258-59.
173. Id. at 259.
174. See id. at 259-60.
175. Id.
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not require the EPA to relax the PSES by allowing subcategorization
until such time as the EPA promulgated treatment sludge regulations
for POTWs, since the additional pollutants discharged by the indus-
trial users would end up in the treatment sludge at the POTW. 76

b. Best Available Technology Issues

i. Further Challenge of the EPA's Method of Estimating the
Performance of Various Dischargers

The first issue in challenging the BAT requirements involved a
question regarding the "weighted averaging" that the EPA claimed
to have used in its statistical analysis of nondetect values for certain
pollutants from investigated plants.177 The CMA asked for a rehearing
because of the court's approval of the EPA method. 78 The court
rejected the CMA's arguments on two grounds. First, the court stated
that the CMA had initially stated in its proposed rule that it found
the statistical method acceptable, and had, consequently, waived its
ability to raise the objection on appeal. 79 Second, the court stated
that the EPA presented elaborate justification for its methodology.'"*
Accordingly, the court saw no reason to conclude that the method-
ology used was not within the broad discretion of the agency.' 8'

ii. Effects of Dilution on Plant Performance Measurement by the
EPA

The CMA moved for reconsideration of the effect of dilution
of process waters of forty of the plants studied by the EPA in
determining BAT standards. 82 The court rejected this argument,
stating that the influent of the wastewater treatment system was

176. Id.
177. Id. at 261-62.
178. Id.
179. Id. (citing Campos-Guardado v. Immigration & Naturalization Serv., 809 F.2d 285,

291 (5th Cir.), cert. denied, 484 U.S. 826 (1987); Brotherhood of Ry., Airline & S.S. Clerks
v. St. Louis Southwestern Ry., 676 F.2d 132, 136 (5th Cir. 1982); Myron v. Martin, 670 F.2d
49, 51 (5th Cir. 1982); Reynolds Metals Co. v. EPA, 760 F.2d 549, 563 (4th Cir. 1985);
Association of Pac. Fisheries v. EPA, 615 F.2d 794, 817 (9th Cir. 1980)).

180. Id. at 262.
181. Id.
182. Id.
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measured after dilution and thus the measurement of the wastewater
treatment system efficiency was not biased.8 3 The court stated that
the amount of material in the untreated influent would have been
the same whether diluted or not, and thus the ability of the treatment
system to remove that amount of material would not be affected.1'8
The court thus concluded that the method selected by the EPA was
within the Agency's discretion." 5

iii. Calculation of Variability Factors

In calculating plant performance, the EPA used a long-term
average performance multiplied by a variability factor.'86 The EPA
calculated these variability factors by excluding some of the highest
daily discharges and some of the highest monthly discharges. 87

Certain of the petitioners argued for rehearing on the issue of whether
the BAT limitations were rendered unachievable due to the exclusion
of the data.'8 The petitioners argued that the EPA had already
removed upset conditions and other isolated or extreme discharges,
and thus the exclusion of the other data points was inappropriate. 89

The court responded that the EPA had not eliminated all upset
conditions and it could not have known in all instances the reason
for high discharges. 190 The court also stated that the EPA had
identified certain measures to reduce the extreme variability by some
of the higher discharging plants.' 9'

iv. Elimination of the Highest Discharge Levels of Volatile
Pollutants

Two of the petitioners objected in the motion for rehearing to
the court's approval of the EPA's exclusion of the highest reading
of a plant in determining BAT limitations for trichlorethylene
("TCE"). 92 The petitioners argued that the exclusion makes the daily

183. Id.
184. Id.
185. Id. at 263.
186. Id.
187. Id.
188. Id.
189. Id.
190. Id.
191. Id. at 263-64.
192. Id. at 264.
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limit impossible to achieve.'" The petitioners also argued that the
EPA could not determine a "best" plant and develop BAT limitations
on a pollutant-by-pollutant basis, but would instead have to identify
a plant which met limits within BAT parameters for all pollutants. 194

On the first issue, the court again upheld the EPA's exclusion
of the isolated and extremely high discharge because the EPA had
the greater expertise in interpreting sampling data. 95 Second, the
court reiterated its approval of the EPA's use of a best plant on a
pollutant-by-pollutant basis, and refused to adopt a contrary ruling
by the Fourth Circuit. 9 6 The court went on to distinguish two other
holdings, one by the Ninth Circuit"91 and another by the Eighth, 98

because either the regulations were not supported by data from any
plant, or the sole data-based plant could not itself comply with the
regulations.'9 The court, however, stated that so long as one plant
could meet each limitation, the fact that no single plant could meet
all of them was not fatal to the regulations."

v. The Need for Evidence on the Record to Support the Model
Used for Establishing BAT Limitations for Priority Pollutants

The CMA originally challenged the EPA's use of in-plant bio-
logical treatment as the model technology for the treatment of twenty
priority pollutants, where the EPA relied solely on three end-of-pipe
treatment plants301 The main issue raised by the CMA was that the
designated model of in-plant biological treatment for certain BAT
limitations actually relied upon three plants that used end-of-pipe
biological treatment.m One of the main objections was that the
differences in treatment requirements created higher costs for an in-
plant system achieving the same discharge levels as an end-of-pipe
system303 The problem identified by CMA was that the detention

193. Id.
194. Id.
195. Id.
196. See Tanner's Council of Am., Inc. v. Train, 540 F.2d 1188, 1192-94 (4th Cir. 1976).
197. See Association of Pac. Fisheries v. EPA, 615 F.2d 794, 819 (9th Cir. 1980).
198. See CPC Int'l, Inc. v. Train, 540 F.2d 1329, 1338-40 (8th Cir. 1976).
199. 885 F.2d at 264.
200. Id.
201. See id. at 265.
202. Id.
203. See id.
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times in the three end-of-pipe plants were 17.2, 3.5 and 1.6 days,
respectively.204 However, the EPA used a maximum detention time
of 2.1 days for its model in-plant system.201 The EPA responded that
alterations could be made in the treatment system to reduce detention
time, yet identified no evidence in the record to support this asser-
tion.20 6 The court concluded that this was "no more than an educated
guess"; thus, the EPA failed to meet its burden of providing a
reasonable basis on the record to support its regulations.= Without
this evidentiary support, the regulations were deemed arbitrary and
capricious and were remanded to the EPA for reconsideration. M

vi. Erroneous Inclusion of Complexed Metals in Limitations for
Uncomplexed Metals

In the original petitions for review, one of the petitioners con-
tended that the EPA had erroneously included certain "complexed
metals," which are metals bound with an organic molecule, in the
list of uncomplexed metals.- The EPA conceded that these com-
pounds were listed improperly and the court ruled that they would
be stricken from the list and the list would be remanded to the
administrator for further rule making.210

One of the important aspects of CMA H was the attempt by
certain of the petitioners to clarify, in the rehearing procedure, the
court's conclusions regarding their status so as not to prejudice the
petitioners in the event they sought a variance in an individualized
administrative process .2 1 The court attempted to amend its original
opinion for certain of the petitioners in order to prevent this result
and to point out that the court was not ruling on current or future
attempts by petitioners to seek individual variances. 212

Another significant issue in CMA II involved the interpretation
of the PSES standards and the relationship between subcategorization

204. Id.
205. Id.
206. Id.
207. Id.
208. Id.
209. Id. at 266.
210. Id.
211. See id. at 256.
212. See id. at 256-58.
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and removal credits. 213 The court seemed to have deferred to the
EPA interpretation and in so doing, perhaps adopted as its own the
EPA's view. The court argued very forcefully for the interpretation
that removal credits are the means by which *a party may obtain
relief from pretreatment if in fact the POTW effectively treats its
discharge to meet any applicable limitations. 214 The removal credit
provision was seen as the "safety valve" to allow individual variance,
like the FDF variance provision for BPT.2 1 However, the statute
itself would appear to allow an interpretation permitting the EPA to
designate subcategories under section 307(b)(3). 21 6 This subsection
generally allows the Administrator to designate a category or sub-
categories to which the pretreatment standards would apply, and
section 307(b)(1) specifies that the Administrator will establish pre-
treatment standards for those pollutants "which are determined not
to be susceptible to treatment by [POTWs] or which would interfere
with the operation of such treatment works. ' 21 7 The Fifth Circuit
has obviously adopted the EPA interpretation. In addition, the court
believed that congressional intent was clear that removal credits would
be allowed only in the event that the EPA promulgated regulations
governing disposal of wastewater treatment sludge produced by
POTWs. 218 However, all of this discussion may be dicta because the
court would have upheld the EPA's position that the specific peti-
tioners had not established that their toxic pollutants would not pass
through the POTW under consideration.

The court also made an interesting point that the party which
fails to challenge a particular aspect of a regulation during the
administrative process has waived its ability to challenge that aspect. 21 9

Regulated entities should perhaps be cautious and raise all objections
during the comment period for proposed regulations. Nevertheless,
the rule seems a bit harsh, considering the fact that new information
and further consideration may create new objections to regulations
after their adoption.

213. See id. at 259-61.
214. Id. at 260.
215. Id.
216. See 33 U.S.C. § 1317(b)(3) (1988).
217. Id. § 1317(b)(1).
218. See 885 F.2d at 260.
219. See id. at 261-62.
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One troubling aspect of the opinion concerns the calculation of
variability factors for determining BAT limitations. The EPA cal-
culated the variability factors by excluding certain high discharges
from daily data and also certain high discharges from monthly data. 0

The EPA should have some discretion in excluding certain measure-
ments, but too much discretion would allow the EPA, in effect, to
establish a preselected discharge level through elimination of certain
data it considers reflective of "upset" conditions or other irregular
events. The court, in CMA II, appeared to believe that the EPA had
reasonably excluded certain very high readings in an appropriate
fashion to eliminate unusual circumstances.Y

Perhaps the most troubling aspect of the case is the court's
refusal to remand the model for BAT limitations being set on a
pollutant-by-pollutant basis, rather than establishing a single plant
which meets the limitations for all pollutants.m This holding seems
to vary from the court's decision regarding the difference between
in-plant versus end-of-pipe treatment results. In that instance, the
court remanded the EPA's explanation that treatment variables could
be altered to result in a shorter detention time. There, the court
stated that the EPA was merely making an "educated guess" that
this treatment could be accomplished and that the action was arbitrary
and capricious because it could not be supported by the record.23

The same argument would appear to apply to the "educated guess"
by the EPA that so long as the limitations for each pollutant could
be achieved by at least one plant, that all plants should be able to
achieve all of the limitations. Obviously, the EPA had no evidence
to support this conclusion. The question arises as to why this decision
was not deemed arbitrary and capricious as well.

B. Appropriate Circumstances for A warding Attorneys' Fees in
CWA Actions

In the third opinion rendered in the Chemical Manufacturers
Association Clean Water Act case,2 the court reviewed the motion

220. Id. at 263.
221. See id. at 263-64.
222. See id. at 264.
223. Id. at 265.
224. Chemical Mfrs. Ass'n v. EPA, 885 F.2d 1276 (5th Cir. Oct. 1989), cert. denied,
- U.S. -, 110 S. Ct. 1936, 109 L. Ed. 2d 299 (1990).
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of the Natural Resources Defense Council ("NRDC") to recover
attorneys' fees under the CWA.?5 The Act states that "[i]n any
judicial proceeding under this subsection, the court may award costs
of litigation (including reasonable attorney and expert witness fees)
to any prevailing or substantially prevailing party whenever it deter-
mines that such award is appropriate."

In construing the provision, the court first stated that in order
to recover attorneys' fees under the CWA, the party must demon-
strate that it "has advanced the goals of the statute invoked in the
litigation. ' '

2
7 Second, the party seeking recovery must demonstrate

more than a "purely procedural victory. '"2
The NRDC claimed to have prevailed in three areas. Initially, it

claimed success in challenging the EPA's subcategorization of plants
into two groups for the development of BAT limitations.? 9 Further,
the NRDC argued that it had been victorious in challenging the
EPA's failure to consider recycling accompanied by zero discharge
as an appropriate technology in setting new source performance
standards ("NSPS"). 20 Finally, the NRDC asserted it had succeeded
in convincing the court to rule that the regulations remanded to the
EPA should remain in effect. 23'

Taking each of these arguments in turn, the court first agreed
that the NRDC had prevailed with respect to its challenge of the
subcategorization of plants for BAT purposes, based on the EPA's
failure to provide notice and opportunity for public comment on this
part of the regulations as required under the Administrative Proce-
dures Act. 232 The court admitted that the remand to the EPA to
require the agency to provide notice and opportunity for comment

225. See 33 U.S.C. § 1369(b)(3) (1988).
226. Id.
227. 885 F.2d at 1279 (citing Abramowitz v. EPA, 832 F.2d 1071, 1079 (9th Cir. 1987)

(awarding attorneys' fees under the Clean Air Act); Carson-Truckee Water Conservancy Dist.
v. Secretary of the Interior, 748 F.2d 523, 524-27 (9th Cir. 1984) (discussing the award of
attorneys' fees under the Endangered Species Act), cert. denied, 471 U.S. 1065 (1985); Roosevelt
Campobello Int'l Park v. EPA, 711 F.2d 431, 438-39 (1st Cir. 1983) (discussing the award of
attorneys' fees under § 1365(d) of the Clean Water Act)).

228. Id. (citing Ruckelshaus v. Sierra Club, 463 U.S. 680, 688 n.9 (1983) (discussing the
award of attorneys' fees under the Clean Air Act)).

229. Id.
230. See id. at 1279-80.
231. See id. at 1280.
232. Id. at 1279.
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was "a procedural remedy, ensuring only that interested parties will
be advised of the Agency's proposed action sufficiently in advance
that they can be given an adequate opportunity to comment on it
and perhaps to induce the Agency to change it.

' '
233 The court noted

nonetheless that the remand was "not without substantive signifi-
cance. ' 234 The court stated that in CMA I it had ruled that the
NRDC had raised substantive as well as procedural challenges and
that the court in its prior opinion recognized the unnecessary pollution
that might arise due to the subcategorization and the resulting less
stringent BAT limitations that would apply to certain plants. 235 Thus,
the court concluded that the NRDC's success in this area was both
an advancement of the goals of the CWA and that it provided more
than a "purely procedural victory.' '236

Second, the court agreed that the NRDC had prevailed on its
arguments regarding the need for the EPA to consider recycling and
zero discharge in its setting of the NSPS: "The NRDC's success on
this contention likewise advances the goals of the CWA by requiring
the EPA to consider technology that might have allowed it to
promulgate lower NSPS. ' 237 The court did not discuss this victory
in terms of its "procedural" remedy, although the NRDC again only
succeeded in obtaining a remand of the rule, in light of which the
EPA was to consider the NRDC's arguments.

Finally, the court rejected the environmental group's claim that
it had succeeded in convincing the court to leave regulations in force
until the EPA had reconsidered and issued final regulations in
compliance with the court's remand. 238 The court concluded that the
EPA had sought a similar remedy; therefore, "NRDC prevailed only
against the CMA," not the EPA.23 9

The court also made some interesting rulings regarding the
reasonableness of attorneys' fees. The court allowed the recovery of
$150 per hour for one attorney, even though the attorney charged

233. Id.
234. Id.
235. Id. (citing Chemical Mfrs. Ass'n v. EPA, 870 F.2d 177, 235 (5th Cir. 1989), cert.

denied, - U.S. -, 110 S. Ct. 1936, 109 L. Ed. 2d 299 (1990)).
236. Id.
237. Id. at 1280.
238. See id.
239. Id. (citing Avoyelles Sportsmen's League v. Marsh, 786 F.2d 631, 632, 636 (5th Cir.

1986)).
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the NRDC only $50 per hour for his services.m The attorney noted
that he provided his fees at a reduced rate at least partly because
the environmental group provides an office and secretarial services,
thereby eliminating some of his expenses.24 The court went on to
conclude that the party seeking recovery of attorneys' fees was
entitled "to the prevailing market rate ... even though he may see
fit for whatever reason to give this client the benefit of a reduced
rate."242 The court also resolved a variety of other questions regarding
the award of attorneys' fees and expenses.2 3

The court established the "appropriate" circumstances for
awarding attorneys' fees to a party who prevails or substantially
prevails in a CWA action. The standard requires advancement of the
goals of the statute under which the party has prevailed. Several of
the cases upon which the court relied suggested that the parties
seeking attorneys' fees under this type of statutory standard must
demonstrate a "substantial contribution" to the goals of the stat-
ute. 4 However, the Supreme Court case cited for the procedural
standard seems to eliminate the need for a lengthy inquiry into the
issue of "substantial" victory or victory on a "central issue.'' 24 The
Fifth Circuit did not require any "substantial" advancement of goals,
although in a sense it eliminated "purely procedural" remedies
without some substantive accomplishment from the realm of appro-
priate instances to award attorneys' fees under the CWA and prob-
ably other environmental statutes.

V. Toxic SUBSTANCES CONTROL ACT

In another case entitled Chemical Manufacturers Association v.
EPA,2 the court interpreted the Toxic Substances Control Act

240. See id. at 1281.
241. Id.
242. Id. (citing Missouri v. Jenkins, 491 U.S. 274, 286 (1989); Blum v. Stenson, 465 U.S.

886, 894-96 (1984)).
243. See id. at 1281-84.
244. See Abramowitz v. EPA, 832 F.2d 1071, 1079 (9th Cir. 1987); Carson-Truckee Water

Conservancy Dist. v. Secretary of the Interior, 748 F.2d 523, 524-27 (9th Cir. 1984).
245. See Ruckelshaus v. Sierra Club, 463 U.S. 680, 688-89 (1983) ("Congress intended to

eliminate both the restrictive readings of the 'prevailing party' adoption in some of the cases
cited above to end the necessity for a case-by-case scrutiny by Federal courts as to whether
plaintiffs prevailed essentially on 'central issues.' ").

246. 899 F.2d 344 (5th Cir. Apr. 1990).
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("TSCA").2A7 The court entered a very lengthy and detailed opinion
regarding the TSCA issues presented to the court. The case involved
the Chemical Manufacturers Association's ("CMA") challenge of an
EPA rule requiring industry testing of cumene under TSCA section
2603(a).2 The Fifth Circuit upheld certain aspects of the rule, but
remanded the case because the agency failed to articulate the stan-
dards or criteria upon which it found that releases of cumene to the
environment may be "substantial" or that humans may be exposed
to cumene in "substantial" amounts. u 9

The statutory background discussed by the court was rather
complex. Generally, the TSCA allows the EPA to require testing of
a chemical substance or mixture produced in substantial quantities
that either "(I) enters or may reasonably be anticipated to enter the
environment in substantial quantities or (II) [where] there is or may
be significant or substantial human exposure to such substances or
mixture. ,2  The testing is required in order to fill data gaps necessary
to determine whether the chemical "may present an unreasonable
risk of injury to health or the environment."'

The EPA does not make the initial decision as to which chemicals
will be reviewed in order to determine whether testing is necessary.
TSCA section 2603(e) provides for the establishment of a committee
of representatives of certain federal agencies and federally funded
institutions. 2  The committee, known as the Interagency Testing
Committee ("ITC"), makes recommendations regarding testing re-
quirements for priority chemicals to the EPA. The EPA must,
within a year, begin a rulemaking proceeding or "publish its reasons
for not doing so."2- If the agency conducts rulemaking proceedings,
it must follow the rulemaking standards under the Administrative
Procedure Act.2" Congress specifically provided that judicial review
of EPA testing orders under the TSCA would be allowed and that
review would be under the substantial evidence rule.0 6

247. 15 U.S.C. §§ 2601-2629 (1988).

248. Id. § 2603(a).
249. See 899 F.2d at 360.
250. 15 U.S.C. § 2603(a)(1)(B)(i) (1988) (emphasis added).
251. Id. § 2601(a)(2).
252. See id. § 2603(e)(2)(A)(i)-(viii).
253. 899 F.2d at 357.
254. Id. at 347. See 15 U.S.C. § 2603(e) (1988) (requiring publication of Administrator's

reasons for not initiating rulemaking proceedings).
255. See 5 U.S.C. § 553 (1988).
256. See 15 U.S.C. § 2618(c)(1)(B) (1988) ("[T]he court shall hold unlawful and set aside
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In the EPA's proposed rule regarding the testing of cumene, 257

the EPA identified several reasons for ordering future testing. 28 After
receiving comments on its proposed rule259 specifically from the CMA,
the EPA published the final rule on July 27, 1988.m° The EPA
accepted some of the CMA's comments and eliminated testing of the
potential risk of mutagenic and oncogenic effects of cumene expo-
sure. 261 The final rule requires the industry to perform health, envi-
ronmental and chemical fate testing.2

The critical finding reviewed by the court and attacked by the
CMA was that "cumene ... enters the environment in substantial
quantities, with the potential for resulting substantial human exposure
to cumene, from its manufacture, processing, use, and disposal. ' ' 263

The CMA based its attack on both factual and legal issues.
The factual challenges lodged with and interpreted by the court

were as follows: First, the CMA challenged the EPA's finding that
three million pounds per year of fugitive emissions was an accurate
estimate and that the cumene facilities created the greatest source of
exposure to the 13.5 million people who live in the surrounding
area. 2" The court rejected these challenges, finding that the evidence
on the record supported the finding. 26" The court ruled that the
CMA's study was not so compelling as to demonstrate that the EPA
estimate of three million pounds versus the CMA's estimate of
844,000 pounds was improper,2" especially since the EPA identified
several defects in the CMA study. 26 7 In addition, section 4(a)(1)(B)(i)

such rule if the court finds the rule is not supported by substantial evidence in the rulemaking
record . . . taken as a whole.").

257. See 899 F.2d at 348. Cumene is a colorless liquid with a sharp odor. It is produced
in only sixteen plants in the United States, with plants located primarily in the Philadelphia
and Houston areas. Approximately 3.3 billion pounds were produced in 1984 with an industrial
capacity of about 4.4 billion pounds. Cumene is used almost exclusively to produce two other
industrial chemicals, phenol and acetone. The presence of cumene in the environment is
attributable only to its manufacture and processing, and automobile and truck exhaust. See
id.

258. See id. at 348-49.
259. See id. at 349. See also 50 Fed. Reg. 46,105 (1985) (detailing the use of "public

comments").
260. See 5 Fed. Reg. 28,195 (1988) (codified at 40 C.F.R. § 799.1285 (1990)).
261. See 899 F.2d at 349.
262. Id.
263. Id. at 352 (quoting 53 Fed. Reg. 28,200 (1988)).
264. Id.
265. Id.
266. See id. at 353.
267. Id.
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clause (I) provides a standard of "may reasonably be anticipated"
while the criteria in clause (II) is "may be."' " Thus, only a "ballpark
estimate" is required by the EPA. Moreover, the court found after
review of both studies that the EPA's estimate was closer to the
mark than the CMA's estimate.29 And finally, the EPA provided
some support for its estimate from actual air monitoring data."0

The second challenge was to the evidence providing that "releases
of cumene to the aquatic environment are expected as a result of
cumene-bearing wastewater discharge from cumene manufacturing
and processing facilities." 27' The EPA had not presented any evidence
which supported this conclusion. None of the measurements taken
indicated cumene in surface or groundwater in the vicinity of cumene
manufacturing operations. 2

7
2 Although the court did not agree that

water pollution was substantial, the court speculated that the
4(a)(1)(B)(i) finding by the EPA could stand, based only on the
proven atmosphereic pollution. 273 Ultimately, the court requested that
the EPA clarify this specific issue on remand. 274

Next, the court turned to the CMA's legal challenges to the rule
requiring cumene testing. First, the CMA argued that the term "sub-
stantial" under section 4(a)(l)(B)(i) requires that the EPA find exposure
occurring at such a level "that if the chemical were 'highly toxic' it
could 'realistically be expected' to cause health and environmental
harm." 275 The court rejected the CMA's argument, stating that neither
the court nor "the EPA is obliged to adopt CMA's referenced con-
struction of 'substantial.' "276 The statute contained no definition of
"substantial," and the legislative history did not clarify the meaning
of the term. 2 7 Thus, the court concluded that Congress implicitly
delegated to the EPA the ability to develop a definition of "substan-
tial." 278 Moreover, the court concluded that the statutory construction
did not reference "risk," "injury" or "toxicity" as in the preceding

268. Id.
269. See id. at 352-53.
270. Id. at 353.
271. Id.
272. See id.
273. See id. at 353-54.
274. Id. at 354.
275. Id. (emphasis in original).
276. Id. (emphasis in original).
277. Id.
278. Id. (citing Chemical Mfrs. Ass'n v. EPA, 859 F.2d 977, 984 (D.C. Cir. 1988)).
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section.279 The court believed that "f[in a sense, general uncertainty
about chemicals and their effects is a major theme of the stat-
ute......

The court concluded that the requirement of testing is not
completely divorced from congressional concern with actual injury
to health and the environment. 281 The finding under TSCA that
substantial quantities may be released to the environment or that
there may be significant or substantial human exposure, standing
alone, is insufficient to require testing .2 2 The statute also requires
that there be insufficient data to determine health and environmental
effects and that the testing required will provide the data reasonably
to make this determination. 28 3

The second legal infirmity alleged by the CMA was that the
term "enter the environment in substantial quantities" requires more
than "entry," and includes "persistence" in the environment.2M The
CMA tried to use the legislative history to interpret "enter" as
requiring "exposure."2 5 The court concluded that "[t]he statute does
use different words, 'enter' and 'exposure.' "2" In addition, the court
did not believe that "exposure" necessarily requires duration or
persistence in the environment.

The CMA also challenged the conclusion that cumene creates
the potential for substantial human exposure and argued that cumene
exposure was very low in the United States. 2w7 The court noted it
had already rejected the factual aspect of this argument as well as
the legal argument that "substantial" must be measured against some
hypothetical risk.28 However, the court opined that this legal chal-
lenge involves the position that "substantial human exposure" must
mean more than just the number of persons exposed, without any

279. Id. (comparing 15 U.S.C. § 2603(a)(1)(A)(i) (1988) with id. § 2603(a)(l)(B)(i)).
280. Id. (citing 15 U.S.C. §§ 2601(b)(1), 2603(a)(l)(B)(ii) (1988); H.R. REP. No. 1341, 94th

Cong., 2nd Sess., at 3 (1976) ("It is often many years after exposure to a harmful chemical
before the effects of its harm become visible.")).

281. Id.
282. See id. at 354-55.
283. See id. at 355.
284. Id.
285. See id.
286. Id. (emphasis in original).
287. See id. at 356.
288. Id.
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review of the quantity or the circumstances of the exposure. 28 9 The
EPA had responded that "significant" refers to the quantity of
chemical exposure while "substantial" refers to the number of people
exposed. 290 The court noted that it found nothing in the rule before
the court where the EPA applied this definition, nor did it find any
EPA reference to a prior rule adopted by the EPA incorporating
this interpretation. 29' The court was troubled by the issue and referred
to its holding in United States v. Garner,292 stating that " 'It is well
established that an agency's action must be upheld, if at all, on the
basis articulated by the agency itself. . . .' Post hoc explanations-
especially those offered by appellate counsel-are simply an inade-
quate basis for the exercise of substantive review of an administrative
decision."

293

The CMA's third legal challenge of the EPA testing rule was
related to the court's comments regarding the finding by the EPA
that there is a potential for substantial human exposure to cumene. 294

Regarding this challenge, the court agreed with the CMA that the
EPA had failed to articulate any understandable criteria for its
ultimate conclusion that the level of cumene which enters the envi-
ronment is "substantial" and that the resulting human exposure to
this chemical is "substantial.' '295 The court noted that the EPA did
not provide, in its proposed final rule, any definition of "substan-
tial. 1 29 The EPA's construction in its appellate briefs was not
referenced in the proposed or final rule, and it was not in the court's
view "unambiguously required by the statute or legislative history."297
The EPA had ruled that in its second proposed test rule the EPA
intended to make decisions concerning these factors on a case-by-
case basis.

The court concluded that the statute requires more than that
some quantity of a chemical enter the environment and that some
human exposure occur. 298 The court noted that the EPA is allowed

289. Id.
290. Id.
291. Id.
292. 767 F.2d 104 (5th Cir. 1985).
293. 899 F.2d at 356 (quoting 767 F.2d at 116-17).
294. See id. at 357.
295. See id.
296. Id.
297. Id. at 358-59.
298. Id. at 359.
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considerable latitude in its interpretation of "substantial." 2" "How-
ever, 'an agency must cogently explain why it has exercised its
discretion in a given manner' and 'must offer rational connection
between the facts found and the choice made' "300 The court ruled
that there was neither general nor specific articulation of the stan-
dards or criteria in this particular rule, the administrative record or
prior EPA decisions of how "the EPA concluded either that the
quantities of cumene found to enter the environment from the
facilities in question were 'substantial' or that the human exposure
potentially resulting therefrom was 'substantial.' -130

Thus, the court remanded the rule to the agency to articulate
these standards.3 2 In the interim, however, the court decided not to
stay application of the rule because the first tier tests had been
concluded and it appeared that there were "no conceivably appro-
priate standards or criteria under which the EPA could properly
require cumene testing.' '303

Finally, the court noted that the CMA had also petitioned for
remand in an attempt to compel EPA consideration of more recent
cumene studies regarding levels of the chemical in the air near
facilities in Houston.3

0 The court ruled that the relevance of the

299. Id.; see Chemical Mfrs. Ass'n v. EPA, 859 F.2d 977, 984 (D.C. Cir. 1988) (noting
that agencies charged with administering a statute are afforded considerable deference). See
also Immigration & Naturalization Serv. v. Cardoza-Fonseca, 480 U.S. 421, 448 (1987)
(recognizing that ambiguous terms may be given concrete meaning through case-by-case
analysis); SEC v. Chenery Corp., 332 U.S. 194, 203 (1946) (determining the choice to construe
statutory language by rule or by order is within administrative discretion).

300. 899 F.2d at 359 (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 48-49, 52 (1983)). The court recognized that " 'an agency's action must be
upheld, if at all, on the basis articulated by the agency itself.' " Id. (quoting 463 U.S. at 50).
The court's opinion also discussed circuit precedent:

As we stated in Texas Power & Light v. Federal Communications Commission,
'[tJhe agency must articulate its findings and the reasons for its policy choices, so
that the court may ascertain whether it engaged in balanced, informed decision
making.'... As observed in a frequently cited passage, 'when the Secretary is obliged
to make policy judgments where no factual certainties exist or where facts alone do
not provide the answer, he should so state and go on to identify the considerations
he found persuasive.' This requirement has been described as 'a necessary minimum'
upon which courts reviewing agency actions must 'insist.'

Id. (footnotes and citations omitted).
301. Id.
302. Id. at 360.
303. Id. (emphasis added) (citing Chemical Mfrs. Ass'n v. EPA, 870 F.2d 177, 266 (5th

Cir. 1989), cert. denied, - U.S. -, I10 S. Ct. 1936, 109 L. Ed. 2d 299 (1990)).
304. Id.
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issue may depend on the criteria articulated by the EPA on remand,
and directed the EPA to afford CMA the ability to present these
studies and others as appropriate, unless they would not be material
to any of the EPA's established criteria.m

The court's analysis of the case establishes a check on EPA
decisions by requiring a clarification of the standard or criteria the
agency uses to reach conclusions. Although this case involved a
rulemaking proceeding, the court's opinion would equally apply to
agency adjudication, such as permit or enforcement proceedings. In
addition, the court, as it did in CMA II, remanded a rule to the
EPA where no evidence in the record supported a particular conclu-
sion by the agency.

VI. CONCLUSION

The Fifth Circuit, at least in some of its opinions during the
survey period, has provided a check on agency actions when the
EPA falls to provide an appropriate factual or legal basis for its
actions or conclusions. This precedent serves not only the regulated
community and the public at large by encouraging well-reasoned and
fully investigated rulemaking and adjudicatory decisions by the EPA,
but also provides guidance to the agency regarding development of
such decisions. Fortunately, the court did not blindly accept the
agency's decisions and thereby avoid close review by invoking def-
erence to agency decisions and statutory interpretations or the dis-
cretion of the agency. Too often courts, including the Fifth Circuit,
have allowed factual or legal determinations to stand when close
review would have uncovered the infirmity of these conclusions. To
their credit, the judges serving on the Fifth Circuit who reviewed
many of the environmental cases in the survey period avoided any
temptation to defer unnecessarily or inappropriately to the agency.

The Fifth Circuit also attempted to rely upon the express lan-
guage of the environmental statutes in rendering its opinions. Other
courts, in reviewing CERCLA cases in particular, cited the "remedial
purpose" for expanding the scope of the Act. The Fifth Circuit
resisted this trend and established a standard of statutory interpre-
tation that requires express language in the statute (or at least some
expression in the legislative history) to support a particular construc-

305. Id. at 360-61 (citing Shell Chem. Co. v. EPA, 826 F.2d 295, 298 (5th Cir. 1987)).
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tion. The Fifth Circuit may have created the basis for other courts,
if not the Supreme Court itself, to limit liability under CERCLA in
a way that rationally relates to the intent of Congress in enacting
the statute.




