
EXECUTIVE RIGHT IN A MINERAL ESTATE IS A
SEPARATE INTEREST IN REAL PROPERTY SUBJECT TO
PROPERTY LAW PRINCIPLES: Day & Co. v. Texiand
Petroleum, Inc., 786 S.W.2d 667 (Tex. 1990).

Mildred Keaton and Francell Young conveyed eighty acres of
land by warranty deed to Day & Company, Inc. ("Day, Inc.").' By
the deed, Keaton and Young reserved an undivided one-half mineral
interest but expressly conveyed all executive rights. 2 Thus, Keaton
and Young owned a nonexecutive, one-half mineral interest in the
eighty acres, and Day, Inc. owned the surface estate, one-half the
mineral estate, and all of the executive rights.3 Thereafter, Day, Inc.
conveyed ten acres of the eighty acre tract by warranty deed to John
and Genelda Shoaf, excepting and reserving an undivided one-fourth
mineral interest. 4 Although the deed excepted the one-half mineral
interest previously reserved to Keaton and Young, it did not mention
the executive right granted to Day, Inc. by the conveyance from
Keaton and Young.5

The Shoafs and Day, Inc. executed mineral leases.6 TexIand
Petroleum, Inc. ("Texland") subsequently acquired the leases cov-
ering all eighty acres.7 However, Day Inc., believing that Texland's

1. Day & Co. v. TexIand Petroleum, Inc., 786 S.W.2d 667, 668 (Tex. 1990).
2. Id. Specifically, the deed conveyed to Day, Inc. "the power to execute any and all

future leases for the development of said lands or any portion thereof, for oil, gas or other
minerals .... " Day & Co. v. Texland Petroleum, Inc., 718 S.W.2d 384, 386 (Tex. App.-
Amarillo 1986), aff'd, 786 S.W.2d 667 (Tex. 1990). Although the above excerpt from the deed
does not state so, the executive right was also granted to Day Inc.'s successors and assigns.
718 S.W.2d at 389.

3. 786 S.W.2d at 668.
4. 718 S.W.2d at 386. The deed from Day, Inc. to the Shoafs "expressly excepted from

[the] conveyance and reserved unto the Grantor herein, its successors and assigns forever, an
undivided 1/4 interest in and to all oil, gas and other minerals in, on, under and that may be
produced from the herein conveyed property, an undivided 1/2 interest in and to said oil, gas
and other minerals having been heretofore reserved." Id. The reference to the "undivided I/
2 interest . .. heretofore reserved" was not a current reservation, but merely a reference to
the already existing outstanding interest reserved by Keaton and Young in the original
conveyance to Day. Id. at 389.

5. 786 S.W.2d at 668.
6. Id.
7. Id. Texland later drilled and completed a well on the Shoafs' ten-acre tract. Id.
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predecessor in interest had failed to maintain his lease to Keaton and
Young's nonexecutive mineral interest, attempted to exercise the
executive right to the Keaton and Young interest by leasing the
minerals to Bobby G. Day.8 After executing this lease, Day, Inc. and
Bobby Day sued Texland and the Shoafs for a declaration that Day,
Inc. owned three-fourths of the executive rights covering the Shoaf's
ten acre tract.9 The trial court granted Texland's motion for summary
judgment, 0 and the court of appeals affirmed." On appeal, the Texas
Supreme Court initially reversed the lower courts. 2 However, upon

8. Id. Day, Inc. contended that it had a right to execute a new lease because Stringer,
Texand's predecessor in interest, had not paid delay rentals to Keaton and Young until
approximately three years after the lease from Day, Inc. to Stringer had been executed. 718
S.W.2d at 387. The new lease to Bobby G. Day covered the entire eighty acres involved in
the previous lease from Day, Inc. to Stringer. 718 S.W.2d at 387.

9. 786 S.W.2d at 668. Day, Inc. also sought a declaration that the lease from Day, Inc.
to Bobby Day was valid. Id.

10. Id. The district court declared the Shoafs to be the executive right holders to an
undivided 3/4 mineral interest and Day, Inc. to be the executive right holder to the remaining
1/4 mineral interest. Id. The court also declared that the lease from Day, Inc. to Bobby G.
Day was invalid and ineffective because Day, Inc. did not own the executive rights to Keaton
and Young's mineral interest. Id. Thus, the lease from Day, Inc. to Stringer was still valid,
having been revived by Keaton and Young's acceptance of past due delay rental payments and
by Keaton and Young's subsequent written ratification of the lease. Id. at 670. Since the
Stringer lease was executed, recorded, and revived before the lease to Bobby Day was recorded,
the Stringer lease was the superior lease. Id.

II. 718 S.W.2d at 392. The court of. appeals held that the warranty deed from Keaton
and Young to Day, Inc. conveying the executive right to "Grantee, its successors and assigns"
was a clear indication that the executive right was intended to be assignable, that the right
might be exercised by someone other than Day, Inc., and that the right was not personal only
to the grantee. Id. at 389. Applying the "greatest possible estate" rule, the court concluded
that the executive right was "so significantly and intimately connected with the mineral estate
as to be within the general rule that a warranty deed passes all the estate owned by the grantor
at the time of the conveyance unless there are reservations or exceptions which reduce the
estate conveyed." Id. (citing Cockrell v. Texas Gulf Sulphur Co., 157 Tex. 10, 299 S.W.2d
672 (1956)). Thus, when Day, Inc. conveyed the ten acre tract and reserved only a 1/4 mineral
interest, the executive rights to Keaton and Young's 1/2 mineral interest passed to the Shoafs
under the warranty deed. Id. Consequently, the Shoafs owned the executive rights to a 3/4
mineral interest, which was comprised of the executive right to Keaton and Young's 1/2
mineral interest and the executive right to their own 1/4 mineral interest acquired in the
conveyance from Day, Inc. Id. at 390.

12. Day & Co. v. Texland Petroleum, Inc., No. C-6007 (Tex. July 12, 1989) withdrawn,
new op. 786 S.W.2d 667. In the withdrawn opinion, the court held that "absent an expression
to the contrary in the deed, the conveyance of a mineral interest conveys the right to lease
that interest but no greater executive right." Id. Moreover, the court relied upon its own
decision in Pan American Petroleum Corp. v. Cain, 163 Tex. 323, 355 S.W.2d 506 (1962) in
holding that the executive right was not an interest in land. Id. Thus, the court concluded
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granting Texland's motion for rehearing, the court withdrew its
opinion and substituted a new opinion affirming the court of ap-
peals. 3 In the new opinion, the supreme court held that the executive
right in a mineral estate, even when severed from the other rights
incident to the mineral estate, is an interest in real property subject
to principles of property law.' 4

I. HISTORICAL PERSPECTIVE OF TiE EXECUTIVE RIGHT

An overwhelming number of American jurisdictions recognize
that land may be severed into two estates-the surface estate and
the mineral estate.' 5 The mineral estate is the most complete owner-
ship of oil and gas recognized in law, and, as a consequence, essential
rights, powers, privileges and attributes are attendant to the estate. 16

Generally, there are five essential attributes of the severed mineral
estate: 1) the right to develop; 2) the right to receive royalty payments;
3) the right to receive bonus payments; 4) the right to receive delay
rentals; and 5) the right to lease. 17 The right to lease, also known as

that § 5.001 (a) of the Texas Property Code was inapplicable because it applied only to estates
in land. Id. For the same reasons, the court concluded that the "greatest possible estate" rule
was inapplicable. Id. Further, the court cited Martin v. Snuggs, 302 S.W.2d 676, 678 (Tex.
Civ. App.-Fort Worth 1957, writ ref'd n.r.e.) for the proposition that when a grantor reserves
an interest in the mineral estate, the law implies a retention of the executive power to effectuate
that purpose. Id. Thus, the executive right was retained as a matter of law notwithstanding
an otherwise silent warranty deed. Id.

13. 786 S.W.2d at 667-68.
14. Id. at 669. The court also held that when a mineral interest is reserved or excepted

in a deed, the executive right covering that interest is also retained unless specifically conveyed
and when a mineral interest is conveyed, the executive right incident to that interest passes to
the grantee unless specifically reserved. Id. at 669 n.1 (citing Martin V. Snuggs, 302 S.W.2d
676, 678 (Tex. Civ. App.-Fort Worth 1957, writ ref'd n.r.e.); Schlittler v. Smith, 128 Tex.
628, 630-31, 101 S.W.2d 543, 544 (1937)).

15. See I H. WILLIAMS & C. MEYERS, OIL AND GAS LAW § 301, at 431 n.1 (1988)
[hereinafter I H. WILLIAMS & C. MEYERS].

16. See id. at 432.
17. Altman v. Blake, 712 S.W.2d 117, 118 (Tex, 1986) (citing R. HEMMINGWAY, LAW OF

OIL AND GAS §§ 2.1-.5 (1971)). See also Westbrook v. Ball, 222 Miss. 788, 791, 77 So. 2d
274, 275 (1955) (owner of minerals has right to execute oil, gas and mineral leases, right to
select lessee and fix terms of lease, and right to receive bonuses, delay rentals and royalties
therefrom); Day & Co. v. Texland Petroleum, Inc., 718 S.W.2d 384, 388 (Tex. App.-Amarillo
1986), aff'd, 786 S.W.2d 667 (Tex. 1990) (owner of minerals has right to participate in bonuses,
rentals, and royalties, right to lease land for oil and gas development, and exclusive right to
enter premises for purpose of drilling); Elick v. Champlin Petroleum Co., 697 S.W.2d 1, 4
(Tex. App.-Houston [14th Dist.] 1985, writ ref'd n.r.e.) (mineral rights contained in owner's

1991]
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the "leasing right" or the "executive right,' ' 8 is defined as the right
to execute oil and gas leases to secure the exploration and develop-
ment of the minerals.' 9 It is well established that the executive right
may be severed from the mineral estate. 20 Once severed, the executive
right may be conveyed or reserved upon any terms that the mineral
owner deems proper. 21

There are numerous reasons for conveying or reserving the
executive right. The mineral owner may wish to reserve a royalty or
nonexecutive mineral interest while conveying the executive right
covering the full mineral estate. 22 This allows him to receive income
from the retained interest, but relieves him of the burden of exploring
for and developing the minerals. 23 A more common occurrence is
where the mineral owner conveys a royalty or nonexecutive mineral
interest but reserves the executive right covering the interest con-
veyed. 24 In the latter instance, the mineral owner reserves the executive
right in order to allow him to participate in the bargaining process
with the lessee and exercise some control over the lease terms. 25

Consequently, investors are willing to purchase royalty and nonexe-
cutive interests on the assumption that the holder of the executive
right will act in his own self-interest and exact the best terms

bundle of interests consist of rights to participate in bonuses, rentals, and royalties, exclusive
right to enter premises for purpose of drilling, and right to execute oil, gas, and mineral
leases); R. HEMMNGWAY, LAW OF On. AND GAS § 2.1, at 34 (2d ed. 1983) [hereinafter R.
HEMMINGWAY] (attributes include power to lease, right to bonus, right to delay rentals, right
to royalty, right to shut-in-royalty, and other rights); I H. WnLIAMS & C. MEYERS, supra note
15, § 301, at 433 (attributes of mineral estate include right to sell all or part of estate, right
to explore for and develop minerals on estate, and right to execute oil and gas leases).

18. 1 H. WLLAMS & C. MEYERS, supra note 15, § 301, at 433; see also R. HEMMINGWAY,

supra note 17, § 2.2, at 34 (executive right is also referred to as the "power to lease").
19. 1 H. WLLaMS & C. MEYRS, supra note 15, § 301, at 433; see also R. HEMKNGWAY,

supra note 17, § 2.2, at 34 (power to lease is right to transfer development rights of mineral
estate to another); 2 H. WILLIAMS & C. MEYERS, On. AND GAS LAW § 338, at 198 (1989)
[hereinafter 2 H. WMLLAMS & C. MEYERS] (executive right is defined as exclusive power to
execute oil and gas leases).

20. Elick v. Champlin Petroleum Co., 697 S.W.2d 1, 4 (Tex. App.-Houston [14th Dist.]
1985, writ ref'd n.r.e.).

21. Id. (citing Schlittler v. Smith, 128 Tex. 628, 630, 101 S.W.2d 543, 544 (1937); Martin
v. Snuggs, 302 S.W.2d 676, 678 (Tex. Civ. App.-Fort Worth 1957, writ ref'd n.r.e.)).

22. 2 H. WnLAMs & C. MEYERS, supra note 19, § 338, at 197.
23. 1 E. KuNTz, THE LAW OF On, AND GAS § 15.7, at 443 (1987).
24. 2 H. WLAms & C. MEYERS, supra note 19, § 338, at 197.
25. See id. § 324, at 25. Presumably, the mineral owner reserving the executive right has

an interest in the surface estate and desires to protect the interest by exacting the most favorable
lease terms available.
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possible.2 6 Furthermore, keeping the executive right in the hands of
one person facilitates leasing of the entire mineral estate by elimi-
nating the need to obtain the cooperation of several mineral interest
owners .27

II. LEGAL PERSPECTIVE OF THE EXECUTIVE RIGHT

Although courts clearly recognize the existence of the executive
right, they have found themselves confronted with problems con-
cerning alienability and duration of the right.2 8 In this regard, a
question arises as to whether the right may be inherited or assigned
when the original deed reserves or conveys the executive right to the
grantor or grantee, but is silent as to "heirs and assigns." A survey
of case law reveals that in California, Kentucky and Oklahoma, the
executive right is inheritable or assignable where expressly provided
for by words of duration. 29 However, where the deed is silent as to
words of duration, and the executive right holder fails to exercise
the right while alive, Oklahoma classifies the executive right as a
personal nonassignable, noninheritable right that terminates upon the
holder's death.30 Until recently, Texas was in accord with these

26. See id.
27. See id.
28. R. HEMMINGWAY, supra note 17, § 2.2, at 36-42.
29. See Keville v. Hollister, 29 Cal. App. 3d. 203, 208, 105 Cal. Rptr. 238, 240-41 (1972)

(holding that executive right, reserved "unto Grantor and its successors and assigns," could
be conveyed without consent of nonexecutive mineral interest owners); Bonzo v. Nowlin, 285
S.W.2d 153, 155 (Ky. 1955) (holding that executive right, conveyed to "[grantee], his heirs,
executors, administrators or assigns," could be exercised by grantee's heirs in light of the fact
that grantors intended power to extend to others); Stone v. Texoma Prod. Co., 336 P.2d
1099, 1101 (Okla. 1959) (holding that where grantor reserved executive right in himself, his
heirs, executors, administrators and assigns, and intended right to constitute subject of

ownership with power of assignment, executive right, upon death of grantor, descended to his
heirs, who became vested with right to assign); Skelly Oil Co. v. Butner, 201 Okla. 372, 375,

205 P.2d 1153, 1156 (1949) (holding that where grantors reserved executive right in themselves,

their heirs or assigns, subsequent warranty deed conveying land also conveyed executive right,
and original deed expressly reserving executive right in grantor and assigns was affirmative

proof that right was assignable).

30. See Howard v. Dillard, 198 Okla. 116, 119, 176 P.2d 500, 502-03 (1947). Although

the courts in Keville and Bonzo did not address the issue of transfer in the absence of express
words of duration, it would be reasonable to conclude that in future cases California and
Kentucky would resolve the issue in a manner similar to the Oklahoma Supreme Court's

rationale in Howard.
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jurisdictions in determining whether the executive right was assignable
or inheritable.

III. TRANSFER OF THE EXECUTIVE RIGHT IN TEXAS

A. Transfer in the Presence of Express Words of Duration

Allison v. Smith31 serves as a point of departure in tracing Texas
law with regard to transfer of the executive right. The case is
noteworthy in that the court failed to address whether words of
duration were required in order for the executive right to be assigned.
In Allison, Bertha Clark conveyed a one-half mineral interest in the
northwest one-fourth of a section to Nedra Neely, reserving for
herself, her heirs and assigns the exclusive right to execute mineral
leases on the land.32 Subsequently, Clark conveyed the north one-
half of this section to Marvin Key, subject to any outstanding mineral
interests.33 Thus, Key owned all of the surface estate and a one-half
mineral interest in the north one-half of the section.34 H. P. Allison
later obtained a one-fourth mineral interest in the northwest one-
fourth of the section.3 5 Key, as assignee of Clark and acting under
the executive right in the deed from Clark to Neely, executed an oil
and gas lease to R. E. Smith covering the north one-half of the
section.36 Thereafter, Allison's attorney notified Key that the Smith
lease had lapsed due to Smith's failure to pay delay rentals.3 7 After
attempts to ratify the lease failed, Key executed a second lease to
Smith covering the northwest one-fourth of the section, as well as
Allison's mineral interest.3"

Allison sued to cancel the two Smith leases, contending that Key
lacked authority to execute the second lease because the executive

31. 278 S.W.2d 940 (Tex. Civ. App.-Eastland 1955, writ ref'd n.r.e.).
32. Id. at 941. The deed stated in relevant part that "[g]rantor, her heirs and assigns,

hereby reserve the exclusive right to make and execute any and all future oil and gas leases
covering the herein conveyed property, or any part thereof." Id.

33. Id. at 941.
34. Id.
35. See id. at 942. In fact, the 1/4 mineral interest was owned by Allison, six of his

brothers and sisters, a niece, and a nephew. Id. at 941-42. The court's opinion does not state
from whom Allison and his relatives obtained the 1/4 mineral interest, but the interest was
apparently part of the mineral interest originally conveyed from Clark to Neely.

36. Id. at 941.
37. Id. at 942.
38. Id. at 943.

[Vol. 22:281
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right had been revoked by the letters from Allison's attorney to
Key.39 On appeal, Allison argued that since Key had parted with his
one-half mineral interest, the executive right was not a "power
coupled with an interest" and could, therefore, be revoked. ° In
rejecting Allison's argument, the Eastland Court of Appeals found
that Key owned a one-half mineral interest, thus giving him an
interest in the subject matter.4 1 Consequently, the power to lease held
by Key was a "power coupled with an interest" that could not be
revoked by Allison. 42

In reaching its conclusion, the court apparently assumed that
"the exclusive power to execute leases was vested in Key as assignee
of Bertha B. Clark. '43 Unfortunately, the court offered no basis for
its reliance on this assumption. Thus, it is unclear whether the
executive right vested in Key because of or in spite of the express
words of duration in the original deed reserving the right in Clark.
By assuming that the executive right passed to Key as assignee of
Clark, the court failed to address whether words of duration were
required for the right to pass to Key. Thus, Allison left unanswered
whether the executive right could be assigned in the absence of words
of duration.

39. Id. Allison's attorney wrote two letters to Key stating that the lease was no longer
considered to be in effect, that Allison and the other owners did not consent to the execution
of any further leases, and that Key did not have a right to execute any instrument affecting
their minerals. Id. at 942-43.

40. Id. at 944-45.
41. Id. at 945.
42. See id. at 945-46. In arriving at its holding, the court cited Odstrcil v. McGlaun, 230

S.W.2d 353 (Tex. Civ. App.-Eastland 1950, no writ) and Superior Oil Co. v. Stanolind Oil
& Gas Co., 230 S.W.2d 346 (Tex. Civ. App.-Eastland 1950), aff'd, 150 Tex. 317, 240 S.W.2d
281 (1951) for the proposition that the executive right was an irrevocable power coupled with
an interest. Id. at 945. Odstrcil and Superior, decided on the same day by the Eastland Court
of Appeals, both involved the conveyance of a power of attorney authorizing the grantee, his
heirs and assigns to execute oil and gas leases on the land. However, the question of whether
the executive right could be transferred was not at issue in either case, as the grantee was
exercising the right and had not made any attempt at assignment. See 230 S.W.2d at 354; 230
S.W.2d at 351.

43. 278 S.W.2d at 946. The court's opinion does not contain an excerpt of the deed from
Clark to Key. However, when Clark conveyed the north 1/2 of the section and a 1/2 mineral
interest to Key, she presumably conveyed all of the executive rights as well. This is especially
convincing in light of the fact that Clark had previously conveyed a 1/2 mineral interest in
the section to Neely. See id. at 941. Thus, Clark would not have owned any mineral interests
in the section and would have no interest in holding a bare executive right.
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B. Transfer in the Absence of Express Words of Duration

In Pan American Petroleum Corp. v. Cain," the Texas Supreme
Court addressed whether the executive right could transfer to the
right holder's heirs in the absence of words of duration. 4 Pan
American involved the conveyance of a one-fourth mineral interest
in one hundred and sixty acres by James Kiser to Mae Johnston,
wherein Kiser reserved the executive right solely unto himself. 6 At
the time of the conveyance, Kiser owned an undivided mineral interest
in ninety of the one hundred and sixty acres. 47 Johnston later con-
veyed a one-eighth mineral interest to H.L. Cain. 4 Kiser died intestate
and his ninety acre mineral interest passed to his heirs. 49 The heirs
availed themselves of the executive right by executing four oil and
gas leases to Leland Fikes.5 0 At the time of the suit the leases were
owned by Fikes and Pan American Petroleum Corporation ("Pan
American")." Cain brought an action for recovery of title and
possession of the interests in oil and gas, contending that his one-
eighth mineral interest was not subject to the leases executed by
Kiser's heirs.52 The Amarillo Court of Appeals affirmed the trial
court's summary judgment in favor of Cain, holding that the power
to lease owned by Kiser was a power coupled with an interest that
terminated upon his death. 3

After granting writ of error, the Texas Supreme Court addressed
whether the executive right reserved by Kiser was a power coupled
with an interest.5 4 After a lengthy discussion of various "classifica-

44. 163 Tex. 323, 355 S.W.2d 506 (1962).
45. See id. at 324; 355 S.W.2d at 507.
46. Id. The deed in pertinent part stated that "the Grantor herein reserves the right to

lease said land without the joinder of the grantee." Id.
47. Id.
48. Id.
49. Id.
50. Id.
51. Id. at 324-25, 355 S.W.2d at 507.
52. Id. at 325, 355 S.W.2d at 507.
53. See id. at 323, 325, 355 S.W.2d at 506-07.
54. Id. at 325-26, 355 S.W.2d at 507-08. The court stated that there was no doubt that

an interest in land and a power with respect to another interest in the same land were vested
in Kiser. Id. at 325, 355 S.W.2d at 507. However, the court noted that for the executive right
to be preserved after Kiser's death, Kiser must have held an "interest in the thing itself." Id.
Furthermore, the court noted that "the executive right reserved to the grantor in a conveyance
of an undivided mineral fee interest is not a power coupled with an interest . . . because the

[Vol. 22:281
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tions" applicable to the executive right," the court concluded that
the power to lease reserved by Kiser was not a power coupled with
an interest because Kiser did not own any estate in the subject matter
on which the executive right was to operate.16 Furthermore, the court
held that it was clear that the executive right in itself was not an
interest in land.57 Rather, the court characterized the right as a power
given by way of security because Kiser had reserved the executive
right to protect, secure, and facilitate the leasing of his ninety-acre
mineral interest.5 8

grantor has no interest or estate in the subject or thing on which the power is to be exercised,
i.e. the undivided mineral interest conveyed to the grantee." Id. at 325, 355 S.W.2d at 508.
Arguably, the court erred in concluding that Kiser held no interest in the "thing on which the
power is to be exercised." Id. Kiser did in fact have an interest on which the executive right
could operate, as he owned at the time of his death a ninety-acre mineral interest in the same
160 acres in which Cain owned a 1/8 mineral interest. Thus, Kiser had an interest in leasing
the ninety acres for oil and gas production, and this ninety acres included the 1/8 mineral
interest held by Cain. See Allison v. Smith, 278 S.W.2d 940, 945-46 (Tex. Civ. App.-Eastland
1955, writ ref'd n.r.e.) (finding that where a nonexecutive mineral owner held a 1/4 mineral
interest, executive right holder owning a 1/2 mineral interest in same land had an "interest in
the subject matter" and an irrevocable power coupled with an interest).

55. 163 Tex. at 326, 355 S.W.2d at 508. The court discussed Professor Mechem's
proposition that the interest of an agent in the execution of a power may be one of three
kinds: a mere naked power, a power given by way of security, or an orthodox power coupled
with an interest. Id. It is unclear why the court engaged in such a long-winded attempt at
"pigeonholing" the executive right into a particular classification, as the resulting classification
was irrelevant in determining whether Kiser's heirs could exercise the executive right.

56. 163 Tex. at 326, 355 S.W.2d at 508.
57. Id. at 329, 355 S.W.2d at 510. The court stated that the executive right was not an

interest in land because "[i]t does not entitle the holder, either presently or at any time in the
future, to possession or use of, or any benefit arising from, the land or any part therof." Id.
Furthermore, the court relied on the Pennsylvania Supreme Court's assertion that "a power
is an authority given to dispose of real or personal property . . . . It is not an estate in the
property .... " Id. (quoting Hupp v. Union Coal & Coke Co., 284 Pa. 529, 131 A. 364, 365
(1925)). By holding that the executive right was not an interest in land, the court dispensed
with Pan American's argument that TEX. REV. CrV. STAT. ANN. art. 1291 (Vernon 1963),
repealed by Act of 1983, ch. 576, § 1983 Tex. Gen. Laws 3475, 3729 (current version at TEX.
PROP. CODE ANN. § 5.001 (Vernon 1984)) rendered the absence of the words "heirs and
assigns" immaterial. See 163 Tex. at 327-28, 355 S.W.2d at 509. Article 1291 provided that
"[elvery estate in lands which shall thereafter [hereafter] be granted, conveyed or devised to
one although other words heretofore necessary at common law to transfer an estate in fee
simple be not added, shall be deemed a fee simple, if a less estate be not limited by express
words or do not appear to have been granted, conveyed or devised by construction or operation
of law." Id. at 328, 355 S.W.2d at 509-10 (quoting TEx. RaV. Crv. STAT. ANN. art. 1291
(repealed 1983)). The court held that article 1291 did not apply to a grant or reservation of
something other than an interest in land. See id. at 328, 355 S.W.2d at 510. The court also
held that a grant or reservation of the executive right was not a covenant running with the
land or otherwise. Id. at 329, 355 S.W.2d at 510.

58. See 163 Tex. at 326, 355 S.W.2d at 508.
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The court next addressed whether the executive right reserved in
the grantor could be exercised by his heirs.5 9 By a 5-4 vote, the court
held that the executive right terminated with the death of the original
holder unless there was something to indicate that the parties intended
the power to survive. 6° Since nothing in the reservation indicated that
anyone other than Kiser was to exercise the executive right, the right
terminated upon his death and reverted to Cain, the owner of the
mineral estate to which the right related. 6'

In a dissenting opinion, Justice Smith contended that the exec-
utive right reserved by Kiser was "a property right, an interest in
land, appurtenant to the mineral interest [conveyed to Johnston],
and for the use and benefit of the mineral interest retained and
owned by Kiser, and as such passed on his death by descent to his
heirs." 62 Furthermore, Justice Smith argued that the executive right
reserved by Kiser was a "power coupled with an interest" because
Kiser held a ninety acre mineral interest along with the power to
lease his interest and the Johnston-Cain interest. 63 Therefore, under
Justice Smith's analysis, Kiser retained an interest in the property on

59. Id. at 327, 355 S.W.2d at 509. The court noted that this issue did not arise in Odstrcil,
Superior, or Allison because the executive right was expressly granted or reserved to the heirs
and assigns of the original holder. Id. at 328, 355 S.W.2d at 509. The Kiser-Johnston deed in
Pan American did not contain any words of inheritance to suggest that the parties intended
for Kiser's heirs or assigns to be able to exercise the executive right originally reserved in him.
Id. at 330, 355 S.W.2d at 510-11.

60. Id. at 327, 355 S.W.2d at 509. In arriving at their holding, the court relied on the
Oklahoma Supreme Court cases of Howard v. Dillard 198 Okla. 116, 119, 176 P.2d 500, 502-
03 (1947) (holding that where deed is silent as to "heirs and assigns" and executive right
holder fails to exercise right while alive, executive right is not assignable or inheritable and
terminates upon right holder's death) and Stone v. Texoma Prod. Co., 336 P.2d 1099, 1101
(Okla. 1959) (holding that where grantor reserved executive right in himself, his heirs, executors,
administrators and assigns, and intended right to constitute subject of ownership with power
of assignment, executive right, upon death of grantor, descended to his heirs, who became
vested with right to assign).

61. See 163 Tex. at 327, 355 S.W.2d at 509. Although the court of appeals did not
expressly state that the executive right reverted to Cain, this can be the only reasonable
conclusion in light of the court's statement that "Cain became a grantor of the power to lease
• .. by accepting the mineral deed from Mrs. Mae Johnston who had accepted the original
deed from Kiser in which he retained the power here in question." See Pan American Petroleum
Corp. v. Cain, 340 S.W.2d 93 (Tex. Civ. App.-Amarillo 1960), aff'd, 163 Tex. 323, 355
S.W.2d 506 (1962); see also Day & Co. v. Texland Petroleum, Inc., 786 S.W.2d 667, 669
(Tex. 1990) (citing Pan American for the holding that the "severed executive right, retained
by the grantor, did not survive his death and pass to his heirs, but rather passed to the owners
of the mineral interest to which the right related.").

62. 163 Tex. at 331, 355 S.W.2d at 511 (Smith, J., dissenting).
63. Id. at 332, 355 S.W.2d at 512 (Smith, J., dissenting).
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which the power could operate and the power and interest were
united in Kiser.64 Consequently, the power coupled with an interest
held by Kiser did not terminate at his death. 65

The dissent also strongly criticized the majority for relying on
the absence of the words "heirs and assigns" in concluding that the
power reserved to Kiser was a personal right that terminated upon
his death and did not pass to his heirs. Justice Smith argued that
article 1291 precluded the need for the words "heirs and assigns,"
and suggested that the "purpose of the statute would be thwarted if
.. words of inheritance were necessary to secure to the heirs of the

grantor the rights expressly reserved to the grantor." 66 In addition,
Justice Smith noted that while there were no words of inheritance in
the reservation, there was also no provision stating that the executive
right reverted to Johnston or her assigns upon the death of Kiser. 67

Justice Smith contended that the clear import of article 1291 required
words of reversion in order for the right or interest to return to the
party who would have held it but for the reservation. 6  Thus, in
Justice Smith's view the executive right could not revert to Cain (as
Johnston's assignee) in the absence of words of reversion. 69

C. Status of the Executive Right After Pan American

Pan American Petroleum Corp. v. Cain70 made a notable con-
tribution to the law in Texas regarding transfer of the executive

64. Id.
65. See id. at 332-33, 355 S.W.2d at 512 (Smith, J., dissenting) (citing Drake v. 0' Brien

99 W. Va. 582, 130 S.E. 276 (1925) for the proposition that "where the power is coupled
with an interest ...the death of the person who conferred the power has no effect upon it")
(emphasis added in Pan American). Thus, Kiser's death did not cause the power to terminate.

66. Id. at 334, 355 S.W.2d at 513-14 (Smith, J., dissenting). Furthermore, Justice Smith
noted that states following the common law rule requiring words of inheritance recognize that
the words are not necessary after the passage of a statute such as article 1291. Id. at 335, 355
S.W.2d at 514 (Smith, J., dissenting).

67. Id. at 335, 355 S.W.2d at 514 (Smith, I., dissenting).
68. Id.
69. See id. at 334, 355 S.W.2d at 513 (Smith, J., dissenting). Furthermore, Justice Smith

reasoned that the executive right expressly reserved by Kiser could never become the property
of Johnston or her assignee Cain, as property that is reserved in a deed is never included in
the grant. See id. -at 331, 355 S.W.2d at 511-12 (Smith, J., dissenting) (citing Cockrell v. Texas
Gulf Sulphur Co., 157 Tex. 10, 299 S.W.2d 672 (1957)). Cockrell is often cited as authority
for the "greatest possible estate" rule, which states that "a warranty deed will pass all of the
estate owned by the grantor at the time of the conveyance unless there are reservations or
exceptions which reduce the estate conveyed." 157 Tex. at 15, 299 S.W.2d at 675. Thus, since
Kiser expressly reserved the executive right, it could never pass under the deed to Johnston or
Cain.

70. 163 Tex. 323, 355 S.W.2d 506 (1962).
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right. The holding in Pan American suggested that since the executive
right was contractual in nature, a specific classification of the exec-
utive right was irrelevant to the determination of whether the right
could transfer; rather, the presence or absence of words of duration
appeared to control over a particular classification. 7' Since the ma-
jority relied solely upon the absence of the words "heirs and assigns"
in determining that the right was personal to Kiser and terminated
upon his death, 72 it is likely that the right would still not have passed
to Kiser's heirs even if the court had classified the right as a "naked
power" or a "power coupled with an interest."

Furthermore, Pan American answered the question presented by
Allison with respect to whether the executive right could be assigned
when words of duration were absent from the original deed. 73 If the
executive right could not be inherited in the absence of the words
"heirs and assigns," the right arguably could not be assigned in the
absence of these same words. Moreover, it would follow from the
Pan American rationale that if the grantor conveyed the executive
right and the deed was silent as to "heirs and assigns," the absence
of these words suggests that there was no intent for anyone other
than the grantee to exercise the power to lease. 74 Presumably, the
absence of words of duration prevented the grantee from subsequently
conveying the right and precluded his heirs from inheriting the right.

Unfortunately, in answering these questions Pan American cre-
ated some questions of its own. By relying on words of duration to
determine whether the executive right could transfer, Pan American
left unclear how the executive right, after vesting in the right holder's
heir or assignee, could subsequently be assigned or inherited. For
example, if the original deed reserved the executive right in the
"grantor, his heirs and assigns," and C later acquired the right from

71. The court, after a lengthy discussion regarding possible characterizations of the
executive right held by Kiser, characterized the right as a power given by way of security. 163
Tex. at 326, 355 S.W.2d at 508. However, the court then declared that the right held by Kiser
terminated upon his death because there was nothing in the conveyance to indicate that the
parties intended for the executive right to be exercised by others. Id. at 330, 355 S.W.2d at
510. Obviously, classification of the executive right as a power by way of security had no
bearing on whether the right could transfer to Kiser's heirs. Rather, this question turned on
the absence or presence of express words of duration.

72. Id. at 331, 355 S.W.2d at 511 (Smith, J., dissenting).
73. See supra discussion § 111, A.
74. See 163 Tex. at 327-28, 355 S.W.2d at 509.
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the grantor by inheritance, C presumably acquired the identical
executive right previously held by the grantor. The words of duration
in the original deed would allow the right to transfer to C's heirs
and assigns under the Pan American rationale.

However, the result would be different if C acquired the right
from the grantor by assignment. To illustrate, assume the original
deed reserved the executive right in the "grantor, his heirs and
assigns," but a subsequent deed from the grantor conveying the right
to C was silent as to "heirs and assigns." Did the executive right
terminate upon the death of C, or did it pass by descent to C's
heirs? Furthermore, would the right have been assignable by C
without express words of duration in the deed from the grantor to
C?. Again, absent the requisite words of duration in the second deed,
the executive right under Pan American was probably personal to
C.75 Consequently, C could not convey the executive right and his
heirs could not inherit the right. 76 Rather, the executive right would
terminate upon C's death and revert to the owner of the mineral
interest to which the right related. 77 The same result would necessarily
obtain where the grantor, rather than reserving the executive right,
conveyed the right to A with the words "heirs and assigns," but A
later conveyed the right to B without these words.

Thus, it appears that Pan American, by relying so heavily upon
the presence or absence of express words of duration, created some
gray areas regarding subsequent transfer of the executive right.
However, a recent decision by the Texas Supreme Court has clarified
these gray areas by redefining the law regarding transfer of the
executive right.

IV. DAY & Co. v. TEXLAND PETROLEUM, INC.

Mildred Keaton and Francell Young conveyed eighty acres of
land by warranty deed to Day & Company, Inc. ("Day, Inc."),
reserving an undivided one-half mineral interest, but expressly con-
veying all executive rights.78 Thus, Keaton and Young owned a
nonexecutive, one-half mineral interest in the eighty acres and Day,

75. See id. at 329, 355 S.W.2d at 510.
76. See id.
77. See supra note 60 and accompanying text.
78. Day & Co. v. TexIand Petroleum, Inc., 786 S.W.2d 667, 668 (Tex. 1990).
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Inc. owned the surface estate, one-half the mineral estate, and all
executive rights. 79 Day, Inc. conveyed ten acres of the eighty acre
tract by warranty deed to John and Genelda Shoaf. 80 The deed
reserved an undivided one-fourth mineral interest in Day, Inc., but
was silent as to the executive right granted to Day in the conveyance
from Keaton and Young.8 1

Day, Inc. and the Shoafs executed mineral leases.8 2 Texland
Petroleum, Inc. ("Texland") subsequently acquired the leases cov-
ering all eighty acres.83 However, Day, Inc., believing that Texland's
predecessor in interest had failed to maintain his lease to Keaton and
Young's nonexecutive mineral interest, attempted to exercise the
executive right to the Keaton and Young interest by leasing the
minerals to Bobby G. Day. 4 Thereafter, Day, Inc. and Bobby Day
sued Texland and the Shoafs for a declaration that Day, Inc. owned
three-fourths of the executive rights covering the Shoaf's ten acre
tract.85 The trial court granted Texland's motion for summary judg-
ment,8 6 and the court of appeals affirmed.8 7 On appeal, the Texas
Supreme Court initially reversed the lower courts.8 8 However, upon
granting TexIand's motion for rehearing, the court withdrew its
opinion and substituted a new opinion affirming the court of ap-
peals.8 9 In the new opinion, the supreme court held that the executive
right in a mineral estate, even when severed from the other rights
incident to the mineral estate, is an interest in real property subject
to principles of property law. 90

A. Analysis of Day

After Day, the law with respect to subsequent transfers of the
executive right is quite clear. By overruling Pan American Petroleum

79. Id. at 668.
80. Id.
81. Id.
82. Id.
83. Id.
84. Id.
85. Id.
86. Id.
87. Day & Co. v. Texland Petroleum, Inc., 718 S.W.2d 384, 392 (Tex. App.-Amarillo

1986), aff'd, 786 S.W.2d 667 (Tex. 1990).
88. Day & Co. v. Texland Petroleum, Inc., No. C-6007 (Tex. July 12, 1989) withdrawn,

new op. 786 S.W.2d 667.
89. 786 S.W.2d at 667-68.
90. Id. at 669.
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Corp. v. Cain91 to the extent that it conflicted with Day, the court's
opinion eliminates the requirement that there be "something to
indicate that the parties intended that the power should survive and
be exercised by others." 92 In other words, now that the executive
right is recognized as an interest in land as opposed to a contractual
right, there is no need for words of duration in the original deed
conveying or reserving the right to indicate that the grantor and
grantee intended the right to be assignable or inheritable. 93 Further-
more, as an interest in real property, the executive right possesses
the attributes commonly associated with a fee simple absolute. 94

Accordingly, the executive right is now freely assignable, devisable,
and inheritable. 95

Under Pan American, it was clear that the severed executive
right was a contract-based right in the nature of a power, the duration
of which was controlled by the parties' intent. 96 Thus, subsequent
transfer of the executive right was governed by principles of contract
law pertaining to agency and powers of attorney. 97 Day, Inc. relied
upon this authority in arguing that the executive right was in the
nature of a power and could only pass to the Shoafs by express
assignment. 9 However, the court rejected this argument and adopted

91. 163 Tex. 323, 355 S.W.2d 506 (1962).
92. Id. at 327, 355 S.W.2d at 509.
93. Although Day did not expressly state that words of duration were no longer necessary

to allow the executive right to transfer, this conclusion follows logically from the court's
holding. Recall that in Pan American Petroleum Corp. v. Cain, 163 Tex. 323, 355 S.W.2d
506 (1962), the court held that TEX. REv. CIv. STAT. ANN. art. 1291 (repealed 1983) (current
version at TEX. PROP. CODE ANN. § 5.001 (Vernon 1984)) dealt only with interests in land
and was inapplicable to transfers of the executive right. Id. at 328-29, 355 S.W.2d at 510.
Section 5.001 (a) provides that "an estate in land that is conveyed or devised is a fee simple
unless the estate is limited by express words or unless a lesser estate is conveyed or devised
by construction or operation of law. Words previously necessary at common law to transfer
a fee simple estate are not necessary." TEX. PR6P. CODE ANN. § 5.001 (Vernon 1984). Now
that the executive right is an interest in real property, section 5.001 is clearly applicable to the
executive right, and the right may be assigned or inherited without words of duration in the
original deed conveying or reserving the right.

94. See J. CREBBET & C. JOHNSON, PRINCIPLES OF THE LAW OF PROPERTY 41 (3d ed. 1989)
[hereinafter J. CRIBBET & C. JOIHNSON] (characterizing the attributes of the fee simple absolute
as freely alienable, devisable and inheritable).

95. See id. By analogy, the executive right would also be freely alienable, inheritable and
devisable now that it is an interest in real property.

96. 786 S.W.2d at 669.
97. Id.
98. Id. at 668.
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the position of Texland, reasoning that the executive right was
essentially an interest in property and was therefore governed by
property law principles. 99

In arriving at their conclusion, the court noted that the executive
right, when bundled with the other rights and attributes comprising
the mineral estate, was a real property interest subject to principles
of property law. I°° However, under the Pan American analysis, the
executive right lost its real property nature when severed from the
mineral estate, and became subject to principles of agency and
contract law.' 0' The majority concluded that the analysis of the
executive right in Pan American was erroneous because it treated the
severed executive right differently from all other attributes of the
mineral estate. 0 2 The court reasoned that the executive right was not
a product of contract, but rather a creature of property righis. 103 As
such, there was no basis for treating the executive right differently
from bonus payments, royalty payments, and delay rentals, all of
which remained interests in real property even when severed from
the mineral estate.1°4 Thus, the court concluded that the transfer of
the executive right would be best governed by principles of real
property and oil and gas law, not by principles of contract law
pertaining to agency and powers of attorney. 105

The Day court's rejection of the Pan American rationale appears
logical and sound. No valid reason exists for treating a severed
executive right any differently from an executive right that remains
bundled with the other attributes of the mineral estate. The character,
purpose and consequence of the executive right remains the same
whether the mineral owner retains the right with all or a portion of
the mineral estate, severs the right and reserves it in himself, or
severs the right and conveys it to another. In the latter two situations,
the power of the executive right is not diminished by its severance
from the mineral estate. Indeed, the executive right holder in all
three situations would have identical rights and privileges in exercising
the power to lease.

99. Id. at 668-69.
100. Id. at 669.
101. Id.
102. See id.
103. Id.
104. See id.
105. Id.
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The Day court ultimately adopted the dissenting view of Justice
Smith in Pan American.106 There, Justice Smith argued that the
executive right held by the grantor was a property right and an
interest in land that passed by descent and distribution to the gran-
tor's heirs when he died intestate.'°7 Moreover, Justice Smith reasoned
that the words "heirs and assigns" in the original deed expressly
reserving the executive right were not necessary to allow the right to
pass to the grantor's heirs.'0 8 This is perhaps an indication that
Justice Smith foresaw the problems associated with a rule of law
that restricts alienation of an otherwise alienable right merely because
certain words of duration are absent from the original deed conveying
or reserving the right.

B. Effect of Day on Subsequent Transfers of the Executive Right

As previously noted, the owner of the mineral estate may sever
and convey the executive right or reserve it unto himself.' °9 However,
under Pan American Petroleum Corp. v. Cain,"10 the subsequent
assignment or inheritance of the executive right was dependent upon
whether the original deed conveying or reserving the executive right
contained "something to indicate that the parties intended that the
power should survive and be exercised by others.""' Apparently, the
words "heirs and assigns" in the original instrument was sufficient
to allow the executive right holder to assign the right and to allow
the right to pass by descent and distribution to his heirs. 2 Absent
such words of duration, the executive right terminated upon the
death of the holder and reverted to the owner of the mineral interest
to which the right related." 3

106. See id.
107. Pan American Petroleum Corp. v. Cain, 163 Tex. 323, 330-31, 355 S.W.2d 506, 511

(1962) (Smith, J., dissenting).
108. Id. at 334, 355 S.W.2d at 513-14 (Smith, J., dissenting).
109. See supra notes 20-25 and accompanying text.
110. 163 Tex. 323, 355 S.W.2d 506 (1962).
111. Id. at 327, 355 S.W.2d at 509.
112. See Day & Co. v. TexIand Petroleum, Inc., 718 S.W.2d 384, 389 (Tex. App.-

Amarillo 1986), aff'd, 786 S.W.2d 667 (Tex. 1990) (noting that the Oklahoma Supreme Court
in Stone v. Texoma' Prod. Co., 336 P.2d 1099 (Okla. 1959) held that the language "heirs,
executors, administrators and assigns" was sufficient to show that the executive right was
assignable and concluding that the Oklahoma Supreme Court's reasoning was applicable to
the situation in Day).

113. See supra note 60 and accompanying text.
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However, it was unclear after Pan American whether every deed
conveying the same executive right had to contain words of duration
in order for the right to be subsequently transferred."14 The court's
holding in Day resolved this problem by eliminating the need for
words of duration indicating that the executive right is transferable."'
The executive right, as an interest in real property, is now freely
assignable. 1 6 Likewise, the executive right will pass by the laws of
descent and distribution of real property where the holder of the
executive right dies intestate, and will pass by devise where the holder
provides accordingly in his will."17

Though it must be acknowledged that Day frees up the executive
right holder's ability to subsequently transfer the executive right, one
should note that the court's holding may reduce the executive right
holder's ability to severely restrict transfer of the executive right.
Since the executive right is similar to the fee simple absolute in that
both are freely assignable, devisable, and inheritable, a deed convey-
ing or reserving the right and expressly classifying it as a personal
right that is nonassignable, nondevisable, or noninheritable may be
void as an unreasonable restraint on the alienation of an interest in
real property." 8 However, it seems that the grantor of the executive
right could require the executive right holder to obtain the grantor's
approval before assigning the right.' 9 Furthermore, the executive
right could conceivably be limited in duration to a life estate or a
certain number of years without any unreasonable restraint on alien-
ation occurring. 20

114. See supra discussion § III, C.
115. See supra note 92 and accompanying text.

116. See supra notes 93-94 and accompanying text.

117. See Drinkard v. Hughes, 32 S.W.2d 935, 936 (Tex. Civ. App.-Fort Worth 1930, no
writ) (holding that under TEX. REV. CiV. STAT. art. 1291 (repealed 1983) (current version at
TEX. PROP. CODE ANN. § 5.001 (Vernon 1984)) testator need not use technical words of
conveyance to pass title to realty).

118. See J. CRIBBET & C. JOHNSON, supra note 94, at 84 (stating that "a conveyance to
'A and his heirs, provided he never sells, mortgages, or otherwise transfers the land' is a
direct restraint on alienation and hence void"). This same principle would apply to the
conveyance of an executive right.

119. See R. CUNNINGHAM, W. STOEBUCK & D. W rmA, THE LAW OF PROPERTY § 6.69,
at 386 (1984) (stating that in landlord-tenant context, courts permit as a reasonable restraint
the requirement that a tenant seek landlord's consent before making an assignment). By
analogy, a requirement that the right holder obtain the grantor's consent would be a reasonable
restraint on alienation.

120. See id. § 2.15, at 82 (stating that common law rule prohibiting restraints on alienation
of fee simple estates has not been strictly applied to life estates).
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At first glance, Day appears to be a much needed and long
awaited decision regarding subsequent transfers of the executive right.
However, the Day decision is not entirely without consequences.
Although Day has arguably changed the area of law regarding the
executive right for the better, the court's holding may give rise to
issues that will have to be addressed in the near future.

V. IMPLICATIONS OF DAY

A. The Rule Against Perpetuities and the Executive Right

Article I, section 26 of the Texas Constitution states that
"[p]erpetuities . . . are contrary to the genius of a free government,
and shall never be allowed .. ".."1,21 In this regard, Texas courts
have held that "no interest is valid unless it must vest, if at all,
within twenty-one years after the death of some life or lives in being
at the time of the conveyance."' 22 The Rule Against Perpetuities (the
"Rule"), originally applicable to real and personal property, has
been applied to the executive right to render it void in at least one
jurisdiction. 1

23

In Pan American Petroleum Corp. v. Cain,124 the Texas Supreme
Court was presented with the question of whether the executive right
reserved in the grantor violated the Rule. 25 The court, however,
found it unnecessary to decide the issue because it held that the right
terminated upon the death of the executive right holder. 26 Some
commentators argue that the Rule may be inapplicable to the exec-
utive right when classified as an "irrevocable power coupled with an
interest," because such a classification made the right a vested interest

121. TEx. CONST. art. I, § 26.

122. Peveto v. Starkey, 645 S.W.2d 770, 772 (Tex. 1982).
123. See generally Dallapi v. Campbell, 45 Cal. App. 2d 541, 114 P.2d 646 (1941) (holding

that executive right was not an estate in real property but rather a special power of appointment
that violated Rule Against Perpetuities because right was unlimited in duration). But see Keville
v. Hollister, 29 Cal. App. 3d 203, 208, 105 Cal. Rptr. 238, 240 (1972) (holding that executive
right did not violate Rule because it could be viewed as a presently vested general power of
appointment, or as a presently vested bundle of rights retained by grantor).

124. 163 Tex. 323, 355 S.W.2d 506 (1962).
125. Id. at 324, 355 S.W.2d at 507.
126. Id. at 330, 355 S.W.2d at 511.
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not subject to the Rule. 127 Furthermore, when the executive right was
classified as a "power given by way of security," the power was
revoked by the death of the grantor 128 and the problem of perpetual
ownership never arose. Although a future interest may clearly be
created in personal and real property, 29 the executive right prior to
Day was merely a contractual right. 130 As such, it was questionable
whether a contingent remainder or executory interest in the executive
right could be created prior to Day.

1. The Rule Applied to the Bare Executive Right

Now that the executive right is recognized as an interest in real
property, the right is clearly subject to the Rule Against Perpetuities.
As a result, Texas courts may soon be called upon to contend with
violations of the Rule. For example, the question may arise as to
whether a "bare" executive right, severed from the mineral interest,
violates the Rule when it is held in perpetuity. Since the executive
right and an option contract to purchase real estate could be consid-
ered analogous in some ways, courts may decide to rely upon the
area of law regarding option contracts to answer questions concerning
perpetual ownership of a "bare" executive right.

In Texas, an option of indefinite duration that extends to the
optionee's "heirs and assigns" violates the Rule because the option
does not expire within the optionee's lifetime. 3' Generally, where no

127. See R. HEMMINGWAY, supra note 17, § 2.2, at 39 (stating that where executive right
holder also owns vested interest in mineral estate, power to lease is sufficiently connected with
vested interest so as to not violate Rule Against Perpetuities). But see 2 H. W .IAMS & C.
MEYERS, supra note 19, § 324.2, at 36 (suggesting that no authority exists for holding that a
power coupled with an interest, unlimited as to time, is valid under Rule).

128. See Pan American Petroleum Corp. v. Cain, 163 Tex. 323, 336, 355 S.W.2d 506, 508
(1962) (discussing Professor Mechem's proposition that power given as security is revoked by
death of principal).

129. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, Tui LAW OF PROPERTY § 3.1, at 92
n.11 (1984).

130. See generally Dallapi v. Campbell, 45 Cal. App. 2d 541, 114 P.2d 646 (1949)
(recognizing that executive right was not an estate in real property).

131. See Maupin v. Dunn, 678 S.W.2d 180, 182 (Tex. App.-Waco 1984, no writ) (holding
that option to buy-land for so long as optionor owned property violated Rule because option
extended to heirs, successors, and assigns, and gave present right to an interest in land which
might arise at period beyond legal limit of Rule). See also Garza v. Sun Oil Co., 727 S.W.2d
115, 117 (Tex. App.-San Antonio 1986, no writ) (holding that option violated Rule because
of possibility that heirs and assigns could be born after grant of option and outlive all lessees
then alive by more than twenty-one years).
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fixed period of duration is stated in the option, Texas courts will
imply a reasonable time so as to save the option from violating the
Rule. 3 2 However, courts will not imply a reasonable time for per-
formance if the option extends to the optionee's heirs and assigns.'33

Thus, an option of indefinite duration that does not extend to the
optionee's "heirs and assigns" may be saved from violating the Rule
if the court implies a reasonable time for performance. 134

Applying Texas law regarding option contracts to the "bare"
executive right would arguably do little to rescue the right from
violating the Rule. For example, where the deed expressly conveys
or reserves the right to "A, his heirs and assigns," with no period
of duration stated, the executive right might violate the Rule and
courts would probably refuse to imply a reasonable time for per-
formance. 135 Moreover, since the executive right is now freely alien-
able, devisable and inheritable, the executive right extends to the
optionee's heirs and assigns as a matter of law. As a result, an
executive right of unstated duration may violate the Rule even in the
absence of the words "heirs and assigns." In this latter situation, it
is likely that courts will not imply a reasonable time period in order
to save the executive right.

2. The Rule Applied to Future Interests in the Executive Right

Since the executive right is now recognized as an interest in real
property, contingent remainders and executory interests, both of
which are subject to the Rule Against Perpetuities, may now be
created in the executive right. For example, 0 could convey a one-
half mineral interest and all of the executive rights to A for life,
with a remainder in B's grandchildren who graduate from college.

132. See Hallman v. Safeway Stores, Inc., 368 F.2d 400, 404 (5th Cir. 1966) (holding that
under Texas law, reasonable time will be implied if no time agreed upon by parties).

133. See Garza v. Sun Oil Co., 727 S.W.2d at 117 (stating that even if reasonable time
were implied, option still violates Rule because of possibility that heir or assign of lessees,
unborn at creation of option, could outlive all lessees by more than twenty-one years).

134. See Mattern v. Herzog, 367 S.W.2d 312, 318 (Tex. 1963) (holding that will giving
child option to purchase realty did not violate Rule because testator did not intend to give
optionee, his heirs or assigns an option of indefinite duration; rather, option was to be
exercised within reasonable time). See also 368 F.2d at 404 (holding that provision in agreement
allowing purchaser such time as necessary to purchase property did not violate Rule because
reasonable time is implied and exercise of option within six months was reasonable).

135. See supra note 131 and accompanying text.
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The contingent remainder in B's grandchildren would violate the Rule
because there is no guarantee that a grandchild will graduate from
college within twenty-one years after the death of 0, A, B or B's
child. Moreover, 0 could convey a one-half mineral interest and all
of the executive rights to A and his heirs as long as the land is
farmed, and then to B and his heirs. The executory interest in B
would be void because there is no guarantee that the land will cease
being farmed within twenty-one years after 0, A or B's death.

Although Texas utilizes the doctrine of cy pres to reform a
future interest in real property that violates the Rule, 36 a survey of
Texas case law suggests that the doctrine has only been applied in
the context of charitable testamentary transfers. 3 7 Thus, if the con-
tingent remainder and executory interest illustrated above were cre-
ated by testamentary devise, a strong argument would exist for
invoking the doctrine of cy pres to reform the devise and effectuate
the intent of the testator. The doctrine should also be applicable if
the same interests were created by way of an inter vivos gift.
However, if the contingent remainder or executory interest in question
was created in a commercial oil and gas context, the doctrine of cy
pres would probably not be invoked and the interests would be void
and struck from the grant. 3 '

Alternatively, any future Rule Against Perpetuities violations
resulting from application of the Day court's holding could be

136. See TEX. PROP. CODE ANN. § 5.043 (Vernon 1984). Section 5.043(a) states that "a
court shall reform or construe an interest in real or personal property that violates the rule to
effect the ascertainable general intent of the creator of the interest." Section 5.043(b) provides
that a "court may reform or construe an interest under Subsection (a) . . . according to the
doctrine of cy pres."

137. See Foshee v. Republic Nat'l Bank of Dallas, 617 S.W.2d 675, 678-79 (Tex. 1981)
(holding that to invoke doctrine of cy pres, bequest must indicate general charitable intent on
part of testator or donor and specific charitable purpose which has failed; thus, where express
intent of decedent was to beautify burial plots of herself, mother, and brother, bequest did
not indicate general charitable purpose or general intent to create charitable trust and cy pres
would not apply to rewrite void bequest). See also Ball v. Knox, 768 S.W.2d 829, 831 (Tex.
App. -Houston [14th Dist.] 1989, no writ) (holding that trust provision of will violated Rule
and reformation could not occur because § 5.043 only applicable to interests in real or personal
property).

138. See Peveto v. Starkey, 645 S.W.2d 770, 772 (Tex. 1982) (not addressing whether §
5.043 and cy pres doctrine were applicable, but holding that where deed conveying royalty
interest in oil and gas was effective only upon termination of determinable fee previously
granted to another, deed created springing executory interest in grantee which violated Rule
and was void).

[Vol. 22:281



THE EXECUTIVE RIGHT

avoided altogether if Texas courts would follow the suggestion of
some commentators and declare'that the Rule does not apply to
commercial oil and gas transactions. 3 9 A convincing argument in
support of this proposition arises in light of the fact that the
seventeenth century Rule was originally intended to restrain the
"dead-hand control of perpetual family settlements."' 4 Thus, mod-
ern-day commercial oil and gas transactions do not offend the policy
behind the Rule. 4' This is especially true in Texas after the supreme
court's holding in Day. For example, when the executive right is
conveyed or reserved, the power of alienation is not suspended
because all of the nonexecutive interests, as well as the executive
right, are freely alienable by the present owners. 42 In fact, transfer
of the executive right actually promotes the purpose behind the Rule.
When the executive right is separated from a nonexecutive interest,
alienability is increased by eliminating the need for nonexecutive
interest owners to join in the lease. 43

If the Texas Supreme Court is faced with an issue regarding
future interests in the executive right and the Rule Against Perpe-
tuities, one can hope the court will exercise the same sound legal
reasoning and foresight evidenced in Day and declare that the Rule
is inapplicable in commercial oil and gas transactions.

B. Retroactive Application of the Day Decision

One issue not addressed by the court in Day is whether their
decision will have retroactive application. As a general rule, a decision
of the Texas Supreme Court is to be applied retroactively.'44 However,
exceptions are made depending upon the extent of public reliance on

139. See Leach, Perpetuities in Perspective: Ending the Rule's Reign of Terror, 65 HARv.
L. REV. 721, 737 (1952) (suggesting that general application of Rule to commercial transactions
"is a step of doubtful wisdom").

140. Id. at 725-26.
141. See 2 H. WIL.IAMS & C. MEYERS, supra note 19, § 325, at 76 (separating executive

right from nonexecutive interest does not violate policy of Rule because there is no suspension
of power of alienation, no restraint on practical alienation, and no interference with full
development of land).

142. Id. at 70.
143. Id. at 71.
144. Sanchez v. Schindler, 651 S.W.2d 249, 254 (Tex. 1983).
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the former law and the foreseeability of a coming change in the
law. 145 For example, decisions that add to or change existing rules
of property law will normally be applied only prospectively.' s The
supreme court's tendency to apply new rules of property law pro-
spectively, and the fact that Day overrules a principle of law relied
upon for nearly thirty years by parties involved in property trans-
actions, suggests a certain justification in applying the Day decision
only prospectively.

The argument for a purely prospective application of Day be-
comes, even more compelling in light of the problems that would
necessarily flow from a retroactive application. Recall that under Pan
American Petroleum Corp. v. Cain, 47 the executive right did not
transfer to the holder's heir or assignee unless there was something
to indicate that the right could survive and be exercised by others.1 48

Consequently, upon the death of an executive right holder owning a
silent deed, the right reverted to the owner of the mineral interest to
which the right related. 49 On the other hand, Day allows the executive
right to pass to the holder's heir or assignee regardless of any words
of duration.5 0 This suggests that if Day is applied retroactively, heirs
and assigns who were not entitled to the executive right under Pan
American will be able to recover the right or seek some type of
remedy from mineral interest owners or others now holding the
executive right. Whether this would engender a barrage of litigation
and jeopardize the validity of existing deeds, mineral leases and
property rights is speculative, but the potential would certainly exist
if Day is given retroactive application.

Conversely, the argument exists that the grantor of the executive
right probably intended for others to be able to exercise the right,
but was unaware of the rule in Pan American. Accordingly, retro-

145. Id.
146. See Moser v. United States Steel Corp. 676 S.W.2d 99, 103 (Tex. 1984) (holding that

rules announced in court's decision were to be applied only prospectively because of the extent
of public reliance on previous cases and because of the inability to foresee a coming change
in law). See also Friendswood Dev. Co. v. Smith-Southwest Indus., 576 S.W.2d 21, 30-31
(Tex. 1978) (stating that court had duty to apply preexisting rule of property law because "in
deeds, property transactions, and land developments, the parties should be able to rely on the
law which existed at the time of their actions.").

147. 163 Tex. 323, 355 S.W.2d 506 (1962).
148. Id. at 327, 355 S.W.2d at 509.
149. See supra note 60 and accompanying text.
150. See supra note 92 and accompanying text.
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active application of Day could be justified as a way to effectuate
the grantor's intent. However, everyone is presumed to know the
law, and those who do not operate at their own peril. Regardless of
whether a grantor was ignorant of the rule in Pan American when
he conveyed or reserved the executive right in a deed silent as to
words of duration, to allow the current holder of the executive right
to be divested of a right that he legally acquired seems unjust.
Unfortunately, this may very well be the result if the Texas Supreme
Court applies Day retroactively and declares that the rule set forth
in Day has been the law all along.

As undesirable as a retroactive application of Day seems, a
prospective application, which is clearly inevitable, will create unde-
sirable results of its own. Prospective application would mean that
a deed executed prior to Day that was silent as to "heirs and assigns"
would be governed by the rule in Pan American. Consequently, an
executive right conveyed or reserved in the silent deed would not
transfer to the executive right holder's heir upon the death of the
holder."' In contrast, silent deeds executed subsequent to Day would
entitle the executive right holder's heir to inherit the right. 12 Obvi-
ously, this requires the application of two standards when determining
ownership of the executive right. Nevertheless, this result seems more
favorable than the potential for increased litigation and loss of
existing property rights that might occur if Day is given retroactive
application.

VI. CONCLUSION

In Day & Co. v. Texiand Petroleum, Inc.,' " the Texas Supreme
Court held that the executive right in a mineral estate, even when
severed from the other rights incident to the estate, is an interest in
real property and subject to principles of property law."14 The court
acknowledged that the executive right, when bundled with the other
rights and attributes of the mineral estate, is a real property interest
subject to principles of property law.'" From this, the majority
concluded that the court's prior analysis of the executive right in

151. See supra note 60 and accompanying text.
152. See supra note 92 and accompanying text.
153. 786 S.W.2d 667 (Tex. 1990).
154. Id. at 669.
155. Id.
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Pan American Petroleum Corp. v. Cain"1 was erroneous because it
treated the severed executive right differently from all other attributes
of the mineral estate." 7 Under Pan American, the executive right
became subject to principles of contract and agency law when severed
from the mineral estate.'58 The court in Day reasoned that the
executive right was not a product of contract, but rather a creature
of property rights. 159 As such, the court found that there was no
basis for treating the executive right differently from bonus payments,
royalty payments, and delay rentals, all of which remained interests
in real property even when severed from the mineral estate160 Thus,
the court concluded that the transfer of the executive right would be
best governed by principles of real property and oil and gas law, not
by principles of contract law pertaining to agency and powers of
attorney.'

6'
Now that the executive right is recognized as an interest in land

as opposed to a contractual right, there is no need to include words
of duration in the original deed conveying or reserving the right to
indicate that the grantor and grantee intended the right to be assign-
able or inheritable. 62 Furthermore, as an interest in real property,
the executive right possesses the same attributes as a fee simple
absolute. 63 Accordingly, the executive right is now freely assignable,
devisable, and inheritable.' 64

By overruling Pan American to the extent that it conflicted with
Day, it appears that the Texas Supreme Court has done much to
clarify the status of the executive right and free up the executive
right holder's ability to make subsequent transfers of the right.
However, good results often give rise to serious implications. In this
regard, Texas courts may soon be asked to answer questions con-
cerning perpetual duration of the executive right,' 65 and to resolve
inequities resulting from either a prospective or retroactive application

156. 163 Tex. 323, 355 S.W.2d 506 (1962).
157. 786 S.W.2d at 669.
158. Id.
159. Id.
160. See id.
161. Id.
162. See supra note 93 and accompanying text.
163. See supra note 94 and accompanying text.
164. See supra note 95 and accompanying text.
165. See supra discussion § V, A.
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of Day.'6 Perhaps the Texas Supreme Court will solve all of these
potential problems by limiting the Day decision to the facts of the
case. However, to so limit Day would be a graver injustice than any
inequitable outcome that might result from future application of the
Day decision. Limiting Day to its facts would reinstate Pan American
as the law and undo all that the supreme court has accomplished by
declaring the executive right an interest in real property.

Kevin J. Croy

166. See supra discussion § V, B.




