
EXTENDING GOOD FAITH AND FAIR
DEALING TO EMPLOYMENT CONTRACTS:

A PROPOSAL

The genesis of the employment-at-will doctrine has been attrib-
uted to Horace G. Wood in his 1877 treatise on the law of master
and servant.1 Wood stated:

With us the rule is inflexible, that a general or indefinite hiring
is prima facie a hiring at will, and if the servant seeks to make
it out a yearly hiring, the burden is upon him to establish it by
proof. A hiring at so much a day, week, month or year, no time
being specified, is an indefinite hiring . . . and is determinable at
the will of either party .... I

Thus, under the doctrine, an employer may, without liability, dis-
charge an employee at any time, with or without notice and "for a
good reason, a bad reason, or no reason at all." 3 Likewise, an
employee may quit at any time, with or without notice, and for any
reason.

4

This comment will analyze the current status of the employment
at-will doctrine in Texas and propose a permanent modification of
the doctrine based on an implied standard of good faith and fair
dealing. Part I traces the inception and development of the employ-
ment at-will doctrine. Parts II and III analyze how the doctrine has
been eroded by state and federal statutes and case law. Part IV
presents the argument that Texas can protect workers from arbitrary

1. See Comment, The At- Will Doctrine: A Proposal to Modify the Texas Employment
Relationship, 36 BAYLOR L. REV. 667, 667 (1984).

2. H. WOOD, A TREATISE ON THE LAW OF MASTER AND SERVANT § 134, at 272 (1877).
3. Nabers, Employment-at-Will in Texas, TEX. Bus. TODAY, April 1990, at pg 1. Another

definition of at-will employment is
where the employer and employee tolerate the employment relationship only for so
long as each wishes that it continue; where either may terminate that relationship
for any reason whatsoever; and where neither the employee nor the employer may
be held accountable for decisions to terminate that relationship, then the relationship
is deemed to be employment at-will. Where an at-will employment relationship exists,
matters of either party's motives or judgment in terminating that relationship are of
no legal consequence, since either party retains an absolute right to terminate the
relationship for any reason.

Abcarian, "At-Will" Termination in Texas, 1990 FED. PUBLICATIONS, INC., at 7.
4. Nabers, supra note 3, at 1.
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discharge without sacrificing management efficiency and control by
implying a standard of good faith and fair dealing in every employ-
ment contract.

I. HISTORICAL ANALYSIS OF THE EMPLOYMENT AT-WILL DOCTRINE

A proper understanding of the employment at-will doctrine
requires knowledge of the historical dynamics which produced it, as
well as the restrictions presently being placed upon it. Early American
courts followed the English common law which held that a one year
term of employment would be implied in any employment contract
that provided for an annual salary.' During the one year term, the
employee could only be discharged for good cause. 6 In 1854, a New
York court first articulated the at-will employment doctrine in Hath-
away v. Bennett.7 Hathaway held that an employee could be termi-
nated at will unless he provided evidence of a trade custom which
required notice prior to termination.'

The industrial revolution ushered in an era of laissez faire
economics. American courts responded to the times by embracing
the employment at-will doctrine. 9 Most courts in the United States
continue to follow the employment at-will doctrine,10 and Texas is
no exception." The employment at-will doctrine is presently the
cornerstone of employment law in Texas; however, it has been

5. See Sheets v. Knight, 308 Or. 220, 228-29, 779 P.2d 1000, 1005 (1989).
6. Id.
7. 10 N.Y..108 (1854).
8. Id. at 113. The doctrine was first embraced in Texas in East Line & R.R.R. v. Scott,

72 Tex. 70, 10 S.W. 99 (1888). In East Line, the plaintiff requested that the court enforce an
oral contract of employment which contained no definite term. Id. at 72-73, 10 S.W. at 100.
The court adopted the at-will employment doctrine by holding that an at-will employee is
terminable at the discretion of the employer. Id. at 73, 10 S.W. at 102.

9. See Comment, Employment at Will: An Analysis and Critique of the Judicial Role,
68 IowA L. REV. 787, 789 (1983).

10. See Comment, supra note 1, at 668.
11. See East Line & R.R.R. Co. v. Scott, 72 Tex. 70, 75, 10 S.W. 99, 102 (1888); Ramos

v. Henry C. Beck Co., 711 S.W.2d 331, 336 (Tex. App.-Dallas 1986, no writ); Vallone v.
Agip Petroleum Co., 705 S.W.2d 757, 758 (Tex. App.-Houston [1st Dist.] 1986, writ ref'd
n.r.e.). From 1908 until 1937, the at-will doctrine was afforded constitutional protection in
the wake of a United States Supreme Court decision which held a federal statute protecting
unionization rights unconstitutional. See Adair v. United States, 208 U.S. 161, 174-75 (1908);
see also NLRB v. Jones &'Laughlin Steel Corp., 301 U.S. 1, 45-46 (1937) (holding that
Congress, pursuant to its constitutional power to regulate commerce, may allow modification
of the employment at-will doctrine with respect to organized labor).
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modified by exceptions and qualifications.12 These exceptions and
qualifications were designed by the judiciary and legislature to ac-
complish important policy objectives. 3

In 1888, the Texas Supreme Court first held that a labor contract
of an unspecified length was terminable at the absolute discretion of
either the employer or the employee.' 4 This holding became the
established rule in Texas regarding employee terminations.'" However,
during the period from 1983 to 1985 several court decisions marked
the beginning of the end of the Texas judiciary's strict application
of the employment at-will doctrine. 6 Those cases, in conjunction
with state and federal statutes, eroded much of the common law
employment at-will doctrine. 7

II. STATUTORY EROSION OF THE EMPLOYMENT AT-WILL DOCTRINE

Both federal and state legislation restrict an employer's right to
discharge employees. Over the past twenty-five years Congress has
heavily restricted an employer's right to discharge employees by
enacting a battery of antidiscrimination statutes.' Federal anti-
discrimination statutes include Title VII of the Civil Rights Act,' 9

12. Nabers, supra note 3, at 1.
13. See Note, ERISA Notwithstanding, Termination of Employment to Avoid Paying

Pension Benefits Creates A Cause of Action for Wrongful Discharge: McClendon v. Ingersoll-
Rand Co., 779 S. W.2d 69 (Tex. 1989), 21 TEX. TECH L. REV. 2291, 2292 (1990).

14. See East Line & R.R.R. v. Scott, 72 Tex. 70, 73, 10 S.W. 99, 102 (1888).
15. See Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175, 177 (Tex. App.-Houston

[1st Dist] 1983, writ ref'd n.r.e.) (citing a 93 year old recognition of the traditional employee
at-will doctrine). For other cases following the employment at-will doctrine in Texas, see
Reynolds Mfg. Co. v. Mendoza, 644 S.W.2d 536 (Tex. App.-Corpus Christi 1982, no writ);
Maus v. National Living Centers, Inc., 633 S.W.2d 674 (Tex. App.-Austin 1982, writ ref'd
n.r.e.); Watson v. Zep Mfg. Co., 582 S.W.2d 178 (Tex. Civ. App.-Dallas 1979, writ ref'd
n.r.e.); Scruggs v. George A. Hormel & Co., 464 S.W.2d 730 (Tex. Civ. App.-Dallas 1971,
writ ref'd n.r.e.).

16. See, e.g., Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733, 735 (Tex. 1985)
(establishing a public policy exception to the doctrine); Johnson v. Ford Motor Co., 690
S.W.2d 90, 93 (Tex. App.-Eastland 1985, writ ref'd n.r.e.) (establishing a change in the
employment agreement due to oral statements made by the employer).

17. See infra notes 18-33 and accompanying text (discussing statutory exceptions); infra
notes 34-153 and accompanying text (discussing judicially created exceptions). Although this
comment will discuss the legal implications of statutes promulgated by both Congress and
state legislatures, the analysis will focus primarily upon the decisions from the Texas judiciary.

18. Nabers, supra note 3, at 1.
19. 42 U.S.C. § 2000e (1988) (prohibiting discrimination because of race, color, national

origin, religion, sex, pregnancy in any term, condition or privilege of employment).
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the Age Discrimination in Employment Act 20, the Equal Pay Act 23 ,
and the Rehabilitation Act of 1973.22 These statutes carry with them
severe penalties for violations. A covered employer who violates one
of these statutes may be required to discontinue the unlawful em-
ployment practice, reinstate or hire the complaining individual, or
remit back pay or future wages. 23 Other federal statutes include the
National Labor Relations Act which prohibits discharge due to union
involvement or noninvolvement. 24 Additionally, it is illegal to termi-
nate an employee who is performing jury service under the Judiciary
and Judicial Procedure Act. 25

A further limitation on the employer's right to terminate at will
is the Employee Retirement Income Security Act, which makes it
unlawful to discharge an employee in order to prevent the employee
from having a vested interest in a company's retirement plan.26

Federal law also prohibits discharging employees for demanding
minimum wage and overtime rights, 7 or for demanding a safe place
to work. 28 Employees who file a complaint with the appropriate
enforcement agency to secure rights granted under the federal statutes
are also protected against retaliation from their employer. 29 The
Employee Polygraph Protection Act prohibits an employer from
discharging an employee who fails or refuses to submit to a lie-
detector test.3 0

20. 29 U.S.C. § 621-634 (1988) (prohibiting age discrimination in employment against
individuals forty or older).

21. Id. § 206 (1988) (prohibiting pay differentials on the basis of sex).
22. Id. § 794 (1988) (prohibiting discrimination against defined handicapped persons).
23. Nabers, supra note 3, at 1.
24. 29 U.S.C. §§ 141-187 (1988).
25. 28 U.S.C. § 1875 (1988).
26. 29 U.S.C. §§ 1001-1461 (1988).
27. Fair Labor Standards Act, 29 U.S.C. §§ 201-229 (1988).
28. Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-678 (1988).
29. See, e.g., Fair Labor Standards Act of 1970, 29 U.S.C. § 215(a)(3) (1988) (prohibiting

discharge in retaliation for filing a minimum wage or overtime complaint); Occupational Safety
and Health Act of 1970, 29 U.S.C. § 660(c) (1988) (prohibiting discharge in retaliation for
filing a safety complaint). For a more comprehensive list of major federal laws limiting the
employment at-will doctrine, see Kauff & Weintraub, Increasing Restraints in Terminating the
Employment Relationship - Unjust Dismissal vs. At- Will Employment, 12TH ANNUAL INSTITUTE

ON EMPLOYMENT LAW SEMINAR BY THE PRACTICInG LAW INSTITUTE 73, 74-76 (1983).
30. 29 U.S.C. § 2002 (1988). Other federal statutes have limited the rights of an employer

under the at-will doctrine. See Consumer Credit Protection Act, 15 U.S.C. §§ 1671-1677
(1988); Vocational Rehabilitation Act of 1973, 29 U.S.C. §§ 793, 795-795d (1988); Vietnam
Era Veterans Readjustment Assistance Act, 38 U.S.C. §§ 2021(b)(1), 2 0 2 4(c) (1988); Bankruptcy

[Vol. 22:211
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The Texas antidiscrimination statute parallels federal law. The
Texas Commission on Human Rights Act prohibits employers from
discriminating against employees based on race, color, religion, na-
tional origin, age, sex, pregnancy or handicap.3' Moreover, a Texas
employer may not dismiss an employee because of involvement or
noninvolvement in a union,3 2 or because of filing a worker's com-
pensation claim.33

III. JuDiciAL EROSION OF THE EMPLOYMENT AT-WILL DOCTRINE

A. Introduction

Texas courts have had a significant impact upon the relationship
between employers and employees.3 4 The Texas Supreme Court first
adopted the employment at-will doctrine in 1888. 35 Until recently,
Texas courts uniformly applied the employment at-will doctrine in
employee discharge cases regardless of the reasons underlying the
employee's termination.3 6 However, since 1983, Texas courts have
grudgingly joined other states in carving out exceptions to the em-
ployment at-will doctrine . 7

Although recent Texas case law has modified the employment
at-will doctrine, Texas courts appear unwilling to completely abandon
it.38 Presently, only three basic factors will justify an exception to
the employment at-will doctrine: public policy, breach of contract,
and tort based causes of action.3 9

Code, 11 U.S.C. § 525(b) (1988); Energy Reorganization Act of 1974, 42 U.S.C. § 5851
(1988); Clean Air Act, 42 U.S.C. § 7622(a) (1988); Federal Water Pollution Control Act, 33
U.S.C. § 1367 (1988); Railroad Safety Act, 45 U.S.C. § 441(a) (1988); Civil Service Reform
Act of 1978, 5 U.S.C. § 7513(a) (1988).

31. See TEx. REV. CirV. STAT. ANN. art. 5221k, § 5.01 (Vernon 1987 & Supp. 1990).
32. Id. art. 5207a, § 2 (Vernon 1987).
33. Id. art. 8307c, § 1 (Vernon Supp. 1990).
34. Nabers, supra note 3, at 3.
35. See East Line & R.R.R. v. Scott, 72 Tex. 70, 73, 10 S.W. 99, 102 (1888).
36. See Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175, 177 (Tex. App.-Houston

list Dist] 1983, writ ref'd n.r.e.)(citing a 93 year old recognition of the traditional employment
at-will doctrine).

37. See, e.g., Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733, 735 (Tex. 1985); Johnson
v. Ford Motor Co., 690 S.W.2d 90, 93 (Tex. App.-Eastland 1985, writ ref'd n.r.e.); Smith
v. Kerrville Bus Co., 709 F.2d 914, 919-20 (5th Cir. 1983) (applying Texas law).

38. Nabers, supra note 3, at 3.
39. See infra §§ III, B-D.

1991]
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B. Public Policy Exceptions

Texas courts have held that public policy serves to justify the
creation of exceptions to the at-will doctrine in three circumstances:
(1) where a statute explicitly prohibits an employer from relying upon
a certain reason for terminating the employee; (2) where an employee
is discharged for refusing to follow the employer's instructions when
compliance would result in violation of a criminal statute, and (3)
where the discharge would operate as a penalty imposed on the
employee by virtue of the employee's exercise of statutorily conferred
rightsA0

The first public policy exception to the employment at-will
doctrine is judicial enforcement of statutory retaliation provisions.
Both federal and state statutes restrict an employer's freedom to
discharge employees for reporting violations of statutes and regula-
tions. Although courts enforce these provisions, they have been
reluctant to provide a purely judicial exception in the absence of a
statutory provision prohibiting employer retaliation. In Maus v.
National Living Center, Inc. ,41 an employee who worked in a nursing
home was fired for complaining about substandard patient care in
the facility. 42 The Austin Court of Appeals noted that although a
state statute imposed a criminal penalty upon nursing home owners
who failed to report abuse and neglect to enforcement officials, it
did not create a private cause of action for employees fired in
retaliation for having reported such abuse 3.4  The court refused to
create an exception to the employment at-will doctrine because "nei-
ther the Texas Legislature nor the Texas Supreme Court has estab-
lished the State's position in this sensitive area."" Accordingly, the
court refrained from creating a new right of recovery.

Three years after Maus, the Texas Supreme Court in Sabine
Pilot Service, Inc. v. Hauck4l5 held that it was a violation of public
policy for an employer to discharge an employee because the em-
ployee refused to commit an illegal act. 4 In Sabine, the employee

40. Abcarian, supra note 3, at 61.
41. 633 S.W.2d 674 (Tex. App.-Austin 1982, writ ref'd n.r.e.).
42. Id. at 675.
43. Id.
44. Id. at 676.
45. 687 S.W.2d 733 (Tex. 1985).
46. Id. at 735.

216 [Vol. 22:211
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was terminated for refusing to violate a federal law. 47 The court held
that Hauck stated a viable cause of action for wrongful termination
because upholding the discharge would undermine public policy "as
expressed in the laws of this state and the United States which carry
criminal penalties.' '48 Although Sabine was the first Texas case to
restrict an employer's right to terminate an employee under the
employment at-will doctrine, the court stressed that this public policy
exception was intended to be construed narrowly. 49 In order to
recover, the court emphasized that the plaintiff must prove that his
discharge was caused solely by his refusal to commit an illegal act.50

While creating an exception to the at-will doctrine, the Texas
Supreme Court decision in Sabine did not overrule Maus. The Corpus
Christi Court of Appeals confronted this dichotomy in Johnston v.
Del Mar Distributing Co." In Johnston, the employee worked in her
employer's warehouse.5 2 Part of her duties involved preparing ship-
ping labels for goods sent from the warehouse to other Texas
locations.53 The employer instructed her to label a package containing
a semiautomatic weapon as "fishing gear." ' Suspecting that this
might violate federal or state regulations, the employee sought advice
from a federal agency." A few days after her contact with the federal
agency, the employee was discharged. 56 She brought suit alleging that
she had been terminated solely in retaliation for contacting the federal
agency.

57

The court began its analysis by stating that "the absolute em-
ployment at-will doctrine is increasingly seen as a 'relic of early

47. Id. at 734. The employee was terminated for refusing to pump the bilges of a ship
into the surrounding water in violation of federal law. Id.

48. Id. at 735.
49. Id.
50. Id. In Winters v. Houston Chronicle Publishing Co., the First District Court of

Appeals in Houston applied the Sabine decision strictly. See 781 S.W.2d 408, 409 (Tex. App.-
Houston [1st Dist.] 1989), aff'd, 795 S.W.2d 723 (Tex. 1990). The court refused to extend the
Sabine exception to cover an employee who reported crimes conducted at his employment to
his employers. Id.

51. 776 S.W.2d 768 (Tex. App.-Corpus Christi 1989, writ ref'd).
52. Id. at 769.
53. Id.
54. Id.
55. Id.
56. Id.
57. Id.

1991]
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industrial times' and a 'harsh anachronism."' 58 Faced with conflicting
precedents, the court chose to follow Sabine. 9 Maus was distinguished
on its facts. The court explained that the employee in Maus filed
reports regarding the conduct of others and therefore, did not involve
a situation where the employee herself had been asked to commit an
illegal actA° This attempt to distinguish Maus ignores the fact that
both Maus and Johnston involved termination due to employee
reports of illegal acts committed by the employer .6 It appears how-
ever, that the court was determined to find a method by which to
extend the Sabine public policy exception. The court held that because
Sabine provided that an employee cannot be terminated for refusing
to perform an illegal act, it "necessarily follows that an employee
states a cause of action where she alleges that she is fired for simply
inquiring into whether or not she is committing illegal acts." '6 2 The
court reasoned that any other holding would chill the public policy
exception created by Sabine.63

Courts across the United States have created exceptions to the
at-will employment doctrine under the public policy theory. The best-
known case on the public policy exception is Petermann v. Interna-
tional Brotherhood of Teamsters.6 In Petermann, the employee
alleged that he was discharged for failure to commit perjury as
directed by his employer.6 5 The California Appellate Court held that
when a discharge is motivated by an employee's refusal to violate a
criminal statute, a cause of action for wrongful termination is cre-
ated.66 In 1980, the California Supreme Court reaffirmed the Peter-
mann exception in Tameny v. Atlantic Richfield Co. 67 In Tameny,
the employee was allegedly discharged because he refused to partic-
ipate in an illegal price-fixing scheme.6 The California Supreme Court

58. Id. at 770 (quoting Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733, 735 (Tex.
1985) (Kilgarlin, J., concurring)).

59. Id. at 771.
60. Id.
61. Id.
62. Id. at 771.
63. Id. Some commentators have noted that the egregious facts of Johnston are sufficient

reason for distinguishing the case. See Nabers, supra note 3, at 11.
64. 174 Cal. App. 2d 184, 344 P.2d 25 (1959). For a general discussion regarding the

notoriety of this case, see Abcarian, supra note 3, at 57.
65. 174 Cal. App. 2d at 185, 344 P.2d at 26.
66. Id. at 189, 344 P.2d at 28.
67. 27 Cal. 3d 167, 164 Cal. Rptr. 839, 610 P.2d 1330 (1980).
68. Id. at 169, 164 Cal. Rptr. at 841, 610 P.2d at 1332.

[Vol. 22:211
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stated that an employer cannot discharge an employee for refusing
to commit an unlawful act. 69

Other jurisdictions have adopted similar rationales. In Palmateer
v. International Harvester Co. ,70 the Illinois Supreme Court held that
an employer cannot fire an employee for supplying information to
the police about the alleged wrongdoing of a fellow employee .7  In
still another case, the Connecticut Supreme Court held that an
employer could not discharge an employee for reporting violations
of law occurring in the workplace.72 The employee acted to ensure
that the company's products complied with state labeling and licens-
ing statutes. 7" In holding that the employee had a cause of action
for wrongful discharge, the court expressly noted that an employee
should not be forced to choose between the risk of criminal sanctions
and continued employment. 74

C. Contract Actions

Another method by which the employment at-will doctrine has
been eroded is through contract causes of action. Given the right
circumstances, employees may successfully sue their employers for
wrongful discharge under a common law breach of contract theory. 7

The common law rule is that if the parties have expressly stated the
terms of their agreement, they have created an express contract and
are bound by it to the exclusion of conflicting implied terms. 76

Nevertheless, the absence of an express contract does not foreclose
the possibility of a contractual recovery. 77 That is, the parties may
also enter into a contractual relationship by creating an implied

69. Id. at 178, 164 Cal. Rptr. at 846, 610 P.2d at 1336-37.
70. 85 ill. 2d 124, 421 N.E.2d 876 (1981).
71. Id. at 125-26, 421 N.E.2d at 877.
72. See Sheets v. Teddy's Frosted Foods, Inc., 427 A.2d 385, 389 (Conn. 1980). Although

cases similar to these are often cited as "whistle blowing" protection, the underlying theory
for an exception is based upon the public good derived from reporting illegal activities in the
workplace. If employees are discouraged from reporting illegal actions, the actions may continue
and never be discovered, thereby resulting in public harm.

73. Id. at 386.
74. Id. at 389. The underlying state labeling and licensing statutes provided for criminal

sanctions against employees who knowingly violated the regulations. See id. at 388 n.6.
75. Nabers, supra note 3, at 11.
76. See Emmer v. Phillips Petroleum Co., 668 S.W.2d 487, 490 (Tex. App.-Amarillo

1984, no writ).
77. Id.

1991]
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contract. 78 The requisite mutual intent to contract is derived from a
case-by-case analysis of the facts and circumstances. 79

Accordingly, employees and employers may modify the at-will
employment contract by their acts. Courts have upheld both express
and implied contracts as modifications to the employment at-will
doctrine. 80 "It is an established rule that an employer may contrac-
tually limit its ability to terminate the employment of an 'at will'
employee .. ". ."I' Therefore, if there exists an explicit contract en-
compassing the terms of employment, the parties are bound by the
express terms of the contract. Lacking an explicit contract which
modifies the employment at-will contract, there are two types of
cases under which an employee may claim wrongful discharge due
to breach of contract: those cases involving contracts made by oral
statements, and those made by employee handbooks.8 2

1. Employee Handbooks and Policy Manuals

The Michigan Supreme Court's decision in Toussaint v. Blue
Cross & Blue Shield83 is considered the leading case regarding implied
contract rights pursuant to an employee handbook or policy manual.
In Toussaint, the court held that an employee handbook, which was
unilaterally and voluntarily adopted by the employer, and which
provided that discharge would be only for cause, may become part
of an employment contract. 84 The court held that pre-employment
negotiations or a "meeting of the minds" were not necessary to
enforce the provisions of the employment handbook.85

78. See id.
79. Id.
80. See, e.g., Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175 (Tex. App.-Houston

[1st Dist.] 1983, writ ref'd n.r.e.) (holding that employment at-will doctrine allows employee
to quit or be fired absent a contract to the contrary).

81. Reynolds Mfg. Co. v. Mendoza, 644 S.W.2d 536, 538 (Tex. App.-Corpus Christi
1982, no writ).

82. Explicit contracts are binding if they meet the legal requirements for a valid contract.
Implied employment contracts are generally alleged when the employer makes oral statements
indicating that the job i not at-will, or when the employer provides employee handbooks to
the employees which indicate a more permanent relationship.

83. 408 Mich. 579, 292 N.W.2d 880 (1980). For a general discussion regarding the
importance of this case, see Abcarian, supra note 3, at 34.

84. 408 Mich. at 580-81, 292 N.W.2d at 890.
85. Id. at 584, 292 N.W.2d at 892. Shortly after Toussaint, the Michigan court of appeals

held that a combination of an oral agreement, personnel manuals and employer policies implied
a contract of continued employment until age 65 and was sufficient to override a written
contract signed by the employee which stated that employment was terminable at will. Schipani
v. Ford Motor Co., 302 N.W.2d 307, 311 (Mich. Ct. App. 1981).

[Vol. 22:211
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In a 1982 California case, an employee brought an action for
wrongful discharge against his employer under the theory of breach
of contract. 86 The California Court of Appeals interpreted the lan-
guage of the employee handbooks as stating that once an employee
successfully completed a probationary period, the employer no longer
had the absolute and unrestricted right to discharge the employee.8 7

Although courts in Texas have at least in principle recognized
the ability of parties to modify a contract by statements and hand-
books, they have done so reluctantly. 8 In Reynolds Manufacturing
Co. v. Mendoza,8 9 the Corpus Christi Court of Appeals refused to
hold that an employee handbook which set forth various procedures
for disciplinary action modified the at-will employment agreement. 9°

The employee handbook was distributed to all employees and in-
cluded rules regarding the disciplinary steps to be taken by manage-
ment for employee offenses. 91 The court stated that the employee
handbook could not be read as an express and binding agreement
which dealt with discharge procedures. 92 The handbook was inter-
preted as constituting no more than general, noncomprehensive guide-
lines. 9

86. Walker v. Northern Cal. San Diego County Hosp. Dist., 135 Cal. App. 3d 896, 185
Cal. Rptr. 617 (1982).

87. Id. at 903, 185 Cal. Rptr. at 621. It should be noted that the court upheld the right
of the employer to terminate this employee during the probationary at-will period. Id. However,
in dicta, the court stated that an employee handbook may be sufficient to modify the at-will
employment contract. Id. at 902-04, 185 Cal. Rptr. at 620-22.

88. In Molder v. Southwestern Bell Tel. Co., the court held that an employee handbook
is not a contract. 665 S.W.2d 175, 176-77 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd
n.r.e.). Other Texas courts have also rejected the notion that unilaterally implemented employee
handbooks create express contract limitations on the right to discharge at-will employees. See
Hurt v. Standard Oil Co., 444 S.W.2d 342, 344-45 (Tex. Civ. App.-El Paso 1969, no writ)
(unsigned employee booklet was insufficient to form a contract); Vallone v. Agip Petroleum
Co., 705 S.W.2d 757, 759 (Tex. App.-Houston [1st Dist.] 1986, writ ref'd n.r.e.) (employee
handbook unaccompanied by express agreement dealing with procedures for discharge does
not create any contractual rights in employees to limit employer's right to terminate employees
at will).

89. 644 S.W.2d 536 (Tex. App.-Corpus Christi 1982, no writ).
90. Id. at.539.
91. Id. at 537. The employee alleged that according to the handbook, he should have

been given "a verbal warning for the first offense, a written warning for the second offense,
and a discharge for the third offense." Id.

92. 1d. at 539.
93. Id. The court also added that any change made in the enforcement of the employment

at-will doctrine based on policy reasons must be made by the Texas Supreme Court. Id.
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In Vallone v. Agip Petroleum Co.,9 an employee brought suit
for wrongful discharge against her employer. 95 The employee claimed
that her at-will employment relationship was modified by a policy
manual provided by the employer. 96 Following conservative precedent,

the First District of Houston Court of Appeals stated that "employee
handbooks, unaccompanied by an express agreement dealing with
procedures for discharge of employees, do not create contractual
rights regarding those procedures. '97 The court also concluded that
annual appraisals of an employee's job performance, without an
express agreement as to the effect of the evaluation, do not provide
a modification to the employment at-will doctrine. 98

In 1987, the Beaumont Court of Appeals in Benoit v. Polysar
Gulf Coast, Inc.99 formulated an even more restrictive test for deter-
mining whether a handbook is a modification of the employment at-
will contract.' °° Under Benoit, an employee must prove two elements
in order to have legal standing to assert a cause of action for wrongful
discharge.' 0' First, the employee must prove that he and his employer
"had a contract that specifically provided and directly limited the
employer's right to terminate the employment contract at will."' 0 2

Secondly, the employee must show that the employment contract is
in writing, 03 and that the writing "in a meaningful and special way"
provides that the employer does not have the right to terminate the
employment at will.' °4

Although none of the foregoing cases held that the employee
sustained his burden of showing that an at-will employment contract
was modified by an employment handbook, Texas cases have con-

sistently recognized that "[a] plaintiff can recover for wrongful
discharge if he can show that his employment at will is subject to

94. 705 S.W.2d 757 (Tex. App.-Houston [lst Dist.] 1986, writ ref'd n.r.e.).
95. Id. at 758.
96. Id. at 759. The plaintiff stated that she believed that the policy manual represented

that no employee would be dismissed except for good and sufficient cause. Id.
97. Id.
98. Id.
99. 728 S.W.2d 403 (Tex. App.-Beaumont 1987, writ ref'd n.r.e.).

100. See id. at 406. In Benoit, the plaintiff alleged that he was a permanent employee and
that he was to be retained until retirement age. Id. at 404.

101. Id. at 406.
102. Id.
103. Id.
104. Id.
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an oral or written agreement to the effect that he will not be
discharged except for good cause."'' 5 Furthermore, the modification
is not dependent upon the employee's agreement to remain for a
definite length of time. 1" 6 In Aiello v. United Airlines, Inc.,107 the
Fifth Circuit held that an employee sustained the burden of showing
that an employee handbook modified her employment at-will con-
tract."°8 Initially, the court acknowledged that "Texas unquestionably
follows the 'at-will' employment [doctrine] . . . ."09 The court fur-
ther noted, however, that Texas courts "have specifically recognized
that ... employee manuals, containing specific disciplinary proce-
dures and an employer obligation to discharge only for just cause,
can constitute express written contracts, placing obligation on the
employer to follow its promise with respect to discharge and disci-
pline.'" 10

The employee handbook in Aiello contained introductory lan-
guage which stated that the regulations and policies were neither
intended to be, nor constituted, a contractual agreement between the
company and its employees."' The handbook also contained a pro-
vision that "employees would be discharged only for good cause
.... "ll2 The court held that the evidence supported the conclusion
that the written handbook constituted an employment contract which
restricted the employer's ability to discharge an employee at will." 3

105. Salazar v. Amigos Del Valle, Inc., 754 S.W.2d 410, 413 (Tex. App.-Corpus Christi
1988, no writ).

106. Id.
107. 818 F.2d 1196 (5th Cir. 1987).
108. See id. at 1199-1200. In Aiello, the employee was discharged for filing an expense

statement before the expenses were actually incurred in violation of a rule prohibiting false
report statements. See id. at 1197-98. The employee alleged that pursuant to explicit statements
in an employee handbook, she could be dismissed only for good cause. See id. at 1197.
Although the decision of the Fifth Circuit may not be endorsed by later Texas courts, it is
important because it addresses an interpretation of Texas law.

109. Id. at 1198.
110. Id.
111. See id. The introduction stated explicitly that "all employment is 'at will."' Id.
112. Id. A grievance procedure was also set forth which culminated with a decision by a

company executive. Id.
113. See id. at 1199-1200. The court stated that of "great significance" to the case were

the detailed procedures for discipline and discharge included in the employment handbook.
Id. at 1201. A strong dissenting opinion stated that there was "no Texas authority which
countenances an 'implied' employment contract as an exception to the at-will doctrine." Id.
at 1204 (Jones, J., dissenting). Additionally, Justice Jones stated that the majority holding
"creates a probably fatal breach in the wall Texas has erected in favor of employers." Id.
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Consequently, the court affirmed the district court's judgment for
the employee. 1

4

2. Oral Modifications

Implied contracts of continued employment have not been limited
to written representations. Statements made by employers may con-
stitute an oral agreement with the employee which modifies the
employment at-will doctrine. The enforcement of implied contractual
covenants has traditionally been disfavored in Texas." 5 The First
District of the Houston Court of Appeals in Molder v. Southwestern
Bell Telephone Co." 6 held that the employer's statements that the
employee would be employed as long as he performed his duties in
a satisfactory manner were insufficient to modify the at-will employ-
ment relationship. 17 However, in Johnson v. Ford Motor Co.,"' the
Eastland Court of Appeals remanded a case to the trial court on the
grounds that the plaintiff stated a cause of action based upon oral
modification to the employment at-will doctrine." 9 The employee
alleged that his employer repeatedly made statements that the em-
ployee would not be terminated except for a good reason. 20 After
discontinuing a social relationship with his superior, the employee
was discharged.' 2 ' The court stated that "if plaintiff can prove a

114. Id. at 1202. The Fifth Circuit in Aiello distinguished previous Texas court rulings and
held that despite an express disclaimer that the employee handbook was not a contract, if the
handbook contained specific and detailed procedures regarding discharge, the plaintiff was
entitled to protection under Texas law. See id. at 1200-01.

115. See, e.g., Emmer v. Phillips Petroleum Co., 668 S.W.2d 487, 490 (Tex. App.-
Amarillo 1984, no writ) (parties operating under express contract terms are bound to terms to
the exclusion of conflicting implied terms).

116. 665 S.W.2d 175 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.).
117. See id. at 177. The court also found it relevant that the employee handbooks clearly

stated that the employment arrangement was terminable at will. See id. at 177. Additionally,
the court held that any oral contract applying for over one year is barred by the Texas Statute
of Frauds. Id. The court noted that the Texas legislature was the appropriate body to change
the policy regarding the employee-employer relationship. See id.

118. 690 S.W.2d 90 (Tex. App.-Eastland 1985, writ ref'd n.r.e.).
119. See id. at 93.
120. See id. at 91.
121. See id. at 91-92. The employee's superior threatened to discharge him unless he

voluntarily resigned. Id. at 92. The employee was threatened to be terminated for drinking on
the company premises. Id. The plaintiff alleged that this was a fabricated story and that the
real reason for the plaintiff's discharge was due to the amount of knowledge he had regarding
the superior's relationship with a woman. Id. at 91. The threat resulted in the signing of a
resignation statement. Id. at 92.
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modification of his 'employment at will' by oral agreements with
Ford supervisory personnel who had authority to make the modifi-
cation, his continued employment was no longer 'at will' but was
subject to the oral agreement that he 'would not be terminated except
for good cause." ' 22

Other states have found oral modifications of employment at-
will contracts. A well-known California case finding such a modifi-
cation of the employment at-will contract is Pugh v. See's Candies,
Inc. 23 In Pugh, the California Appellate Court found that oral
assurances made by the employer during the employee's thirty-two
years of employment constituted a contractual promise of job secu-
rity.124 In reaching its holding, the court explained that an employee's
promise of job security need not be supported by independent con-
sideration because "there is no analytical reason why an employee's
promise to render services, or his actual rendition of services over
time, may not support an employer's promise both to pay a particular
wage ... and to refrain from arbitrary dismissal."'' 25 The court
identified four significant factors to be considered when deciding
whether an implied promise existed: the personnel policies or practices
of the employer, the employee's longevity of service, the actions by
the employer reflecting assurance of continued employment, and the
practices of the industry in which the employee is engaged. 26

122. Id. at 93 (citations omitted). In United Trans. Union v. Brown, the court followed
the analysis in Johnson in stating that through an oral promise, the employer created an
express contractual limitation on his ability to discharge the employee. 694 S.W.2d 630, 632-
33 (Tex. App.-Texarkana 1985, writ ref'd n.r.e.).

123. 116 Cal. App. 3d 311, 171 Cal. Rptr. 917 (1981). For a general discussion on the
importance of this case, see Abcarian, supra note 3, at 38.

124. 116 Cal. App. 3d at 329, 171 Cal. Rptr. at 927. Following a business trip with the
new president, the employee was told that he was being terminated from employment. See id.
at 316-17, 171 Cal. Rptr. at 919. When the employee requested a reason for his discharge, he
was told to "look deep within [himlself." Id. at 317, 171 Cal. Rptr. at 919.

125. Id. at 325-26, 171 Cal. Rptr. at 925.
126. Id. at 327, 171 Cal. Rptr. at 925-26. The court used these four factors to decide that

there was sufficient evidence to conclude that the defendant breached an implied promise not
to discharge the employee except for good cause. See id. at 329, 171 Cal. Rptr. at 927. The
court stated:

[T]here were facts in evidence from which the jury could determine the existence of
such an implied promise [not to act arbitrarily in dealing with its employees]: the
duration of the appellant's employment, the commendations and promotions he
received, the apparent lack of any direct criticism of his work, the assurances he
was given, and the employer's acknowledged policies.
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D. Tort Actions

Due to limitations placed on contract theories for contesting at-
will terminations, many employees have included tort causes of action
in their complaints. 127 In some jurisdictions, tort theories permit
potentially greater damage recoveries due to the availability of pu-
nitive damages. Although Texas has not accepted a general tort of
wrongful discharge, it has recognized a cause of action for tortious
interference with employment contracts.1 28

In 1989, the Texas Supreme Court decided Sterner v. Marathon
Oil Co. 129 In Sterner, the court held that a cause of action exists for
tortious interference with a terminable at-will employment contract.1 30

The employee at issue in Sterner worked for a contractor engaged
in completing work at Marathon Oil Company. 13  The employee
became ill while working and was dismissed for the day. 3 2 The
following day, the employee was discharged, allegedly upon Mara-
thon's instructions.'33 The court determined that the at-will status of
the employee's relationship with the employer was no defense to an
action for tortious interference with a contract.'3 4 The court stated
that "Texas law protects existing as well as prospective contracts
from interference."' 35

Although Texas courts have allowed a cause of action based
upon a third party's interference with the employer-employee rela-
tionship, the courts have not allowed the employee to bring an action
based on a tort of wrongful discharge per se. 36 In Berry v. Doctor's
Health Facilities,3 1 an employee was discharged for coming to work

127. See Abcarian, supra note 3, at 44.
128. See K.W.S. Mfg. Co. v. McMahon, 565 S.W.2d 368, 373 (Tex. Civ. App.-Waco

1978, writ ref'd n.r.e.); Mitchell v. C.C. Sanitation Co., 430 S.W.2d 933, 938-39 (Tex. Civ.
App.-Houston [14th Dist.] 1968, writ ref'd n.r.e.).

129. 767 S.W.2d 686 (Tex. 1989).
130. Id. at 688.
131. Id.
132. Id.
133. Id.
134. Id. at 689.
135. Id.
136. There is not a recognized tort of wrongful discharge in Texas. When a cause of action

in tort is allowed, the case generally involves extreme circumstances beyond the concerns
surrounding a typical discharge. See Berry v. Doctor's Health Facilities, 715 S.W.2d 60, 62-
63 (Tex. App.-Dallas 1986, no writ); Phillips v. Goodyear Tire & Rubber Co., 651 F.2d
1051, 1056 n.6 (5th Cir. 1981).

137. 715 S.W.2d 60 (Tex. App.-Dallas 1986, no writ).
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intoxicated. 3 " The employee denied being intoxicated and alleged that
the true motive for his discharge was that he "knew too much"
regarding internal improprieties.' 3 9 The employee asserted that the
wrongful discharge constituted an intentional tort.140 The employee
relied upon an earlier Waco Court of Appeals decision as support
that the Texas judiciary accepted a tort exception to the employment
at-will doctrine.' 4' The court distinguished the earlier decision by
stating that the prior case did not constitute an exception to the at-
will doctrine.' 42 As such, the Berry court refused to create or recognize
a tort exception to the employment at-will doctrine.

Other states have addressed a tort based cause of action for
wrongful discharge. In Smithson v. Nordstrom, Inc., 43 the employ-
er's security officers confronted the employee with accusations, of
theft.'1 The security officers interrogated the employee for over three
hours in a small enclosed room and threatened her with arrest if she
failed to sign a confession. 45 The employee signed the confession
and was discharged.'"4 Following the discharge, the employee brought
suit for outrageous conduct, defamation and breach of contract. 47

In discussing the tort of outrageous conduct, the Oregon Appellate
Court stated that "the questioning of an employee about suspected
wrongdoing, even with accusations and raised voices" was, by itself,

138. Id. at 61.
139. Id.
140. Id. at 62. The employee also alleged that the discharge came under the scope of the

breach of employment contract exception and the public policy exception of the employment
at-will doctrine. See id. at 61-63.

141. See id. at 62. The plaintiff relied on K.W.S. Mfg. Co. v. McMahon, 565 S.W.2d 368
(Tex. Civ. App.-Waco 1978, writ ref'd n.r.e.) to support his assertion that a tort exception
to the at-will employment doctrine was accepted by the Texas judiciary.

142. In K. WS., the court found that the employee was discharged because he insisted
upon receiving stock which he was entitled to under a contract between the employee and his
employer. 565 S.W.2d at 373. The court allowed the employee to recover based both upon
breach of contract and tort law. See id. The Berry court distinguished K. W.S. because "[the
at-will doctrine was simply never at issue." 715 S.W.2d at 62. The court also cited a Fifth
Circuit case which stated that "[a] close reading of K.W.S. reveals that the court did not
carve out an exception to the at will rule in that case." Id. (citing Phillips v. Goodyear Tire
& Rubber Co., 651 F.2d 1051, 1056 n.6 (5th Cir. 1981)).

143. 63 Or. App. 423, 664 P.2d 1119 (1983).
144. Id. at 425, 664 P.2d at 1120.
145. Id. at 425-26, 664 P.2d at 1120-21.
146. Id. at 426, 664 P.2d at 1121. The security officers also suggested that the employee

would be able to keep her job if she would sign the confession. Id.
147. Id. at 425, 664 P.2d at 1120.
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insufficient to support a finding of outrageous conduct. 48 The court
noted that to sustain this charge an employee must be subjected to
severe mental and emotional distress, such as that which would result
from a "cold-blooded tactic of interrogation upon scanty evi-
dence."14 9

Another illustrative case is M.B.M. Co. v. Counce.150 The em-
ployee in Counce was required to submit to a polygraph examination
in connection with a cash shortage."' Although the employee passed
the test, her next paycheck had a deduction for the shortage. 5 2 The
employee was later discharged.' The employee alleged that her
employer's actions constituted intentional conduct designed to cause
severe emotional distress. 114 The Supreme Court of Arkansas reversed
a summary judgment and permitted the employee to maintain her
cause of action for anguish, shock, anger, embarrassment, disap-
pointment and worry.' 5

IV. GOOD FAITH AND FAIR DEALING

A concept receiving increased attention as an exception to the
at-will doctrine proposes that employers owe their employees an
obligation to deal with them fairly and in good faith when making
termination decisions. 1 6 The good faith and fair dealing standard
has evolved because of the courts' ongoing struggle to obtain balance
and equity in employment relationships. In this regard, most courts
recognize that in a practical sense, contract modifications are often
difficult for the employee to prove, and tort theories allow the
recovery of inflated damage awards. Many states, having applied the
standard of good faith and fair dealing to commercial contracts,
have found it logical to extend the application of the standard to
employment agreements as well. These jurisdictions reason that be-
cause an employment agreement is a contract, the extension of the

148. Id. at 426-27, 664 P.2d at 1121.
149. Id. at 427, 664 P.2d at 1121. The court held that the incidental effect of an unpleasant

confrontation would not sustain the charge. Id.
150. 596 S.W.2d 681 (Ark. 1980).
151. Id. at 682.
152. Id.
153. Id.
154. Id.
155. Id. at 688.
156. See Abcarian, supra note 3, at 9.
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good faith and fair dealing standard is logically supported by the
same factors underlying the standard's application to commercial
contracts. Under this theory, the covenant is implied in the employ-
ment contract at the inception of the employment relationship and
forces scrutiny of the employer's motive in cases of alleged wrongful
discharge. 5 7 The implication of this covenant into employment agree-
ments is recognized as "perhaps the most significant alteration to
the at-will doctrine . . . [in] recent years."'5

For example, in Monge v. Beebe Rubber Co.,'1 a New Hamp-
shire court recognized breach of the implied covenant of good faith
and fair dealing as a cause of action for an employee whose termi-
nation was allegedly made in bad faith. I60 In Monge, the employee
filed suit for breach of her employment contract following her
termination.' 61 In its analysis, the court explained the policy sup-
porting its adoption of this exception to the at-will employment
doctrine:

In all employment contracts, whether at will or for a definite
term, the employer's interest in running his business as he sees fit
must be balanced against the interest of the employee in main-
taining his employment, and the public's interest in maintaining
a proper balance between the two. We hold that a termination
by the employer of a contract of employment at will which is
motivated by bad faith or malice or based on retaliation is not
the best interest of the economic system or the public good and
constitutes a breach of the employment contract. Such a rule
affords the employee a certain stability of employment and does
not interfere with the employer's normal exercise of his right to
discharge, which is necessary to permit him to operate his business
efficiently and profitably. 62

157. See id.
158. Id. at 42.
159. 316 A.2d 549 (N.H. 1974).
160. See id. at 551.
161. Id. The employee claimed that her discharge was the result of her refusal to date her

foreman. See id. at 550.
162. Id. at 551-52 (citations omitted). Due to the extreme breadth of Monge, the New

Hampshire Supreme Court later modified its position in Cloutier v. Great At. & Pac. Tea
Co., 436 A.2d 1140 (N.H. 1981). In Cloutier, the court reaffirmed Monge, but held that the
Monge exception would only apply if a two-part test was satisfied: first, bad faith, malice or
some form of retaliation must be present in connection with the motive for discharge. Second,
the discharge decision must violate some important public policy. See id. at 1143. The Cloutier
decision was unclear regarding the definition of "important public policy;" therefore, this
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Unlike New Hampshire, Texas courts have not yet applied the
good faith and fair dealing standard to employment at-will con-
tracts.'63 In its most recent decision involving the employment at-will
doctrine, the Texas Supreme Court skirted the issue. 64 Nevertheless,
since 1947 and the decision in Montgomery Ward & Co. v. Schar-
renbeck,16 1 contracts have been held to include an implied covenant
of good faith and fair dealing in Texas.'6 In Montgomery Ward,
the Texas Supreme Court held that "[accompanying every contract
is a common-law duty to perform with care, skill, reasonable expe-
dience and faithfulness .... ,,167 The court stated that the negligent
failure to observe any of these conditions would constitute a tort as
well as a breach of contract. 6

1

In English v. Fischer,69 the Texas Supreme Court stated that
not every contract has an implied covenant of good faith and fair
dealing. 70 The suit involved an action by a homeowner against his
mortgagor under the Texas Deceptive Trade Practices Act.' 7' Al-
though English seems to be a retreat from the court's proclamation
in Montgomery, it may be distinguished because it was an action
filed under the Deceptive Trade Practices Act rather than a common
law contract claim. 72

In Arnold v. National County Mutual Fire Insurance Co. '7 the
Texas Supreme Court declined to impose a covenant of good faith

determination was left to the jury. See id. at 1145. The Cloutier decision thus created as many
questions as it answered.

163. See Comment, supra note 1, at 672.
164. See McClendon v. Ingersoll-Rand Co., 779 S.W.2d 69, 70 n.l (Tex. 1989), rev'd,
- U.S. -, 111 S. Ct. 478, 112 L. Ed. 2d 474 (1990) (United States Supreme Court

reversing because state cause of action was preempted by the Employer Retirement Income
Security Act). In its opinion, the Texas Supreme Court stated that "[b]ecause we decided this
cause on other grounds, we need not reach the issues relating to the tort duty of good faith
and fair dealing and we express no view on this matter." Id.

165. 204 S.W.2d 508 (Tex. 1947).
166. See id. at 510.
167. Id.
168. See id. In Montgomery, the plaintiff claimed that his home burned down due to the

defendant's negligent repair of a kerosene hot water heater. Id. at 508.
169. 660 S.W.2d 521 (Tex. 1983).
170. See id. at 522.
171. See id. The homeowner sued the mortgagor for failing to turn over the proceeds of

a fire insurance policy to aid in rebuilding the home. Id.
172. The English court reasoned that implying a good faith and fair dealing standard in

contracts would expose parties to treble damages under the Deceptive Trade Practices Act.
See id.

173. 725 S.W.2d 165 (Tex. 1987).
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and fair dealing in every contract.' 74 However, the court recognized
that a duty of good faith and fair dealing may arise when a special
relationship between the parties is created by the contract. 7, Follow-
ing Arnold, the implication of the duty of good faith and fair dealing
in a contract became dependent upon the relationship of the parties
as established by their contract. 7 6 Two factors the court listed in
describing the characteristics of a special relationship which would
give rise to the duty were unequal bargaining power and contractual
provisions allowing one party to easily take advantage of the other. 77

In Aranda v. Insurance Co. of North America, 78 a case involving
a suit against an insurance company for refusal to pay on a claim,
the Texas Supreme Court made a broad statement reminiscent of its
Montgomery decision. 79 The court stated that, "[i]t is well established
under Texas law that 'accompanying every contract is a common law
duty to perform with care, reasonable expedience and faithfulness
.... ,,,180 The court found that the duty arose from the "special
trust relationship" between the parties.' 8' The Aranda court also held
that the duty is imposed when there is a disparity in bargaining
power and when one party is able to exercise exclusive control. 8 2

Although the Texas Supreme Court has not been clear on
whether a duty of good faith and fair dealing exists in every contract,
it is clear that the court is willing to imply that duty when the

174. See id. at 167 (citing English v. Fischer, 660 S.W.2d 521, 522 (Tex. 1983)).
175. Id. This holding appears to limit and soften the broad "every contract" statement of

Montgomery by providing that the character of the relationship between the parties governs
whether the good faith standard will be implied. See supra notes 167-68 and accompanying
text.

176. See 725 S.W.2d at 167.
177. See id. The Arnold case involved a suit against an insurance company arising out of

the company's refusal to pay on an insurance claim. Id. at 166. In holding that an insurance
contract contains the duty of good faith and fair dealing, the court implicitly held that an
insurer and the insured met the requirements for a special relationship. See id.

178. 748 S.W.2d 210 (Tex. 1988).
179. See id. at 212-13. The Aranda decision involved an employee's action against the

workers' compensation insurance carrier under an alleged breach of the duty of good faith
and fair dealing. Id. at 211.

180. Id. at 212.
181. Id. This second statement by the court appears to place a limitation upon the first

statement which broadly announced the imposition of the good faith and fair dealing duty in
every contract.

182. Id. The court stated that the requirements of a special relationship were met because
the insurer exercised exclusive control over the ability to process workers' compensation claims.
See id. at 212-13.
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parties' relationship has the characteristics of a "special relation-
ship.' 8 s3 It is self-evident that the employer-employee relationship
meets this qualification. Once hired, the employee is dependent upon
his job to provide a steady income flow. In contrast, employers are
much less dependent on employees. Employers, particularly ones with
many employees, are usually able to afford the loss of several
employees without a significant drop in income. Other employees
can fill the void until someone else is hired and trained. Unless the
employee keeps another job offer in hand at all times (an unlikely
prospect in the current job market), the employee is at the employer's
mercy. This gives the employer leverage to modify the relationship
in ways which disadvantage the employee. The risk to the employee
of not being able to locate other suitable employment creates a clear
disparity in the bargaining power between the parties. In short,
employers possess tremendous power over the at-will employee.

The employee is also subject to the exclusive control by the
employer because a loss of employment equates to a loss of benefits.
If an employee is discharged, he will lose the fringe benefits of being
employed. Generally, the most important of these benefits is medical
insurance. It is often impossible and frequently cost prohibitive for
an individual to obtain such insurance in an individual capacity.
When an individual is unemployed, his immediate financial concern
is feeding his family; therefore, he is often forced to go without
medical coverage. The disparity in bargaining power virtually puts
the employer in exclusive control of the relationship because the
employee has only one option-to quit. As has been noted, quitting
will usually do more harm to the employee than to the employer. In
sum, it is clear that the employee-employer relationship meets the
judicially determined characteristics of a relationship to which the
duty of good faith and fair dealing should be imposed.

The proposition that the covenant of good faith and fair dealing
should be implied in employment at-will contracts is supported by a
number of recent opinions expressing concern for the welfare of the

183. Note that in Arnold, the court stated that "special relationship" characteristics included
a disparity in bargaining power and the inherent ability of one party to take advantage of
another. Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987). In
Aranda, the court added the characteristic of one party having exclusive control over the other
party. See 748 S.W.2d at 212.
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at-will employee.'8 In Watson v. Zep Manufacturing Co.,185 the
Dallas Court of Appeals analyzed the factors regarding the implica-
tion of a good faith and fair dealing standard from both an em-
ployer's and an employee's perspective, but concluded that the conflict
needed to be resolved in a higher court. 18 6 In Little v. Bryce,17 Justice
Levy, in a concurring opinion, urged the implication of a "good
faith and fair dealing" clause into every employment contract. 88 He
forcefully argued that "this more enlightened age suggests that we
imply a 'good faith and fair dealing' clause into each employment
contract," and concluded that a mutual commitment would tend to
equalize the "overwhelming disparity" in bargaining power between
employer and employee. 89 The following year, in Lumpkin v. H &
C Communications, Inc.,19° the majority of the First District of the
Houston Court of Appeals failed to imply the duty of good faith
and fair dealing in employment contracts, but again held that "im-
plication of [the covenant] is not for this court."' 9' In dissenting,
Justice Levy argued that implying the duty in employment contracts
"would repair [a] gaping hole in our jurisprudence and bring us into
the realities of 20th century industrial life.' ' 92 Justice Kilgarlin has
also gone on record in support of modification of the employment
at-will doctrine. 9 In his concurring opinion in Sabine Pilot Service,
Inc. v. Hauck, Justice Kilgarlin stated that "absolute employment at
will is a relic of early industrial times, conjuring up visions of sweat
shops.... The doctrine belongs in a museum, not in our law.' ' 94

In the most recent Texas Supreme Court case discussing the
employment at-will doctrine, the majority did not address the good

184. See, e.g., Little v. Bryce, 733 S.W.2d 937, 939-47 (Tex. App.-Houston [lst Dist.]
1987, no writ) (Levy, J., concurring) (urging the implication of the good faith and fair dealing
clause into every employment contract).

185. 582 S.W.2d 178 (Tex. Civ. App.-Dallas 1979, writ ref'd n.r.e.).
186. See id. at 180.
187. 733 S.W.2d 937 (Tex. App.-Houston [1st Dist.] 1987, no writ).
188. Id. at 939-47 (Levy, J. concurring).
189. Id. at 943 (Levy, J., concurring).
190. 755 S.W.2d 538 (Tex. App.-Houston [ist Dist.] 1988, writ ref'd).
191. Id. at 540.
192. Id. at 540 (Levy, J., dissenting).
193. See Sabine Pilot Serv., Inc. v. Hauck, 687 S.W.2d 733, 735 (Tex. 1985) (Kilgarlin,

J., concurring). Justice Ray joined in this concurring opinion.
194. Id. See supra notes 45-50 and accompanying text.
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faith and fair dealing issue. 195 However, Justice Cook, in a dissent-
ing opinion, stated that he would not imply a duty of good faith
and fair dealing "and its imposition of tort damages" to employ-
ment at-will relationships.' 96 This statement overlooks the possi-
bility of adopting the standard but restricting recovery to actions
brought under a contract theory. In Cleary v. American Airlines,
Inc.,19 a California court recognized tort damages for a breach
of the good faith and fair dealing standard. 98 However, in Foley
v. Interactive Data Corp.,199 the California court recognized a
cause of action for a breach of the standard of good faith and
fair dealing, but limited recovery to those damages allowed under
contract actions. 2

00 Texas should follow California's lead. The
covenant of good faith and fair dealing should be implied in the
employment at-will contract. Additionally, recovery for a breach
of this implied covenant should be limited to damages recoverable
under contract theory. 20'

195. See McClendon v. Ingersoll-Rand Co., 774 S.W.2d 69, 70 n.1 (Tex. 1989), rev'd,
- U.S. -, 111 S. Ct. 478, 112 L. Ed. 2d 474 (1990) (United States Supreme Court

reversing because state cause of action was preempted by the Employer Retirement Income
Security Act). In its opinion, the Texas Supreme Court did "not reach the issues relating to
the tort duty of good faith and fair dealing." Id.

196. Id. at 74 (Cook, J., dissenting).
197. 111 Cal. App. 3d 443, 168 Cal. Rptr. 722 (1980).
198. The employee sued on both contract and tort theories, alleging that discharge was for

involvement in union-organizing activities. See id. at 447, 168 Cal. Rptr. at 724. The court
focused upon two factors in its analysis. First, the court noted that the employee had completed
eighteen years of satisfactory employment. Id. at 455, 168 Cal. Rptr. at 729. The court stated:

Termination of employment without legal cause after such a period of time offends
the implied-in-law covenant of good faith and fair dealing contained in all contracts,
including employment contracts. As a result of this covenant, a duty arose on the
part of the employer . . . to do nothing which would deprive . . . the employee of
the benefits of the employment ....

Id. The second factor analyzed by the court was the employer's failure to provide the.employee
with a fair hearing in accordance with company policy. See id. The court noted that "the
longevity of the employee's service, together with the expressed policy of the employer, operate
as a form of estoppel, precluding any discharge of such an employee without good cause."
Id. at 456, 168 Cal. Rptr. at 729.

199. 47 Cal. 3d 654, 765 P.2d 373, 254 Cal. Rptr. 211 (1988).
200. See id. at 684, 765 P.2d at 389, 254 Cal. Rptr. at 227.
201. Limiting the recoverable damages to those obtainable under contract theory will deny

punitive damages to an injured employee. Employees who wish to obtain larger damage
amounts should attempt to maintain a cause of action under a tort theory. Although Texas
courts have not recognized an independent cause of action for "outrageous" or "abusive"
discharge, the employee may be able to recover under the tort theory of fraud or misrepre-
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In sum, the time has come for the state of Texas to provide a
more equal balance of power in
at-will doctrine developed during
sion requiring laissez faire policies
and the labor market have since
labor no longer exceeds supply.
require more specialized skills.
employee who is fired or quits
suitable employment elsewhere.
become less agrarian and more

the employment relationship. The
a period of rapid industrial expan-
to fuel the growth. 20 2 The economy

changed dramatically. Demand for
Both basic and service industries

As a result of these factors, an
has no guarantee that he will find
As our country's population has
urban, fewer people can survive

without a steady source of income. Because of these factors, the
modern worker has become more dependent upon his employer. Such
dependence has effectuated a huge disparity in bargaining power
between the parties to an employment contract. 20 3 Despite these
considerations, Texas courts continue their slavish adherence to a
doctrine which permits harsh and arbitrary treatment of employees.
Until an employee is given a means to seek redress for unfair
treatment, this disparity will deter workers from seeking to better
their working conditions. The implication of the standard of good
faith and fair dealing in all employment contracts will achieve this
desirable and necessary equity in employment contracts.

V. CONCLUSION

In 1888, Texas adopted the employment at-will doctrine. While
a few exceptions based on public policy have been grudgingly rec-
ognized by Texas courts, the primary protection afforded employees
is found in state and federal statutes which provide limited protection
in specified circumstances. The Texas Supreme Court's current po-
sition concerning the employment at-will doctrine is that "absent a
specific contractual provision to the contrary or a federal or state
statute that explicitly prohibits discharges based on a specific action
... an employer's right to discharge his employee is absolute." 2°4

Although this position may well have been justified in 1888, dramatic

sentation. See Molder v. Southwestern Bell Tel. Co., 665 S.W.2d 175, 176 (Tex. App.-
Houston fist Dist.] 1983, writ ref'd n.r.e.). Moreover, there is also the possibility of recovery
under libel or slander theories.

202. See Comment, supra note 1, at 684.
203. See id. at 685 n.3.
204. Id. at 684.
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changes have occurred in the American economy over the last century.
Employees are now more dependent upon their employers. This
dependency results in unequal bargaining power and allows the
employer to have exclusive control over the employer-employee re-
lationship. The judiciary must be flexible to adopt rational and logical
standards to meet the changing environment. The time has come for
Texas to provide a more equivalent balance of power in the employ-
ment relationship. The implication of the standard of good faith and
fair dealing in all employment contracts will achieve this desired and
long overdue equity.

Rayne Rasty


