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I. INTRODUCTION

Administrative law is a quickly changing and ever-evolving area
of the law.' During the survey period,2 the Fifth Circuit decided over
seventy cases within the administrative area. This Article analyzes
the more important issues handled by the court during that period.

Several cases involved topics contested in the circuit courts. Part
II of this Article discusses two of those issues. First, in Hodge v.
United States Department of Justice,3 the Fifth Circuit joined the
majority of circuits in holding that the Equal Access to Justice Act
does not cover immigration deportation proceedings.' Second, in
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1. See Paul Verkuil, Welcome to the Constantly Evolving Field of Administrative Law,
42 ArmnN. L. Rav. 1, 1-4 (1990).

2. This article surveys administrative law cases decided by the Fifth Circuit between June
1990 and May 1991.

3. 929 F.2d 153 (5th Cir. Aug. 1991), petition for cert. filed, (U.S. July 2, 1991) (No.
91-83).

4. See infra text accompanying notes 9-51.
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Nutt v. Drug Enforcement Administration,5 and Castillo-Rodriguez
v. Immigration & Naturalization Service,6 the Fifth Circuit analyzed
similar jurisdictional aspects of filing appeals from administrative
decisions, but, relying on decisions from other circuits, came to two
different resolutions .7

Part III of this Article then discusses a number of cases decided
by the Fifth Circuit that, although not necessarily contested among
the circuits, are significant for administrative law practitioners.8 The
cases discussed in Part III are categorized into two general areas:
attorneys' fees and procedural issues.

II. IssuEs AND DEVELOPMENTS IN ADMNISTRATIVE LAW

A. Applicability of the Equal Access to Justice Act to
Immigration Deportation Proceedings

The purpose of the Equal Access to Justice Act (EAJA) is "to
ensure that certain individuals ... will not be deterred from seeking
review of, or defending against, unjustified governmental action
because of the expense involved in securing the vindication of their
rights." 9 The EAJA awards attorneys' fees and expenses to eligible
parties who prevail over a United States agency in an adversary
adjudication unless the administrative officer of the agency finds that
the agency's position was substantially justified or that special cir-
cumstances make such an award unjust. 0

5. 916 F.2d 202 (5th Cir. Oct. 1990).
6. 929 F.2d 181 (5th Cir. Apr. 1991).
7. See infra text accompanying notes 52-95.
8. Clearly, an exhaustive analysis of all administrative law cases decided during this

survey period is impractical and, for the most part, unhelpful for practitioners. In a number
of cases, for example, the Fifth Circuit merely affirmed agency decisions under the substantial
evidence rule, thereby providing minimal significant guidance for future cases. A number of
those cases involved claims under the Social Security Act. See, e.g., Wren v. Sullivan, 925
F.2d 123 (5th Cir. Mar. 1991); Muse v. Sullivan, 925 F.2d 785 (5th Cir. Jan. 1991); Moore
v. Sullivan, 919 F.2d 901 (5th Cir. Aug. 1990); Reyes v. Sullivan, 915 F.2d 151 (5th Cir. Oct.
1990); Selders v. Sullivan, 914 F.2d 614 (5th Cir. Sept. 1990).

9. H.R. REP. No. 99-120, 99th Cong., 1st Sess., pt. 1, at 4 (1985), reprinted in 1985
U.S.C.C.A.N. 132, 132-33; see also Sullivan v. Hudson, 490 U.S. 877, 883-85 (1989).

10. The statute provides:
[Ain agency that conducts an adversary adjudication shall award, to a prevailing
party other than the United States, fees and other expenses incurred by that party
in connection with that proceeding, unless the adjudicative officer of the agency
finds that the position of the agency was substantially justified or that special
circumstances make an award unjust.

5 U.S.C. § 504(a)(1) (1988).
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The question whether the EAJA applies to immigration depor-
tation proceedings before the Immigration and Naturalization Service
(INS) has been a contested issue, resulting in a split among the
circuits. The majority of circuits considering the issue hold that the
EAJA does not apply to such proceedings." Recently, the Fifth
Circuit in Hodge v. United States Department of Justice2 joined the
majority of circuit courts in holding that awards for attorneys' fees
under the EAJA are not available to successful parties in deportation
proceedings. 3 The effect of Hodge is to lessen the availability of
adequate legal representation for persons involved in immigration
proceedings.

In the first case reviewing this issue, the Ninth Circuit in Escobar
Ruiz v. Immigration & Naturalization Service, 4 ruled that the EAJA
provides attorneys fees in deportation proceedings and in court
proceedings that review deportation proceedings.' The court in Es-
cobar Ruiz based its holding, in part, on the language of section 504
of the EAJA, which requires that the proceeding be an "adversary

11. To date, seven circuits have considered the issue. Six circuits-the Second, Third,
Fourth, Fifth, Eleventh, and the D.C.-have held that the EAJA does not apply to immigration
deportation proceedings. See First Gospel Portland Church v. Thornburgh, 927 F.2d 628 (D.C.
Cir. 1991), cert. denied, 60 U.S.L.W. 3267 (1992); Hashim v. Immigration & Natrualization
Serv., 936 F.2d 711 (2d Cir. 1991), cert. denied, 60 U.S.L.W. 3109 (1992); Escobar v.
Immigration & Naturalization Serv., 935 F.2d 650 (4th Cir. 1991); Hodge v. United States
Dep't of Justice, 929 F.2d 153, 159 (5th Cir. Apr. 1991); Clarke v. Immigration & Naturalization
Serv., 904 F.2d 172, 178 (3d Cir. 1990); Ardestani v. United States Dep't of Justice, Immigration
& Naturalization Serv., 904 F.2d 1505, 1513-15 (11th Cir. 1990), aff'd 112 S. Ct. 515 (1991).
The Ninth Circuit, taking the opposite view, has held that such procedures are covered by the
EAJA. See Escobar Ruiz v. Immigration & Naturalization Serv., 838 F.2d 1020, 1030 (9th
Cir. 1988).

12. 929 F.2d 153 (5th Cir. Apr. 1991).
13. See id. at 159.
14. 838 F.2d 1020 (9th Cir. 1988) (en banc). The Ninth Circuit had previously reviewed

Escobar Ruiz twice prior to its final decision. In the court's first decision, the court rejected
the argument that section 292 of the Immigration & Naturalization Act, 8 U.S.C.A. § 1362
(1982), precluded application of the EAJA to proceedings before an immigration judge and
the Board of Immigration Appeals. See Escobar Ruiz v. Immigration & Naturalization Serv.,
787 F.2d 1294 (9th Cir. 1986), withdrawn, 818 F.2d 712 (1987). In a later opinion denying
the government's petition for rehearing, the court reviewed the government's argument, raised
for the first time on appeal, that deportation proceedings were not "adversary adjudications"
within the meaning of thestatute. Escobar Ruiz v. Immigration & Naturalization Serv., 813
F.2d 283 (9th Cir. 1987). The court then granted the government's petition for rehearing in
the instant case to determine en banc the applicability of the EAJA to deportation proceedings.
See Escobar Ruiz v. Immigration & Naturalization Serv., 838 F.2d 1020, 1022 (9th Cir. 1988)
(en banc).

15. See 838 F.2d at 1022-23.
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adjudication.' ' 6 Section 504 of the EAJA defines "adversary adju-
dication" as "an adjudication under section 554 of this title in which
the position of the United States is represented by counsel or oth-
erwise.... 1,7 After analyzing the EAJA's legislative history, 18 other
circuit court decisions analyzing EAJA issues, 9 and the model rules
for EAJA implementation, 20 the court interpreted "under section
554" as being synonymous with "as defined by section 554. ' '21
Finding that immigration proceedings meet the definition of section
554, the court held that such proceedings are covered by the EAJA.2
This reading, the court stated, is "far more consistent with the
statute's objectives than is the hypertechnical, highly restrictive in-
terpretation" that was proposed by the government in that case. 23

The Fifth Circuit, following the Third and Eleventh Circuits,
took the opposite view in Hodge v. "United States Department of
Justice.24 The analysis in Hodge followed a similar path to those
taken in Clarke v. Immigration & Naturalization Service and Ar-
destani v. United States Department of Justice, Immigration & Nat-
uralization Service.26 First focusing on the statutory language and
legislative history, the court necessarily had to confront the Ninth

16. See 5 U.S.C. § 504(a) (1988).
17. Id. at § 504(b)(l)(C)(i).
18. See 838 F.2d at 1023 (citing H.R. CoNT. REP. No. 1434, 96th Cong., 2d Sess. 23

(1980)), reprinted in 1980 U.S.C.C.A.N. 5003, 5012.
19. See 838 F.2d at 1024 (citing Cornella v. Schweiker, 728 F.2d 978, 988 (8th Cir. 1984);

Smedberg Mach. & Tool, Inc. v. Donovan, 730 F.2d 1089, 1092 (7th Cir. 1984); Bonanza
Trucking Corp. v. United States, 664 F. Supp. 1453, 1461 (Ct. Int'l Trade 1987)).

20. See 838 F.2d at 1024 (citing 46 Fed. Reg. 32900 (1981)). The model rules were issued
by the Administrative Conference of the United States.

21. See 838 F.2d at 1023-24.
22. See id. at 1025.
23. Id.
24. 929 F.2d 153 (5th Cir. Apr. 1991). Escobar Ruiz has also been criticized by courts

considering the EAJA's application to other statutes. In Owens v. Brock, 860 F.2d 1363 (6th
Cir. 1988), for example, the Sixth Circuit rejected Escobar Ruiz's "defined under" standard
in holding that worker's compensation hearings conducted pursuant to the Federal Employees'
Compensation Act were not covered by the EAJA. 860 F.2d at 1365-67. The court noted that
the EAJA's legislative history provided only "ephemeral support" for the Ninth Circuit's
broad interpretation. See 860 F.2d at 1366. Similarly, in St. Louis Fuel & Supply Co. v.
FERC, 890 F.2d 446 (D.C. Cir. 1989). the D.C. Circuit criticized Escobar Ruiz's broad
interpretation of the EAJA in holding that proceedings challenging a price regulation remedial
order of the Department of Energy were not "adversary proceedings." 890 F.2d at 449-51.

25. 904 F.2d 172 (3d Cir. 1990).
26. 904 F.2d 1505 (Ilth Cir. 1990).
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Circuit's interpretation in Escobar Ruiz.27 Finding the statute's lan-
guage ambiguous,2 the court in Escobar Ruiz created the "defined
under" standard," which "look[s] at the procedures by which de-
portation hearings are actually conducted, rather than determining
whether such hearings are technically governed by the [Administrative
Procedure Act] APA. ' 3° The Fifth Circuit rejected the Ninth Circuit's
"defined under" standard, agreeing with the Third Circuit that the
interpretation was 'strained and untenable. '1 '31

The court in Hodge also referred to the EAJA's implementing
regulation for the Attorney General.3 2 That regulation lists the specific
proceedings covered by the EAJA, with "proceeding" defined as a
section 554 "adversary adjudication." Because it was unclear whether
Congress' silence about the regulation implicitly overturned it,33 the
court concluded that the regulation did not support a finding that
the EAJA covered deportation proceedings.3'

27. See 929 F.2d at 155-58.
28. As the Ninth Circuit described the issue: "The dispute centers around the meaning

of the phrase 'an adjudication under section 554. The government asserts that 'under' is the
same thing as 'conducted under' or 'governed by.' The petitioner contends that 'under' means
'as defined by' or 'under the meaning of.' Both interpretations are plausible .... " 838 F.2d
at 1023.

29. The court found support for this standard, not only in the EAJA's definition of
adjudication, see 5 U.S.C. § 504(b)(1)(C) (1988); supra text accompanying note 17, but also
in a House conference report that described "adversary adjudication" as "an agency adjudi-
cation defined under the Administrative Procedure Act where the agency takes a position
through representation by counsel or otherwise." 838 F.2d at 1023 (quoting H.R. Conf. Rep.
No. 1434, 96th Cong., 2d Sess. 23 (1980), reprinted in 1980 U.S.C.C.A.N. 5003, 5012)
(emphasis added).

30. 838 F.2d at 1023.
31. Hodge v. United States Dep't of Justice, 929 F.2d at 157 (quoting Clarke v. Immi-

gration & Naturalization Serv., 904 F.2d at 177); see also 904 F.2d at 174 (rejecting the
"defined under" standard); Ardestani v. United States Dep't of Justice, Immigration &
Naturalization Serv., 904 F.2d at 1510-11 (also rejecting the standard), cert. denied, II S.
Ct. 1101 (1991).

32. See 929 F.2d at 158; 28 C.F.R. § 24.103 (1982).
33. [I]n amending and extending the EAJA in 1985, Congress remained silent about

EAJA's application to deportation proceedings despite the Attorney General's clear
1984 regulation which excluded deportation proceedings from EAJA's reach ....
Although we cannot assume that Congress implicitly ratified the Attorney General's
interpretation of the EAJA's reach, we likewise cannot conclude from the ambiguous
legislative record that Congress intended to overturn that regulation.

904 F.2d at 177; see also 929 F.2d at 158 (agreeing with the court's rationale in Clarke).
34. 929 F.2d at 158-59. In discussing the implementing regulation, the court in Ardestani

referred to the supplemental information to the regulation's interim rule; see 904 F.2d at 1512;
46 Fed. Reg. 48922 (1981), which noted that deportation proceedings were intentionally excluded
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The court in Hodge also reviewed section 292 of the Immigration
and Nationality Act, which explicitly bars the recovery of attorney's
fees against the government. 3 Section 292 provides that individuals
involved in deportation proceedings shall have the privilege of rep-
resentation by counsel of choice "at no expense to the government.' '36

Although subject to interpretation as barring only appointed counsel
in deportation proceedings, 37 each of the courts opted for a narrow
interpretation and refused to read section 292 as allowing fee-shifting
in such proceedings. 38

from coverage pursuant to the Supreme Court's decision in Marcello v. Bonds, 349 U.S. 302
(1955). Marcello held that the APA's hearing procedures did not apply to deportation
proceedings before INS hearing officers. See 349 U.S. at 310; see also Giambanco v. Immi-
gration & Naturalization Serv., 531 F.2d 141, 144 (3d Cir. 1976) (holding that the review of
adjustment statute and deportation orders by the Board of Immigration Appeals is exempt
from APA requirements). After noting that deportation proceedings had been excluded from
the latest promulgation of the list, the court in Ardestani quoted from Russello v. United
States, 464 U.S. 16 (1983): " '[Wihere Congress included particular language in one section
of a statute but omits it in another section of the same Act, it is generally presumed that
Congress acts intentionally and purposely in the disparate inclusion or exclusion.' " 904 F.2d
at 1512 (quoting Russello, 464 U.S. at 23 (quoting United States v. Wong Kim Bo, 472 F.2d
720, 722 (5th Cir. 1972) (per curiam))).

35. See 929 F.2d at 158.
36. 8 U.S.C. § 1362 (1988).
37. See, e.g., Clarke v. Immigration & Naturalization Serv., 904 F.2d 172, 177 (3d Cir.

1990); 929 F.2d at 158.
38. See 929 F.2d at 158 ("It is conceivable ... that the provision was intended to prevent

all forms of government funding of counsel for aliens in deportation proceedings."); see also
904 F.2d at 177 ("It is . . .plausible that Congress, in providing for fee-shifting in the EAJA,
did not intend to disturb its longstanding proscription against government funding of counsel
for aliens in deportation proceedings."). In analyzing section 292 in conjunction with the
EAJA, the court in Ardestani determined that the section would specifically preclude recovery
under the EAJA. See Ardestani v. United States Dep't of Justice, Immigration and Naturali-
zation Serv., 904 F.2d 1505, 1513 (lth Cir. 1990), aff'd, 112 S. Ct. 515 (1991). The court
stated:

There are three predicate findings to an award of fees and expenses under EAJA:
"(1) the litigant opposing the United States must be a 'prevailing party'; (2) the
government's position must not have been substantially justified; and (3) there must
be no circumstances that make an award against the government unjust." We
conclude that the first two prerequisites concern the facts of the individual case ....
We find that the third requirement for awarding attorney fees under EAJA is
controlling because [section 2921 explicitly precludes attorney fee awards in depor-
tation proceedings. It would be unjust to allow such an award against the government
since Congress specifically has determined that fees against the government are not
available in this context.

904 F.2d at 1513-14 (citation omitted).
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The Fifth Circuit also relied on a sovereign immunity argument
in refusing to extend the EAJA to deportation proceedings.3 9 The
court emphasized the Supreme Court's language in Ruckelshaus v.
Sierra Club,40 which admonished that "statutes waiving the govern-
ment's general immunity from attorneys' fee claims must be 'con-
strued strictly in favor of the sovereign' and not '[e]nlarged ...
beyond what the language requires." '41 Given that there existed am-
biguity as to whether the EAJA covered deportation proceedings,
the court in Hodge explained that the court could not itself extend
the statute.4 2

Although ruling against allowing recovery of attorney's fees in
deportation proceedings, the court in Hodge was not unaware of the
effect of its ruling on the basic purpose of the EAJA. 43 The majority
noted that the application of the EAJA to deportation proceedings
would better serve the EAJA's purpose, but found itself constrained
by "general principles of statutory interpretation" and therefore
unable to extend the EAJA's application." In an impassioned dissent,
Justice Goldberg began by quoting the inscription on the Statue of
Liberty45 and considered "how many immigrants arriving through
New York harbor now wonder if the outstretched arms of the Statute
of Liberty are meaningful or meaningless."" Agreeing with the
majority that the EAJA's legislative history does not clearly express
Congress' intention to extend the statute's scope to immigration

39. See 929 F.2d at 159.
40. 463 U.S. 680 (1983).
41. 929 F.2d at 159 (quoting Ruckelshaus, 463 U.S. at 685-86).
42. See 929 F.2d at 159.
43. See supra text accompanying note 1; infra text accompanying notes 49-51.
44. 929 F.2d at 159; see also Clarke v. Immigration & Naturalization Service, 904 F.2d

172, 178 (3d. Cir. 1990) ("[T]he essential objective of the EAJA ... would certainly be served
by making the statute applicable to deportation proceedings."); Ardestani v. United States
Dep't of Justice, Immigration & Naturalization Serv., 904 F.2d 1505, 1515 (lth Cir. 1990)
(Pittman, J., dissenting) (arguing that the majority's decision "overlooks Congress' basic
purpose in enacting the . .. EAJA").

45. Give me your tired, your poor,
Your huddled masses yearning to breathe free,
The wretched refuse of your teeming shore,
Send these, the homeless, tempest-tossed to me:
I lift my lamp beside the golden door.

929 F.2d at 159. (Goldberg, J., dissenting) (quoting E. Lazarus, The New Colossus, in AMERICA
FOREVER Now (1968) (inscribed on the pedestal of the Statue of Liberty)).

46. 929 F.2d at 159.

1992]
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proceedings, Justice Goldberg argued that the court should have
looked instead to the statute's basic purpose in deciding the case. 47

Not foreseeing a great financial cost to the government if the EAJA
were to extend to deportation proceedings, Justice Goldberg found
"no reason to dash the hopes and the ambitions of the many people
who must appear before the INS in order to remain in the country."48

The effect of Hodge will be to lessen the availability of adequate
legal representation for persons involved in deportation proceedings.
Although conforming to the decisions of the majority of the circuit
courts, the Fifth Circuit decision still appears to stray from what
public policy would dictate. Indeed, the purpose of the EAJA is "to
ensure that certain individuals ... will not be deterred from seeking
review of, or defending against, unjustified governmental action
because of the expense involved in securing the vindication of their
rights." 49 Commenting on the EAJA's purpose, the United States
Supreme Court has stated:

For many citizens, the costs of securing vindication of their rights
and the inability to recover attorney fees preclude resort to the
adjudicatory process .... When the cost of contesting a Govern-
ment order, for example, exceeds the amount at stake, a party
has no realistic choice and no effective remedy. In these cases, it
is more practical to endure an injustice than to contest it.50
Hodge represents a move away from a more accessible legal

system. To have found that the EAJA covers deportation proceed-
ings, the Fifth Circuit would not have had to stretch the statute's
legislative history. Rather, the court need only have taken the less
narrow option when confronted with ambiguous language."'

B. Jurisdictional Aspects of Filing Administrative Appeals

In two cases decided during the survey period, the Fifth Circuit
reviewed jurisdictional issues surrounding appeals from administrative

47. See id.
48. Id.
49. H. Rep. No. 99-120, 99th Cong., 1st Sess., pt. 1, at 4, (1985), reprinted in 1985

U.S.C.C.A.N. 132, 132-33.
50. Sullivan v. Hudson, 490 U.S. 877, 883-84 (1989) (citing S. Rep. No. 253, 96th Cong.,

1st Sess. 5 (1979).
51. When interpreting the implementing regulation for the Attorney General, for example,

the court was not bound to interpret the omission of deportation proceedings from those
"adversary adjudications" covered by the regulation as an omission from an exclusive list.
See 28 C.F.R. § 24.103 (1991). Similarly, the Hodge court took the most narrow interpretation
of section 252 of the Immigration & Naturalization Act, viewing it as prohibiting all fee-
shifting rather than barring appointed counsel only. 929 F.2d at 156-58; see Escobar Ruiz v.
Immigration & Naturalization Serv., 838 F.2d 1020, 1028 (9th Cir. 1988).

[Vol. 23:17
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decisions. In the first case, the court in Nutt v. Drug Enforcement
Administration52 strictly applied procedural requirements and dis-
missed a misfiled appeal for want of jurisdiction.53 Six months later,
however, in Castillo-Rodriguez v. Immigration & Naturalization Serv-
ice,54 the court rejected form over substance and reviewed an appeal
over which it would have had no jurisdiction if the court had required
strict procedural conformance."

In Nutt, the petitioner sought review of a Drug Enforcement
Agency (DEA),order revoking the petitioner's certificate of registra-
tion to handle controlled substances and denying any pending appli-
cations for renewal of that certificate.5 6 Under Federal Rule of
Appellate Procedure 15(a), 57 petitions for review of agency decisions
must be filed with the appropriate court of appeals "within the time
prescribed by law." ' 8 The statutory time period for the petitioner's
request was "thirty days after notice of the decision." 5 9 The petitioner
originally filed his petition for review in federal district court within
thirty days of receiving notice.60 Upon realizing the filing error,
however, the petitioner refiled the petition with the Fifth Circuit
Court of Appeals. 6' The statutory time period for filing the petition
expired while the petition was pending in district court but before
the petitioner refiled in the court of appeals.62

The respondents moved for dismissal in the court of appeals
based on lack of jurisdiction because of the untimely filing.63 Al-
though noting a split in the circuit courts on the issue, 64 the Fifth

52. 916 F.2d 202 (5th Cir. Oct. 1990).
53. See id. at 203.
54. 929 F.2d 181 (5th Cir. Apr. 1991), petition for cert. filed, - U.S. (U.S.

July 2, 1991) (No. 91-83).
55. See id. at 183.
56. 916 F.2d at 203.
57. See FED. R. App. P. 15(a).
58. Id.
59. See 916 F.2d at 203 (citing 21 U.S.C.A. § 877 (West 1981)).
60. Id.
61. Id.
62. See id. The court noted that the petition before the court of appeals was filed 60

days after the petitioner received constructive notice of the final determination and 57 days
after he received actual notice by mail. See id.

63. See id. The respondents also moved for dismissal in the district court based on lack
of subject matter jurisdiction. See id.

64. Compare Boggs v. United States R.R. Retirement Bd. (In re Boggs), 725 F.2d 620
(lth Cir. 1984) (motion to dismiss denied notwithstanding untimely petition) with Burlington
N., Inc. v. Northwestern Steel & Wire Co., 794 F.2d 1242 (7th Cir. 1986) (motion to dismiss
granted based on untimely filing of petition).

1992]
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Circuit held that "the statutory time limits for filing petitions for
review of agency actions 'are jurisdictional in nature such that if the
challenge is brought after the statutory time limit, [the court is]
powerless to review the agency's action' and must dismiss for want
of jurisdiction. ' 65 The court concluded that, unless there existed
some tolling provision or saving device, the court would have to
dismiss.66 The court then analyzed Federal Rule of Appellate Pro-
cedure 4(a)67 as a possible device that would toll the statutory filing
deadline in the court of appeals." Rule 4(a) provides that notices of
appeals erroneously filed in an appellate court will be transmitted to
the district court and deemed filed as of the date received by the
appellate court.6 The court determined, however, that rule 4(a) was
inapplicable because rule 15, which delineates the procedures for
obtaining review of agency orders, does not contain any provision
that allows for correction of erroneous filings.70 Turning next to rule
20, which designates the rules of appellate procedure that apply to
review or enforcement of agency orders, 7' the court determined that
review of the agency's order under rule 4(a) was expressly prohib-
ited .72

65. 916 F.2d at 203. (quoting Texas Mun. Power Agency v. Administrator, 799 F.2d 173,
174-76 (5th Cir. 1986)).

66. See id.
67. See FED. R. App. P. 4(a).
68. 916 F.2d at 204.
69. Rule 4(a) states, in pertinent part:

[Ijf a notice of appeal is mistakenly filed in the court of appeals, the clerk of the
court of appeals shall note thereon the date on which it was received and transmit
it to the clerk of the district court and it shall be deemed riled in the district court
on the date so noted.

FED. R. App. P. 4(a).
70. See 916 F.2d at 204 ("The plain wording of the two rules [rule 4(a) and rule 15]

alone would suggest that the drafters intended a saving provision in the one rule but not in
the other."). In contrast, the Eleventh Circuit used rule 4(a) by analogy to allow review of a
petition erroneously filed in district court. Id.; see Boggs v. United States R.R. Retirement
Bd. (In re Boggs), 725 F.2d 620 (1lth Cir. 1984).

71. Rule 20 provides that "[all provisions of [the Federal Rules of Appellate Procedure]
are applicable to review or enforcement of orders of agencies, except that Rules 3-14 and
Rules 22 and 23 arenot applicable." FED. R. App. P. 20 (emphasis added).

72. See 916 F.2d at 204. The court adopted the reasoning of the Seventh Circuit in
Burlington N. Inc. v. Northwestern Steel & Wire Co., 794 F.2d 1242 (7th Cir. 1986), which
dismissed an appeal of an Interstate Commerce Commission order for want of jurisdiction
because the appeal, originally filed in appellate court, was not timely filed in the district court
as required by 28 U.S.C.A. § 1336. See id. at 1247 ("We do not ... believe we are at liberty
to carve out an equitable exception to a jurisdictional rule to avoid a harsh result.").

[Vol. 23:17
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The Fifth Circuit again reviewed a jurisdictional issue surround-
ing an appeal from an administrative decision in Castillo-Rodriguez
v. Immigration & Naturalization Service.73 In Castillo-Rodriguez, an
administrative law judge (ALJ) denied the petitioner's request for
asylum and ordered his deportation.7 4 The petitioner appealed the
ALJ's decision to the Board of Immigration Appeals, which, after
a de novo review, ordered deportment. 7 Petitioner then filed a timely
petition for review to the Fifth Circuit Court of Appeals pursuant
to the Immigration and Nationality Act. 76 Pursuant to Federal Rule
of Appellate Procedure 15(a), the petition for review was required
to identify the order on which the appeal was based. 77 Although the
petitioner specifically requested review of the ALJ's order in the
petition, the statement of jurisdiction in the petitioner's brief asserted
that the proceeding had been initiated pursuant to the Board of
Immigration Appeals' order.78 The respondent agency contended that
the court lacked jurisdiction to review the petitioner's request because
of the error in the petition.7

The court held that it had jurisdiction to review the petition
despite the technical flaw, stating that it "refuse[d] ... to allow a
mere technicality in pleading to result in a denial of an opportunity
for petitioner to obtain a decision on the merits." 8° The court relied
on the United States Supreme Court's decision in Foman v. Davis,8'
which reviewed an appeal involving the technical requirements of
Federal Rule of Appellate Procedure 3(c). 82 The Foman decision
"indicated that a party does not forfeit the right to appeal by
designating the wrong judgment as long as it is clear which judgment

73. 929 F.2d 181 (5th Cir. Apr. 1991), petition for cert. filed,
__ U.S. - (U.S. July 2, 1991) (No. 91-83).

74. Id. at 182-83.
75. Id.
76. Id.; see 8 U.S.C. § l105a (1988).
77. Rule 15(a) states: "The petition shall specify the parties seeking review and shall

designate the respondent and the order or part thereof to be reviewed." FED. R. App. P.
15(a) (emphasis added).

78. See 929 F.2d at 183.
79. Id.
80. Id.
81. 371 U.S. 178 (1962).
82. Id.; Rule 3(c) substantially mirrors the requirements of rule 15(a). Rule 3(c) provides

that "[tjhe notice of appeal shall specify the party or parties taking the appeal; shall designate
the judgment, order or part thereof appealed from; and shall name the court to which the
appeal is taken." FED. R. App. P. 3(c).
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the party intends to appeal. '8 3 The court also relied on the Advisory
Committee on Appellate Rules' note to rule 20, which recognizes the
" 'present uniform practice of the circuits of regulating agency review
or enforcement proceedings by the general rules applicable to appeals
from judgments of the district courts.' "84 Finding that, at least in
this instance, substance should take precedence over form, the court
in Castillo-Rodriguez held that it had jurisdiction over the appeal. 5

Interestingly, the Fifth Circuit did not take the same position
on the technicalities of pleadings in Castillo-Rodriguez as the court
did in Nutt." In Castillo-Rodriguez, the court found the Supreme
Court's interpretation of rule 3(c) "equally applicable to rule 15(a)
because the two rules are analogous."' 87 In contrast, the court rejected
that position in Nutt based on appellate rule 20's provision that rules
3 through 14 and 22 and 23 do not apply to reviews and enforcement
of agency orders. 88 The decision in Nutt, however, although faithful
to the letter of rule 20, violates the spirit of the rules. The appellate
rules excluded from application in administrative appeals under rule
20 deal with specific time limits and other technical requirements
that would conflict with the various statutory provisions applicable
in the review of various agency decisions.8 Although the specific
time limits and technical procedures delineated in the excluded rules
obviously should not be used in reviewing agency decisions, the

83. 929 F.2d at 183; see also 371 U.S. at 181 ("It is too late in the day and entirely
contrary to the spirit of the Federal Rules of Civil Procedure for decisions on the merits to
be avoided on the basis of such mere technicalities.").

84. 929 F.2d at 184 (quoting FED. R. App. P. 20 advisory committee's note).
85. See 929 F.2d at 184. Once determining that it had jurisdiction, the court analyzed the

petitioner's claims and affirmed the Board of Immigration Appeals' denial of the request for
asylum. See id. at 184-86.

86. See id.; Nutt v. Drug Enforcement Admin., 916 F.2d 202, 204 (5th Cir. Oct. 1990).
87. 929 F.2d at 184.
88. See 916 F.2d at 204.
89. Compare FED. R. App. P. 4 ("In a civil case in which an appeal is permitted by law

as of right from a district court to a court of appeals the notice of appeal required by Rule
3 shall be filed with the clerk of the district court within 30 days after the date of entry of
the judgment or order appealed from; but if the United States or an officer or agency thereof
is a party, the notice of appeal may be filed by any party within 60 days after such entry.")
with 21 U.S.C. § 877 (1988) ("[Any person aggrieved by a final decision of the Attorney
General may obtain review ... upon petition filed with the court and delivered to the Attorney
General within thirty days after notice of the decision.") and 28 U.S.C. § 1336(C) (1988)
("Any action brought under [§ 1336(b)] shall be filed within 90 days from the date that the
order of the Interstate Commerce Commission becomes firal.")
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underlying spirit of the rules should be recognized as the note to
rule 20 indicates. 90

Further support for the opposite result in Nutt is provided by
the Federal Transfer Statute,9' which, like rule 4(a), provides a means
for saving misfiled appeals in federal courts.92 Under the statute, a
transfer is mandatory if three conditions are met: (1) the transferor
court lacks jurisdiction; (2) on the date the notice of appeal was
filed, the transferee court could have heard the appeal; and (3) the
interests of justice would be served by the transfer. 93 Although the
court in Nutt was persuaded that no saving provision was intended
for rule 15 because it did not contain an express provision for such
(whereas rule 4(a) did),94 the court could have used the Federal
Transfer Statute as evidence of that intent, thereby saving the ap-
peal. 93

90. See supra text accompanying note 84.
91. 28 U.S.C. § 1631 (1988). The Federal Transfer Statute was enacted as a part of the

Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, 96 Stat. 55 (codified as
amended in scattered titles of the U.S.C.).

92. The statute provides:
Whenever a civil action is filed in a court as defined in section 610 of this title or
an appeal, including a petition for review of administrative action, is noticed for or
friled with such a court and that court finds that there is a want of jurisdiction, the
court shall, if it is in the interest of justice, transfer such action or appeal to any
other such court in which the action or appeal could have been brought at the time
it was filed or noticed, and the action or appeal shall proceed as if it had been filed
in or noticed for the court to which it is transferred on the date upon which it was
actually filed in or notices for the court from which it is transferred.

28 U.S.C. § 1631 (1988) (emphasis added). The United States district courts and courts of
appeals are included within the definition of courts under section 610. See id. § 610.

The Federal Transfer Statute was enacted to eliminate the "unnecessary risk that a litigant
may find himself without remedy because of a lawyer's error or a technicality of procedure."
International Bhd. of Teamsters v. Department of Transp., 932 F.2d 1292, 1297 (9th Cir.
1991) (quoting S. Rep. No. 275, 97th Cong., 2d Sess. 11 (1982), reprinted in 1982 U.S.C.C.A.N.
11, 21). For a discussion of the history and background of the Federal Transfer Statute, see
Jeffrey W. Tayon, The Federal Transfer Statute: 28 U.S.C. § 1632, 29 S. Tax. L. Rav. 189
(1987).

93. Thistlewaite v. First Nat'l Bank of Lafayette (In re Exclusive Indus. Corp.), 751 F.2d
806, 808-09 (5th Cir. 1985).

94. See Nutt v. Drug Enforcement Admin., 916 F.2d 200, 204 (5th Cir. Oct. 1990).
95. Other courts have used the Federal Transfer Statute to save appeals that had been

timely filed in the wrong courts. See, e.g., Kolek v. Engen, 869 F.2d 1281, 1283-84 (9th Cir.
1989); Hempstead County & Nevada County Project v. United States Envtl. Protection Agency,
700 F.2d 459, 462-63 (8th Cir. 1983); Slatick v. Director, 698 F.2d 433, 434-35 (11th Cir.
1983); Oil, Chem. & Atomic Workers Int'l Union v. Occupational Safety & Health Review
Comm'n, 671 F.2d 643, 646-49 (D.C. Cir. 1982).
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III. OVERVIEW OF OTHER ADMINISTRATIVE LAW CASES AND ISSUES
ADDRESSED BY THE FIFTH CIRCUIT

A. Attorneys' Fees

1. Handicapped Children's Protection Act

"Perhaps the fiercest legal battles emerge not from knotty ques-
tions of a plaintiff's right to justice, but rather from comparatively
trivial questions of an attorney's right to compensation."96 So starts
the Fifth Circuit in its opinion in Angela L. v. Pasadena Independent
School District,9 one of the many decisions issued during this survey
period involving attorneys' fees. In Angela L., the court reviewed
the meaning of "prevailing party" under the attorneys' fee provision
of the Handicapped Children's Protection Act of 1986 (HCPA)." In
Angela L., the plaintiff-appellee, a first-grade student, had been
assessed for disabilities by the school district's Admission, Review
and Dismissal Committee." The Committee concluded that the stu-
dent had "no legally handicapping conditions" and was eligible for
speech therapy services only.'0° After the student failed all of her
courses and was held back, the student's parents requested an inde-
pendent assessment of their child's abilities. 0 ' The second assess-
ment's results showed that the child was mildly retarded and required
special educational services.' °2 The parents then sought a second
review by the school district Committee, which again denied the
student any specialized services. 0 3 With the assistance of counsel, the
parents requested a due process hearing before the Texas Education
Agency. 4 Pending the hearing, counsel negotiated a settlement be-
tween the student and the school district, and the request for hearing

96. Angela L. v. Pasadena Indep. School Dist., 918 F.2d 1188, 1190 (5th Cir. Dec. 1990).
97. Id.
98. 20 U.S.C. § 1415 (1988). The Act's award provision states: "In any action or

proceeding brought under this subsection, the court, in its discretion, may award reasonable
attorneys' fees as part of the costs to the parents or guardian of a handicapped child or youth
who is the prevailing party." 20 U.S.C. § 1415(e)(4)(B) (1988) (emphasis added).

99. 918 F.2d at 1190-91.
100. The Committee refused to allow the student to participate in any special educational

services other than speech therapy. See 918 F.2d at 1190.
101. Id. at 1190-91.
102. Id. at 1191.
103. See id.
104. Id.
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was dismissed. 10 5 The parents subsequently filed an action in federal
district court for reimbursement of attorneys' fees.1°6 The district
court awarded the fees, finding that the student had been a "pre-
vailing party."107

Upon review, the Fifth Circuit affirmed, looking to another fee-
shifting statute'08 to determine that prevailing party status depends
on "whether the remedy [the claimants] attain alters the legal rela-
tionship between the school district and their handicapped child and
whether the nature of the remedy they attain fosters the purpose of
the HCPA."'09 The court found that both conditions had been met
and affirmed the award of fees." 0

2. Equal Access to Justice Act

The court also reviewed attorneys' fee cases arising under the
Equal Access to Justice Act."' As previously discussed, the EAJA
provides for attorneys' fees to private litigants who seek review of
or defend against unreasonable government action. " 2 For a successful
claim of attorneys' fees, the EAJA requires that the party seeking
the award must submit an application "within thirty days of a final
disposition in the adversary adjudication.""' 3 In Dole v. Phoenix

105. See id.
106. The parents waived their claims for reimbursement of the costs of the second

assessment, but refused to waive their claim for attorneys' fees. The school district contested
the parents' claim. Id.

107. Id.
108. The court reviewed the attorneys' fee provision available in civil rights litigation under

42 U.S.C. § 1988 (1988). See 918 F.2d at 1193-94.
109. 918 F.2d at 1195.
110. First, under the settlement agreement, the student was permitted to participate in

specialized educational services even though she was not labeled "mentally retarded." Second,
because the student received the special services, the relief fostered the purposes of the Act.
Id. The court stated:

To determine whether particular forms of relief foster the purposes of the HCPA,
the critical question is whether a handicapped child receives any appropriate special
services necessary to education that the child had not received prior to the request
for a due process hearing. As long as Angela is handicapped-a fact not in dispute
because of her speech impediment-it is irrelevant that any additional services she
received from the school district in the settlement agreement are directed toward her
general educational enhancement and not her specific disability.

Id. (emphasis in original).
111. See 5 U.S.C. § 504(a)(2) (1988).
112. See supra text accompanying notes 9-10.
113. 5 U.S.C. § 504(a)(2) (1988).
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Roofing, Inc.," 4 the Fifth Circuit defined the court's jurisdiction to
review decisions from the Occupational Safety and Health Review
Commission (OSHRC) awarding attorneys' fees and clarified the
meaning of "final disposition" in the context of agency citations." 5

In Phoenix Roofing, the Secretary of Labor issued Phoenix
Roofing two citations for alleged violations that occurred while
employees repaired a roof. "' Phoenix Roofing contested the citations
before the OSHRC Administrative Law Judge (ALJ). 7 After the
hearing, the OSHRC AM affirmed one citation, although refusing
to classify it as de minimis, and vacated the second." 8 On appeal to
the Fifth Circuit, the court affirmed the ALJ's decision as to the
first citation, but reversed both the ALJ's classification of the citation
as "serious" and the assessment of civil penalties." 9 Phoenix Roofing
then applied to OSHRC for attorneys' fees and expenses under the
EAJA for expenses incurred with respect to the ALJ's review and
the Fifth Circuit review. OSHRC granted the application.'2

Although the language of the EAJA suggests that the Secretary
of Labor may not appeal such an award,' 21 the Secretary appealed,
arguing that the Fifth Circuit could review the appeal under section
11 of the Occupational Safety and Health Act (OSH Act) which
allows review of "an[y] order of the Commission issued under
subsection (c) of section 659."' 22 The Fifth Circuit held that, because
attorneys' fees are orders "directing other appropriate relief" under
section 659(c), the court had jurisdiction to review the award. 23

Turning to the issue of when citations become final, the court
reviewed the legislative history of the EAJA, finding that "scant
attention" had been paid to the phrase "final disposition."'2 After

114. 922 F.2d 1202 (5th Cir. Feb. 1991).
115. Id. at 1204-05.
116. Id. at 1204.
117. Id.
118. Id.
119. See id.
120. Id.
121. An appeal of an award of fees under the EAJA is possible only when "a party other

than the United States is dissatisfied with a determination of fees and expenses made under
[5 U.S.C.A. § 504(a)]." 5 U.S.C. § 504(c)(2) (1988).

122. 29 U.S.C. § 660(a) (1988). Section 650 of the OSH Act covers "an order ...

affirming, modifying, or vacating the Secretary's citation or proposed penalty, or directing
other appropriate relief." Id. §§ 659(c), 660(a).

123. 922 F.2d at 1204.
124. Id. at 1206.
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a lengthy analysis, the court concluded that "when a party appeals
only part of an ALJ's decision, the entire decision is on review; the
failure to appeal the decision on a particular citation item does not
make the ALJ's disposition of that a item a 'final disposition' of
that item for EAJA purposes."'11

In another case involving attorneys' fees under the EAJA, the
court reviewed the issue of whether a decision by an agency that
granted all of the claimant's claim, but rendered after a remand from
district court, would constitute "final judgment" for purposes of the
EAJA. I2 The court in Richard v. Sullivan,27 concluded that such a
decision would be considered final' 28 In Richard, the appellant was
denied title II and title XVI disability benefits by the Secretary of
Health and Human Services.' 2 The appellant petitioned for judicial
review to the district court under title 42, section 405(g) of the United
States Code.1'0 Pending the district court's review, the agency re-
quested a remand to the agency for further administrative proceed-
ings.' 3' During the administrative proceedings, the agency granted all
of appellant's claims in full. 32

Subsequently, the appellant reopened the proceedings before the
district court, moving for summary judgment to confirm the admin-
istrative award. 3 3 As the Fifth Circuit noted, "[t]he purpose of the
requested judgment had nothing to do with the award or receipt of
benefits by Richard, but was intended to serve as the predicate for
a timely request for attorney's fees under the EAJA.' '

" A magistrate
judge recommended denial of the motion because the appellant had
been successful at the administrative level and therefore had no basis
for judicial review. 3 The district court adopted the magistrate's
recommendation. 3

125. Id.
126. See Richard v. Sullivan, 926 F.2d 399, 400 (5th Cir. Feb. 1991).
127. 926 F.2d 399.
128. Id. at 402.
129. Id. at 400.
130. See id.; 42 U.S.C. § 405(g) (1988).
131. 926 F.2d at 400.
132. See id.
133. Id.
134. Id.
135. See id.
136. Id.
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Upon review, the Fifth Circuit looked at the following two
issues: (1) whether section 405(g) contemplates further judicial action
after a post-remand decision by an agency that grants all claims, and
(2) whether such a post-remand decision would constitute "final
judgement" under the EAJA. 37 The court first determined that post-
remand judicial action is not required in cases in which full claims
have been granted unless specifically directed by the court. 3, The
court next analyzed the finality of the post-remand decision of the
agency, concluding that, because the "EAJA defines a final judgment
as 'a judgment that is final and not appealable, and includes an
order of settlement,' ,,139 a post-remand administrative decision could
be final "for it addresses the merits, and such a-decision obviously
is not appealable by either the [agency] or the successful claimant."''4

The finality of post-remand administrative decisions was subse-
quently reviewed by the United States Supreme Court, however, in
Melkonyan v. Sullivan.'4' Melkonyan held that "a 'final judgment'
for purposes of 28 U.S.C. section 2412(d)(1)(B) means a judgment
rendered by a court that terminates the civil action for which EAJA
fees may be received."' 42 Turning to whether a party has a right to
return to court after a post-remand administrative decision, the Court
decided that the type of remand would determine post-remand ac-
tion. 43 If the remand were that authorized under sentence four of
section 405(g),14 a remand order must accompany a final judgment
affirming, modifying, or reversing the administrative decision before
post-remand action would be allowed. 45 In contrast, if the remand

137. See id.
138. See id. at 401 ("It should be apparent that a claimant may seek judicial review only

of an unfavorable decision, one could hardly petition for review of a decision which awards
all of the benefits sought. Further, the [agency] is precluded from appealing [its] own decision;
§ 405(g) permits of such action only by an 'individual,' clearly referring to one claiming
benefits.").

139. Id. at 402 (quoting 28 U.S.C. § 2412(d)(2)(G)).
140. Id. The court followed opinions already issued on this question in the Seventh and

Ninth Circuits. See Melkonyan v. Heckler, 895 F.2d 556 (9th Cir. 1990), vacated and remanded,
Ill S. Ct. 2157 (1991); Jabaay v. Sullivan, 920 F.2d 472 (7th Cir. 1990), vacated, No. 90-
1104 (7th Cir. Oct. 23, 1991) (WESTLAW, 1991 WL 213506).

141. 111 S. Ct. 2157 (1991).
142. Id. at 2162.
143. Id. at 2164-65.
144. Sentence four of § 405(g) authorizes a court to enter "a judgment affirming, modifying,

or reversing the decision of the Secretary, with or without remanding the cause for a rehearing."
42 U.S.C. § 405(g) (1988).

145. 111 S. Ct. at 2165.
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were authorized pursuant to sentence six of section 405(g), post-
remand judicial action is required, even without a court order, by
the terms of the type of remand. 46

3. Social Security Act

The Fifth Circuit also reviewed attorneys' fees awarded under
the Social Security Act. In Houston v. Sullivan, 47 Houston's initial
application for an award of past-due benefits was denied by the
Social Security Administration; the district court affirmed the de-
nial."48 Upon the filing of a second application, however, the ALJ
reopened the first application and awarded Houston the past-due
benefits. 4 9 Houston's counsel subsequently sought to recover fees
based on services rendered in connection with both the claim before
the agency and the unsuccessful claim in district court. 10 Both the
agency and the district court awarded Houston's counsel attorneys'
fees, although the district court granted only a portion of the fees
requested."5 Houston's counsel then sought review of the district
court's award. 52 Because attorneys' fees may only be awarded under
the Social Security Act for services resulting in "favorable judg-
ments,'5 the Fifth Circuit vacated the district court's order, finding
that it had exceeded its statutory jurisdiction in authorizing the fees. "5

146. Sentence six provides:
The court may, on motion of the Secretary made for good cause shown before he
files his answer, remand the case to the Secretary for further action by the Secretary,
and it may at any time order additional evidence to be taken before the Secretary
...; and the Secretary shall, after the case is remanded, and after hearing such
additional evidence if so ordered, modify or affirm his findings of fact or his
decision, or both, and shall file with the court any such additional and modified
findings of fact and decision, and a transcript of the additional record and testimony
upon which his action in modifying or affirming was based.

42 U.S.C. § 405(g) (1988).
147. 917 F.2d 194 (5th Cir. Nov. 1990).
148. Id. at 194.
149. Id.
150. Id.
151. Id.
152. Id. at 194-95.
153. The Social Security Act provides for attorneys' fees "[w]henever a court renders a

judgment favorable to a claimant . . .who was represented before the court by an attorney."
42 U.S.C. § 406(b)(1) (1988).

154. See 917 F.2d at 195.
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In Brown v. Sullivan, "' another attorneys' fees case arising from
a claim for past-due social security benefits, the court determined
that a contractual percentage for a contingency fee is not binding
upon a court or agency when awarding fees and delineated the
method for calculating such awards. 5 6 In Brown, the appellant
contracted with his counsel to represent him on a contingency basis,
with the fee to be twenty-five percent of any past-due benefits
recovered.57 The Social Security. Administration initially denied the
appellant's application for benefits. 58 The district court, upon review
of the agency's decision, remanded the cause to the agency, which
ultimately awarded the appellant over $55,000 in past-due benefits. 5 9

Appellant's counsel subsequently submitted a fee petition to the
Secretary of Health and Human Services, but was only awarded a
portion of the twenty-five percent due.160 A fee petition was then
submitted to the district court for approval of the balance of the
contractual fee, an amount that included time spent representing the
appellant before both the district court and the agency.' 6' The district
court awarded fees, but again in an amount less than that contrac-
tually agreed upon.62 Upon review by the Fifth Circuit, the court
determined that the district court had not abused its discretion in
computing a fee less than the contractual agreement because the
district court could only approve fees for court-related services. 63

The court of appeals then turned to the method of calculating the
"reasonable fees" allowed under the Social Security Act,'" deter-
mining that the "lodestar" fee-setting method 65 should be used for
these calculations, but that "due consideration" should be given to
contingency fee agreements.'

155. 917 F.2d 189 (5th Cir. Nov. 1990).
156. Id. at 190.
157. See id.
158. Id.
159. See id.
160. Id.
161. Id.
162. The amount of the fees awarded to appellant's counsel by the agency and the district

court equaled eleven percent of the appellant's recovery. See id.
163. See id. at 191; see also 42 U.S.C. § 406(b)(1) (1988).
164. See 42 U.S.C. § 406(a), (b)(1) (1988).
165. The court describes the lodestar method in detail in its opinion. See 917 F.2d at 191-

93.
166. See id. at 192. The court noted that, although it "view[ed] the contingency fee contract
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B. Procedural Issues

The Fifth Circuit also reviewed a number of cases dealing with
procedural issues before administrative agencies. In McCallister v.
United States ex rel. United States Department of Agriculture,6 7 the
court reviewed the issue of whether a claim in district court under
the Federal Tort Claims Act (FTCA) would be time barred by an
agency's failure to dispose of a claim within the statutory time
period.'" In McCallister, the appellant had filed a claim with the
Farmers' Home Administration (FmHA) under Title 28, section
2675(a) of the United States Code for damages allegedly resulting
from wrongful and negligent acts committed against him by FmHA
employees. 69 The FmHA neither accepted nor denied the appellant's
claim within six months.170 Thereafter, the appellant filed suit in
district court.' 7' Accepting the FmHA's arguments that the appellant
failed both to comply with the FTCA's exhaustion requirement and
to file suit within six months of receiving notice of the agency's final
denial, the district court dismissed the claim for want of jurisdic-
tion. 7 2 The Fifth Circuit reversed, holding:

[T]he six-month limitations period prescribed in 28 U.S.C.
section 2401(b) does not begin to run until the agency has made
a final administrative determination of the claim within the mean-
ing of section 2675(a); if, however, after six months from filing,
the agency has not finally ruled, the claimant may treat the
agency's failure to act as a final denial and he may file his suit
at any time thereafter.' 3

as merely one factor" in the fee-setting calculation, the court would "require district courts
to indicate the weight of contingency fee contract [sic] in setting a reasonable fee." Id. at
193.

167. 925 F.2d 841 (5th Cir. Mar. 1991).
168. Id. at 842.
169. See id. at 842. "An administrative claim must be filed with the appropriate federal

agency and that agency must rule on the claim before a claimant can file suit against the
United States." Id.

170. Id.
171. Id. at 842-43.
172. Id.; Section 2401(b) of title 28 of the United States Code provides:

A tort claim against the United States shall be forever barred unless it is presented
in writing to the appropriate Federal agency within two years after such claim accrues
or unless action is begun within six months after the date of mailing, by certified
or registered mail, of notice of final denial of the claim by the agency to which it
was presented.

28 U.S.C. § 2401(b) (1988).
173. 925 F.2d at 844.
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The court again reviewed an agency's failure to respond to
claims presented to it in Texas Petrochemical Corp. v. National
Labor Relations Board.74 In Texas Petrochemical Corp., the Oil,
Chemical and Atomic Workers International Union filed a charge
with the National Labor Relations Board (NLRB) alleging that Texas
Petrochemical had violated the National Labor Relations Act
(NLRA). 7

1 An ALJ held in favor of the union.17 6 Texas Petrochem-
ical filed exceptions to the AL's decision and, one month later,
moved to reopen the NLRB proceedings to receive further evidence.177
Over four years after the motion was filed, the NLRB affirmed the
ALJ's findings and denied the motion to reopen the record. 78 Two
months after the NLRB's decision, Texas Petrochemical moved for
a stay of the NLRB's order, reconsideration of the remedy, and
reopening of the record. 179 The NLRB returned the motion as un-
timely.'8° The following month, Texas Petrochemical petitioned the
Fifth Circuit Court of Appeals to review the NLRB's decision and
order. 181

Although agreeing that Texas Petrochemical had committed un-
fair labor practices 82 and recognizing the NLRB's authority to fash-
ion remedial orders,8 3 the Fifth Circuit took issue with the timing
of the NLRB's order.'8 Noting that the NLRB, "like myriad other
governmental agencies," is subject to the requirements of the Ad-
ministrative Procedure Act, the court reminded the NLRB that an
agency must "endeavor to 'conclude a matter presented to it' within
a 'reasonable time.' "185 The court indicated that the timing of NLRB

174. 923 F.2d 398 (5th Cir. Feb. 1991).
175. The union alleged that Texas Petrochemical- had committed various violations of the

NLRA in conjunction with an employee poll on whether the Texas Petrochemical employees
desired continued union representation. See id. at 400-01.

176. See id. at 401.
177. See id.
178. See id. The NLRB found that Texas Petrochemical had committed unfair labor

practices by conducting the employee poll regarding the union without giving advance notice
of the poll and by "impermissibly with[drawing] recognition from the Union and unilaterally
chang[ing] pay and insurance conditions." See id. at 403. The Fifth Circuit did not take issue
with the substance of these rulings. See id.

179. Id. at 401.
180. See id.
181. Id.
182. See supra note 178.
183. See 923 F.2d at 403-04.
184. See id. at 404.
185. Id. (quoting 5 U.S.C. § 555(b) (1988)).
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decisions is important because "[wlith the passage of time . . . any
adverse effects caused by an employer's unfair labor practices will
be diminished in the eyes of the workforce."'1 6 Finding that a four-
year delay was unreasonable, the Fifth Circuit stayed the NLRB's
enforcement order to allow a determination whether the order was
still necessary. 8 7

The Fifth Circuit also reviewed the scope of its jurisdiction to
review agency decisions. In Scarabin v. Drug Enforcement Admin-
istration,8 8 the Drug Enforcement Administration (DEA) arrested the
petitioner and seized over $12,000 in cash as alleged proceeds from
"drug deals."' 89 The petitioner was charged with possession of ma-
rijuana, but the charges were later dismissed for lack of evidence.' 9°

The petitioner subsequently filed a motion with the DEA for expe-
dited release of the seized property.' 9' The motion was denied, "albeit
on a technicality."'"92 Receiving no other petitions or actions by the
petitioner, the DEA administratively forfeited the funds to the United
States.193 The petitioner thereafter filed a petition for review with the
court of appeals pursuant to United States Code, title 21, section
877 and Federal Rule of Appellate Procedure 15(a).1

In rejecting the DEA's claims of lack of jurisdiction, the Fifth
Circuit reviewed its authority over the case as a final decision by the
Attorney General through an authorized agency:

Judicial review on the merits of an administrative forfeiture is
barred ... when the party elects an administrative remedy instead
of a judicial one .... One limited exception is when the agency
fails to exercise its jurisdiction over the claim; however the court
still may not review the administrative decision on the merits. 95

186. Id.
187. See id. at 406. The court ordered an NLRB-conducted election to determine whether

employee sentiment over retention of the union had changed. See id.
188. 919 F.2d 337 (5th Cir. Dec. 1990).
189. Id. at 338.
190. Id.
191. Id.
192. Id. "[E]xpedited release is appropriate only for funds seized for possession of personal

use quantities of drugs, and Scarabin's money was seized as purported proceeds of drug sales."
Id.

193. Id.
194. Id.; see 21 U.S.C. § 877 (1988); FED. R. App. P. 15(a).
195. 919 F.2d at 338 (citations omitted); see also Tolbert v. United States, 916 F.2d 245,

249 (5th Cir. Nov. 1990) (holding that, once a claimant chooses to pursue administrative
review of claims under title VII of the Civil Rights Act of 1964, the claimant may not abandon
the administrative review mid-course and pursue a civil action instead).
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TEXAS TECH LAW RE VIEW

Because the DEA had not substantively reviewed the petitioner's case
despite "ample opportunity" to do so,'9 the court concluded that
the petitioner's case fell within "the narrow exception to the 'non-
reviewability' of administrative forfeiture actions."'9" The court ended
its opinion with a cry for substance over form:

The facts of this case illustrate the ordinary citizen's worst night-
mare and his attorney's worst fears of the morass of unreviewable,
short-fused administrative regulatory practice. It is the perfect case
for big government to be big hearted and big enough to return
ill-gotten gains to the rightful owner rather than unjustly enrich
itself on the basis of a technical "gotcha."'"
Sufficiency of notice of an administrative violation also came

up for review by the Fifth Circuit during the survey period.' 99 In
Corbesco, Inc. v. Dole," the court reviewed the Occupational Safety
and Health Review Commission's decision that Corbesco violated the
OSH Act by failing to install a safety net at a construction site.201

Corbesco argued that its due process rights were violated because the
regulation under which it was cited is a general industry standard
that failed to give Corbesco adequate notice that a safety net would
be required despite the custom in the industry not to do so. 2M The
court held that, although the standard was "general" in that it
applied to the entire construction industry rather than to one partic-
ular segment of it, the labeling was not dispositive "because the
wording of a general standard may be precise enough to make the
employer's duty clear." 203 Rather, the appropriate test for determining
sufficiency of notice is reasonableness.204 Because "frequent interpre-

196. Id. at 339. The court concluded that, although technically incorrect, the petitioner's
request provided the information required for a petition of mitigation or remission. See id.
(citing 28 C.F.R. §§ 9.1-9.7 (1991)).

197. 919 F.2d at 339.
198. Id.

199. See Corbesco, Inc. v. Dole, 926 F.2d 422 (5th Cir. Mar. 1991).
200. Id. at 423.
201. Id.
202. Corbesco was cited pursuant to 29 C.F.R. § 1926.105(a). See 926 F.2d at 425. Section

1926.105(a) provides "[s]afety nets shall be provided when workplaces are more than 25 feet
above the ground or water surfaces, or other surfaces where the use of ladders, scaffolds,
catch platforms, temporary floors, safety lines, or safety belts is impractical." 29 C.F.R. §
1926.105(a) (1990); see also 29 U.S.C. § 654(a)(2) (1988) (requiring employers to comply with
promulgated occupational safety and health standards).

203. 926 F.2d at 426.
204. Id. "If, for example, an OSHA regulation instructs an employer to provide safety
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tations" of the safety standard at issue indicated that safety nets
should be used,m Corbesco had "constructive notice" of its duties,
and therefore its due process rights had not been violated.20

equipment for its workers if the work environment is dangerous, an employer cannot be cited
for a hazard if a reasonable person in the employer's position would not have recognized that
a hazard exists." Id. at 426-27.

205. See, e.g., Midwest Steel Erection, Inc., 8 O.S.H. Cas. (BNA) 1538, 1538-39 (June 6,
1980); Universal Roofing & Sheet Metal Co., 8 O.S.H. Cas. (BNA) 1453, 1454 (May 28,
1980); Diamond Roofing Co., 8 O.S.H. Cas. (BNA) 1080, 1083 (Feb. 29, 1980); R.D. Bean,
Inc., 6 O.S.H. Cas. (BNA) 2030 (Sept. 25, 1978); Hamilton Roofing Co., 6 O.S.H. Cas.
(BNA) 1771, 1775 (June 23, 1978).

206. See 926 F.2d at 428. The court indicated that in light of the interpretations of
§ 1926.105(a), Corbesco had a duty to "at least inquire" whether safety nets were required.
See id.




