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I. INTRODUCTION

This article surveys recent developments in admiralty and mari-
time law, covering case law, statutes, and regulations. In addressing
the Longshore and Harbor Workers' Compensation Act
("LHWCA"),'% the article focuses on the workers' compensation and

1. 33 U.S.C. §§ 901-50 (1988).

[Vol. 23:43



ADMIRALTY LA W

third party negligence provisions of the Act. This article emphasizes
the law of the Fifth Circuit.

II. REcovERABLE DAMAGES IN PERSONAL INJURY
AND WRONGFUL DEATH LmGATION

Maritime personal injury and wrongful death law appears to be
moving toward (1) limiting an injured party's recovery to compen-
sation for hard damages, and (2) making the various remedies avail-
able to injured parties uniform. The Supreme Court has applied
statutes, namely the Jones Act 2 and the Death on the High Seas Act
(DOHSA), 3 to create a body of maritime law that approaches uni-
formity in its results, if not in its initial application.

A. Wrongful Death Damages

The Supreme Court has limited the items of damages available
to seamen under the general maritime common law of wrongful
death. In doing so, the Court unified the remedies for seamen's
claims and laid the groundwork for possible judicial unification of
remedies in other areas of Marine personal injury law. In Miles v.
Apex Marine Corp.4 the Court announced: "Today we restore a
uniform rule applicable to all actions for the wrongful death of a
seaman, whether under DOHSA, the Jones Act, or general maritime
law. 0"

5

The Court reasoned that because the Jones Act limits seamen
to recovering only pecuniary damages, it is inappropriate for seamen
to recover other damages under the maritime common law. 6 Miles
reveals the Rehnquist Court's deference to Congressional legislation
and its preference for limiting remedies to compensation for readily
definable injuries.

In Miles, a twenty-four-year-old seaman was stabbed to death
while his ship was in port during the course of his employment.7

The seaman's mother sought damages from the vessel's interests for

2. 46 U.S.C. § 688 (1988).
3. 46 U.S.C. §§ 761-68 (1988).
4. 111 S. Ct. 317 (1990).
5. Id. at 326.
6. See id. at 325-26.
7. Id. at 320.
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her son's wrongful death under the Moragne v. States Marine Lines,
general maritime law remedy for wrongful death, "unseaworthiness",
and the Jones Act. 9 The trial court dismissed the unseaworthiness
count but found the mother had a valid Jones Act claim. On appeal,
the Fifth Circuit held that the ship could be unseaworthy, 0 thus
giving the mother wrongful death rights under the general maritime
law." Consequently, the mother argued that the general maritime
law entitled her to recover her loss of society and allowed her late
son's estate to recover the decedent's loss of earnings in a survival
action.' 2 Having revived the mother's recovery under the general
maritime law, the Fifth Circuit held: (1) the seaman's estate could
not maintain a survival action for the seaman's lost future wages
because the general maritime law does not permit a survival action
for such damages; 3 and (2) the non-financially dependent mother
could not recover damages for her loss of society.' 4

The Supreme Court affirmed, noting that in a cause of action
for a seaman's death, the recoverable damages are limited by the
Jones Act and DOHSA to pecuniary damages.' 5 The Court respected
the implicit prohibition of non-pecuniary damages in the Jones Act
and DOHSA and achieved a degree of uniformity by incorporating
the statutes' prohibition into the general maritime cause of action.
Further, the Court held that in a general maritime survival action, a
seaman's estate cannot recover lost future earnings because the Jones
Act survival provision would limit the estate to losses suffered during
the seaman's lifetime.16 Miles makes absolutely clear that a seaman's
wrongful death recovery under the general maritime law will be
limited by the Jones Act and DOHSA where applicable.' 7 Proceeding
strictly within the factual contours of the case, the Court stopped

8. 398 U.S. 375 (1970).
9. 111 S. Ct. at 320.

10. The court found that the fact that a member of the crew was prone to violence could
make the ship unseaworthy as a matter of law. See Miles v. Melrose, 882 F.2d 976, 981-82
(5th Cir. 1989), aff'd sub nom. Miles v. Apex Marine Corp., 111 S. Ct. 317 (1990).

11. See 882 F.2d at 989.
12. Id. at 987-89.
13. See id. at 987.
14. See id. at 989.
15. See 111 S. Ct. at 324-26.
16. See id. at 326-28. (citing 46 U.S.C. § 688 (1988)).
17. See id.
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short of announcing a rule for nonseamen, but nevertheless phrased
its conclusion in inclusive language.

Miles did not decide whether the general maritime law includes
any form of a survival action, although several circuits recognize a
survival action." The Court noted that the facts in Miles did not
require resolution of the issue because the survivors of a Jones Act
seaman were limited by the Act to recovering only pecuniary damages
that accrued during the decedent's lifetime. 9 After Miles, the Fifth
Circuit allows a seaman's estate to assert a survival action for pre-
death pain and suffering2 although it does not permit a survival
action for the decedent's loss of future earnings. 21 The court did not
explicitly address the issue of recoverable damages for nonseamen
killed within territorial waters in Miles, but if the Miles logic applies
consistently, an estate of a nonseaman who is killed can arguably be
limited by DOHSA to recovering solely pecuniary damages suffered
by the decedent before death.

Miles decided the issue of whether the Moragne remedy for
maritime wrongful death applied only to longshoremen, concluding
that it does not." Moragne involved the death of a longshoreman
within United States territorial waters. 23 The compromise appears
clear; the Court reaffirmed the vitality of Moragne (the wrongful
death remedy), but limited the rule of Sea-Land Services, Inc. v.
Gaudet24 (the statement of damages) to its facts. Miles undermines
the effectiveness of Gaudet in that it states, "[t]he holding of Gaudet
applies only in territorial waters, and it applies only to longshore-
men. '" 2

5 Miles' limitation of Gaudet would logically include the
limitation of Gaudet's progeny, including the Supreme Court's most

18. See, e.g., Evich v. Morris, 819 F.2d 256, 258 (9th Cir.), cert. denied, 484 U.S. 914
(1987) (holding that the general maritime law allows a survival action that includes not only
pre-death pain and suffering but lost future earnings as well); Azzopardi v. Ocean Drilling &
Exploration Co., 742 F.2d 890, 893 (5th Cir. 1984) (holding that the general maritime law
includes a pre-death pain and suffering survival action). See also Miles v. Melrose, 882 F.2d
976, 986 (5th Cir. 1989), aff'd sub nom. Miles v. Apex Marine Corp., 11l S. Ct. 317 (1990)
(rejecting Evich, but affirming Azzopard).

19. See 111 S. Ct. at 327-28.
20. 46 U.S.C. § 688 (1988).
21. See 882 F.2d at 987.
22. 111 S. Ct. at 327; see Moragne v. States Marine Lines, Inc., 398 U.S. 375 (1970).
23. 398 U.S. at 376.
24. 414 U.S. 573 (1974).
25. 111 S. Ct. at 325.
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expansive statement of damages under general maritime law, Amer-
ican Export Lines, Inc. v. Alvez.6 After Miles, Gaudet and Alvez
have no application to seamen's personal injury or wrongful death
law.

The Texas Supreme Court has applied Miles to deny recovery
for loss of society for any party under the general maritime law. 27

In Texaco Refining & Marketing, Inc. v. Estate of Dau Van Tran,2
the court ruled that the surviving mother of a "good samaritan"
who died when he was crushed between a shrimpboat and a dock in
Port Arthur, Texas, could not recover damages for loss of society
or mental anguish. 29 The supreme court, however, concluded that
prejudgment interest was properly awarded in admiralty actions? °3
This is perhaps the first instance in which Miles' holding has been
applied to non-seamen. As discussed supra, however, Tran is the
logical conclusion of Miles, because it also trims wrongful death
damages by a statutory yardstick, which in this case is DOHSA. 31 If
seamen's remedies are limited by a statute that applies to them, such
as the Jones Act, then all nonseamen's remedies can arguably be
limited by a statute that applies to nonseamen, such as DOHSA.
Like the Jones Act, DOHSA does not allow recovery for nonpecu-
niary damages. 32 Thus, in Texas state courts applying the general
maritime law, no party in a wrongful death action may recover loss
of society.

B. Personal Injury Damages

Although Miles was a wrongful death case, there appears little
doubt that its holding applies to personal injury cases as well.3 3 For
lawyers handling Jones Act personal injury cases, Miles has meant

26. 446 U.S. 274, 284 (1980) (involving recoverable damages for injury of a longshoreman).
27. Texaco Ref. & Mktg., Inc. v. Estate of Dau Van Tran, 808 S.W.2d 61, 63 (Tex.

1991), cert. denied, 112 S.Ct. 301 (1991).
28. 808 S.W.2d 61 (Tex. 1991).
29. See id. at 63.
30. See id.
31. See supra text accompanying note 17.
32. See supra text accompanying note 15.
33. See, e.g., Green v. Awl, Inc., No. A-90-4387 (E.D. La. May 15, 1991) (1991 WL

81671); Brister v. Chiles Drilling Co., No. A-90-3826 (E.D. La. Apr. 23, 1991) (1991 WL
68321); Cater v. Placid Oil Co., 760 F. Supp. 568, 570 (E.D. La. 1991); Breland v. Western
Oceanic, Inc., 755 F. Supp. 718, 718-19 (W.D. La. 1991); Anglada v. Tidewater, Inc., 752 F.
Supp. 722, 723 (E.D. La. 1990).
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immediate changes. Miles has triggered many defendants' motions
for summary judgment in Jones Act cases, and defendants have been
successful in having loss of society and loss of consortium claims
dismissed. In Breland v. Western Oceanic Inc.,34 the court held that
an injured seaman's wife was not entitled to compensation for loss
of consortium under the Jones Act or the general maritime law, and
granted the defendant a partial summary judgment on the issue. 35 In
Anglada v. Tidewater, Inc. ,36 the court held that an injured seaman's
wife could not recover for loss of consortium, 37 and further stated
that "loss of society or consortium damages must be rejected in the
context of personal injury and wrongful death unseaworthiness
claims." ' 38 Jones Act defendants are winning partial motions for
summary judgment on soft damage issues, such as spouses' loss of
consortium, children's loss of society, and parents' loss of society.

III. FORUM NON CONVENENS

"'As a Moth Is Drawn to Light, So Is a Litigant
Drawn to the United States.' ""9

"'If a Suit Such as This Can Be Heard in Houston, Texas,
Then Truly This District Will Become a Forum For the World.' "40

"The Constitution Does Not Require the United States, as a
Condition of Applying Its Laws to Its Own Citizens and Residents,

34. 755 F. Supp. 718 (W.D. La. 1991).
35. See id. at 718-19.
36. 752 F. Supp. 722 (E.D. La. 1991).
37. See id. at 723.
38. Id. at 725. Accord Green v. AWl, No. A-90-4387 (E.D. La. May 15, 1991) (1991 WL

81671); Brister v. Chiles Drilling Co., No. A-90-3826 (E.D. La. Apr. 23, 1991) (1991 WL 68321);
West v. Zapata Gulf Marine Corp., No. A-88-5732 (E.D. La. Apr. 18, 1991) (1991 WL 61726);
Turley v. Co-Mar Offshore Marine Corp., No. A-90-2497 (E.D. La. Mar. 21, 1991) (1991 WL
42564); Branton v. Lennard Pipelines, Inc., No. A-90-2925 (E.D. La. Mar. 14, 1991) (1991 WL
40263).

39. Nicol v. Gulf Fleet Supply Vessels, Inc., 743 F.2d 289, 290 (5th Cir. 1984) (quoting
Smith, Kline & French Laboratories, Ltd. v. Block [1983] 2 All E.R. 72, 74 (C.A. 1982)),
overruled by In re Air Crash Disaster, 821 F.2d 1147, 1163-64 n.25 (5th Cir. 1987) (en banc),
vacated in part on other grounds sub nom. Pan Am. World Airways, Inc. v. Lopez, 490 U.S.
1032 (1989); Jackson v. S.P. Leasing Corp., 774 S.W.2d 673, 675 (Tex. App.-Texarkana 1989,
writ denied), (quoting 2 All E.R. at 74)).

40. Cuevas v. Reading & Bates Corp., 770 F.2d 1371, 1382 (5th Ci. 1985) (quoting Cuevas
v. Reading & Bates Corp., 577 F. Supp. 462, 476 (S.D. Tex. 1983), aff'd 770 F.2d 1371 (5th
Cir. 1985)) (dismissing Jones Act suit brought by Filipino seaman injured on vessel operated by
Saudi Arabian company in the Persian Gulf), overruled by 821 F.2d at 1163-64 n.25.
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To Be Courthouse or Law Maker For the World." 4'

In recent years, a great amount of litigation in both state and
federal courts has involved the doctrine of forum non conveniens.
The following is a brief synopsis of the doctrine's development in
the federal courts. With regard to maritime cases brought in state
fora, the pre-emption of state forum non conveniens rules by those
of the federal maritime law is also discussed.

A. The Forum Non Conveniens Doctrine of the
Federal Maritime Law

The general doctrine of forum non conveniens followed by
federal courts was developed in Gilbert v. Gulf Oil Corp.42 and
modified in Piper Aircraft Co. v. Reyno.43 Over thirty years elapsed
between the Court's somewhat cryptic decision in Gilbert and its full
exegesis of the doctrine of forum non conveniens in Reyno. In
Gilbert, the Court stated, somewhat cautiously: "Wisely, it has not
been attempted to catalogue the circumstances which would justify
or require either the grant or denial of [the] remedy." 44 In Reyno,
however, the Court enumerated in detail the factors to be considered
in ruling on a forum non conveniens motion to dismiss.45 The Fifth
Circuit summarized these factors in Syndicate 420 at Lloyds London
v. Early American Insurance Co.46

The private interest factors to be considered by the Court relate
primarily to the convenience of the litigants. They include:

(1) the relative ease of access to sources of proof;
(2) the availability of compulsory process to secure the at-
tendance of witnesses;
(3) the cost of attendance for willing witnesses;
(4) all other practical problems that make a trial of a case
easy, expeditious and inexpensive.

41. Vaz Borralho v. Keydrill Co., 696 F.2d 379, 390 (5th Cir. 1983) (Jones Act suit brought
by Brazilian seaman injured off the coast of Brazil on a Liberian-flagged vessel that was operated
by the seaman's Brazilian employer dismissed pursuant to the doctrine of forum non conveniens),
overruled by 821 F.2d at 1163-64 n.25.

42. 330 U.S. 501 (1947).
43. 454 U.S. 235 (1981).
44. 330 U.S. at 508.
45. 454 U.S. at 241 n.6.
46. 796 F.2d 821, 831 (5th Cir. 1986).
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The public interest factors relevant to the analysis are:
(1) the administrative difficulties flowing from the court
congestion;
(2) the local interest in having localized controversies decided
at home;
(3) the familiarity of the forum with the law that will govern
the case;
(4) the avoidance of unnecessary problems of conflict of
laws or the application of foreign law.47

However, in Jones Act and general maritime law cases, a modified
analysis of this forum non conveniens doctrine evolved.

THE OLD RULE
For many years in many admiralty cases, the Fifth Circuit held

that before applying the Gilbert and Reyno forum non conveniens
analysis, a district court should decide whether American or foreign
law applied.48 In determining which law applied, the courts were
instructed to use the factors set out in the Lauritzen-Romero-Rhoditis
trilogy. 49

If the district court determined that American law applied, the
courts would generally retain jurisdiction and proceed with the case.
If foreign law applied, the court would proceed with an analysis of
the forum non conveniens factors set forth in Gilbert.50

In 1981, Reyno held that a choice-of-law analysis was only
tangentially related to the Gilbert forum non conveniens analysis and
that a court need not resolve the choice-of-law analysis before delving
into the forum non conveniens analysis.5 The Fifth Circuit, however,
concluded that its two-prong admiralty forum non conveniens analysis
was not inconsistent with the Reyno court's de-emphasis of the
choice-of-law issue, and, along with two other circuits, continued to
apply the two-prong test.52

47. Id. (quoting Reyno, 454 U.S. 235, 241 n.6 (1981)).
48. See, e.g., McClelland Eng'rs, Inc. v. Munusamy, 784 F.2d 1313, 1317 (5th Cir. 1986),

overruled by In re Air Crash Disaster, 821 F.2d 1147, 1163-64 n.25 (5th Cir. 1987) (en banc),
vacated in part on other grounds sub nom. Pan Am. World Airways, Inc. v. Lopez, 490 U.S.
1032 (1989).

49. Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306 (1970); Romero v. International Terminal
Operating Co., 358 U.S. 354 (1959); Lauritzen v. Larsen, 345 U.S. 572 (1953).

50. See, e.g., Chiazor v. Transworld Drilling Co., 648 F.2d 1015, 1017-18 (5th Cir. 1981),
cert. denied, 455 U.S. 1019 (1982), overruled by 821 F.2d at 1163-64 n.25.

51. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 248-55 (1981).
52. See All v. Offshore Co., 753 F.2d 1327, 1333 n.13 (5th Cir. 1985), overruled by 821

F.2d at 1163-64 n.25.
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THE NEW RULE

In its 1987 In Re Air Crash Disaster decision, 53 the Fifth Circuit
sitting en banc, reversed its course.Y The court specifically held:

We can also discern no overriding justification for refusing to
apply Reyno's principles and this opinion's procedural rules to
forum non conveniens issues in Jones Act and general maritime
cases. We believe that a single and uniform approach to the
analysis and application of the forum non conveniens doctrine
best serves litigants and the courts. We, therefore, expressly dis-
approve of and overrule our Jones Act and general maritime
caselaw that utilizes a modified forum non conveniens analysis.
Henceforth, all cases, including Jones Act and maritime actions,
are governed by the dictates of Reyno and this opinion."

The Air Crash court then went on to define the procedure to be
used in the modified forum non conveniens analysis:

The District Court must first decide whether an available and
adequate foreign forum exists. This is a two-part inquiry: avail-
ability and adequacy. A foreign forum is available when the entire
case and all parties can come within the jurisdiction of that forum.
A foreign forum is adequate when the parties will not be deprived
of all remedies or treated unfairly, even though they may not
enjoy the same benefits as they might receive in an American
court. If the court concludes that the foreign forum is both
available and adequate, it should then consider all of the [public
and private interest factors of Gilbert and Reyno].-
The defendant bears the burden to prove that an available and

adequate foreign forum exists. 57 This burden of persuasion applies
to all elements of the forum non conveniens analysis.58 Thus, the
moving defendant must establish that an adequate and available
forum exists as to all defendants. 9 If this burden is satisfied, the
defendant must then establish that the Gilbert-Reyno private and
public interest factors call for trial in the foreign forum.60 The

53. 821 F.2d 1147 (5th Cir. 1987) (en banc), vacated in part on other grounds sub nom.
Pan Am. World Airways, Inc. v. Lopez, 490 U.S. 1032 (1989).

54. See id. at 1163 n.25.
55. Id. at 1164 n.25.
56. Id. at 1165 (citations omitted) (emphasis added).
57. See id. at 1164.
58. See id.
59. See id.
60. See id.
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Supreme Court has held that a moving defendant need not submit
overly detailed affidavits to carry its evidentiary burden, but it 'must
provide enough information to enable the district court to balance
the parties [sic] interests.' ",61

Both the Reyno and Air Crash courts stated that a foreign
plaintiff's selection of an American forum deserves less deference
than would an American citizen's selection of his home forum. 62 The
foreign forum must be merely adequate. 3 The fact that the law of
the foreign forum may be unfavorable to the plaintiff is not a
conclusive or even substantial factor in a court's decision to dismiss
for forum non conveniens reasons."4

B. Texas Forum Non Conveniens Rules, or Lack Thereof.
Dow Chemical Co. v. Castro Alfaro65

Many commentators hailed Alfaro as the death knell of the
doctrine of forum non conveniens in Texas.6 In Alfaro, Costa Rican
fruit workers and their families sued Dow Chemical Company,
claiming they were injuriously exposed to pesticides manufactured by
Dow.67 The suit was brought in Harris County District Court which
found jurisdiction, but chose to dismiss based upon forum non
conveniens." The Court of Appeals overturned the dismissal, and
the Supreme Court of Texas affirmed, holding that "the legislature
has statutorily abolished the doctrine of forum non conveniens in
suits brought under Section 71.031 [of the Texas Civil Practice &
Remedies Code].' 69

61. Id. at 1164-65 (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 235, 258 (1981)).
62. See 454 U.S. at 259; 821 F.2d at 1164.
63. See 454 U.S. at 254-55.
64. See id.
65. 786 S.W.2d 674 (Tex. 1990), cen. denied, II1 S. Ct. 671 (1991).
66. See, e.g., Fisher, A~faro Case Did the Right Thing; Out of State Plaintiffs Need Way

to Sue Texas Companies, Tax. LAw, June 4, 1990, at 30.
67. 786 S.W.2d at 675.
68. Id.
69. Id. at 679. Section 71.031 of the Texas Civil Practice & Remedies Code provides:

(a) An action for damages for the death or personal injury of a citizen of this state,
of the United States, or of a foreign country may be enforced in the courts of this
state, although the wrongful act, neglect, or default causing the death or injury takes
place in a foreign state or country, if:

(1) a law of the foreign state or country or of this state gives a right to maintain
an action for damages for the death or injury;

19921
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C. Forum Non Conveniens Rules of the Federal Admiralty Law
Preempt Dow Chemical v. Castro Alfaro in Maritime Cases

Although a state court may hear a Jones Act case by law, or
hear a general maritime law claim under the "Savings to Suitors
Clause, ' 70 the state court must apply the federal maritime law in
adjudicating it. 7' This limitation has been recognized by the courts
of Texas72 and enjoys the firm support of the Fifth Circuit. 73

In Exxon Corp. v. Chick Kam Choo, 74 the Fifth Circuit squarely
held that in maritime cases, the Texas open forum statute75 is pre-
empted by the federal maritime forum non conveniens rules. 76 Choo,
a Singapore resident, was killed in a Singapore shipyard while re-
pairing a ship owned by Esso Tankers, Inc., a subsidiary of Texas-
based Exxon Corporation. 77 Choo's widow sought damages under
the federal maritime law and the Texas Wrongful Death statute. 7

1

The federal district court dismissed the widow's Jones Act claim
because Choo was not a seaman, and dismissed the general maritime
law claims on forum non conveniens grounds. 79 The plaintiff then
brought in state court the same claims, which Exxon removed to the
federal district court to enjoin further state court proceedings so as

(2) the action is begun in this state within the time provided by the laws of this
state for beginning the action; and
(3) in the case of a citizen of a foreign country, the country has equal treaty rights
with the United States on behalf of its citizens.

(b) All matters pertaining to procedure in the prosecution or maintenance of the action
in the courts of this state are governed by the law of this state.
(c) The court shall apply the rules of substantive law that are appropriate under the
facts of the case.

TEx. Civ. PRAC. & REm. CODE ANN. § 71.031 (Vernon 1986).
70. 28 U.S.C. § 1333(1) (1988).
71. See, e.g., Couch v. Chevron Int'l Oil Co., 672 S.W.2d 16, 18 (Tex. App.-Houston

[14th Dist.] 1984, writ ref'd n.r.e.) ("Substantial federal maritime case law has developed to
determine the choice of law and the proper forum for litigating a case. To the extent Article
4678 [now section 70.031 of the Texas Civil Practice & Remedies Code] conflicts with the federal
admiralty law, the federal laws must prevail.") (emphasis added).

72. See id.
73. See, e.g., Exxon Corp. v. Chick Kam Choo, 817 F.2d 307, 309 (5th Cir. 1987), rev'd

on other grounds, 486 U.S. 140 (1988).
74. Id.
75. TEx. Civ. PRAc. & RIM. CODE ANN. § 71.031 (Vernon 1986).
76. 817 F.2d at 320.
77. 486 U.S. at 142.
78. Id.
79. 817 F.2d at 309.
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not to interfere with the prior judgment of the federal court.80 The
plaintiffs then appealed to the Fifth Circuit."'

In addition to reviewing the propriety of the district court's
injunction, the Fifth Circuit also addressed the pre-emption of section
71.031 of the TEXAS C II. PRACTICE AND REMEDIES CODE by the
forum non conveniens rules of the maritime law.8 2 The court's
analysis began by noting that those opposing the use of the federal
forum non conveniens rules in Texas courts would undoubtedly claim
that forum non conveniens are procedural and thus controlled by
state law.83 The Choo court stated that the mere fact that a state
rule is procedural does not prevent its preemption by maritime law.8

In cases where state court procedures conflict with maritime law,
"[ilt is clear that they must yield." 8

The Choo court suggested that the "reverse-Erie" dichotomy
between substance and procedure is simply a recognition that state
law is inconsistent with federal maritime policies and doctrine:

The "reverse-Erie" question is whether the inconsistent state law,
whether deemed a matter of substance or procedure, conflicts
with maritime law .... Federal forum non conveniens analysis
must preempt Section 71.031 in a maritime suit brought by an
alien in Texas courts.... Forum non conveniens is a "charac-
teristic feature" of maritime law. The doctrine has its roots in
the maritime law .... We cannot tolerate this pointless intrusion
on the basic uniformity of the maritime law.86

The court reviewed the Lauritzen8 7 and MIS BREMEN v. Zapata
Offshore Co.8 decisions and noted that they constitute two examples
of a clear national policy of judicial restraint in the maritime field.89

Applying this policy to the Texas open courts statute, the Choo court
noted:

80. Id.
81. Id.
82. Id. at 319 ("The next question is whether under these standards § 71.031, the Texas

'open-forum' law is pre-empted by the maritime forum non conveniens doctrine in a maritime
case brought by a non-resident alien.").

83. See id.
84. See id.
85. Id. (citing Garrett v. Moore-McCormack Co., 317 U.S. 239 (1942)).
86. Id. at 319-21 (citations and footnotes omitted) (emphasis added).
87. Lauritzen v. Larsen, 345 U.S. 571 (1953).
88. 407 U.S. 1 (1972).
89. Exxon Corp. v. Chick Kam Choo, 817 F.2d 307, 323 (5th Cir. 1987), rev'd on other

grounds, 486 U.S. 140 (1988).
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The doctrine of forum non conveniens is the heart and soul of
the federal policy of judicial self-restraint in the day-to-day work-
ings of the maritime law. Texas cannot be allowed to thwart that
policy in a maritime case brought to its courts. 90
The court made clear that the federal forum non conveniens

rules would trump any state law to the contrary in Jones Act and
general maritime law claims brought in state court. 9'

The Fifth Circuit concluded its forum non conveniens analysis
in Choo with the development of the following rule:

Under the federal uniformity doctrine, state courts must apply
the forum non conveniens rule of the general maritime law in any
case brought before them by citizens of foreign lands over which
the federal courts would have admiralty jurisdiction. State law
inconsistent with that doctrine cannot be applied in a maritime
case .... Texas may not apply its "open forum" law in a
maritime case .... 92

In support of this rule, the court cited the Texas case, Couch v.
Chevron International Oil Co.93

The United States Supreme Court reversed the Fifth Circuit on
the one element of its Choo opinion that dealt with the application
of the Anti-Injunction Act. 94 The Supreme Court chose not to
consider the merits of the forum non conveniens portion of the Fifth
Circuit's decision:

The contention that an independent state forum non conveniens
determination is pre-empted by federal maritime law . . . does
little to help respondents unless that pre-emption question was
itself actually litigated and decided by the District Court....
[Wihen a state proceeding presents a federal issue, even a pre-

90. Id. (footnote omitted).
91. See id. ("[N]o one would dare argue that the Texas courts could refuse to dismiss a

Jones Act claim barred by § 688(b) under the authority of § 71.031. Why should the result be
any different when the federal maritime law at issue is judge-made rather than statutory?"). See
afso Miller v. American Dredging Co., 580 So. 2d 1091, 1092-93 (La. Ct. App. 1991) (Louisiana
court required to apply federal forum non conveniens rule in Jones Act action.).

92. 817 F.2d at 324 (emphasis added).
93. 672 S.W.2d 16, 18 (rex. App.-Houston [14th Dist.] 1984, writ ref'd n.r.e.) ("Substantial

federal maritime case law has developed to determine the choice of law in the proper forum for
litigating a case. To the extent Article 4678 [now section 71.031 of the Texas Civil Practice &
Remedies Code] conflicts with federal admiralty law, the federal laws must prevail."). However,
in denying a motion for rehearing filed in Couch, the Supreme Court of Texas noted that the
portion of the Couch decision discussing forum non conveniens was dicta. Couch v. Chevron
Int'l Oil Co., 682 S.W.2d 534, 535 (rex. 1984).

94. Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 151 (1988).
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emption issue, the proper course is to seek resolution of that issue
by the state court. 95

Clarifying the Court's forum non conveniens position and rec-
ognizing that the forum non conveniens decision of the Fifth Circuit
may have been correct, although procedurally flawed, the Court
noted:

It may be that respondents' reading of the pre-emptive force of
federal maritime forum non conveniens determination is correct.
This is a question we need not reach and on which we express no
opinion. We simply hold that respondents must present their pre-
emption argument to the Texas state courts, which are presumed
competent to resolve federal issues.9

D. Chick Kam Choo Clarified In Ikospentakis v. Thalassic
Steamship Agency

On October 25, 1990, in Ikospentakis v. Thalassic Steamship
Agency,9 the Fifth Circuit resolved questions raised by the Supreme
Court's review of the earlier Choo decision and reviewed forum non
conveniens preemption in light of Choo.98 Nicholas Ikospentakis, a
Greek seaman, was injured aboard a Greek vessel anchored in the
Mississippi River and filed a Jones Act and maritime negligence suit
in federal district court, naming ten defendants, including several
foreign and United States entities.9 All the United States entities
were dismissed, leaving two defendants, a Panamanian corporation
with its sole place of business in Greece, and a Greek citizen who
was president of a steamship agency. 00 The plaintiff's counsel indi-
cated that he would voluntarily dismiss the federal suit without
prejudice and proceed in state court against the foreign defendants. 0'
The plaintiff obviously desired to avoid a federal court dismissal
with prejudice pursuant to the forum non conveniens doctrine. Louis-
iana, like Texas, has a statute that has been interpreted to prevent
dismissal of Jones Act or maritime cases on forum non conveniens

95. Id. at 149-50.
%. Id. at 150 (emphasis added).
97. 915 F.2d 176 (5th Cir. Oct. 1990).
98. Id. at 180 n.3.
99. Id. at 177.

100. Id.
101. Id.
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grounds. 0 2 The Louisiana Supreme Court has applied the statute to
reject the application of federal forum non conveniens doctrine in
maritime cases pending in state court. 0 3 The federal district court in
Ikospentakis granted the plaintiff's motion to dismiss without prej-
udice and the defendants, desiring to avoid suit in Louisiana state
court, appealed.' 4

The Fifth Circuit held that the district court abused its discretion
when it granted a voluntary dismissal without prejudice, 05 noting
that courts generally approve such dismissals unless a defendant will
suffer some plain legal prejudice other than the mere prospect of a
second lawsuit.10 6 The court held that a plaintiff's voluntary dismissal
will substantially prejudice a defendant if it strips him of a defense
that would have otherwise been available.10 Finding that the forum
non conveniens defense available to defendants in federal district
court would be stripped from them in Louisiana state court, "albeit
in violation of the Constitution's supremacy clause,"' 8 the court
found that the district court's approval of a dismissal without prej-
udice did subject the defendants to clear legal prejudiceA°9 Citing
Choo, the court held:

Our court has previously determined that a federal maritime
defense of forum non conveniens is constitutionally supreme in a
maritime or Jones Act case over state laws that do not recognize
this doctrine. We endorse that holding again. Louisiana courts
have definitely refused to recognize this ruling .... At some point,
Louisiana must bend to the federal courts' construction of federal
law."

0

The lkospentakis court posited that the United States Supreme
Court approved of the Fifth Circuit's preemptive position with respect
to federal forum non conveniens rules in state fora:

The Supreme Court, while reversing the case [the Fifth Circuit's
Choo decision] on other grounds, lent some force to this conclu-

102. LA. CODE Civ. PRAc. ANN. arts. 123(B) & (C) (West Supp. 1991).
103. See Markzannes v. Bermuda Star Line, Inc., 545 So. 2d 537, 537 (La. 1989) (per

curiam), cert. denied, 110 S. Ct. 837 (1990).
104. Ikospentakis v. Thalassic S.S. Agency, 915 F.2d 176, 177 (5th Cir. Oct. 1990).
105. Id. at 180.
106. Id. at 177.
107. Id.
108. Id. at 178.
109. Id. at 179 (citing Phillips v. Illinois Cent. Gulf R.R., 874 F.2d 984, 986 (5th Cir. 1989)).
110. 915 F.2d at 180 (citing Exxon Corp. v. Chick Kam Choo, 817 F.2d 307, 307 (5th Cir.

1987), rev'd on other grounds, 486 U.S. 140 (1988)) (footnote omitted) (emphasis added).

[Vol. 23:43



ADMIRAL TY LAW

sion: "it may be that respondents' reading of the preemptive force
of federal maritime forum non conveniens determinations is cor-
rect.""'
The Fifth Circuit has made clear that in a Jones Act or general

maritime cause of action brought in state court, the forum non
conveniens rules of the federal maritime law preempt conflicting
state rules. This holding breathes new life into the Texas appellate
decision, Couch v. Chevron International Oil Co.,112 in which that
court recognized a similar pre-emptive power with respect to the
forum non conveniens rules of the federal maritime law." 3

E. Madam Choo's Singaporean Claim Returns
to Texas State Court

Madam Choo's voyage to Exxon's pocketbook was not over.
The United States Supreme Court dissolved the federal district
court's injunction, holding that because the trial court did not
resolve the merits of Madam Choo's Singaporean claim, the in-
junction was overly broad in barring a state court from considering
Singapore-law claims." 4 The Supreme Court noted that the validity
of Choo's state law claim was adjudicated in the original federal
action and thus the injunction could issue as to relitigation of
Choo's claims brought under the Texas Wrongful Death Act.' On
remand, the Texas trial court dismissed the remaining Singaporean
claims, holding the "open courts" provision of state law to be
preempted by the federal forum non conveniens doctrine. Conse-
quently, Madam Choo once again set course for the Texas Court
of Appeals."16

111. 915 F.2d at 180 n.3 (citing 486 U.S. at 140). See also Quintero v. Klaveness Ship Lines,
914 F.2d 717, 726 (5th Cir. Oct. 1990), cert. denied, 111 S. Ct. 1322 (1991)) (concluding that
district court did not abuse its discretion in denying a motion for voluntary dismissal by the
plaintiff because under the facts of the case, the loss of the federal forum non conveniens defense
constituted plain legal prejudice to the defendants). The Quintero court also noted that the district
court properly enjoined the plaintiff from litigating the choice-of-law issue in Louisiana state
court. See id. at 725. Once the federal court has made a choice-of-law determination pursuant
to its forum non conveniens analysis, it has ruled on the merits, and the Anti-Injunction Act
(28 U.S.C. § 2283 (1988)) prohibits a relitigation of the choice-of-law issue in state court. See
id.

112. 672 S.W.2d 16 (Tex. App.-Houston [14th Dist.] 1984, writ ref'd n.r.e.).
113. Id. at 18.
114. Chick Kam Choo v. Exxon Corp., 486 U.S. 140, 150 (1988).
115. Id. at 150-51.
116. Chick Kam Choo v. Exxon Corp., No. A-14-90-00832-CV (rex. App.-Houston [14th

dist.] Aug. 8, 1991) (1991 WL 149274) (not yet released for publication).
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On August 8, 1991, Madam Choo arrived at the Court of
Appeals for the Fourteenth District of the State of Texas, where
she unloaded her cargo of Singaporean claims."17 The court of
appeals noted that although the injunction of Choo's state law claim
was valid, the Supreme Court "specifically held that federal forum
non conveniens principles cannot determine whether Texas courts
under a broad 'open courts' mandate, are an appropriate forum
for the Singaporean claim.""18

The court of appeals found that the Texas Supreme Court has
held that the statutory right to enforce a personal injury or wrongful
death claim in Texas court precludes a trial court from dismissing
a claim on the ground of forum non conveniens."19 The appellate
court concluded:

We hold the trial court erred in dismissing Choo's Singapore
law claim on the basis of federal forum non conveniens and its
conclusion that the 'open courts' provision in state law is pre-
empted by federal maritime law. Choo's claim under federal
maritime law was dismissed eleven years ago. Regarding Choo's
only remaining claim-under Singapore law-the U.S. Supreme
Court directed the trial court to apply a state forum non con-
veniens analysis to determine whether it is an appropriate forum
for Choo's Singapore law claims. Following the holding of Dow
Chemical Co. v. Alfaro, it is evident that a Texas state court is
an appropriate forum to give Choo her day in court to litigate
the Singapore law claim if she meets the requirements of the
statute. 20

Madam Choo's case has been remanded to the trial court for
proceedings consistent with the court of appeals' opinion. The
appellate court in Choo appears to have interpreted the Texas
Supreme Court's Alfaro decision to be a mandate for the establish-
ment of Texas as "a forum for the world."' 2'

117. Id.
118. Id. (citing Chick Kam Choo v. Exxon Corp., 486 U.S. at 148-49).
119. Id. (citing Dow Chem. Co. v. Castro Alfaro, 786 S.W.2d 674, 679 C(rex. 1990), cert.

denied, 111 S. Ct. 671 (1991)).
120. Id. (emphasis in original).
121. Cuevas v. Reading and Bates Corp., 577 F. Supp. 462, 476 (S.D. Tex. 1983), aff'd, 770

F.2d 1371 (5th Cir. 1985), overruled by In re Air Crash Disaster, 821 F.2d 1147, 1163-64 n.25
(5th Cir. 1987) (en banc), vacated in part on other grounds sub nom. Pan Am. World Airways,
Inc. v. Lopez, 490 U.S. 1032 (1989).
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IV. SPECIFIC SEAMEN'S REMEDIES

A. Seamen's Claims in General Summary Judgments

1. 'Missing Seamen' Cases

A summary judgment for defendants is proper in a "missing
seamen" case brought under several theories of liability. In In re
CooperIT. Smith,'2 the court affirmed a summary judgment on
behalf of a vessel owner against a seaman's widow in a "missing
seaman" case, notwithstanding the widow's argument that summary
judgments cannot be granted based on "speculation or conjec-
ture. "123 A crane operator aboard a drilling barge mysteriously fell
into the water and his body was recovered some four months later
without a life jacket.'2 He was last seen crossing the deck of a
barge that was tied alongside his vessel while a pushboat moved
barges nearby. 25 The seaman's widow claimed she was entitled to
damages under the Jones Act on grounds that the employer was
negligent, under the general maritime law on grounds that the
drilling barge to which he was assigned was unseaworthy, and under
general maritime law of negligence on grounds that the pushboat
struck the drilling barge, throwing the decedent to his death. 2 6 The
defendants presented evidence that: (1) the pushboat and the barges
never contacted each other; (2) the seaman was last seen aboard an
adjacent barge; and (3) the decedent was seen voluntarily removing
his life jacket, notwithstanding company regulations to wear it.127
The trial court granted summary judgment and the Fifth Circuit
affirmed, indicating that summary judgment is available to defen-
dants in cases where they have proven that they could not have
contributed to the accident, even though they cannot prove the
actual cause of the accident. 128

122. 929 F.2d 1073 (5th Cir. Apr. 1991), petition for cert. filed, - U.S. No. 91-
188 (U.S. July 20, 1991).

123. Id. at 1078.
124. Id. at 1076.
125. Id.
126. Id. at 1075.
127. Id. at 1077-78.
128. See id. at 1078.
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2. Statute of Limitations

The Fifth Circuit has confirmed that, under the general mari-
time law of tort, the period of limitations begins to run at the
"time of the event" in situations involving both immediate and
latent injuries.' 29 In Armstrong v. Trico Marine, Inc.,1 30 a captain
sued his employer for post-traumatic stress disorder that developed
as a result of his shipboard service during Hurricane Juan in
October, 1985.'1' Suit was not filed until September, 1989, however,
and the district court dismissed the plaintiff's Jones Act and general
maritime law claims.3 2 The captain admitted experiencing psycho-
logical problems shortly after the storm and also claimed that some
of his injuries were latent.' The Fifth Circuit affirmed the time-
bar dismissal, holding that the three-year statute of limitations3 4

period had run and that the limitations period began when the
hurricane occurred, not when the captain's stress syndrome was
diagnosed. 35

3. What is a Vessel?

In Gremillion v. Gulf Coast Catering Co., 136 the Fifth Circuit
affirmed a district court's summary judgment that a certain structure
was not a "vessel.' 3 7 The court observed:

The barge to which [the plaintiff] was assigned, the Q/B MINDY,
had been towed to its Timbalier Bay location about six months
prior to the accident, partially sunk into a shoreside mudbank,
and affixed by lines to a dock. The barge has no self-propulsion
capability, no radar, and aside from navigational lights, no
navigational apparatus .... [and] is used exclusively as a station-
ary housing facility . . .1

The court relied on Bernard v. Binnings Construction Co. 39 which
stated:

129. Armstrong v. Trico Marine, Inc., 923 F.2d 55, 58 (5th Cir. Feb. 1991).
130. 923 F.2d 55 (5th Cir. Feb. 1991).
131. Id. at 56.
132. Id.
133. Id. at 57.
134. 46 U.S.C. § 763a (1988).
135. 923 F.2d at 58.
136. 904 F.2d 290 (5th Cir. June 1990).
137. Id. at 294.
138. Id. at 291.
139. 741 F.2d 824 (5th Cir. 1984).
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[W]e look to whether a given structure maintains or possesses
(1) navigational aids, (2) lifeboats and other life-saving equip-
ment, (3) a raked bow, (4) bilge pumps, (5) crew quarters, and
(6) registration with the Coast Guard as a vessel. In addition,
the intention of the owner to move the structure on a regular
basis, the ability of the submerged structure to be refloated, and
the length of time that the structure has remained stationary are
also relevant to the inquiry.'14

In summary, the court concluded that the "transportation function"
of the barge in question "remains subordinate to its contrasting
function of providing housing in shallow waters," and thus the
MINDY was not a vessel.' 4' Therefore, summary judgment was
affirmed.

42

When dealing with a "fleet" situation, however, obtaining a
summary judgment or directed verdict on the issue of "vessel
status" is more difficult. The Fifth Circuit noted that the issue of
whether a structure's "transportation function" is incidental to its
purpose as a work platform "should only be removed from the
trier of fact . . . in rare circumstances. . . ",14' In Sharp v. Johnson
Brothers Corp.,'4 the court reversed a district court's directed
verdict against a plaintiff on the issue of seaman status. 4 Sharp,
a welder and piledriver, worked aboard a series of barges while
helping to repair a railroad bridge across Lake Pontchartrain.'4
The Fifth Circuit found that the record contained enough evidence
that some of the barges were used as "transportation devices," thus
warranting a jury finding on the issue of vessel status. 147 As the
court noted, "[b]ecause the other three barges were moved more
frequently than the CMS-206 to transport materials, equipment,
and supplies, the jury was entitled to find that they too had more
than an incidental transportation function."' The court cited Bru-

140. 904 F.2d at 293 (citation omitted) (citing 741 F.2d at 832 n.25 and Hemba v. Freeport
McMoran Energy Partners, 811 F.2d 276, 278 (5th Cir. 1987)).

141. Id. at 294 n.9.
142. Id. at 294.
143. See Sharp v. Johnson Bros. Corp., 917 F.2d 885, 888 (5th Cir. Nov. 1990), amended

on other grounds, 923 F.2d 46 (5th Cir. 1991) (quoting 741 F.2d at 827).
144. 917 F.2d 885 (5th Cir. Nov. 1990).
145. Id. at 886.
146. Id. at 886-87.
147. See id. at 889.
148. Id.
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net v. Boh Bros. Construction Co. 49 as analogous."10

B. The Jones Act

1. Jones Act Seaman Status

The Fifth Circuit applied the Barrett v. Chevron, U.S.A.,
Inc.,' 51 standard of "seaman status" to conclude that a land-based
"public relations agent" for a vessel who spent approximately
nineteen percent of her working hours aboard the ship (the rest
being spent on land) was not a Jones Act seaman. The court
concluded, however, that she could bring her slip-and-fall claim
under the general maritime law of negligence. 52 The plaintiff tes-
tified that her employment consisted of writing letters, acting as a
liaison with clients, researching the history of the vessel, arranging
trips on the vessel for clients, obtaining food and drink, and
preparing the vessel for trips. 53 The Fifth Circuit stated that the
amount of time spent on these activities was "insufficient, as a
matter of law, to convince us that she was either permanently
assigned to the vessel or performed a substantial part of her work
on board a vessel." 4 Accordingly, the summary judgment on the
Jones Act claim was held proper.' 5 The court also found that the
plaintiff was not a seaman under Seas Shipping Co. v. Sieracki56

because the work she performed was not "connected to traditional
maritime activity.' ' 57 However, the court noted that her cause of
action for a slip-and-fall accident aboard the vessel invoked the
admiralty jurisdiction, and thus she could proceed under the general
maritime law of negligence.5 8

In Bach v. Trident Steamship Co., 59 the court also applied
established standards of seaman status to hold that a compulsory

149. 715 F.2d 196 (5th Cir. 1983).
150. 917 F.2d at 888 (citing 715 F.2d at 198).
151. 781 F.2d 1067 (5th Cir. 1986).
152. See Palmer v. Fayard Moving & Transp. Corp., 930 F.2d 437 (5th Cir. May 1991).
153. Id. at 439.
154. Id.
155. See id.
156. 328 U.S. 85 (1946).
157. 930 F.2d at 440, 440 n.2.
158. See id. at 441.
159. 920 F.2d 322 (5th Cir. Jan. 1991), vacated, 111 S. Ct. 2253 (1991).
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river pilot on the Mississippi River was not a Jones Act seaman.0
The plaintiff, a pilot, boarded a vessel to navigate down the
Mississippi River from New Orleans to Pilottown. 6

1 Although he
arrived safely on the vessel's bridge, he collapsed from a heart
attack a few minutes later and died. 62 The survivors brought suit
under the Jones Act, the LHWCA, and the general maritime law.
The trial court dismissed all three claims and the Fifth Circuit
affirmed.

163

According to the Fifth Circuit, the pilot failed the "fleet of
identifiable vessels" prong of the Barrett test, and thus, summary
judgment on the Jones Act claim was proper.'6 Most significantly,
the court held that workers who perform seaman's work aboard "a
large number of unconnected vessels" are not exempted from the
vessel connection prong of the seaman test. 65 The Fifth Circuit
declined to carve out an exception to the Barrett requirements of
seaman status for pilots because it "would widen the divergence of
views between our circuit and others, and would make our seaman
test unnecessarily uncertain and ambiguous."' The court also
affirmed the dismissal of the section 905(b) of the LHWCA negli-
gence claim against the vessel because there was no negligence on
the vessel's part. 67 While the plaintiff claimed that the ship's
boarding ladder was inadequate and that the crew was negligent for
not administering cardiopulmonary resuscitation, the court found
that the first allegation was false and the second, even if true, could
not have contributed to the death.'6 Finally, the court concluded
that the pilot had not stated a claim of unseaworthiness against the
vessel. 69 While acknowledging that the pilot may have been a
Sieracki seaman entitled to a warranty of seaworthiness from the
vessel's owner, the court noted that his claim of unseaworthiness

160. See id. at 326.
161. Id. at 323.
162. Id. at 323-24.
163. 708 F. Supp. 776, (E.D. La. 1990), aff'd, 920 F.2d 322 (5th Cir. Jan. 1991), vacated,

111 S. Ct. 2253 (1991).
164. See 920 F.2d at 324.
165. See id. at 325.
166. Id. at 326. Judge Brown dissented at length on this point. See id. at 333 (Brown, J.,

dissenting).
167. See id. at 327.
168. See id.
169. See id.
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"is nothing more than [his] negligence claim recast in terms of the
warranty of seaworthiness."'' 70 Having already found the vessel's
ladder was not in unseaworthy condition, the court found that
summary judgment was proper as to the unseaworthiness claim.' 7'
The United States Supreme Court granted certiorari, vacating the
Fifth Circuit's judgment, and remanded the case for further con-
sideration in light of McDermott International, Inc. v. Wilander.172

2. Negligence

In Cobb v. Rowan Companies,7 3 the Fifth Circuit affirmed a
jury's finding of negligence and a subsequent award of damages to
an injured seaman under the Jones Act. 74 A welder on a drilling
rig strained his back while lifting luggage from a company van that
was transporting him from an airport to a heliport.' 7 The van's
rear door was either locked or broken, so Cobb "helped stow the
luggage by lifting the bags over the back of the seat into the
designated luggage area.' ' 76 Finding negligence under the Jones
Act, the jury awarded $543,750 in damages.177 The defendant moved
for judgment not withstanding the verdict, a new trial, and a
remittitur. 7 8 The Fifth Circuit affirmed, noting that the evidence
supported a finding of Jones Act negligence and that the jury's
monetary award was "not contrary to all reason.' '

1
79

In Bommarito v. Penrod Drilling Corp.,1 0 the court affirmed
a jury verdict and award in a case where a watch-stander on a semi-
submersible rig received a back injury. 8' Evidence indicating that
a roustabout assigned to help the plaintiff lift heavy cylinders was
unable to perform the task was sufficient to send the negligence
question to the jury. 82

170. Id. at 327.
171. See id.
172. 111 S.Ct. 807 (1991). The court in Evans v. United Arab Shipping Co. declined to

follow Bach. See 767 F. Supp. 1284, 1290-91 (D.N.J. 1991).
173. 919 F.2d 1089 (5th Cir. Jan. 1991).
174. See id. at 1089.
175. Id.
176. Id.
177. Id. at 1090.
178. Id.
179. Id. at 1091.
180. 929 F.2d 186 (5th Cir. Apr. 1991).
181. Id. at 186.
182. See id. at 188-89.
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C. Claims Under the General Maritime Law

In Smith v. Harbor Towing & Fleeting, Inc.,18 the Fifth Circuit
recognized the continued vitality of the Sieracki warranty of sea-
worthiness, but held that a seaman who is otherwise covered by the
Jones Act could not benefit from it.'8 Smith involved a Jones Act
seaman who was assigned to his employer's tugboat but was injured
while working aboard a barge owned by another company. 5 The
plaintiff wanted to sue the barge owner for unseaworthiness, based
on the rationale that he was a Sierackise seaman and thus entitled
to the warranty. 87 The Fifth Circuit observed that maritime workers
who are not covered by the LHWCA, and who perform seaman's
work, are entitled to assert the warranty of seaworthiness against
the owner of a vessel on which they are injured. 8 However, Jones
Act seamen are not entitled to this remedy because they "possess
the full range of seamen's rights and remedies .... There is no
need for him to join the pocket of Sieracki seamen."' 89

1. Unseaworthiness - Jury Instructions

In Bommarito v. Penrod Drilling Corp. ,19 the court affirmed
the use of the Fifth Circuit's Pattern Jury Charge on "Jones Act-
Unseaworthiness."' 9' The defendant argued that the instructions
were inadequate because the phrase "reasonably adequate for their
assigned tasks" was unclear. 92 According to the defendant, a jury
could conclude that a crewmember was "not reasonably adequate

183. 910 F.2d 312 (5th Cir. Sept. 1990), cert. denied, 111 S. Ct. 1107 (1991).
184. See id. at 315.
185. Id. at 312.
186. See Seas Shipping Co. v. Sieracki, 328 U.S. 85, 99, (1946) (creating a cause of action

for unseaworthiness for longshoremen "doing a seaman's work and incurring a seaman's
hazards").

187. 910 F.2d at 313.
188. See id. at 314 (citing Cormier v. Oceanic Contractors, Inc., 696 F.2d 1112, 1113 (5th

Cir.), cert. denied, 464 U.S. 821 (1983)) (holding that worker was injured aboard vessel in a
foreign country and thus was not covered by LHWCA); Aparicio v. Swan Lake, 643 F.2d 1109,
1118 (5th Cir. Unit A Apr. 1981) (holding that worker was injured in the Panama Canal Zone
and thus was not covered by LHWCA).

189. Id. at 315.
190. 929 F.2d 186 (5th Cir. Apr. 1991).
191. See id. at 190. See U.S. Fnm Cutcurr DisT. JuDEs A'N, PATTERN, JURY INSTRUCTIONS,

Civa CASES 57-62 (1983).
192. 929 F.2d at 190.
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for his assigned task," notwithstanding the fact that the crewmem-
ber did not cause a specific accident. 93 The court found the instruc-
tion adequate despite the problem. 94

2. Prejudgment Interest on General Maritime Law Claims

Prejudgment interest is commonplace on awards given in the
federal courts' admiralty jurisdiction. In general, Jones Act claims
that are tried before a jury do not get prejudgment interest. 95 Jones
Act claims tried to the court in admiralty, however, are awarded
prejudgment interest. '96 Claims arising under the general maritime
law, unseaworthiness and negligence, generally get prejudgment
interest. 97 If a case contains both Jones Act and unseaworthiness
theories, the plaintiff may recover prejudgment interest on the
unseaworthiness elements of damages, provided he can segregate
them from his Jones Act elements of damages. 9 8 After Miles v.
Apex Marine Corp. ,199 in which the Supreme Court held that injured
seamen's remedies are limited and defined by the Jones Act, 20° it
seems logical that the Jones Act's prohibition of prejudgment in-
terest would prevent seamen from recovering prejudgment interest
for any claims. However, at least two district courts have held
otherwise .201

D. Whistleblower Suits and Retaliatory Discharge Suits

In Meaige v. Hartley Marine Corp.,202 the Fourth Circuit con-
cluded that a seaman does not have a cause of action under the
general maritime law for refusing to carry out an assignment that
would violate federal law. 2 3 The court affirmed the lower court's
dismissal of a deckhand's suit against his employer which alleged

193. Id.
194. See id. at 190-91.
195. See, e.g., Colburn v. Bunge Towing, Inc., 883 F.2d 372, 378 (5th Cir. 1989).
196. See, e.g., Domangue v. Penrod Drilling Co., 748 F.2d 999, 1001 n.1 (5th Cir. 1984).
197. See id.
198. See id. (citing Wyatt v. Penrod Drilling Co., 735 F.2d 951, 956 (5th Cir. 1984)).
199. 111 S. Ct. 317 (1990).
200. 111 S. Ct. at 321, 325-26.
201. See Melancon v. Petrostar Corp., 762 F. Supp. 1261, 1262 (W.D. La. 1991); Anglada

v. Tidewater, Inc., 752 F. Supp. 722, 725 (E.D. La. 1990).
202. 925 F.2d 700 (4th Cir.), cert. denied, 111 S. Ct. 2826 (1991).
203. See id. at 702.
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that he had been wrongfully terminated for apparently refusing to
work in excess of the twelve-hour limit imposed by statute. 2°4 In so
holding, the Fourth Circuit adopted the reasoning of the Fifth
Circuit decision, Feemster v. BJ-Titan Services Co.. 2

0
5

In Garrie v. James L. Gray, Inc.,2 the Fifth Circuit reaffirmed
its holding in Feemster that there is no cause of action under the
general maritime law for wrongful discharge that results from an
employee's refusal to comply with an employer's directive that
results in the violation of a federal statute.2 Further, the court
found that the plaintiff was not entitled to relief under title 46,
section 2114 of the United States Code, which forbids employer
retaliation against "whistleblower seamen" who are about to report
safety violations to the Coast Guard. 20 In this case, the court noted
that the seaman had merely made an inquiry to the Coast Guard
as to whether a particular statute was still effective, but did not
file a complaint or provide the Coast Guard with the employer's
or the vessel's name. 209 Lacking such information, the court ob-
served that the Coast Guard could not investigate, or even prosecute,
the purported violation. 2 '0 Finally, the court rejected the seaman's
section 1985213 violation of equal protection claim against the em-
ployer, holding that the seaman was not a member of a "protected
class."

212

V. GENERAL MARITIME LAW CLAIMS (NON-PERSONAL INJURY)

A. Limitation of Liability Act213

In Lloyd's Leasing Ltd. v. Bates,21
4 the court affirmed a district

court ruling that a class action may not be brought under the

204. See id. at 703. See 46 U.S.C. § 8104(h) (1988).
205. 873 F.2d 91 (5th Cir. 1989).
206. 912 F.2d 808 (5th Cir. Sept. 1990), cert. denied, 111 S. Ct. 1108 (1991).
207. See id. at 813.
208. See id. at 812-13.
209. See id. at 812.
210. See id.
211. 42 U.S.C. § 1985 (1988).
212. See 912 F.2d at 813.
213. 46 U.S.C. app. §§ 181-96 (1988).
214. 902 F.2d 368 (5th Cir. June 1990).
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Limitation of Liability Act (Limitation Act). 215 Bates arose out of
the grounding of the ALVENUS off Louisiana in 1984 and the
resulting oil spill.216 Shortly after the casualty, the owners of the
ALVENUS filed for limitation of liability. 217 Several years later, a
small group of shrimpers filed a claim on behalf of themselves and
all other shrimpers similarly situated. 218 Shortly thereafter, a group
of Vietnamese fisherman and approximately 240 individuals, claim-
ing to be associated with the fishing industry sought to join the
class. 219 The district court denied the group's motion for class
certification and their motion to file a late claim, and on appeal,
the Fifth Circuit affirmed. In doing so, the court noted that a class
action is inconsistent with the procedure envisioned by the Limita-
tion Act, by interfering with the concursus contemplated by the
Limitation Act; the notice requirements of the Act are more restric-
tive than the notice requirements of the class action; and the "entire
thrust" of Federal Supplemental Rule F (governing Limitation) is
that each claimant must appear individually. 220

In Zapata Haynie Corp. v. Arthur,22' the court observed that
the Limitation Act applied only to claims against shipowners; not
to claims against masters, officers, or crew. 222 Noting that the
statute's language was clear, the court held that the benefits of the
Limitation Act are conferred on ship owners only. 223 Accordingly,
a state court lawsuit against the captain of a vessel involved in an
accident was not barred by the Act. 224

In Archer Daniels Midland Co. v. M/V FREEPORT,225 the
Fifth Circuit clarified a district court's denial of Limitation Act
relief to a ship owner. 226 In Archer, the tug VICKI LYNNE was
determined to be fifty percent at fault in regard to a collision in

215. See id. at 372.
216. Id. at 369.
217. Id.
218. Id.
219. Id.
220. Id.
221. 926 F.2d 484 (5th Cir. Mar. 1991).
222. See id. at 485.
223. See id.
224. See id. at 487.
225. 909 F.2d 809 (5th Cir. Aug. 1990).
226. See id. at 810-11.
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the Mississippi. 227 The tug's owners sought to limit their liability;
however, the district court found evidence that the tug lacked a
compass, charts, and a copy of the "rules of the road. ' 228 Further,
the court found that the tug's captain was scheduled to work for
twenty-four hours in violation of a federal statute limiting work to
twelve hours. 229 The district court denied Limitation Act relief on
the grounds that the owners had privity and knowledge of the
deficiency that lead to the accident. 2 0 Speaking for the court, Judge
Brown affirmed on another ground, namely, that the tug lacked
adequate tow lights. 23' According to the court, the several deficien-
cies listed by the trial court were not causally related to the accident
and thus were not appropriate reasons for denying limitation. 23 2 In
contrast, the tow light deficiency was causally related to the incident,
and thus was a proper basis for denial of limitation. 233

B. Charter Parties - A Safe Berth Clause Does Not Require A
Charterer to Warrant the Safety of a Berth

In Orduna S.A. v. Zen-Noh Grain Corp. ,234 the Fifth Circuit
reviewed the implications of a standard "safe berth" clause con-
tained in a charter party agreement. 23

1 In Orduna, a loading arm
from a grain elevator fell on a ship during loading operations. 236

The district court found the charterer liable under the charter party
which contained a standard "safe berth" clause which provided
that the charterer should designate "safe discharging berths [the]
vessel being always afloat. ' 237 The trial court held that this clause
made the charterer "the warrantor of the safety of the berth" for
the vessel. 23

1 In doing so, the court had relied on three Second
Circuit decisions holding that a charterer warrants the safety of a

227. See id. at 810.
228. Id.
229. See id.
230. Id.
231. See id. at 811.
232. See id. at 810.
233. See id. at 811.
234. 913 F.2d 1149 (5th Cir. Oct. 1990).
235. Id. at 1155-57.
236. Id. at 1155.
237. Id. at 1155 n.6.
238. See id.
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selected berth when the charter party includes the standard "safe
berth" clause. 239

The Fifth Circuit refused to follow the Second Circuit's strict
standard, observing that commentators have strongly criticized the
approach because it imposes liability without fault on a chartererY' °

According to the Fifth Circuit, the vessel's master, not a distant
charterer who may never leave his office, is better placed to judge
the safety of a particular berth.24' The master is an expert in
navigation, and intimately knows the draft and trim of his vessel.
Conversely, the charterer is usually a business person or merchant
who may know nothing about the navigation or the hands-on
operation of a vessel. In addition, charterers customarily choose
berths based on commercial, as opposed to nautical, grounds. 2

4
2

In addition, requiring negligence as a prerequisite for the char-
terer's liability does not increase the risk that the vessel will be
exposed to an unsafe berth. The standard safe berth clause does
not compel the master to take a vessel into an unsafe berth .43 The
court concluded:

A charter party's safe berth clause does not make a charterer
the warrantor of the safety of a berth. Instead the safe berth
clause imposes upon the charterer a duty of due diligence to
select a safe berth.2"4

In finding that the charterer was not negligent in selecting the berth
and had indeed exercised due diligence, the Fifth Circuit vacated
the district court's judgment against the charterer. 2 5

C. Recovering Economic Damages in Maritime Tort Claims:
TESTBANK and Its Progeny

The Fifth Circuit's six-year-old decision in Louisiana ex rel.
Vuste v. M/V TESTBAN 24 is challenged by the recent legislative

239. See Venore Transp. Co. v. Oswego Shipping Corp., 498 F.2d 469, 472-73 (2d Cir. 1974),
cert. denied, 419 U.S. 998 (1974); Ore Carriers of Liberia, Inc. v. Navigen Co., 435 F.2d 549,
550 (2d Cir. 1970); Paragon Oil Co. v. Republic Tankers, S.A., 310 F.2d 169, 175 (2d Cir.
1962), cert. denied, 372 U.S. 967 (1963).

240. See 913 F.2d at 1156.
241. See id.
242. See id.
243. See id. at 1157 (citing G. GnmoR. & C. BLACK, THn LAW OF ADmmALTY § 4, at 204-

06 (2d ed. 1974)).
244. Id. at 1157.
245. See id.
246. 752 F.2d 1019 (5th Cir. 1985), cert. denied, 477 U.S. 903 (1986).
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responses to oil spills. In TESTBANK, the Fifth Circuit established
a "bright-line" rule for limiting recovery in maritime tort cases.2 7

In affirming a summary judgment against plaintiffs who had proven
economic damages but who could not show physical damage to
property, the court upheld a restrictive approach to recovery in
maritime tort. 248 The court admitted that although the plaintiff's
injuries were foreseeable, "pragmatic limitations on the doctrine of
foreseeability [were] both desirable and necessary. ' 249 In establishing
this limitation, the court sought to prevent a never-ending chain of
continuous liability, breaking this chain by using physical damage
as the weak link. 250 The court cited the Second Circuit in Petitions
of Kinsman Transit Co. 21 regarding foreseeability:

There was a foreseeable consequence of the negligence .. .that
the river would be dammed .... [Yet] . . . "somewhere a point
will be reached when courts will agree that the link has become
too tenuous . .. ."

In the final analysis, the circumlocution whether posed in
terms of "foreseeability," "duty," "proximate cause," "re-
moteness," etc. seems unavoidable .... [W]e return to Judge
Andrews' frequently quoted statement in Palsgraf . . . "It is all
a question of expediency .. .of fair judgment, always keeping
in mind the fact that we endeavor to make a rule in each case
that will be practical and in keeping with the general understand-
ing of mankind. 252

The Fifth Circuit found that Kinsman I/s analysis of the need
for limiting recovery for foreseeable consequences of a negligent
act was compatible with its own. 253 However, the Fifth Circuit
rejected the Kinsman H case-by-case approach in favor of a "bright-
line" rule. 254 As a result, many potential claimants in oil pollution
cases have been denied recovery.

247. See id. at 1029.
248. See id. at 1020. The court also stated that it was applying jurisprudence developed in

the surrounding Gulf states to maritime tort actions: "Courts applying the tort law of Texas,
Georgia, Florida, Alabama, Mississippi and Louisiana have consistently denied recovery for
economic losses negligently inflicted where there was no physical damage to a proprietary interest."
Id. at 1027.

249. Id. at 1025.
250. Id. at 1028-29.
251. 388 F.2d 821 (2d Cir. 1968), (Kinsman 1H).
252. 752 F.2d at 1026 (quoting 388 F.2d at 824-25).
253. See id. at 1027.
254. See id. at 1026.
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1. Continued Vitality of TESTBANK Questioned

Recent district court decisions and statutory enactments dealing
with oil pollution response have questioned TESTBANK's bright-
line rule. In Golnay Barge Co. v. M/T SHINOUSSA, 255 a large
tanker, collided with several petroleum barges in the Houston Ship
Channel, discharging over 700,000 gallons of heavy oil into Gal-
veston Bay.256 As a result of the collision, the United States Coast
Guard severely restricted access to the Port of Houston from July
28 to August 10, 1990, and consequently diverted vessels to such
ports as Galveston, New Orleans, and Freeport. 2

17 On November 1,
1990, the Port of Houston Authority ("the Port") filed a claim for
lost profits resulting from the closing of the Ship Channel. 28

The vessel-owning defendants moved for dismissal and summary
judgment alleging that because the Port did not suffer physical
damage to a proprietary interest and therefore could not recover
economic losses. 2

1
9 The Port opposed the dismissal, contending that

TESTEANK did not apply because the SHINOUSSA's act was
intentional, and alternatively, even if TESTBANK did apply, the
Port had a proprietary interest in the Ship Channel which was
damaged. o

The district court determined that the case turned on whether
the Port had a proprietary interest in the waterway.2 6 1 The Port of
Houston argued that it was granted riparian rights to the Houston
Ship Channel upon the Port's creation in 1927 and thus the Leg-
islature granted it a proprietary interest in the area where the oil
spill occurred, as well as in other areas adjacent to the Port of
Houston, extending all the way to the Gulf of Mexico. 262 The Port
of Houston further argued that under TESTBANK, riparian rights
were a sufficient proprietary interest.26 3 The Port concluded by

255. No. H-90-2414 (S.D. Tex. May 2, 1991).
256. Id.
257. Id.
258. Id.
259. Id. (Order Denying Defendant Shipowners' Motions to Dismiss and Summary Judgments)

(citing Louisiana ex. rel. Guste v. M/V TESTBANK, 752 F.2d 1019, (5th Cir. 1985), cert. denied,
477 U.S. 903 (1986), and Robbins Drydock and Repair Co. v. Flint, 275 U.S. 303 (1927).

260. Id.
261. See id.
262. Id.
263. "The intangible property of the Port of Houston Authority lay upon the waters of the
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noting that when defendants polluted the Houston Ship Channel,
the pollution itself physically damaged the intangible proprietary
interest which the Port had in the waterway. 264 The district court
found the Port's argument to be persuasive, noting, "[t]he Port
does have a proprietary interest in the water. Accordingly, the
Port's claim should not be dismissed or summary judgment granted
against it based on Robbins Drydock and TESTBANK. ''265

The Port also asked that it be accorded the same special status
as commercial fishermen who, under TESTBANK, are not required
to show physical damage to a proprietary interest in order to recover
pure economic losses. 2

6 The district court found this to be a case
of first impression in the Fifth Circuit and agreed with the Port,
noting that the Port's special interest in the marine environment is
similar to that of commercial fishermen because the Port uses the
public waters to earn its livelihood. 267 Consequently, economic loss
that resulted from damage to the waterway itself was "foreseeable
and a tortious invasion of special proprietary rights. ' 26

2. Liability for Solely Economic Damages Under OPA 1990 and
OSPRA 1991

Pollution of navigable waters and shorelines generally satisfies
the traditional requirements for a maritime tort. 269 In such claims,
federal maritime law preempts state law, regardless of the forum. 270

In cases involving economic damage caused by oil pollution, the

Houston Ship Channel like the gleaming shimmer from the light of a full moon. Just like the
light of a full moon that shimmers on the surface of the water, the Port of Houston Authority's
rights are untouchable, invisible, and intangible, yet there and known to be there by all." Id.
(Response of Port of Houston Authority to Defendant's Motion to Dismiss and Motion for
Summary Judgment, at p. 10).

264. Id.
265. Id.
266. See Louisiana ex. rel. Guste v. M/V TESTBANK, 752 F.2d 1019, 1027 n.10 (5th Cir.

1985), cert. denied, 477 U.S. 903 (1986).
267. Golnoy Barge Co. v. M/T SHINOUSSA, No. H-90-2414 (S.D. Tex. May 2, 1991).
268. Id.
269. See Sisson v. Ruby, 110 S. Ct. 2892, 2895-96 (1990); Executive Jet Aviation, Inc. v.

City of Cleveland, 409 U.S. 249, 253-54 (1972).
270. Texaco Ref. & Mktg., Inc. v. Estate of Dau Van Tran, 808 S.W.2d 61, 64 (Tex. 1991),

petition for cert. filed, No. 91-278 (Aug. 15, 1991). See also Washington v. W.D. Dawson &
Co., 264 U.S. 219, 228 (1924) (holding that states cannot alter federal maritime law).
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federal Oil Pollution Act of 1990 ("OPA")2 7 1 and the Texas Oil
Spill Prevention and Response Act of 1991 ("OSPRA") 2

1 may
trump the limitations to recovery set forth in TESTBANK. On their
faces, these oil pollution acts may well allow recovery for pure
economic damages caused by oil pollution, dispensing with the
"physical damage to a proprietary interest" requirement.

OSPRA's definition of "damages" contained in section 40.003
includes persons who have suffered economic loss without "physical
damage to a proprietary interest":

"Damages" means compensation:...

(iii) to persons, including but not limited to [fishermen] ...
and others similarly economically reliant on the use or acquisition
of natural resources for any direct, documented loss of income,
profits, or earning capacity from the inability of the claimant to
use or acquire natural resources arising solely from damage to
the natural resources .... 273

This definition would seemingly include restaurants, hotels, resorts,
and ports that may be closed due to a spill. While these entities
may not have, an ownership or proprietary interest in the waters
and coastline damaged, in most cases they should be able to prove
economic losses. Are these provisions of the Texas state Oil Spill
Prevention and Response Act preempted by the federal maritime
law in TESTBANK?

3. Preemptive Effect of the Federal Maritime Law and OSPRA

The preemption of a state water pollution control act was
addressed by the Supreme Court in Askew v. American Waterways
Operators, Inc. 274 In Askew, shipowners and maritime industry
interests tried to enjoin the application of the Florida Pollutant
Spill Prevention and Control Act, 275 which, like OSPRA, provided
for strict, no-fault liability of terminal facilities and vessels for oil
spill damage to state or private property. 276 The Supreme Court

271. Oil Pollution Act of 1990, PuB. L. No. 101-380, 104 Stat. 484 (1990) (Title I - Oil
Pollution Liability and Compensation), (codified at 33 U.S.C.A. §§ 2701-19 (West Supp. 1991)).

272. Oil Spill Prevention and Response Act of 1991, 72nd Leg., R.S. ch. 10, § 1, 199.1 Trx.
SEss. LAW SEtv. 13 (Vernon) (to be codified as an amendment to: TEx. NAT. REs. CODE ANN.

§§ 40.001-40.303).
273. OSPRA § 40.003(6)(A)(iii) (emphasis added).
274. 411 U.S. 325 (1973).
275. FiA. STAT. ANN. §§ 376.011-.17, .19-.21 (West 1988).

276. See 411 U.S. at 327.
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held that the state act was not preempted by the federal Water
Quality Improvement Act, 2

7 because the federal act presupposes a
coordinated federal and state effort to deal with coastal oil pollu-
tion. 278 The court also held that the state's police power over sea-
to-shore pollution was not preempted by the Admiralty Jurisdiction
Extension Act, 279 which defines maritime torts and extends them
shoreward beyond the traditional locality boundary. 280 The court
specifically held that the Admiralty Jurisdiction Extension Act did
not empower the federal courts with exclusive jurisdiction. 28 ,

It follows, a fortiori, that sea-to-shore pollution-historically
within the reach of the police power of the States-is not silently
taken away from the States by the Admiralty Extension Act,
which does not purport to supply the exclusive remedy. 282

The Texas Legislature has declared that OSPRA is intended to
support and complement the federal OPA. The Texas statute goes
so far as to note that it is the intent of the Legislature that OSPRA
be interpreted and implemented in a manner consistent with federal
law. 83

4. The Effect of OPA 1990 on the Bright-Line Rule of
TESTBANK

A review of the damage provisions contained in OPA clearly
indicates that the United States Congress intended to abolish phys-
ical damage to a proprietary, interest as a requisite to recovery of
economic damages in oil pollution situations. Congress appears to
have intended Robbins,28 TESTBANK, 285 and their progeny to have
no effect on liability under OPA.

In defining damages, section 2702(b)(2) of OPA provides for
the compensation of persons who have sustained economic damages
only:

277. 33 U.S.C. §§ 1251-1387 (1988).
278. See 411 U.S. at 328-29.
279. 46 U.S.C. § 740 (1988).
280. See 411 U.S. at 344.

281. See id. at 343.
282. Id.
283. OSPRA § 40.002(c).
284. Robbins Drydock and Repair Co. v. Flint, 275 U.S. 303 (1927).
285. Louisiana ex. rel. Guste v. M/V TESTBANK, 752 F.2d 1019 (5th Cir. 1985), cert.

denied, 477 U.S. 903 (1986).
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(C) Subsistence Use
Damages for loss of subsistence use of natural resources,

which shall be recoverable by any claimant who so uses natural
resources which have been injured, . . without regard to the
ownership or management of the resources.

(E) Profits and Earning Capacity - Damages equal to the loss
of profits or impairment of earning capacity due to the injury,
destruction, or loss of real property, personal property, or nat-
ural resources, which shall be recoverable by any claimant.2 6

These provisions strongly suggest that Congress intended for claim-
ants to recover economic losses without showing physical damage
to a proprietary interest. As such, the "economic repercussions of
an oil spill are now virtually open-ended. Foreseeability has now
lost much of its ability to function as a rule of law and we no
longer have the virtue of predictability. ' '287

The district court's interlocutory decision in Golnoy Barge Co.
v. MIT SHINOUSSA 288 indicates that TESTBANK's restrictive ap-
proach to recovery in maritime tort may not apply to governmental
entities such as port authorities. Further, the United States Congress
and the Texas Legislature have clearly mandated that pure economic
losses are recoverable without physical damage in situations involv-
ing oil pollution.2 9 As such, the once-stalwart prohibition of the
recovery of economic damages imposed by TESTBANK has been
considerably weakened in cases involving oil pollution.

VI. ADMIRALTY JURISDICTION: TORT & CONTRACT

A. Tort

In Broughton Offshore Drilling, Inc. v. South Central Machine
Co.,290 the Fifth Circuit reaffirmed its traditional four-part test for
maritime nexus and concluded that an accident that occurred when
a hydraulic rod failed and a blowout preventer fell into the sea,

286. OPA § 2702(bX2)(C), (E) (emphasis added).
287. Rankin, The Effect of the Oil Pollution Act of 1990 on Liability for Economic Damages,

in Tmr NEw ORL.ANs MARrImo SEKWAR 13 (1991).
288. No. H-90-2414, 1991 WL 267947 (S.D. Tex. May 2, 1991).
289. OSPRA § 40.003(6)(A)(iii).
290. 911 F.2d 1050 (5th Cir. Sept. 1990).
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resulting in damage to the drilling barge, was a maritime tort. 29'
Incidents that (1) occur in navigable waters and (2) have a significant
connection to traditional maritime activity can constitute a maritime
tort. 292 In Broughton, as in most cases, the second prong, often
called "maritime nexus," was problematic. The Fifth Circuit uses
four factors to determine maritime nexus:

(i) the functions and roles of the parties;
(ii) the types of vehicles and instrumentalities involved;
(iii) the causation and type of injury; and
(iv) the traditional concepts of the role of admiralty law. 293

The Broughton court noted that the Supreme Court in Sisson v.
Ruby294 recognized the Kelly v. Smith295 test as one approach to the
problem of maritime nexus, but did not approve or disapprove. 29

6

The Fifth Circuit will continue to follow Kelly absent further
guidance.

297

In Broughton, the court applied the four Kelly factors to
conclude that a maritime tort had occurred and that maritime
jurisdiction was appropriate. 29 In doing so, the court announced
that the prior decision in Sohyde Drilling & Marine Co. v. Coastal
States Gas Producing Co.299 was limited to its facts.3°° In Sohyde,
the court held that a blow-out causing property damage, that
occurred while oil well operations were being conducted from a
submersible drilling barge, was not a maritime tort.3 0' Distinguishing
between property damage claims and personal injury claims, the
Sohyde court held that the property damage claims resulting from
the blow-out were outside the court's admiralty jurisdiction because
the damages sustained were not sufficiently maritime in nature.3°

0

291. See id. at 1051.
292. See, e.g., Sisson v. Ruby, 110 S. Ct. 2892, 2895-96 (1990); Foremost Ins. Co. v.

Richardson, 457 U.S. 668, 673 (1982).
293. See, e.g., 911 F.2d at 1052; Kelly v. Smith, 485 F.2d 520, 525 (5th Cir. 1973), cert.

denied, 416 U.S. 969 (1974).
294. 110 S. Ct. 2892 (1990).
295. 485 F.2d 520 (5th Cir. 1973), cert. denied, 416 U.S. 969 (1974).
296. See 911 F.2d at 1052 n. .
297. See id.
298. See id. at 1053.
299. 644 F.2d 1132 (5th Cir. May 1981), cert. denied, 454 U.S. 1081 (1981).
300. Broughton Offshore Drilling, Inc. v. South Cent. Mach., Inc., 911 F.2d 1050, 1053 (5th

Cir. Sept. 1990).
301. See 644 F.2d at 1138.
302. See id. at 1137.

19921



TEXAS TECH LAW REVIEW

In contrast, the court in Broughton emphasized that the damages
in that case were "intensely maritime in nature and could not easily
have occurred in land-based operation.''303 Reacting to criticism of
Sohyde, the Broughton court limited Sohyde to its facts, indicating
that the courts will treat as maritime torts accidents arising out of
offshore oil drilling operations (not small, dead-end canals as in
Sohyde) being conducted on "vessels" that are themselves dam-
aged. 304

B. Contract

In Exxon Corp. v. Central Gulf Lines,30 5 the Supreme Court
overruled an 1855 case that had been interpreted to hold that a
vessel's agency contracts were excluded per se from the federal
admiralty jurisdiction. 3

0
6 In Central Gulf, Exxon agreed to supply

Waterman Steamship Corporation's ships with fuel. On one occa-
sion, Exxon acted as Waterman's agent, obtained fuel from a local
supplier in Saudi Arabia, and supplied the fuel to a ship that was
owned by Central Gulf Lines but chartered by Waterman. 3°

7 Exxon
paid for the fuel and invoiced Waterman, which went bankrupt and
never paid. 30 Central Gulf agreed to pay Exxon if a court were to
hold the ship liable in rem; consequently, Exxon sued the ship in
rem in federal district court, claiming to have a maritime lien under
the Maritime Lien Act. 3

0
9 The district court determined that it did

not have admiralty jurisdiction, 3
1
0 and the court of appeals af-

firmed. 3"
On appeal, the Supreme Court held that there is no per se

exception of agency contracts from admiralty jurisdiction .3 2 In
determining whether admiralty jurisdiction exists over such a con-
tract, a court must look to the subject matter of the contract and

303. 911 F.2d at 1052.
304. See id. at 1053.
305. 111 S. Ct. 2071 (1991).
306. Id. at 2073.
307. Id.
308. Id.
309. 46 U.S.C. § 31342 (1988).
310. 707 F. Supp. 155, 161 (S.D.N.Y. 1989), aff'd, 904 F.2d 33 (2d Cir. 1990), rev'd, 111

S. Ct. 2071 (1991).
311. 904 F.2d 33 (2d Cir. 1991), rev'd, 111 S. Ct. 2071 (1991).
312. See 111 S. Ct. at 2074.
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determine whether the services performed thereunder are maritime
in nature." 3 This holding overruled the Court's 136-year-old decision
in Minturn v. Maynard.1 4 According to Justice Marshall, writing
for a unanimous Court, the principles supporting the Minturn
formulation were obsolete and clashed with the basic principles of
admiralty jurisdiction announced in Foremost Insurance Co. v.
Richardson.31

1 In Central Gulf, the Court concluded that the delivery
of the fuel to the ship was clearly maritime in nature, and remanded
the case for a decision of whether Exxon possessed a valid lien
under the Maritime Lien Act. 316

In Planned Premium Services, Inc. v. International Insurance
Agents, Inc. 37 the court held that a preliminary contract to finance
marine insurance for vessels was not a "maritime contract" gov-
erned by the federal admiralty jurisdiction.3 1  The court noted,
"[n]ot every contract that relates to maritime matters warrants the
invocation of admiralty jurisdiction."31 9 The Fifth Circuit recently
issued two decisions which reflect the uncertainties and complexities
in the area of interpretation of offshore drilling contracts. When a
court determines that an agreement is a "maritime contract," a
cause of action for its breach sounds in admiralty, and the general
maritime law governs the contractual relationship. 20 In general,
contracts for offshore mineral exploration, including oil drilling,
are determined by federal admiralty law. 32' In contrast, wireline
service contracts are governed by state law.3 22 This distinction, which
has been criticized, 323 explains two different results in factually
similar cases.

In Davis & Sons, Inc. v. Gulf Oil Corp. ,324 the Fifth Circuit
was called upon to interpret a contract for services associated with

313. Id. at 2077.
314. 58 U.S. (17 How.) 477 (1854), overruled by Exxon Corp. v. Central Gulf Lines, Inc.,

III S. Ct. 2071 (1991).
315. 457 U.S. 668 (1972); see 111 S. Ct. at 2074-75.
316. 46 U.S.C. § 971 (1988).
317. 928 F.2d 164 (5th Cir. Apr. 1991).
318. See id. at 167.
319. Id. at 166.
320. See id. at 165.
321. See Lewis v. Glendel Drilling Co., 898 F.2d 1083, 1086 (5th Cir. 1990); Theriot v. Bay

Drilling Co., 783 F.2d 527, 539 (5th Cir. 1986).
322. See Thurmond v. Delta Well Surveyors, 836 F.2d 952, 956 (5th Cir. 1988).
323. See 898 F.2d at 1084.
324. 919 F.2d 313 (5th Cir, Dec. 1990).
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offshore oil and gas production.325 In Davis, a contractor entered
into a contract, which included an indemnity clause, with Gulf
Corporation to provide labor and general contracting services for
offshore facilities (the blanket agreement). 26 In addition to the
blanket contract, the parties entered into specific "work orders"
for specific jobs.3 27 When a Davis employee drowned, Davis sought
a declaratory judgment that Louisiana law governed the indemnity
clause. 32s The district court determined that state law applied and
granted Davis summary judgment. 329 On appeal, the Fifth Circuit
found that the entire agreement between the parties dictated the
application of maritime law.3 30 Consequently, the court examined
the nature of the subsequent "work orders" to ascertain the ap-
propriateness of maritime jurisdiction. 331 As the court noted:

We consider six factors in characterizing the contract: (1) what
does the specific work order in effect at the time of the injury
provide? (2) what work did the crew assigned under the work
order actually do? (3) was the crew assigned to work aboard a
vessel in navigable waters[?] (4) to what extent did the work
being done relate to the mission of that vessel? (5) what was the
principal work of the injured worker? and (6) what work was
the injured worker actually doing at the time of injury? 32

Applying these factors, the court concluded that, because the work
being performed by Davis was inextricably intertwined with maritime
activity, federal maritime law controlled both the underlying blanket
contract and the specific work order. 333 In addition, the court noted
that decedent was, in effect, a Jones Act seaman when he drowned. 334

In Domingue v. Ocean Drilling & Exploration Co.,331 the court
applied Davis in interpreting an oil and gas exploration services
contract between an oil company and a contractor. 336 Like Davis,

325. Id. at 313.
326. Id. at 314.
327. Id.
328. Id.
329. Id.
330. See id. at 317.
331. See id. at 316.
332. Id.
333. See id.
334. See id. at 317.
335. 923 F.2d 393 (5th Cir. Feb. 1991).
336. Id. at 394.
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Domingue involved a broadform blanket agreement that was sup-
plemented by specific work orders. However, unlike Davis, the
specific work orders in Domingue involved performance of wireline
services on a jack-up drilling rig. 337 Applying Thurmond, 33 the court
concluded that application of state law was required to interpret
the indemnity provision in the blanket contract.3 39

VII. LONGSHORE AND HARBOR WORKERS COMPENSATION ACT 4
0

A. Defendant's Burden in Rebutting Claimant's Prima Facie
Case of Total Disability

Once a claimant's treating physician has testified that the
claimant's injury has left him with work restrictions, the claimant
will often testify that longshore work available to him requires
heavy lifting and other efforts that are precluded by his medical
restrictions. This testimony shifts the burden to the employer to
prove the availability of alternate employment. In New Orleans
(Gulfwide) Stevedores v. Turner,3 41 the Fifth Circuit developed a
two-pronged test which employers must meet in proving the avail-
ability of suitable alternate employment for injured longshore-
men.3 42 The first prong requires the employer to show what types
of job the claimant is now capable of performing or being trained
to do; the second prong requires the employer to show that such
jobs are reasonably available in the community for which the
claimant is able to compete and which he could realistically and
likely secure. 43

In P & M Crane Co. v. Hayes,344 the Fifth Circuit clarified
the two-pronged requirement set out in Turner. In Hayes, the
employer's vocational rehabilitation expert produced evidence that
there was one specific job, that of marine dispatcher, available for
the claimant, and he also testified that there were security, light

337. Id.
338. 783 F.2d 527 (5th Cir. 1986).
339. See 923 F.2d at 398.
340. 33 U.S.C. §§ 910-50 (1988).
341. 661 F.2d 1031 (5th Cir. Unit A Nov. 1981).
342. See id. at 1041.
343. See id.
344. 930 F.2d 424 (5th Cir. Apr. 1991).
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delivery, and courier jobs currently available in the local commu-
nity.3 4 The administrative law judge (ALJ) found that demonstrat-
ing the availability of only one specific job was insufficient to
establish suitable alternative employment and that the claimant was
totally disabled; the Benefits Review Board affirmed. 46 In Suder-
man Stevedores v. Green, consolidated with Hayes for oral argu-
ment, the claimant was likewise precluded from further longshore
work by his injuries.3 47 The ALJ found that three of the four
specific jobs testified to by the employer's expert were not suita-
ble. 48 Although the expert had also testified as to general employ-
ment opportunities available in the community, the ALJ held that
the existence of the sole remaining specific position could not
constitute suitable alternate employment and declared the claimant
totally and permanently disabled.3 49

The employers in both cases appealed to the Fifth Circuit,
stating that evidence regarding the availability of one specific job,
along with more general information regarding jobs existing in the
community, should be sufficient to rebut the claimant's prima facie
case of total disability. 350 The Fifth Circuit agreed and vacated the
orders of the Benefits Review Board, remanding for further pro-
ceedings consistent with the decision. 35' The court found that Turner
merely required that "an employer simply may demonstrate the
availability of general job openings in certain fields in the sur-
rounding community. ' 35 2 Although evidence of specific, definite
job offers made to the claimant may satisfy the employer's alternate
employment burden of proof, employers are not required to make
or secure such specific offers for the employee.35 3 An employer
need only demonstrate the availability of general job openings in
certain fields in the surrounding community that are suitable for
the claimant, given his post-injury restrictions, to rebut the clai-
mant's prima facie case of permanent disability. 35 4

345. Id. at 427.
346. See id.
347. See id. at 428.
348. See id.
349. See id.
350. See id.
351. See id. at 431.
352. Id.
353. Id.
354. See id.
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B. Claimant's Disability Evaluated in Economic Rather Than
Medical Terms

Under the definition of section 902(10) of the LHWCA, a
claimant's disability is evaluated in economic rather than medical
terms."' This definition has been followed by the Fifth Circuit,
most recently in Penrod Drilling Co. v. Johnson.1"6 Johnson, a
roughneck, injured his back in 1977 aboard a Penrod platform in
the Gulf of Mexico.3 " As Johnson was no longer able to work as
a roughneck, Penrod agreed to pay total temporary disability
benefits while Johnson attended school. Johnson proved to be a
superb student, graduating magna cum laude with a Bachelor's
degree in criminal justice. He obtained a job as a security guard
at a local college and then pursued and obtained a Master's degree
in criminal justice administration. He also attained the rank of
chief of security at a junior college by the time of the administrative
hearing forming the basis of this opinion. Johnson subsequently
filed a claim under the Act seeking permanent partial disability
compensation for loss of wage-earning capacity caused by his work-
related injury.3 58

While the ALJ found that Johnson had incurred a work-related
injury causing him to be disabled within the meaning of the Act, he
concluded that any permanent partial disability ended on September
30, 1984, the day Johnson became Chief of Security at Faulkner
State Junior College.3 59 The ALJ further found permanent partial
disability from October 1, 1984 through August 22, 1985, the date
of the hearing. 360

Penrod offered the testimony of a rehabilitation counselor that
there were several jobs for persons possessing Johnson's experience,
paying on the average between $25,000 and $27,000 per year, and
that he had found two specific job openings in that salary range.
These security positions were at the administrative level, not requiring
any foot patrols and thus were within Johnson's physical limita-

355. See, e.g., Owens v. Traynor, 274 F. Supp. 770, 774 (D. Md. 1966), aff'd, 396 F.2d 783
(4th Cir. 1968), cert. denied, 393 U.S. 962 (1968).

356. 905 F.2d 84 (5th Cir. July 1990).
357. Id. at 85.
358. Id. at 85-86.
359. See id. at 86.
360. See id.
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tions.361 The witness went on to testify that Johnson's $19,000 yearly
salary at Faulkner State was significantly lower than his earning
capacity. As the salaries of the security positions exceeded Johnson's
actual earnings at Faulkner State, the ALJ found that his actual
earnings did not fairly and reasonably represent his wage-earning
capacity.3 62 Furthermore, Johnson's wage-earning capacity, adjusted
for inflation, exceeded his pre-injury earnings as a roughneck, and
thus the ALJ concluded that Johnson was no longer entitled to
permanent partial disability benefits .363

The Fifth Circuit concluded that the ALJ's finding, that John-
son's actual earnings did not fairly and reasonably represent his
earning capacity as of the hearing date, was supported by substantial
evidence, as was the finding that his true wage-earning capacity
exceeded his pre-injury wages. 3" Therefore, as of that date, Johnson
was no longer entitled to benefits under the LHWCA for permanent
partial disability. 365

C. Time Charterer of Vessel Not Liable for Unseaworthiness or
Negligence of Vessel Crew

In Moore v. Phillips Petroleum Co.,366 the plaintiff was a pro-
duction worker injured when he used a rope to swing from a vessel
to a fixed platform in the Gulf of Mexico. 367 His employer, ODECO,
owned the platform on which he was working. ODECO also chartered
a vessel, the M/V C-DICTATOR from its owner, Co-Mar Offshore
Marine Corporation. Thus, ODECO was the plaintiff's employer, as
well as the time charterer of the vessel.3

6

ODECO directed the vessel to transport the plaintiff to a well
jacket so the plaintiff could check the safety systems on the platform.
While swinging from the vessel to the platform, a rope swing severed,
and the plaintiff fell to the platform, sustaining serious injuries.3 69

361. Id.
362. See id.
363. See id. at 88.
364. See id. at 88-89.
365. See id. at 89.
366. 912 F.2d 789 (5th Cir. Sept. 1990).
367. Id.
368. Id. at 790.
369. Id. at 790-91.
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ODECO paid the plaintiff his workers' compensation benefits
under the LHWCA. In an attempt to avoid the limited benefits
available under the LHWCA's workers' compensation scheme, the
plaintiff sued ODECO under section 905(b) of the LHWCA.3 70 Al-
though ODECO was his employer, the plaintiff claimed that ODECO
owed him a duty of care under section 905(b) as the time charterer
of the vessel and that it had breached that duty by directing the
vessel to transport him to a platform with a rope swing ODECO
knew to be dangerous a.3 7

In the Fifth Circuit, a time charterer is not liable under section
905(b) unless the cause of the harm is within the charterer's traditional
sphere of control and responsibility or has been transferred to the
charterer by the clear language of the charter agreement. 372 The
Moore court found that the control exhibited by ODECO over the
vessel was not enough to subject ODECO to liability under section
905(b).3 73 The court explained that the traditional time charterer
agreement allows the charterer to direct the vessel's commercial
activities to designate the cargo to be carried, and to determine the
vessel's routes and destinations.3 74 While the time charterer may be
held liable for negligent directions in these areas, the vessel owner
still remains responsible for the seaworthiness of the vessel, dangerous
conditions onboard, navigational errors by the pilot and negligence
of the vessel crew, and providing safe means of access for those
boarding or leaving the vessel. 375

The Fifth Circuit in Moore rejected the plaintiff's argument that
ODECO, as time charterer, was responsible for the hazardous egress
from the vessel to the platform as it directed the vessel to visit the
fixed platform where the rope was located.3 76 The court found that

370. Id. at 791. This section allows longshoremen to sue a vessel owner in a negligence action
which does not contain the liability limitations of the LHWCA workers' compensation scheme
LHWCA § 905(b).

371. 912 F.2d at 791.
372. See id. (citing Kerr-McGee Corp. v. Ma-Ju Marine Servs., Inc., 830 F.2d 1332, 1343

(5th Cir. 1987)).
373. See id. at 792.
374. See id. at 791.
375. See id. at 792 (citing Delta Transland, Inc. v. M/V NAVIOS COMMANDER, 818 F.2d

445, 451 (5th Cir. 1987); Migut v. Hyman-Michaels Co., 571 F.2d 352, 356 (6th Cir. 1978);
Tittle v. Aldacosta, 544 F.2d 752, 755 (5th Cir. 1977); Nichimen v. M/V FARLAND, 462 F.2d
319, 331 (2d Cir. 1972)).

376. See 912 F.2d at 792.
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ODECO could only be responsible for the rope on the platform in
its capacity as platform owner and employer.3" As the owner of the
M/V C-DICTATOR, Co-Mar was responsible for access to and from
its vessel.375 Consequently, the court refused to hold ODECO, in its
capacity as timer charterer, liable to Moore under section 905(b) of
the LHWCA. 379

VIII. CONCLUSION

The Fifth Circuit is perhaps the most active and preeminent
admiralty jurisdiction. Because the Circuit contains numerous deep-
water ports and the Gulf of Mexico is the most active offshore
drilling area in the United States, the courts within the Fifth Circuit
have the opportunity to consider an abundance of admiralty litiga-
tion. Practitioners and courts can continue to rely on Fifth Circuit
opinions for guidance in admiralty cases.

377. See id.
378. See id.
379. See id.
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