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I. INTRODUCTION

The Fifth Circuit issued opinions on three antitrust cases' during
the survey period. Contrary to recent trends 2 defendants did not
fare better than plaintiffs. A criminal antitrust conviction against a
corporation and its president was affirmed,' a summary judgment
for antitrust defendants was reversed,4 and another summary judg-
ment for antitrust defendants was affirmed. 5

II. SHERMAN ACT: SECTION 1

Section one of the Sherman Act declares illegal every "contract,
combination ... , or conspiracy, in restraint of trade .... "6 How-
ever, only unreasonable restraints of trade having anti-competitive
effects violate the section.7 Claims under section one of the Sherman
Act are analyzed by one of two tests: the per se rule, or the rule of
reason.8 Conduct which is "so plainly anti-competitive that no elab-

* Partner, Strasburger & Price, Dallas, Texas; B.A., Baylor University 1965; J.D., 1967.
1. Dibidale of Louisiana v. American Bank & Trust Co., 916 F.2d 300, 300 (5th Cir.

Nov. 1990); In re Beef Indus. Antitrust Litig., 907 F.2d 510, 510 (5th Cir. Aug. 1990); United
States v. MMR Corp., 907 F.2d 489, 489 (5th Cir. July 1990).

2. See Jerry L. Beane, Antitrust Law, Survey of Fifth Circuit, 22 TEx. TECH L. REv.
391 (1991); Jerry L. Beane, Antitrust Law, Survey of Fifth Circuit, 21 TEX. TECH L. REv. 79
(1990); Jerry L. Beane, Antitrust Law, Survey of Fifth Circuit, 20 TEX. TECH L. REv. 303
(1989); Jerry L. Beane, Antitrust Law, Survey of Fifth Circuit, 19 TEx. TECH. L. REv. 339
(1988).

3. 907 F.2d 489 (5th Cir. July 1990).
4. 916 F.2d 300 (5th Cir. Aug. 1990).
5. 907 F.2d 510 (5th Cir. Nov. 1990).
6. 15 U.S.C. § 1 (1988).
7. See Standard Oil Co. v. United States, 221 U.S. 1, 59-62 (1911).
8. Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 768 (1984) (citing

Continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36 (1977); Northern Pac. Ry. v.
United States, 356 U.S. 1 (1958); Board of Trade v. United States, 246 U.S. 231 (1918)).
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orate study of the industry is needed to establish [its] illegality...
[is deemed] 'illegal per se.' "9 Conduct not illegal per se is analyzed
on a "rule of reason" basis.' 0 The anti-competitive effect is evaluated
by considering the facts peculiar to the business, the history of the
restraint, and the reasons why the restraint was imposed."

Section one requires a plurality of actors for a violation. The
section does not prohibit independent business actions and decisions
by a single entity.' 2 A violation of section one requires evidence that
"two or more parties ... knowingly participated in a common
scheme or design. . .. ""

During the survey period, the Fifth Circuit considered in two
cases the evidence necessary to establish the illegal "conspiracy"
required by section one.' 4 In re Beef Industry Antitrust Litigation"
dealt with the evidentiary value of parallel pricing by competitors.' 6

Parallel behavior does not itself establish a conspiracy. 7 The Supreme
Court has stated that " 'conscious parallelism' has not yet read
conspiracy out of the Sherman Act entirely."' 8 In Beef Industry, the
claimed conscious parallel action was the use by competitors of a
pricing publication.19 Plaintiffs were cattle dealers who sold their
cattle primarily to packers3 ° Packers slaughter the cattle, fabricate
the beef, and then sell it to retail marketers such as grocery stores
and hotel chains.2' An industry publication (the "Yellow Sheet")

9. National Soc'y of Professional Eng'rs v. United States, 435 U.S. 679, 692 (1978); see
also United States v. Parke, Davis & Co., 362 U.S. 29 (1960) (vertical price fixing); Klor's,
Inc. v. Broadway-Hale Stores, 359 U.S. 207 (1959) (some types of group boycotts); Northern
Pac. Ry. v. United States, 356 U.S. 1 (1958) (various tying arrangements); United States v.
Trenton Potteries Co., 273 U.S. 392 (1927) (horizontal price rting); United States v. Flor,
558 F.2d 1179 (5th Cir. 1977) (collusive bid rigging).

10. See 467 U.S. 752, 768 (1984).
!1. 435 U.S. 679, 692 (1978). An additional consideration is whether the conduct in issue

promotes or suppresses competition. Id.
12. Spectorfuge Corp. v. Beckman Instruments, Inc., 575 F.2d 256, 286 (5th Cir. 1978),

cert. denied, 440 U.S. 939 (1979).
13. Contractor Util. Sales Co. v. Certain-Teed Prod. Corp., 638 F.2d 1061, 1074 (7th

Cir. 1981).
14. In re Beef Indus. Antitrust Litig., 907 F.2d 510 (5th Cir. Aug. 1990); United States

v. MMR Corp., 907 F.2d 489 (5th Cir. July 1990).
15. 907 F.2d 510 (5th Cir. Aug. 1990).
16. See id. at 512.
17. Theater Enter. Inc. v. Paramount Film Distrib. Corp., 346 U.S. 537, 541 (1954).
18. Id.
19. 907 F.2d at 512.
20. Id. at 511.
21. Id. at 511-12.
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publishes daily prices for beef products and other commodities.Y The
Yellow Sheet bases these published prices upon reports of recent
commodity sales.Y Packers use the Yellow Sheet price to determine
the price they offer cattle dealers for fed cattle.2 Retailers also use
the Yellow Sheet price to compute the price they will pay the packers
for fabricated beef.2

The cattle dealers claimed that the packers violated section one
of the Sherman Act by using an information exchange, the Yellow
Sheet, as a conscious parallel pricing to depress live cattle prices.26
The plaintiffs' "parallel pricing" claim failed on appeal for several
reasons. As the Court noted, "[w]hen an antitrust plaintiff relies on
circumstantial evidence of conscious parallelism to prove a section
one claim, he must first demonstrate that the defendants' actions
were parallel. '"27 The cattle-dealing plaintiffs failed to demonstrate
parallel actions.28 Relying upon a prior decision in the cattle dealers'
suit against retailers, the Fifth Circuit held that factors beyond the
Yellow Sheet quotations influenced the packers' pricing decisions.2
These factors included a packer's individual need with regard to
obtaining a minimum amount of cattle each week based upon labor
contracts, temporary local market*conditions such as weather or local
supplies, price competition among the packers, and the beef by-
product market. 30 Since other factors affected packers' pricing deci-
sions, the cattle dealers were unable to demonstrate that packers were
relying solely on the Yellow Sheet prices. 3'

In United States v. MMR Corp.,32 the Fifth Circuit also consid-
ered several section one issues, including the evidence necessary to

22. Id. at 512.
23. Id.
24. Id.
25. Id.
26. Id.
27. Id. at 514.
28. Id.
29. See id. at 513 (quoting In re Beef Indus. Antitrust Litig., 710 F.2d 216 (5th Cir.

1983), cert. denied, 465 U.S. 1052 (1984) (BIAL II)).
30. 907 F.2d at 513.
31. See id. The Court also considered evidence of a report by an economic consultant

for the cattle dealers. The Court found the report fatally flawed because it demonstrated only
that the pricing activity of a major packer affected the market in an expected manner and
because the figures utilized in the study were weekly averages rather than daily prices. See id.
at 514.

32. 907 F.2d 489 (5th Cir. July 1990).
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establish a "conspiracy." MMR was a specialty contractor that
desired to obtain a construction contract for a large electrical gen-
erating plant although it had never handled a large electrical power
project on its own.33 MMR and its president were indicted for a
criminal violation of section one for allegedly participating in a bid-
rigging conspiracy. 34 The evidence indicated that MMR agreed to
submit an artificially high bid in return for an agreement to receive
an instrumentation subcontract with a high mark-up percentage.35

Apparently embarrassed by the high bid which it would have to
make in order not to be awarded the contract, MMR decided not to
bid on the project.3 6 MMR did receive the award of a subcontract
from the successful bidder along with an agreement to add one
million dollars to the contract pursuant to a change order which
would not have to be seen by the owner .37 A central fact was that
the cost of the project exceeded the limits of MMR's bonding
capacity, effectively precluding it from bidding on the project. 38

On appeal following conviction, MMR and its president argued
that the government failed to prove MMR's precise obligations under
the agreement. 39 The government failed to show whether MMR was
obliged to submit a high bid or not to submit a bid at all.4 The
Fifth Circuit stated that "[t]he government, however, is not required
to prove a formal, express agreement with all the terms precisely set
out and clearly understood by the conspirators. 4' 1 The Court stated
that the government meets its burden when "the government shows
that the defendants accepted an invitation to join in a conspiracy
whose object was unlawfully restraining trade." 42 The Court con-
cluded that there was ample evidence to allow a reasonable jury to
conclude that MMR and its president joined a conspiracy to rig bids
on the construction contract for the electrical generating station. 43

33. Id. at 491.
34. Id. at 494.
35. See id. at 493.
36. Id.
37. Id. at 494.
38. Id.

39. Id. at 495.
40. Id.
41. Id. (citing American Tobacco Co. v. United States, 328 U.S. 781, 809-10 (1946);

United States v. General Motors Corp., 384 U.S. 127, 143 (1966)).
42. 907 F.2d at 495.
43. Id.
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The defendants challenged the district court's decision to apply
the per se rule. 44 The defendants contended that even if there was
sufficient evidence that they agreed to join a conspiracy to rig bids,
the case was not per se because MMR was not an actual or potential
competitor of the other conspirators. 4 The Fifth Circuit described
as "unremarkable" the proposition that "an agreement not to com-
pete between two parties who are not actual or potential competitors
is not per se or otherwise illegal because an agreement not to compete
between two parties who are not competitors is meaningless." This
"unremarkable proposition" was supported by authorities cited by
the defendants and discussed by the Fifth Circuit. 47

The Fifth Circuit held that the fact that MMR was not a
competitor of other bidders did not relieve it of liability."8 Other
conspirators involved in the bid-rigging process were competitors. 49

The Court noted that "a noncompetitor can join a Sherman Act
bid-rigging conspiracy among competitors. '" 50 The president of MMR
was not a competitor but he in fact joined in a conspiracy. 5' Addi-
tionally, the Court concluded that MMR was a "competitive threat"
and therefore properly convicted as an aider and abettor. 52

III. SIHRmAN ACT: SECTION 2

Section two of the Sherman Act declares that monopolizing,
attempts to monopolize, and conspiracies to monopolize are illegal.5 3

44. Id. at 496.
45. Id. at 496-97.
46. Id. at 498.
47. See id. at 497-98 (discussing United States v. Sargent Elec. Co., 785 F.2d 1123 (3rd

Cir. 1986), cert. denied, 479 U.S. 819 (1986); Transource Int'l, Inc. v. Trinity Indus., 725
F.2d 274 (5th Cir. 1984); United States v. Ashland-Warren, Inc., 537 F. Supp. 433 (M.D.
Tenn. 1982)).

48. See 907 F.2d at 498.
49. Id.
50. Id.
51. See id.
52. Id. The Court also responded to the defendants' appeal point that the burden was on

the government to prove they did not withdraw from the conspiracy. See id. at 499. The Court
noted that the law of the Fifth Circuit is that the "burden of proving withdrawal, an affirmative
defense, is on the defendant." Id. at 499. The defendant must show affirmative acts which
were inconsistent with the object of a conspiracy and which were communicated in a manner
reasonably calculated to reach the co-conspirators. Id. at 500. MMR's decision not to submit
a bid was deemed not inconsistent with the object of the conspiracy. See id.

53. 15 U.S.C. § 2 (1988).
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In Beef Industry,5 4 the cattle dealers claimed that IBP, a major
packer, had illegally acquired monopoly power in the boxed beef
sales market and monopsony power in the fed-cattle procurement
market.5 According to the Court, under the theory that IBP had
monopsony power, "the cattle dealers would have had to show that
IBP reduced its purchases of and its prices for fed cattle in order to
take illegal advantage of this position. 5 6 The evidence, however, by
the cattle dealers was that fed-cattle prices over the past ten years
had remained stable at a depressed level. 57 Additionally, the cattle
dealers' own expert stated that the cattle procurement market was
shared by four major packers .5 Thus, the evidence presented by the
cattle dealers defeated their section two claim. 59

IV. BANK HOLDING CoMPANY ACT

The Bank Holding Company Act Amendments of 1970 (BHCA)60
were passed in response to a concern about a trend toward the
combining of banking and business. 6' The amendments included an
anti-tying provision62 which was designed to insure that a bank's use
of its economic power would not lead to a lessening of competition
or unfair competitive practices. 63

In Dibidale of Louisiana v. American Bank & Trust Co.," a
borrower claimed that a bank illegally tied its approval for a loan
to the borrower's use of a contractor of the bank's choosing in
violation of the BHCA. 65 The borrower, Dibidale, wanted to purchase

54. 907 F.2d 510 (5th Cit. Aug. 1990).
55. Id. at 514. "Monopoly" describes the situation where there is only one seller of a

product, while "monopsony" refers to only one buyer. Id. at 514 n.l.
56. Id. at 515.
57. Id.
58. Id. at 516.
59. Id.
60. Pub. L. No. 91-607, 84 Stat. 1760 (codified as amended in scattered sections of 12

U.S.C.).
61. See S. REP. No. 1084, 91st Cong., 2d Sess. 3, reprinted in 1970 U.S.C.C.A.N. 5519,

5557 [hereinafter SENATE REPORT].

62. 12 U.S.C. § 1972 (1988). A tying arrangement is "an agreement by a party to sell
one product but only on the condition that the buyer also purchases a different (or tied)
product, or at least agrees that he will not purchase that product from any other supplier."
Northern Pac. Ry. v. United States, 356 U.S. 1, 5-6 (1958).

63. See SENATE REPORT, supra note 61, at 5535.
64. 916 F.2d 300 (5th Cir. Nov. 1990).
65. See id. at 302.
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a partially completed townhouse and boat house development in
Louisiana. 66 The estimated cost to complete the project was four
million dollars. 67 During the course of negotiations regarding the
loan, the bank discussed with Dibidale the use of a specific contractor
for completion of the project." The bank's agents "encouraged"
Dibidale to use the contractor, stated that the bank would feel
"'comfortable" in making the loan if the contractor was hired, and
stated that the bank was "very desirous" that the contractor get the
job.69 There was no evidence that the bank ever expressly stated that
hiring the contractor was a condition of the loan although the
borrower claimed that this was "apparent and'implicit in negotiations
with the bank." '70

Unknown to the borrower, the contractor was in debt for more
than three million dollars to a bank which had common ownership
with the lender bank. 7' The chief executive officer of the lender bank
and the sister bank was the same individual. 72 The contractor had
assigned all of its accounts receivable to the sister bank and the
lender bank sold a portion of its loan commitment to Dibidale to
the sister bank. 7 The loan agreement had required Dibidale to certify
that it had chosen the contractor "from among 'numerous possible
general contractors' and that Dibidale 'was not coerced or forced'
by the lender to select the contractor. 17

4

The district court held that the BHCA required, as does the
Sherman Act, a showing of coercion in order to establish an illegal
tying arrangement.75 Based on this analysis, the district court con-
cluded that Dibidale's allegations, even if true, failed to prove that
the bank had forced Dibidale to choose the contractor and dismissed
the BHCA claims. 76 The central issue on appeal was whether the
BHCA includes a "coercion element" in its anti-tying provisions.77

66. Id.
67. Id.
68. See id. at 302-03.
69. Id. at 303.
70. Id. at 303.
71. Id.
72. Id.
73. Id.
74. Id.
75. See id. at 303-04.
76. Id.
77. See id. at 304-05.
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The court began its analysis by noting that the specific antitrust-
tying arrangement statute, section three of the Clayton Act,'78 "reg-
ulates only the sale or lease of goods, not services," 79 and thus,
would not apply to bank loans. Additionally, heavy evidentiary
burdens on Sherman and Clayton Act plaintiffs make successful tying
claims difficult to attain.80 Finally, the court noted that "the unique
nature of the banking industry renders it more important to prohibit-
conditional transactions in that context than in less sensitive sectors
of the economy." 8'

Relying upon the legislative history of the BHCA, the court
noted that the economic power of the banking industry stems from
the "aggregate control of banks over credit. 8

1
2 The court concluded

that "Congress perceived conditional transactions involving credit as
inherently anti-competitive, operating to the detriment of banking
and non-banking competitors alike .. ."S3 According to the court,
the anti-tying provisions of the BHCA were intended to regulate
conditional transactions in the extension of credit by banks more
stringently than the Supreme Court did under general antitrust sta-
tutes. s4

The court noted that under the general antitrust statutes an
illegal tying arrangement is proven when a plaintiff establishes: "(1)
that the defendant possesses market power over the tying products
sufficient to force (i.e. coerce) the consumer into purchasing a tied
product or engaging in a reciprocal deal with the seller, and (2) that
the alleged arrangement forecloses a substantial volume of com-
merce."85 In contrast, however, the BHCA excludes from the anti-
tying provisions the market share and anti-competitive requirements
which are the cornerstone of tying claims under the general antitrust
statutes." The court concluded that "a plaintiff claiming an unlawful
tie-in or reciprocal dealing requirement under section 1972 may
recover without demonstrating the tying bank's market power or the

78. 15 U.S.C. § 14 (1988).
79. 916 F.2d at 305.
80. Id.
81. Id.
82. Id. (citing SENATE REPORT, supra note 61, at 5557).
83. 916 F.2d at 305.
84. Id. (citing SENATE REPORT, supra note 61, at 5558).
85. 916 F.2d at 305.
86. See id. at 305-06.
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anti-competitive effect of the alleged arrangement." 8' The conclusion
that coercion is not an element of a tying claim under the BHCA is
consistent with the legislative history of the statute. 8 As the court
noted, "in the banking industry the power to coerce is inherent in
the banking relationship itself, regardless of an individual bank's
market power."8 9 According to the court, the relationship between
the bank and customer provides a "subtle climate for the imposition
of 'voluntary' tying arrangements" and is a "far cry" from the tying
requirements of the general antitrust statutes with their emphasis on
market power and coercion. 90 The court upheld the dismissal of
BHCA claims against individual defendants on the basis that the
anti-tying provisions of the BHCA impose liability on banks, rather
than individuals. 9'

V. CONCLUSION

The antitrust decisions by the Fifth Circuit applied settled anti-
trust principles and decided issues of initial impression in the circuit.
The opinions continued the recognized tradition of well-reasoned
antitrust analysis by the court. Under this tradition, elaborately
constructed theoretical claims were critically analyzed while consid-
erable deference was given to jury findings.

87. Id.
88. See id. at 306. See also LENDER LtAn.rry LAW AND LMGATION, § 14.04(4)(d) & n.69

(1990) (indicating the differences between traditional antitrust concepts and the anti-tying
provisions of the BHCA amendments).

89. 916 F.2d at 306.
90. Id. at 306-07.
91. See id. at 308. The Fifth Circuit had not previously considered this issue. It followed

the same conclusion reached by other Courts who had decided the issue. See id. (citing Tose
v. First Pennsylvania Bank, N.A., 648 F.2d 879, 898 n.23 (3rd Cir. 1981), cert. denied, 454
U.S. 893 (1981); Rae v. Union Bank, 725 F.2d 478, 480 (9th Cir. 1984); Blue Line Coal Co.
v. Equibank, 683 F. Supp. 493, 495 (E.D. Pa. 1988); Nesglo, Inc. v. Chase Manhattan Bank,
N.A., 506 F. Supp. 254, 265 (D.P.R. 1980)).
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