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During the survey period, June 1, 1990 through May 31, 1991,
the United States Fifth Circuit Court of Appeals handed down a
number of banking law decisions. This article will focus upon four
areas in which the appellate court ruled: the federal holder in due
course doctrine,' the assignment of rents clause in a Texas deed of
trust, 2 the applicability of D'Oench, Duhme/Section 1823(e) on a
homestead claim 3 and the notice required for a proper foreclosure
sale of personal property.4

I. FEDERAL HOLDER IN DUE DOCTRINE DOES NOT APPLY TO NON-
NEGOTIABLE INSTRUMENTS

A. Sunbelt Savings F.S.B. Dallas v. Montross'

Montross defaulted on a variable interest rate promissory note. 6

The lender failed and the FSLIC (subsequently FDIC) assumed
control of the old institution and continued the lawsuit on the note
in the name of the new institution. 7 The borrower raised several
personal defenses." The new institution moved for summary judgment
and argued that the federal holder in due course doctrine barred all
of the borrower's defenses. 9 The borrower countered that the federal
holder in due course doctrine did not apply to the non-negotiable
instrument at issue, and therefore summary judgment was improper.

1. Sunbelt Sav., F.S.B. Dallas v. Montross, 923 F.2d 353 (5th Cir. Jan. 1991), aff'd
and modified on rehearing en banc, Resolution Trust Corp. v. Montross, 944 F.2d 227 (5th
Cir. Oct. 1991).

2. FDIC v. International Property Management, 929 F.2d 1033 (5th Cir. Apr. 1991).
3. Patterson v. FDIC, 918 F.2d 540 (5th Cir. Dec. 1990).
4. FDIC v. Lanier, 926 F.2d 462 (5th Cir. Apr. 1991).
5. 923 F.2d 353 (5th Cir. Jan. 1991).
6. Id. at 354. Since the survey article was originally prepared the Court reconsidered en

banc the panel decision and clarified one part of the opinion. Both parties presented the case
before the Appeals Court as involving a non-negotiable note. In the rehearing en banc the
Court did not reach the question of whether a variable interest rate made the note non-
negotiable. See, 944 F.2d 227. However, the Court affirmed the basic holding of the panel
precluding the insurer from federal holder in due course status. Id.

7. 923 F.2d at 354.
8. Id.
9. Id.
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The district court granted summary judgment in favor of the new
institution.

However, the Fifth Circuit reversed. In perhaps the most im-
portant case of the survey period, the appellate panel held that the
federal holder in due course doctrine does not extend to non-
negotiable instruments.' 0

B. Prior Case Law

Under Texas law, holder in due course status is created when a
holder takes an instrument for value, in good faith, and without
notice that the instrument is overdue, has been dishonored or is
subject to any defense against the instrument or that a claim exists
to the instrument by any party." Texas commercial law, like the law
of most states, grants great protection to a holder in due course. 2

Generally speaking a holder in due course takes an instrument free
from all legal and equitable claims by any person to the instrument. 3

However, under state law holder in due course status applies only
to the holder of negotiable instruments.' 4 A holder of a non-negotia-
ble instrument would not hold in due course and would take the
instrument subject to all valid claims to the instrument on the part
of any person and further, to a number of defenses. '"

The federal holder in due course doctrine is court created. The
doctrine prevents makers of promissory notes from asserting personal
defenses against the FDIC and successors.' 6 This protection has been
provided by federal courts as a matter of federal common law so
that the FDIC may achieve the Congressional mandate of the "sound,
effective and uninterrupted operation of the [nation's] banking system
with the resulting safety and liquidity of bank deposits.' ' 7 In addi-

10. Id. at 356.
11. See TEx. Bus. & COM. CODE ANN. § 3.302(a) (Vernon 1968); Williams v. Stansbury,

649 S.W.2d 293 (Tex. 1983).
12. 649 S.W.2d 293 (Tex. 1983).
13. See Tax. Bus. & CoM. CODE ANN. § 3.305(a), (b) (Vernon 1968); 649 S.W.2d 293

(Tex. 1983).
14. See Tax. Bus. & COM. CODE ANN. §§ 3.302(a) and 3.102(a)(5) (Vernon 1968); Carter

v. South Tex. Lumber Co., 422 S.W.2d 951 (Tex. Civ. App.-Eastland 1967, no writ).
15. Williams v. Stansbury, 649 S.W.2d 293 (Tex. 1983).
16. FSLIC v. Murray, 853 F.2d 1251 (5th Cir. 1988).
17. 923 F.2d at 355 (citing S. REP. No. 1269, 81st Cong., 2d Sess. (1950), reprinted in

1950 U.S.C.C.A.N. 3765, 3765-66).
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tion, the federal holder in due course doctrine prevents makers from
using personal defenses to gain priority over the failed institution's
creditors' and depositors' rights to the note proceeds.' 8

Prior to Montross, while limited, the Fifth Circuit on several
occasions had recognized the federal holder in due course doctrine.
For example, in FSLIC v. Murray, 9 the court expressly acknowledged
that the depository insurer of a failed institution holds at least the
rights of a holder in due course when the depository insurer acquires
a negotiable instrument in a purchase and assumption transaction
from a failed lending institute. 20

The federal holder in due course doctrine is broader and less
restrictive. For example, in Campbell Leasing, Inc. v. Federal Deposit
Insurance Corp. ,21 the appeals court broadened the federal holder in
due course doctrine to cover even the case where the FDIC might
not meet some technical state law requirements for holder in due
course status. 22 In that case, the Fifth Circuit cloaked the FDIC with
federal holder in due process protections when the instrument was
purchased in a bulk sale, although Texas state law expressly excepts
a bulk sale transferee from holder in due course status.23

C. Montross: The Court Sets a Limit or "No Gold for Lead"

Montross required the appellate panel to consider how far the
federal in due course doctrine may reach. The case presented a
question of first impression to the Fifth Circuit: Whether the federal
holder in due course status extended to the depository insurer which
acquires a non-negotiable instrument from a failed institution.24

Initially, the Fifth Circuit first determined that the application
of the doctrine to non-negotiable instruments would be fundamentally
different from the earlier precedent which had recognized the federal
holder in due course doctrine. 25 The nature of a non-negotiable
instrument caused the court to set a limit and refuse to extend

18. 923 F.2d at 355.
19. 853 F.2d 1251 (5th Cir. 1988).
20. Id. at 1256.
21. 901 F.2d 1244 (5th Cir. 1990).
22. Id. at 1249.
23. Id.
24. 923 F.2d at 355.
25. Id. at 356.
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protections of holder in due course status to non-negotiable instru-
ments. 26 The panel explained that an extension of the doctrine to
cover non-negotiable notes would be unwise because of the policy
considerations involving non-negotiable instruments. 27 Specifically,
according to the panel, the maker of a non-negotiable instrument
signs only a contract to repay a debt. 2 The signer has no expectation
that the holder in due course doctrine will strip away defenses. 29

Thus, the court concluded that an application of the doctrine would
reach beyond the earlier cases, contravene the expectations of the
parties, and actually enhance the value of the non-negotiable instru-
ment.

30

While the appellate panel agreed that the FDIC should not be
disadvantaged by the circumstances surrounding assumption and
control, the panel nevertheless refused to grant the "FDIC the ability
to transmute lead into gold.''31

D. Implications

Read with other recent decisions of the appeals court, 32 Montross
stands as a limit to the expansive power of the depository insurer.
In fact, the case provides a framework for future analysis of the
extent of the powers of the FDIC. In subsequent cases testing the
limits of the protections afforded the depository insurer, courts may
give greater deference to the requirements of state law and the
expectation of the parties to the contract at issue. Where state law
and the parties' initial expectations are clear, future courts may be
less willing to protect the interests of the insurer over the rights of
the borrower.

The limits on holder in the course set by the Fifth Circuit in
Montross apparently will be followed in the Texas state court system.
Recently, in Gibbs v. Bank One, Texas,3 3 the Dallas appeals court
held that the FDIC and successor institutions are not afforded holder

26. Id.
27. Id. at 357.
28. Id. at 356.
29. Id.
30. Id. at 356-57.
31. Id. at 357.
32. See, e.g., Patterson v. FDIC, 918 F.2d 540 (5th Cir. Dec. 1990).
33. No. 05-90-01562-CR, 1991 WL 174352 (Tex. App.-Dallas Sept. 5, 1991).
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under course status on non-negotiable instruments, in accord with
Montross.

II. THm ASSIGNMENT OF RENTS

A. FDIC v. International Property Management14

FWG Partner Ltd. ("FWG") executed a note payable to Com-
merce Savings Association ("Commerce") and granted Commerce a
deed of trust lien on improved real property." The deed of trust also
contained an assignment of rents clause.36 FWG defaulted on the
note. After Commerce failed, the FDIC, as conservator, sued FWG
on the note.37 The FDIC also sought injunctive relief against the
management company to prevent the disbursement of rentals. 38 The

34. 929 F.2d 1033 (5th Cir. Apr. 1991).
35. Id. at 1034.
36. The assignment of rents clause at issue stated:

Grantor hereby assigns to Holder all rental payable under each Lease now or at any
time hereafter existing, such assignment being upon the following terms: (a) until
receipt from Holder of notice of the occurrence of a default, each Lessee may pay
Rental directly to Grantor, but after default Grantor covenants to hold all rental so
paid in trust for the use and benefit of Holder; (b) upon receipt from Holder of
notice that a default exists, each Lessee is hereby authorized and directed to pay
directly to Holder and Rental thereafter accruing; and the receipt of rental by Holder
shall by a release of such Lessee to the extent of all amounts so paid; (c) Rental so
received by Holder shall be applied by Holder, first to the expenses, if any, of
collection and then in accordance with Section 4.8 hereof; (d) without impairing its
rights hereunder, Holder may, at its option, at any time and from time to time,
release to Grantor, Rental so received by Holder, or any part thereof; (e) Holder
shall not be liable for its failure to collect, or its failure to exercise diligence in the
collection of Rental, but shall be accountable only for Rental that it shall actually
receive; and (f) the assignment contained in this Section 5.2 shall terminate upon
the release of this Deed of Trust, but no Lessee shall be required to take notice of
termination until a copy of such release shall have been delivered to such Lessee.
As between Holder and Grantor, and any person claiming through or under Grantor,
other than any Lessee who has not received notice of default pursuant to Section
5.2(b), the assignment contained in this Section 5.2 is intended to be absolute,
unconditional and presently effective and the provisions of Sections 5.2(a) and 5.2(b)
are intended solely for the benefit of each Lessee and shall never inure to the benefit
of the Grantor or any person claiming through or under Grantor, other than a
Lessee who has not received such notice. It shall never be necessary for Holder to
institute legal proceedings of any kind whatsoever to enforce the provisions of this
Section 5.2.

Id. at 1037.
37. Id. at 1034.
38. Id.
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court granted a temporary restraining order and a subsequent prelim-
inary injunction.

FWG claimed a right to the rents collected by the management
company before the date of the restraining order.3 9 The district court
concluded that the FDIC held an absolute assignment that automat-
ically transferred the right to the rents to the mortgagee upon
default.40 Therefore, the court granted the FDIC motion for summary
judgment.

On appeal, the primary question was whether the deed of trust
granted an absolute or conditional assignment of the rents in favor
of the mortgagee.4 ' Certainly, the case is somewhat fact specific.
However, the analysis of an absolute versus conditional assignment
under Texas law is helpful for future litigation purposes.

B. Antecedents

Texas adheres to the lien theory of mortgages: 42 The mortgagee
is not the owner of the property and therefore is not entitled to
possession of the property, nor to rentals or profits generated by the
property.4 3 Mortgagees usually assign themselves the mortgagor's
interest in rentals as additional security for the debt." The assignment
may be affected through an assignment of rentals provision in the
deed of trust or through a separate assignment filed of record.45

However, Texas law has followed the common law rule that an
assignment of rentals is not effective "until the mortgagee obtains
possession of the property, or impounds the rents, or secures the
appointment of a receiver, or takes some similar action.""6

Taylor v. Brennan47 is the leading Texas case construing the
assignment of rents provision. In that case, the Texas Supreme Court

39. Id.
40. Id.
41. Id. at 1037.
42. See generally Gerrit M. Pronske and Patrick J. Neligan, Jr., Bankruptcy, Survey of

Fifth Circuit, 19 Tax. TECH L. REv. 355, 376, (1988); Humble Oil & Ref. Co. v. Atwood,
244 S.W.2d 637 (Tex. 1951), cert. denied, 345 U.S. 970 (1953).

43. See Pronske & Neligan, supra note 42.
44. See Pronske & Neligan, supra note 42.
45. See Pronske & Neligan, supra note 42.
46. Taylor v. Brennan, 621 S.W.2d 592, 594 (Tex. 1981).
47. 621 S.W.2d 592 (Tex. 1981):
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noted that Texas adheres to the lien theory.4 Nevertheless, parties
to the deed of trust contract may agree to an assignment of rents
which operates to transfer the right to rentals automatically upon
the happening of a specified condition, such as default.4 9 This kind
of assignment of rents is described generally as an "absolute assign-
ment" which does not create a security interest, but rather passes
absolute title to the rents.10 Specifically, under an absolute assign-
ment, the borrower transfers title to the rents immediately to the
lender, but retains a right or license to receive the rent unless and
until the borrower defaults."

Whether an assignment of rents provision creates an absolute
assignment or a conditional assignment depends upon the intent of
the parties . 2 To determine the parties' intent a court must examine
both the assignment and the security agreements executed contem-
poraneously therewith."

For public policy reasons, courts are reluctant to construe an
assignment of rents clause as absolute, because a borrower typically
expects to have some time to negotiate informally after experiencing
financial difficulties. 54 Additionally, the absolute assignment and
concomitant immediate transfer of title to the rents might create a
difficult situation if the mortgagee seeks rent that the mortgagor has
collected and commingled with other property." And, an absolute
assignment, under certain conditions, may expose the lender to a
usury claim, for, under Texas law, an absolute assignment is a pro
tanto payment of the mortgagee's obligation.3 6

Therefore, Texas courts have required especially clear evidence
that the parties intend to create an absolute assignment. In fact,
little, if any, published precedent exists finding a disputed assignment

48. Humble Oil & Ref. Co. v. Atwood, 244 S.W.2d 637 (Tex. 1951), cert. denied, 345
U.S. 970 (1953).

49. 621 S.W.2d at 594 (rex. 1981).
50. Id.
51. Id. (citing Simon v. State Mut. Life Assurance Co., 126 S.W.2d 682 (Tex. Civ.

App.-Dallas 1939, writ ref'd)).
52. Id.
53. Id.
54. Id.
55. See Citizens Bank and Trust Co. v. Wy-Tex Co., Inc., 611 S.W.2d 168 (Tex. Civ.

App.-Amarillo 1981, writ ref'd n.r.e.).
56. See Taylor v. Brennan, 621 S.W.2d at 594; In re Fry Road Assocs., Ltd., 64 B.R.

808 (Bankr. W.D. Tex. 1986).

[Vol. 23:99
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to be absolute. 57 If the assignment provision in the deed of trust or
a separate assignment of rents agreement contains words such as
"security" or "pledge" or if the agreement requires some further
action by the mortgagee after default to secure the rents, courts will
not construe the provision as an absolute assignment.58

C. The Case at Issue

The Fifth Circuit in FDIC v. International Property Management
construed a somewhat unique assignment of rents clause. 9 Specifi-
cally, the assignment contained no express security interest language! 0

The provision did contain express language providing that the as-
signment was absolute. 6'

Nevertheless, in the face of the express language of the assign-
ment, the property owner argued that the substance of the agreement,
when construed with other language in the deed of trust, clearly
created a security interest.6 Specifically, the owner argued an absolute
assignment of rents cannot be created unless such assignment is
entirely unrelated to the security documents, such as the deed of
trust .63

The Fifth Circuit expressly rejected this argument. In conducting
the analysis of the assignment at issue, the court noted that the
assignment language did not contain the words "security" or "pledge"
and, instead stated that the assignment was intended to be absolute,
unconditional and presently effective." Further, the assignment was
not contingent upon notice and also provided that rents paid to the
mortgagor prior to notice to lessees was deemed held in trust for the
benefit of the mortgagee. 6 Finally, the Fifth Circuit noted that the
agreement itself removed the necessity of legal proceedings to enforce
the assignment. 66 These factors led the court to conclude that the
parties intended an absolute assignment of rents. 67

57. Cf. In re Fry Road Assocs. Ltd., 64 B.R. 808 (Bankr. W.D. Tex. 1986) (Parties did
not dispute that the assignment was absolute.).

58. See In re OLM Assocs. v. Bright Banc Say. Ass'n., 98 B.R. 271 (Bankr. N.D. Tex.
1989).

59. 929 F.2d 1033, 1037 (5th Cir. Apr. 1991); see supra note 36.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id. at 1038. Contra, In re OLM, 98 B.R. 271 (Bankr. N.D. Tex. 1989).
65. Id.
66. Id.
67. Id.

19921
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D. Conclusions and Issues Created by the Absolute Assignment

Accordingly, after FDIC v. International Property Management,
courts may conclude that a properly worded assignment of rents
clause is an absolute assignment, conveying immediately title to the
rents. This conclusion may be reached even when the assignment is
part of the deed of trust.

The absence of security language in an assignment coupled with
the presence of absolute, unconditional, and presently effective as-
signment language, without the requirement of other action by the
mortgagee, should probably lead subsequent courts to conclude that
such provisions are absolute assignments."

However, the conclusion that an assignment of rents provision
is absolute in nature is not a panacea for the lender and could open
up Pandora's box. For example, if a borrower actually transfers title
to rents to a lender at the time that loan documents are executed,
clear Texas authority exists that the lender has received a pro tanto
payment on the indebtedness.6 9 The absolute assignment in this
context can create usury issues which are beyond the scope of this
survey article. 70

III. THE APPLICABIITY OF D'OENcH, DUmW'/SEcnON 1823(e) TO

A HOMESTEAD CLAIM NOT BASED ON AN AGREEMENT

A. Patterson v. Federal Deposit Insurance Corporation 7'

Western Bank loaned Patterson funds secured by a deed of trust
on Texas real estate. 72 The bank failed in 1987 and the FDIC, as
receiver, sought to collect on the promissory note after a default.
Patterson claimed that the property was homestead and sued the
FDIC for a declaratory judgment invalidating the deed of trust lien

67. Id.
68. Id.
69. Taylor v. Brennan, 621 S.W.2d 592, 594 (Tex. 1981); In re Fry Road Assocs. Ltd.,

64 B.R. 808 (Bankr. W.D. Tex. 1986).
70. See TEX. CONST. art. XVI, § 11; TEX. REv. CIr. STAT. ANN. art. 5069-1.01 (Vernon

1987).
71. 918 F.2d 540 (5th Cir. Dec. 1990).
72. Id. at 541.

[Vol. 23:99
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under Texas law. 73 The district court granted the FDIC a directed
verdict on the claim of homestead exemption.

On appeal, the Fifth Circuit reversed and held that 12 U.S.C.
section 1823(e)74 does not preclude a borrower from attempting to

73. See Tax. PROP. CODE ANN. §§ 41.001-41.002 (Vernon 1987) and TEx. CONST. art.
XVI, § 50. This protection is expressed in the Texas Constitution. The pertinent section
provides:

No mortgage, trust deed, or other lien on the homestead shall ever be valid, except
for the purchase money thereof, or improvements made thereon, as hereinbefore
provided, whether such mortgage or trust deed, or other lien, shall have been created
by the owner alone, or together with his or her spouse, in case the owner is married.
All pretended sales of the homestead involving any condition of defeasance shall be
void.

TEX. CONST. art XVI, § 50. The Property Code provides in pertinent part:
§ 41.001 Interest in Land Exempt from Seizure

(a) A homestead and one or more lots used for a place of burial of the dead are
exempt from seizure for the claims of creditors except for encumbrances properly
fixed on homestead property.

(b) Encumbrances may be properly fixed on homestead property for:
(I) purchase money;
(2) taxes on the property; or
(3) work and material used in constructing improvements on the property if

contracted for in writing before the material is furnished or the labor is performed
and in a manner required for the conveyance of a homestead, with joinder of both
spouses if the homestead claimant is married.

(c) The homestead claimant's proceeds of a sale of a homestead are not subject
to seizure for a creditor's claim for six months after the date of sale.
§ 41.002 Definition of Homestead

(a) If used for the purposes of an urban home or as a place to exercise a calling
or business in the same urban area, the homestead of a family or a single, adult
person, not otherwise entitled to a homestead, shall consist of not more than one
acre of land which may be in one or more lots, together with any improvements
thereon.

(b) If used for the purposes of a rural home, the homestead shall consist of:
(1) for a family, not more than 200 acres, which may be in one or more parcels,

with the improvements thereon; or
(2) for a single, adult person, not otherwise entitled to a homestead, not more

than 100 acres which may be in one or more parcels, with the improvements thereon.
(c) A homestead is considered to be rural if, at the time the designation is made,

the property is not served by municipal utilities and fire and police protection.
(d) The definition of a homestead as provided in this section applies to all

homesteads in this state whenever created.
TEx PROP. CODE ANN. §§ 41.001, 41.002 (Vernon 1987).

74. Section 1823(e) was originally codified in 1950 and, as amended, reads as follows:
No agreement which tends to diminish or defeat the right, title or interest of the
Corporation and any asset acquired by it under this section, either a security for a
loan or by purchase, shall be valid against the Corporation unless such agreement
(I) shall be in writing, (2) shall have been executed by the bank and the person or
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prove a Texas homestead right when such right does not depend
upon any agreement between the parties. 75

B. Background

Generally speaking, a borrower from a failed institution may
not assert against the FDIC a defense which depends upon a secret
agreement between the borrower and the failed institution. 76 This rule
is known as the D'Oench, Duhme77 doctrine and has been, for the
most part, codified under 12 U.S.C. section 1823(e). 78 Under D'Oench,
Duhme and section 1823(e), 79 no agreement with a failed institution
is binding upon the FDIC unless, generally, the agreement is in
writing, executed by the failed institution prior to failure, approved
by the board of directors or loan committee, and made an official
record of the failed institution prior to failure. These federal defenses
in favor of the depository insurer have been construed expansively.80

For example, the Supreme Court has read broadly the term
"agreement" to encompass nearly every form of scheme or artifice,
and not only contracts enforceable under state law.8 The Fifth Circuit
has followed the lead of the Supreme Court and sister appellate
courts to protect the interests of the insurer.8 2

In FSLIC v. Lafayette Investment Properties, Inc.," an endorser
contended that he had been induced fraudulently to sign a note by
an oral representation that the endorsement would be released when
the documentation evidencing the security for the loan was "corn-

persons claiming an adverse interest thereunder, including the obligor, contempora-
neously with the acquisition of the asset by the bank, (3) shall have been approved
by the board of directors of the bank or its loan committee, which approval shall
be reflected in the minutes of said board or committee, and (4) shall have been,
continuously, from the time of its execution, an official record of the bank.

12 U.S.C. § 1823(e) (1988).
75. 918 F.2d 540, 543 (5th Cir. Dec. 1991).
76. See D'Oench, Duhme & Co. v. FDIC, 315 U.S. 447 (1942).
77. Id.
78. 12 U.S.C. § 1823(e) (1988).
79. Id. (modified by the Financial Institutions Reform, Recovery, and Enforcement Act

of 1989) 1989 U.S.C.C.A.N. (103 Stat. 183) 256.
80. See Langley v. FDIC, 484 U.S. 86 (1987); H. DeWayne Hale & Kyle B. Beaty,

Banking Law, Survey of Fifth Circuit, 21 TExAs TECH L. REv. 93, 99 (1990).
81. 484 U.S. at 96.
82. See, e.g., FSLIC v. Murray, 853 F.2d 1251 (5th Cir. 1988).
83. 855 F.2d 196 (5th Cir. 1988).

[Vol. 23:99



BANKING LA W

pleted. '" The Fifth Circuit applied a broad construction of D'Oench,
Duhme and squarely held that the defense of fraud in the inducement
was barred by the D'Oench, Duhme doctrine. 85 Subsequently, in
FSLIC v. Murray," the Appeals Court precluded the makers of a
series of notes from raising certain fraud defenses.

Nevertheless, D'Oench, Duhme and Section 1823(e) have always
had limits. For example, in FDIC v. McClanahan,8 7 the unanimous
panel pointed out in dictum that D'Oench, Duhme has not been read
to mean that no defenses can be raised to collection attempts by the
FDIC.8 That appellate panel recognized that such "real" defenses
as forgery and breach of obligation under the note might survive
D'Oench, Duhme.8 9

The distinction for such real defenses finds support in language
from cases of other circuits. In FDIC v. Turner,9° the court carefully
distinguished personal defenses, such as failure of consideration, from
real defenses. 91 According to the Sixth Circuit, personal defenses are
allowed only against the original wrongdoer. 92 Personal defenses
contrasted by the court against real defenses which would include
infancy, incapacity, duress, some material alterations, and real fraud. 93

According to the Sixth Circuit, real defenses survive a challenge
under Section 1823(e), 94 and presumably under D'Oench, Duhme
because the reasoning would be the same. 95

C. The Interplay of the Homestead Argument

Under Texas homestead law, the home or residence of the family
is exempt from execution or other forced sale except by taxing
authorities, purchase money lien holders, and valid home improve-

84. Id. at 197.
85. Id. at 198.
86. 853 F.2d 1251 (5th Cir. 1988).
87. 795 F.2d 512 (5th Cir. 1986).
88. Id. at 515.
89. Id.
90. 869 F.2d 270 (6th Cir. 1989).
91. Id. at 273.
92. Id.
93. Id.
94. Id.
95. See, Hale & Beaty, supra note 80.
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ment lien holders." Homestead rights have been given a liberal
construction to effectuate their purpose.Y Though sometimes reluc-
tantly, courts have construed the exemption in broad favor of the
borrower even when such construction assists a dishonest borrower."

Overt acts of homestead usage and a corresponding intent es-
tablish a homestead." And, once established, the homestead character
is presumed to continue until sufficient affirmative proof exists of
abandonment.10 Abandonment of homestead requires a total aban-
donment without an intent to return.' 0'

The interplay between D'Oench, Duhme/section 1823(e) and the
Texas homestead protection was first presented to the Fifth Circuit
in Templin v. Weisgram. °2 In that case, the Fifth Circuit held that
a borrower could not raise a Texas homestead claim based upon an
unwritten side agreement with a lender that the property was home-
stead and therefore exempt from foreclosure. 0 3 Certainly the facts
in Templin appear to be the scheme D'Oench, Duhme and section
1823(e) were meant to govern. °4

However, the court was careful to distinguish the side agreement
homestead situation from cases which might present a "pure" home-
stead issue based only on Texas law.10 For example, the court
carefully acknowledged In re Howard,M a Texas bankruptcy court
decision which earlier had held that a debtor's mere assertion that
property was homestead was not barred by section 1823(e).0 7

This distinction was subsequently analyzed approvingly by
commentary' 8 as consistent with Texas law,' 9 earlier Texas deci-

96. TEX. PROP. CODE ANN. § 41.001 (Vernon 1985).
97. In re Niland, 825 F.2d 801 (5th Cir. 1987); Simank v. Alford, 441 S.W.2d 234 (Tex.

Civ. App.-Austin 1969, writ ref'd n.r.e.).
98. See, e.g., 825 F.2d at 807.
99. Id.

100. Grill v. Quinn, 613 S.W.2d 324 (Tex. App.-Eastland 1981, no writ).
101. 825 F.2d at 807.
102. 867 F.2d 240 (5th Cir. 1989), cert. denied, 110 U.S. 63 (1989).
103. Id. at 242.
104. "At first glance, the facts as affirmatively pleaded by Templin veritably cry out for

the application of § 1823(e)." Id. at 241; see also FDIC v. McClanahan, 795 F.2d 512, 515
(5th Cir. 1986).

105. 867 F.2d at 242.
106. 65 B.R. 498 (Bankr. W.D. Tex. 1986).
107. 867 F.2d at 242.
108. See Hale & Beaty, supra note 80.
109. Hale & Beaty, supra note 80, at 106; In re Howard, 65 B.R. 498 (Bankr. W.D. Tex.

1986).
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sions," 0 and decisions from other appellate courts on analogous
defenses."

D. The Instant Case: The "Pure" Homestead

In Patterson, the borrower did not base her homestead claim
on an agreement, but rather solely upon the Texas Constitution and
statutory provisions, the seemingly "pure" situation." 2 Because the
borrower did not enter into a written side agreement with the bank,
the appellate court distinguished Templin"' as not controlling.14

Further, the court flatly rejected the argument that the reach of
section 1823(e) is so broad as to override the Texas homestead
protection. "

5

The holding of the Patterson Court is clear: Section 1823(e) will
not preclude a Texas borrower from asserting a Texas homestead
claim based upon the Texas Constitution and Property Code." 6 Thus,
the Howard' 7 approach appears to be the law in the Fifth Circuit.

E. Analysis

Arguably, the Patterson decision is correct. Under earlier clear
precedent of the appeals court, when a party pledges without any
side agreement property which is his homestead, the transaction is
absolutely void, ab initio.118 Thus, the defense fits within the category
of "real" defenses which historically have been beyond the reach of
the defense preclusion devices of the FDIC.1 9

And, the Patterson approach of acknowledging the Texas home-
stead exemption when the claim is based solely upon law rather than

110. Hale & Beaty, supra note 80, at 107.
111. Id.; FDIC v. McClanahan, 795 F.2d 512 (5th Cir. 1986); Gunter v. Hutcheson, 674

F.2d 862 (1lth Cir. 1982), cert. denied, 459 U.S. 826 (1982).
112. 918 F.2d 540, 545 (5th Cir. Dec. 1990).
113. Hale & Beaty, supra note 80, at 107; FDIC v. Hatmaker, 756 F.2d 34 (6th Cir. 1985).
114. 756 F.2d at 37.
115. Id.
116. Id.
117. 65 B.R. 498 (Bankr. W.D. Tex. 1986).
118. See In re Niland, 825 F.2d 801, 808 (5th Cir. 1987).
119. 795 F.2d 512, 515 (5th Cir. 1986).
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side agreements comports with other decisions of the circuit granting
strong homestead protections. 12°

IV. FDIC's MnqMAA. NOTICE OF SALE NOT COMMERCIALLY
UNREASONABLE

A. Federal Deposit Insurance Corp. v. Lanier 2
1

In an interesting case on personal property foreclosures, the
court of appeals appears to have relaxed the rigid requirements of
Texas law on notice of sale of collateral.

In Federal Deposit Insurance Corp. v. Lanier,'2 the FDIC in its
corporate capacity for the failed lender obtained a deficiency judg-
ment after the sale of a personal property securing the loan. 123 The
foreclosure notice stated that the property would be sold either at a
public or private sale ten days after the date of the letter. 12  The
notice further stated that although the bank intended to give reason-
able notice of such sale, circumstances attendant to the property were
such that the value of the property threatened to decline speedily
and therefore a sale must take place immediately.'2 Nevertheless, the
lender conducted a private rather than public sale, some four months,
rather than ten days, after the letter was sent.' s

B. Prior Texas Case Law

Texas law requires disposition of personal property collateral to
be commercially reasonable and to be made only after proper noti-
fication to the debtor.127

120. See, e.g., 825 F.2d 801 (5th Cir. 1987).
121. 926 F.2d 462 (5th Cir. Dec. 1991).
122. Id.
123. Id.
124. The notice sent by the bank provided,

[The Bank] will sell the [property] at either a public or private sale ten (10) days
after the date of this communication. The Bank fully intends to give reasonable
notice of such sale, but circumstances attendant to the property are such that the
value of the property threatens to decline speedily, therefore the sale may take place
immediately. Proceeds from such sale shall be applied as provided by § 9.504,
Vernon's Annotated Statutes. There may be a deficiency due and owing the Bank
on the debt after the application of the proceeds.

Id. at 464-65.
125. Id. at 464.
126. Id.
127. See TEx. Bus. & CoM. CODE ANN. § 9.504 (Vernon 1991); Tannenbaum v. Economics

Laboratory, 628 S.W.2d 769 (Tex. 1982).
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In Tannenbaum v. Economics Laboratory, Inc.,12 the state
supreme court held that the secured party must satisfy the notice
requirement of the Uniform Commercial Code to pursue a defi-
ciency. 29 The court further held that if the secured creditor failed to
provide proper notice of the foreclosure sale, the creditor elected to
take the collateral in full satisfaction of the debt.1' °

The Texas Business and Commerce Code requires reasonable
notification of the time and place of any public sale. 3 ' For private
foreclosure sales, the law requires notice of the date after which the
private sale might be made. 3" These notice requirements establish a
part of the "commercial reasonableness" requirement. 3  Further,
proper notice is required to promote higher realization on collateral
for the benefit of all parties. I '

C. Poor Notice is Better Than No Notice: The Lanier Decision

The Fifth Circuit in Federal Deposit Insurance Corporation v.
Lanier approved a questionable notice of intent to sell personal
property and concluded that the lender had disposed of the collateral
in accordance with Texas law.'" Rather than imposing strict require-
ments with the notice requirements of the UCC, the Fifth Circuit
appears to have relaxed the notice of sale requirements of the Texas
Uniform Commercial Code.1'6

The court explained that the clear intent of the Uniform Com-
mercial Code and the commentary is to avoid sales that occur too
soon after notice is sent, giving the debtor insufficient time to
participate in the sale, rather than a requirement that the sale must
occur immediately following the ten day period. 37 While, the Fifth
Circuit noted that a sale was conducted much later than the time

128. 628 S.W.2d 769 (Tex. 1982).
129. Id. at 771.
130. Id. at 772.
131. TEX. Bus. & Comm. CODE ANN. § 9.504(c) (Vernon 1991).
132. Id.
133. 628 S.W.2d at 771.
134. See, W. MixE BAaaorr, TEXAS FoRECLOSURE LAW & PRACTICE (1984 & Supp. 1990).
135. FDIC v. Lanier, 926 F.2d 462, 465 (5th Cir. Apr. 1991).
136. TEX. Bus. & Coma. CODE ANN. § 9.504 (Vernon 1991).
137. 926 F.2d at 465w66.
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indicated might become stale, 138 the panel refused to hold that the
notice was untimely or that the creditor was required to re-notify
the debtor of the planned disposition of the collateral. 3 9

D. Analysis

The Lanier decision is at best problematical. Historically, Texas
courts have required strict observance of the notice provisions of the
UCC to pursue a deficiency claim.14

' In Lanier, the lender gave a
mixed notice and did not even adhere to that. 4' The borrower
arguably was deprived of the higher realization on the collateral
which may have benefitted all parties. 142

IV. CONCLUSION

The survey period was a period of mixed signals from the appeals
court in the banking law arena. The court has recognized limits on
the power of the depository insurer as a holder in due course. In
addition, the court has recognized Texas claims against the defense
preclusive devices of the insurer. On the other hand, the court appears
to have relaxed in a limited fashion, the notice of foreclosure rules
under the Texas Uniform Commercial Code. Finally, clear analysis
has been given by the court in the assignment of rents area.

138. Adams v. Waldrop, 740 S.W.2d 32, 33 (Tex. App.-E1 Paso 1987, no writ).
139. 926 F.2d at 466.
140. Commercial Credit Equip. Corp. v. West, 677 S.W.2d 669 (Tex. App.-Amarillo,

1984, writ ref. n.r.e.).
141. 926 F.2d at 465.
142. See BAOaETr, supra note 134, at § 223; Chapa v. Herbster, 653 S.W.2d 594 (Tex.

App.-Tyler, 1983, no writ).
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