
"BUT I KNOW IT WHEN I SEE IT"': A PRACTICAL
FRAMEWORK FOR ANALYSIS AND ARGUMENT OF
INFORMAL FIDUCIARY RELATIONSHIPS

For over a half-century, Texas courts, in certain situations, have
found one party to a transaction to stand as an "informal fiduciary"
in relation to the other.2 Once this relationship is found to exist, the
door opens to a panoply of additional remedies and alternative causes
of action not available without the existence of the relationship.3

1. Jacobellis'v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring).
2. See Kinzbach Tool Co. v. Corbett-Wallace Corp., 160 S.W.2d 509, 513 (Tex. 1942).
3. A non-exclusive list of the advantages that accrue to one proving a fiduciary relation-

ship includes:
Shifting of Burden to Show Fairness: The imposition of a fiduciary relationship casts upon

the fiduciary the burden of showing the fairness of the transaction in dispute. Texas Bank &
Trust Co. v. Moore, 595 S.W.2d 502, 509 (Tex. 1980); Consolidated Bearing & Supply Co.
v. First Nat'l Bank of, 720 S.W.2d 647, 648 (Tex. App.-Amarillo, no writ) (citing Fitz-
Gerald v. Hull, 237 S.W.2d 256, 261 (1951)); Tuttlebee v. Tuttlebee, 702 S.W.2d 253, 257
(Tex. App.-Corpus Christi 1985, no writ); Miller v. Miller, 700 S.W.2d 941, 945 (Tex. App.-
Dallas 1985, writ ref'd n.r.e.).

Duty to Read Contract Before Signing: When a fiduciary relationship is imposed, the duty
that the party signing a contract read it first and know what it contains becomes the fiduciary's
duty to fully disclose the facts. Thigpen v. Locke, 363 S.W.2d 247, 251-52 (Tex. 1962).

Relaxed Duty to Discover Fraud: The presence of a fiduciary relationship may cause the
duty of the defrauded party to discover fraud to be relaxed. See Andress v. Condos, 672
S.W.2d 627, 630 (Tex. App.-Fort Worth 1984, writ ref'd n.r.e.) ("When there is a fiduciary
relationship between the parties, . . . diligence on the part of the defrauded party does not
require as prompt or as searching an inquiry into the conduct of the other party as when the
parties were strangers or were dealing at arm's length." (citing Eastman v. Biggers, 434 S.W.2d
439, 442 (Tex. Civ. App.-Dallas 1968, no writ))). Note, however, that the existence of the
fiduciary relationship will not completely relieve the trusting party of the duty to discover
fraud, but is only "one of the circumstances to be considered in determining whether fraud
might have been discovered by the exercise of reasonable diligence." Id. at 630 (citing Bush
v. Stone, 500 S.W.2d 885, 891 (Tex. Civ. App.-Corpus Christi 1973, writ ref'd n.r.e.)). Note
also that the "discovery rule" is not imposed merely because a fiduciary relationship has been
established. See id. at 630 (holding that the existence of a fiduciary relationship did not toll
the statute of limitations as a matter of law). But see Willis v. Maverick, 760 S.W.2d 642,
646 (Tex. 1988) (discovery rule will apply to an attorney/client relationship in the context of
legal malpractice).

Removal From Statute of Frauds: The imposition of a fiduciary relationship can remove an
oral or defectively written contract from the Statute of Frauds. See Dodson v. Kung, 717
S.W.2d 385, 389 (Tex. App.-Houston (14th Dist.) 1986, writ ref'd n.r.e.).

Vicarious Breach of Fiduciary Duty: "When a third party knowingly participates in the
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However, the law surrounding how an informal fiduciary relation-
ship, also called a "confidential relationship," ' 4 arises is scattered
across Texas supreme and appellate court opinions in a number of
different areas of law.' Thus, the process of researching and assim-
ilating the law surrounding confidential relationships is an onerous
task for the practitioner faced with arguing the possible fiduciary
status of an opposing party. Worse, the failure to have a feel for
this law may cause the same practitioner to miss a valuable alternative
or additional cause of action.

The Texas Supreme Court has admitted that no definition can
be derived that is flexible enough to cover all fiduciary situations.6

After all, fiduciary relationships are creatures of equity, and in
informal situations, the issue is invariably fact-bound, and thus "not
subject to hard and fast lines." ' 7 However, upon reading a few
"confidential relationship" cases, one is reminded of Justice Stewart's
predicament in Jacobellis v. Ohio,8 where, upon giving up on deriving
a workable definition for "pornography," he stated, "I know it
when I see it .... ,9 Even if an exact definition of "fiduciary" does
not exist, some sort of methodological approach to fiduciary prob-
lems can still be achieved.

The intent of this comment, therefore, is not to create a defi-
nition for "fiduciary" or a general rule for confidential relationships.
Rather, this comment will set forth an analytical framework, derived
from Texas case law, that can be used by the practitioner as a tool
for analyzing a set of circumsfances and framing arguments as to

breach of a fiduciary duty, such third party becomes a joint tortfeasor and is liable as such
[jointly and severally]." Horton v. Robinson, 776 S.W.2d 260, 266 (Tex. App.-El Paso 1989,
no writ) (citing Kinzbach Tool Co., Inc. v. Corbett-Wallace Corp., 160 S.W.2d at 514); Chien
v. Chen, 759 S.W.2d 484, 487 n.2 (Tex. App.-Austin 1988, no writ).

Imposition of a Constructive Trust: Proof of a confidential relationship is one of the
necessary conditions to the finding of a constructive trust. See Rankin v. Naftalis, 557 S.W.2d
940, 944 (Tex. 1977).

4. In this comment, the terms "informal fiduciary relationship" and "confidential
relationship" will be treated as being synonymous. See Crim Truck & Tractor Co. v. Navistar
Int'l Transp., 832 S.W.2d 591, 594 (Tex. 1992).

5. Although there is not a Key Number entitled "Fiduciaries" in West's Texas Digest,
the subject does appear in the Descriptive-Word Index. See 54 TEx. D. 2D 358 (West 1984).
The subjects included in that section range from "Accounting" to "Windstorm Damage." See
id.

6. 823 S.W.2d at 594 n.3.
7. Texas Bank & Trust Co. v. Moore, 595 S.W.2d 502, 508 (Tex. 1980).
8. 378 U.S. 184 (1964).
9. Id. at 197 (Stewart, J., concurring).
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the existence (or nonexistence) of a confidential relationship in a
given case. In essence, this framework is designed to help the prac-
titioner, and the court, not only to identify the confidential relation-
ship, but to analyze and argue its existence more effectively.

The comment begins in Part I with an explanation of the three
fiduciary relationships existing in Texas law and the relationship
between them. Part II outlines the structure of the confidential
relationship argument and discusses the burden of proof. Finally,
Part III sets forth the analytical framework, made up of "elements"
derived from Texas case law, which will be used for meeting this
burden of proof.

I. A STRUCTURAL OVERVIEW OF TEXAS' FIDUcIARY LAW

The first step in successfully arguing whether or not a fiduciary
relationship exists is to understand the basic nature of this state's
fiduciary law. This Part provides an overview of the fiduciary rela-
tionships recognized in Texas, how they relate to each other, and
how they are applied.

A. Three Types of "Fiduciary" Relationships in Texas

Texas cases recognize three different "fiduciary" relationships:
(1) the "formal" or "technical" fiduciary relationship; 0 (2) the
"informal" fiduciary relationship, otherwise known as the "confi-
dential relationship";" and (3) the "special relationship."1 2 Although
all are termed "fiduciary," these relationships share significant dif-
ferences. Figure 1 below sets the three relationships side-by-side for
comparison. Note that in each of these cases, the fiduciary duty
imposed springs not from the underlying transaction between the
parties, but from the relationship itself. 3

(1) "Formal" (or "Technical") Fiduciary Relationships

Perhaps most basic to fiduciary law are the "formal" or "tech-
nical" fiduciary relationships. 4 This category includes relationships

10. See Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962).
11. See Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 594 (Tex.

1992).
12. See id.
13. See 363 S.W.2d at 253.
14. See id.

1992]
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such as attorney-client, partner-partner, principle-agent, trustee-cestui
que trust, and joint venturer-joint venturer, 5 which all give rise to
a fiduciary duty in Texas as a matter of law.1 6 Hence, the mere
status of the parties is its own proof that the fiduciary relationship
exists.' 7 In each of these relationships, the fiduciary owes to the other
party the duty of loyalty and good faith and is generally required to
place the interests of the other party above his own."

In order to show a breach of this duty, one only need further
prove that the fiduciary's alleged dereliction was within the scope of
the fiduciary relationship.1 9 The "formal" or "technical" fiduciary
relationships will be discussed further in this comment only as nec-
essary for comparison purposes.

(2) "'Informal" Fiduciary (Confidential) Relationships

In contrast to the formal fiduciary relationship, where the status
of the parties is its own proof that the relationship exists, the existence
of the confidential fiduciary relationship itself must be proven before
a duty will arise. 20 The status of the parties is but one element that
will be considered in this determination. 2' Whether the relationship
will be considered fiduciary is, more often than not, a question of
fact.2 However, the absence of a confidential relationship is deter-
mined as a matter of law by the court. 23

15. See id.
16. See Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 593 (Tex.

1992); see also 363 S.W.2d at 253 (concluding that such relationships create a duty of trust
and confidence as a matter of law).

17. See 363 S.W.2d at 253. "Mere status of the parties" simply refers to the labels that
can be attached to the parties like attorney/client. Cf. Willis v. Maverick, 760 S.W.2d 642,
645 (Tex. 1988) ("A fiduciary relationship exists between attorney and client.").

18. See 823 S.W.2d at 594.
19. See Rankin v. Naftalis, 557 S.W.2d 940, 944 (Tex. 1977).
20. See 823 S.W.2d at 594.
21. See infra notes 138-86 and accompanying text.
22. See 823 S.W.2d at 594. But see Texas Bank & Trust Co. v. Moore, 595 S.W.2d 502,

507 (Tex. 1980) (finding confidential relationship as a matter of law when evidence of the
relationship was not refuted); Fisher v. Roper, 727 S.W.2d 78, 81 (Tex. App.-San Antonio
1987, writ ref'd n.r.e.) (questioning the trial court's finding of a confidential relationship as
a matter of law but not addressing the issue further because it was not properly preserved).

23. See Thigpen v. Locke, 363 S.W.2d 247, 254 (Tex. 1962) (Calvert, C.J., dissenting);
see also Gillum v. Republic Health Corp., 778 S.W.2d 558, 567 (Tex. App.-Dallas 1989, no
writ) ("Even though the existence of a confidential relationship is a question of fact, . ..

(mere allegations of subjective trust are], as a matter of law, insufficient to create a legal
duty.").
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Texas courts have stated in a number of different ways the
general rule as to when a confidential relationship may exist. u A
Texas court of appeals decision, accepting language from an Illinois
Supreme Court opinion, stated that a confidential relationship can
arise in "all cases in which influence has been acquired and abused,
in which confidence has been reposed and betrayed, and the origin
of the confidence is immaterial, and may be moral, social, domestic,
or merely personal. ' 25 Once established, the fiduciary duty in a
confidential relationship will be identical to that of a "formal"
fiduciary relationship.26

Once the fiduciary relationship is proven, then proof of a breach
of that relationship, just as with the "formal" cases, entails the
further showing that the dereliction alleged was within the scope of
the now established fiduciary relationship. 27 Obviously, the first stage
of this process, the initial determination of the relationship, is by
far the most difficult.

(3) "Special Relationships"

The "special relationship" is a term of art that is fairly new to
the law of Texas. 28 Although it is generally termed a "fiduciary"
relationship, unlike the two other fiduciary relationships, the special
relationship gives rise only to the tort duty of good faith and fair

24. See, e.g., Pope v. Darcey, 667 S.W.2d 270, 275 (rex. App.-Houston [14th Dist.]
1984, writ ref'd n.r.e.) (An informal fiduciary relationship can arise where "one person has a
special confidence in another to the extent that the parties do not deal with each other equally,
either because of dominance on one side, or weakness, dependence, or justifiable trust on the
other."). See also Locke v. Thigpen, 353 S.W.2d 249, 255 (Tex. Civ. App.-Houston 1961)
(on motion for rehearing) (same rule stated), rev'd on other grounds, 363 S.W.2d 247 (1962).
The Texas Supreme Court in Thigpen recognized that fiduciary relationships "may arise
informally from 'moral, social, domestic, or purely personal relationships.'" 363 S.W.2d at
253 (quoting Fitz-Gerald v. Hull, 237 S.W.2d 256, 261 (Tex. 1951)). Most of the phrasings
used in Texas will be treated infra at Part III.

25. Texas Bank & Trust Co. v. Moore, 595 S.W.2d 502, 507 (Tex. 1980) (purporting to
quote Higgins v. Chicago Title & Trust Co., 143 N.E. 482, 484 (I1. 1924)).

26. See 823 S.W.2d at 594.
27. See Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408, 416 (Tex.

App.-Dallas 1986, writ ref'd n.r.e.); May v. Little, 473 S.W.2d 632, 636 (Tex. Civ. App.-
El Paso 1971, writ ref'd n.r.e.).

28. See 823 S.W.2d at 594. The term itself likely had its birth in Justice Spears' often
quoted concurring opinion in English. See English v. Fischer, 660 S.W.2d 521, 524 (Spears,
J., concurring).
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dealing.2 9 The special relationship does not carry with it the full
range of fiduciary rights and duties normally associated with the two
other fiduciary relationships discussed above. 30 As the Texas Supreme
Court has recently stated, "The duty of good faith and fair dealing
merely requires the parties to 'deal fairly' with one another and does
not encompass the often more onerous burden that requires a party
to place the interest of the other party before his own [as with the
other fiduciary relationships]."3'

Justice Spears, concurring in English v. Fischer,32 stated that a
"special relationship either arises from the element of trust necessary
to accomplish the goals of the undertaking, or has been imposed by
the courts because of an imbalance of bargaining power." 33 The first
instance of which Justice Spears spoke is a reference to the fact that
a "formal" or "informal" fiduciary relationship is also considered
to be a "special" relationship. 4 The second instance in which such
a relationship can arise, where there is an "imbalance of bargaining
power" between the parties, has been imposed by Texas courts in
only three classes of relationships: the insurer/insured, 35 the worker/
worker's compensation carrier, 36 and the depositor/bank 37 relation-
ships.38 The Texas Supreme Court outlined its reasoning in Arnold
v. National County Mutual Fire Insurance Company,39 stating:

In the insurance context a special relationship arises out of the
parties' unequal bargaining power and the nature of insurance
contracts which would allow unscrupulous insurers to take advan-

29. See 823 S.W.2d at 594. While both of the other fiduciary relationships also include
"at the very minimum a duty of good faith and fair dealing, the converse is not true." Id.

30. See id.
31. Id.
32. 660 S.W.2d 521 (Tex. 1983).
33. Id. at 524 (Spears, J., concurring).
34. See 823 S.W.2d at 594 ("[A] fiduciary duty encompasses at the very minimum a duty

of good faith and fair dealing.").
35. See Aranda v. Insurance Co. of North America, 748 S.W.2d 210, 212 (Tex. 1988);

Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).
36. See Aranda, 748 S.W.2d at 212-13.
37. Plaza Nat'l Bank v. Walker, 767 S.W.2d 276, 278 (Tex. App.-Beaumont 1989, writ

denied).
38. Some relationships come under a statutorily imposed duty of good faith and fair

dealing. For instance, TEx. Bus. & COM. CoDE ANN. § 1.203 (Tex. UCC) (Vernon 1968)
(hereinafter "the Texas U.C.C.") imposes the duty upon all parties to a contract that comes
under the Texas UCC In this comment, only common law, court-created "special relation-
ships" will be discussed.

39. 725 S.W.2d 165 (Tex. 1987).
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tage of their insureds' misfortunes in bargaining for settlement or
resolution of claims[, and delay or deny claims with no more
penalty than the interest on the amount owed. Further, an]
insurance company has exclusive control over the evaluation,
processing and denial of claims.10
With the special relationship, as with the formal fiduciary rela-

tionship, the relationship exists as a matter of law, so the status of
the parties again serves as its own proof that the relationship exists. 4'

Therefore, when the court determines that the duty of good faith
and fair dealing should be imposed in a particular case, to the extent
that the parties to that case represent a class, the duty will be imposed
not just to the parties, but to that class. 42 Because of this broad
effect inherent in finding a new special relationship, the Texas
Supreme Court has been reluctant to extend the imposition of the
"special relationship" to new classes of relationships. 43 Moreover,
the words quoted above from Arnold have become the standard for
the disparity of bargaining power that must be present before the
court will do so. 4

40. Id. at 167.
41. Cf. Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987).

(concluding that in Texas every insurer/insured relationship will carry with it the duty of good
faith and fair dealing in the processing and settlement of claims). See also 767 S.W.2d at 278
("We hold that [a special relationship] exists between a bank and its depositors.").

42. Cf. 767 S.W.2d at 278 (finding entire class of bank/depositor relationships to be
"special relationships").

43. See, e.g., Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 594
(Tex. 1992) (refusing to declare the franchisor/franchisee relationship to be "special"); Mc-
Clendon v. Ingersoll-Rand Co., 757 S.W.2d 816, 819 (Tex. App.-Houston [14th Dist. 1988)
(noting that an employer/employee relationship is not a "special relationship"), rev'd on other
grounds, 779 S.W.2d 69 (1989), rev'd on other grounds, 111 S.Ct. 478 (1990). The Texas
Supreme Court declined to decide whether the tort duty of good faith and fair dealing exists
between an employee and employer. McClendon v. Ingersoll-Rand Co., 779 S.W.2d 69, 70
n.l (Tex. 1989). See also English v. Fischer, 660 S.W.2d 521, 522 (Tex. 1983) ("The novel
concept [of an implied duty of good faith and fair dealing] advocated by the courts below
would abolish our system of government according to settled rules of law and let each case
be decided upon what might seem 'fair and in good faith' by each fact finder.").

44. See, e.g., 823 S.W.2d at 596 and n.8 ("We find no evidence in this case that the
franchisor exerted control over its franchisee's business comparable to that exerted by an
insurer over its insured's claim.").
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B. Summary: The Relationship Between the Relationships

Formal Fiduciary Confidential Special
Relationship Relationship Relationship

Burden of proof None: the status Must prove the None: the status
on party alleging of the parties is existence of a of the parties is
the relationship its own proof.'5  prior relationship its own proof.47

of trust."

Application of Class" Case-by-case,9  Classlo
relationship

Duty imposed Full fiduciary Full fiduciary Duty of good
duty5l duty 2  faith and fair

dealing only"3

Figure 1: The three types of "fiduciary"
relationships in Texas and their characteristics

As Figure 1 indicates, in relation to each other, these fiduciary
relationships differ in three ways. First, the burden upon the party
alleging the fiduciary relationship may differ according to the type
of relationship the party is attempting to prove. On the one hand,
both the formal fiduciary relationship and the special relationship
exist as a matter of law, so the status of the parties is its own proof
that the fiduciary relationship exists. 54 On the other hand, the exis-

45. See id. at 343. This simply means that when two parties share this status, like an
attorney and his client, the relationship will be considered "fiduciary" as a matter of law. Id.

46. Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408, 416 (Tex. App.-
Dallas, 1986, writ ref'd n.r.e.).

47. Cf. Arnold v. National County Mut. Fire Ins. Co., 725 S.W.2d 165, 167 (Tex. 1987)
(holding implicitly that the entire class of insurer/insured relationships would be considered
"special relationships"). Thus, the mere status of two parties as "insurer/insured" will indicate
that there is a "special relationship." See id.

48. Cf. Willis v. Maverick, 760 S.W.2d 642, 645 (Tex. 1988) (stating implicitly that
attorney/client relationships are, as a class, formal fiduciary relationships).

49. Texas Bank & Trust Co. v. Moore, 595 S.W.2d 502, 507 (Tex. 1980).
50. Cf. 725 S.W.2d at 167 (concluding that entire class of insurer/insured relationships is

"special").
51. See Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 592 (Tex.

1992).
52. See id.
53. Id.
54. See supra notes 45 and 47.
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tence of a confidential relationship is a question of fact which must
be proven by showing that a prior relationship of trust and confidence
existed before the transaction or occurrence in dispute."

Second, the three types of relationships can differ in their
application. Both the formal fiduciary relationship and the special
relationship are applied to "classes" of individual relationships.56 For
instance, the entire class of attorney-client relationships is generally
considered to be of the formal fiduciary variety.5 7 In Texas, the
special relationship is also applied on a "class" basis. 58 Alternatively,
confidential relationships are found on a case-by-case basis and
applied only to the facts before the court at the time.59

Finally, the relationships differ in the extent of the duty imposed
upon a finding that the relationship exists. In the case of both the
formal fiduciary relationship and the confidential relationship, the
duty imposed will be the full fiduciary duty, and the other party will
enjoy all the concomitant rights.6 One of the duties imposed in these
two relationships is the duty of good faith and fair dealing. 61 The
special relationship, on the other hand, carries with it only the duty
of good faith and fair dealing. 62

C. Confidential Relationships, Revisited

As noted above, the existence of a confidential relationship will
usually be a question of fact.63 Thus, the practitioner is faced with

55. Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408, 416 (Tex. App.-
Dallas 1986, writ ref'd n.r.e.).

56. See, e.g., Willis v. Maverick, 760 S.W.2d 642, 645 (Tex. 1988) ("A fiduciary
relationship exists between attorney and client."); Arnold v. National County Mut. Fire Ins.
Co., 725 S.W.2d 165, 167 (Tex. 1987) (declaring the entire class of insurer/insured relationships
to be "special relationship[s]"); Field Measurement Serv., Inc. v. Ives, 609 S.W.2d 615, 619
(Tex. Civ. App.-Corpus Christi 1980, writ ref'd n.r.e.) ("Inherent in an agency relationship
is the fiduciary duty owed by the agent to his principal.").

57. See 760 S.W.2d at 645 ("A fiduciary relationship exists between attorney and client.").
58. Although, at this time the courts have only applied it to three classes. See Aranda v.

Insurance Co. of North America, 748 S.W.2d 210, 212-13 (Tex. 1988) (injured employee/
compensation carrier); 725 S.W.2d at 167 (insured/insurer); Plaza Nat'l Bank v. Walker, 767
S.W.2d 276, 278 Tex. App.-Beaumont 1989, writ denied) (depositor/bank).

59. See supra note 49.
60. See Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 592-94

(Tex. 1992).
61. See id.
62. Id.
63. See id.
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weighing circumstances as with any factual argument. However, as
will be discussed below, these arguments face obstacles that are
unique to the law surrounding confidential relationships. The follow-
ing two Parts draw their law from a number of areas. 64 This law
will be compiled and assimilated, and the common guidelines will be
established. These guidelines can then be used for analyzing the
circumstances surrounding a suspected confidential relationship, and
in turn, arguing for its existence or non-existence.

II. OUTLINE OF THE "CONFIDENTIAL RELATIONSHIP" ARGUMENT

Nature of Trust in Alleged Fiduciary Relationship
as to the Transaction or Occurrence in Dispute:

Mere Subjective Trust: Justifiable Trust:

Summary Judgment Granted Fact Question for Jury

0 ------------ >
Quantum of Evidence Presented of a "Relationship Before."

Figure 2: The "Confidential Relationship" Argument

Figure 2 is a basic diagram of the structure of a "confidential
relationship" argument. In each case, there will be a transaction or
occurrence that is in dispute. Since one party is claiming to have
relied upon the other as a fiduciary, or that the other should be
bound to a fiduciary duty, two other concepts enter the picture. The
first of these concepts is "justifiable trust." 65 The party alleging the
fiduciary status in the other will have to show that he was justified
in trusting the other party as a fiduciary. 66 If the accuser cannot
show that he was justified in trusting the other party as a fiduciary,
no confidential relationship will be found. 67 In the vernacular of
confidential relationships, failing to establish a basis for justifiable
trust means that the party proved only "mere subjective trust" in

64. See supra note 5.
65. See Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 595 (Tex.

1992) ("[M]ere subjective trust alone is not enough to transform arms-length [sic] dealing into
a fiduciary relationship." (quoting Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962))).

66. See id.
67. See id. at 344-45.
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the alleged fiduciary.68 The line separating "mere subjective trust"
and "justifiable trust" represents the burden of proof that must be
met in order to create a fact question for the jury as to the existence
of a confidential relationship. 69

The second concept is that of the "relationship before" the
transaction or occurrence in dispute. For a party to successfully argue
that the other should be considered an informal fiduciary in regard
to the disputed transaction, the evidence must show that the "dealings
between the parties continued for such a period of time that one
party is justified in relying on the other to act in his best interest." '70

Put differently, proving the existence and character of the prior
relationship between the parties is the method by which justifiable
trust is established as to the transaction or occurrence in dispute.

A. Establishing the "Relationship Before"

Analytically, this fiduciary argument can be seen as involving
two distinct yet inseparable temporal events: 1) the "relationship
before," and 2) the "disputed transaction." These events are distinct
because the party alleging the status will have to prove that there
existed prior to, and separate from, the transaction or occurrence in
dispute a relationship of trust and confidence. 71 The party alleging

68. See id. at 344.
69. See 363 S.W.2d at 254 (Calvert, C.J., dissenting) (stating indirectly that the non

existence of a confidential relationship will be determined as a matter of law).
70. Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408, 416 (Tex. App.-

Dallas 1986, writ ref'd n.r.e.). This general requirement of a prior fiduciary relationship has
gone through a number of phrasings over its life. For instance, the Texas Supreme Court has
phrased the requirement as such: "[A] fiduciary relationship could arise outside [the formal
or technical relationships] when, over a long period of time, the parties [have] worked together
for the joint acquisition and development of property previous to the particular agreement
sought to be enforced." Consolidated Gas & Equip. Co. of Am. v. Thompson, 405 S.W.2d
333, 337 (Tex. 1966). Another court has phrased the requirement as simply that "there must
have been a previous relationship which placed the parties in a position of confidence and
trust." Linder v. Citizens State Bank, 528 S.W.2d 90, 94 (Tex. Civ. App.-Tyler 1975, writ
ref'd n.r.e.). In Gillum v. Republic Health Corp., 778 S.W.2d 558 (Tex. App.-Dallas 1989,
no writ) the court stated simply that "something apart from the transaction itself is necessary."
Id.

71. 715 S.W.2d at 416. The Texas Supreme Court first phrased this requirement in the
context of constructive trusts. See, e.g., 405 S.W.2d at 336 ("[Flor a constructive trust to
arise there must be a fiduciary relationship before, and apart from, the agreement made the
basis of the suit."). This requirement is, of course, not limited to constructive trusts alone
but to any instance where an informal fiduciary relationship is alleged. See, e.g., Hamblet v.
Coveney, 714 S.W.2d 126, 129 (Tex. App.-Houston [ist Dist.] 1986, writ ref'd n.r.e.) ("[Tihe
confidential relationship must exist apart [from] and prior to the transaction made the basis
of the lawsuit." (quoting Rankin v. Naftalis, 557 S.W.2d 940, 944 (Tex. 1977))).

1992]
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the status will actually have to show that he was justified in trusting
the other as a fiduciary prior to the disputed transaction. 72 At the
same time, these two events are inseparable because proof that a
relationship of trust existed prior to the transaction in dispute will
serve as proof that the party alleging the status was justified in
trusting the other as a fiduciary at the time of the disputed trans-
action.

73

As Figure 2 indicates, strong evidence of a relationship of trust
prior to the disputed transaction should strengthen the argument that
the other party should be considered a fiduciary. On the other hand,
where there is no evidence alleged of any prior relationship between
the parties, the party asserting the fiduciary argument will not survive
a summary judgment motion or a motion for judgment notwithstand-
ing the verdict from the party arguing against the status. 74 Likewise,
a summary judgment may be granted if there is some evidence,
although insufficient, that a confidential relationship was created. 75

Therefore, the practitioner should carefully analyze and assert, either
in pleadings or affidavits, the particular facts surrounding the rela-
tionship of the parties prior to the transaction or occurrence in
dispute. Mere general statements that the other party is or was a
fiduciary may simply be an invitation to a summary judgment hear-
ing. 76

Whether or not an informal fiduciary relationship existed prior
to the transaction in dispute will usually be a question of fact,
"determined from the actualities of the relationship between the
persons involved." '7 7 The challenge, then, for the practitioner who

72. See 714 S.W.2d at 129; Kostelnik v. Roberts, 680 S.W.2d 532, 534 (Tex. App.-
Corpus Christi 1984, writ ref'd n.r.e.).

73. Cf. 714 S.W.2d at 129 (finding that implicit in the requirement of a relationship of
trust prior to the transaction in dispute is the fact that this prior relationship will be used to
show the same trust at the time of the transaction in dispute); 680 S.W.2d at 534 (supporting
the same proposition).

74. See, e.g., 715 S.W.2d at 416 (finding summary judgment evidence established lack of
prior relationship); 528 S.W.2d at 94 (affirming n.o.v. because of lack of prior relationship);
Karnei v. Davis, 409 S.W.2d 439, 442 (Tex. Civ. App.-Corpus Christi 1966, no writ) (affirming
summary judgment based on nonexistence of any prior relationship).

75. See infra Subpart II.B.
76. See, e.g., Winston v. Lake Jackson Bank, 574 S.W.2d 628, 629 (Tex. Civ. App.-

Houston [lst Dist.) 1978, no writ) (holding that general claims of "extensive prior dealings,"
with no specifics stated, are insufficient to defeat motion for summary judgment).

77. Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962). See also Crim Truck & Tractor
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wishes to assert an "informal fiduciary" argument will be to gather
and allege enough facts pertaining to the prior relationship to con-
vince a court that an issue of fact exists, warranting ultimate sub-
mission to a jury. Chief Justice Calvert, in his dissent in Thigpen v.
Locke,78 referred to this as "creating a grey zone" that would require
a jury to determine the answer.79 Somewhere below the threshold of
that "grey zone" lies what Texas courts call "mere subjective trust."80

B. Overcoming the "Mere Subjective Trust" Hurdle

The conventional wisdom found in the law surrounding confi-
dential relationships is that "mere subjective trust alone is not enough
to transform an arms-length [sic] dealing into a fiduciary relation-
ship. 81 In addition, courts often state that "[tihe fact that people
have had prior dealings with each other and that one party subjec-
tively trusts the other does not establish a confidential relationship." 2

This position reflects the general rule in Texas that when considering
an argument for the existence of a confidential relationship, Texas
courts will emphasize "the distinction between factual proof of a
confidential relationship and mere subjective assertions by one party.98 3

Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 594 (Tex. 1992) (citing MacDonald v. Follett,
180 S.W.2d 334, 339 (Tex. 1944)) (existence of a confidential relationship will be a question
of fact); Schiller v. Elick, 240 S.W.2d 997, 999 (Tex. 1951) (same rule stated). But see Texas
Bank & Trust Co. v. Moore, 595 S.W.2d 502, 507 (Tex. 1980) (holding that a confidential
relationship existed as a matter of law where evidence of the relationship was undisputed);
Fisher v. Roper, 727 S.W.2d 78, 81 (Tex. App.-San Antonio 1987, writ ref'd n.r.e.) (refusing
to pass judgment on the trial court's finding of a confidential relationship as a matter of law
because error was not properly preserved). However, when no evidence or insufficient evidence
exists of a prior relationship of trust, the confidential relationship will be held not to exist as
a matter of law. See 363 S.W.2d at 254 (Calvert, C.J., dissenting).

78. 363 S.W.2d 247 (Tex. 1962).
79. Id. at 254 (Calvert, C.J., dissenting). Chief Justice Calvert stated:

As in most fields of the law, we will have cases in which we can say that the
evidence establishes conclusively that there was or was not a confidential relationship,
but there will be others in which the evidence will leave the ultimate inference to be
drawn in that grey zone in which the trier of facts has always functioned . . . Our
difficulties begin, of course, when we are called upon to determine whether the
evidence in a particular case creates a gt'ey zone.)

Id.
80. See, e.g., 823 S.W.2d at 595 (requiring more than "mere subjective trust").
81. Thigpen, 363 S.W.2d at 253.
82. Consolidated Gas & Equip. Co. of Am. v. Thompson, 405 S.W.2d 333, 336 (Tex.

1966).
83. Consolidated Bearing & Supply Co. v. First Nat'l Bank at Lubbock, 720 S.W.2d 647,

649 (Tex. App.-Amarillo 1986, no writ).
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The phrase "mere subjective trust" itself suggests two implied
requirements for bringing forth a successful "fiduciary" argument.
First is the obvious implied requirement that evidence of the prior
relationship will be measured by objective criteria. 84 Second is the
somewhat less obvious implied requirement that the alleged informal
fiduciary must have taken certain actions or made certain assertions
over the course of the prior relationship that would have inspired
justified trust in a reasonably prudent person. 85 Although neither of
these requirements is mandatory, in the vast majority of cases, a
party will not be able to "create a grey zone" without them.8 6

As a practical matter, one should be prepared to show strong
factual evidence of actions or assertions by the "informal fiduciary"
continuing over a sufficient period of time that would cause a
reasonably prudent person to be justified in relying upon the "fi-
duciary" to "act in his best interest. 8 s7 This is the basic evidentiary
burden; the threshold of the "grey zone" of which Chief Justice
Calvert spoke. 8

The practitioner should never forget that, in nearly all cases,
arguing the existence of a confidential relationship will be an uphill
battle. In addition to the burden of proof set forth above, the
practitioner may come up against any number of policy factors that
weigh against his argument.8 9 These policy considerations, which will
differ from case to case, reflect the courts' concerns about arbitrarily

84. Cf. 823 S.W.2d at 595 (the words "mere subjective trust alone is not enough" imply
that some objective standard will be used).

85. Cf. id. at 594 (implying the triggering of actions or assertions).
86. For instance, when a party argues upon evidence of "domination" (discussed infra

at Subpart III.A.(7)), a more subjective standard should be allowed in order to establish the
relationship, although objective evidence will strengthen the case. Likewise, when the parties
are blood relatives or spouses, the mere fact of their status may, to some extent, brush aside
the implied "requirement" of specific actions or assertions. Although, again, the presence of
specific actions or assertions will only make the case stronger. See id. However, these are
definite exceptions to the general rule. In practice, subjective evidence will rarely be sufficient.
Nor will mere status generally suffice outside of the recognized "technical" or "formal"
fiduciary relationships such as attorney-client, partner-partner, principal-agent, etc., and those
"special relationships" recognized by statute or Texas common law. See id.

87. Blue Bell, Inc. v. Peat, Marwick, Mitchell & Co., 715 S.W.2d 408, 416 (Tex. App.-
Dallas 1986, writ ref'd n.r.e.).

88. See Thigpen v. Locke, 363 S.W.2d 247, 254 (Tex. 1962) (Calvert, C.J., dissenting).
89. The following is a non-exclusive list of the principles that a party faces when arguing

for the existence of an informal fiduciary relationship:
Freedom of Contract: In Crim Truck & Tractor Co., the Texas Supreme Court weighed the
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imposing fiduciary relationships." Now that the evidentiary burden
for successfully asserting an informal fiduciary relationship has been
set forth, what finally remains is to create an analytical framework
with which to ascertain and argue that a given set of circumstances
will or will not meet this burden.

III. THE ANALYTICAL FRAMEWORK

This analytical framework is a set of guidelines to be used in
analyzing a particular set of circumstances and in arguing to the
court that a confidential relationship does or does not exist. It is
essentially a tool for analyzing the "relationship before." This Part

plaintiff's "informal fiduciary" argument against the policy that "a party to a contract is free
to pursue its own interests, even if it results in a breach of that contract, without incurring
tort liability." 823 S.W.2d at 594. This "freedom of contract" theme weaves its way through
many of the "informal fiduciary" cases. The Texas Supreme Court summed the theme up in
Thigpen with another often quoted phrase: "Businessmen generally do trust one another, and
their dealings are frequently characterized by cordiality of the kind testified to here." 363
S.W.2d at 253.

Stability of Contracts: The principle that the stability of contracts should be preserved is
evident as well in the "informal fiduciary cases" and will be protected. See, e.g., id. ("If we
should permit respondents to set aside their conveyances on such slender evidence, the security
of contracts and conveyances in this state would be seriously jeopardized.").

Due Diligence: The policy that "parties to a contract should read what they sign" has been
found in cases where fraud is alleged. See id. at 251. "The party claiming fraud has a duty
to use reasonable diligence in protecting his own affairs." Id.; see also Hoover v. Cooke, 566
S.W.2d 19, 27 (Tex. Civ. App.-Corpus Christi 1978, writ ref'd n.r.e.) ("The fact that a
party unilaterally has placed confidence in another is not sufficient to excuse the failure to
adequately protect his own interests when the means to do so are readily at hand." (citing
Lindsey v. Dougherty, 60 S.W.2d 300, 302 (Tex. Civ. App.-Amarillo 1933, writ ref'd)). Of
course, if the relationship is found, the party relying on the fiduciary is relieved of this duty.
See Thigpen, 363 S.W.2d at 252.

Statute of Frauds: The same is true when the court considers an argument that an "informal
fiduciary relationship" exists such that an oral contract should be enforced even though it is
within the Statute of Frauds. See, e.g., Consolidated Gas & Equip. Co. of Am. v. Thompson,
405 S.W.2d 333, 336 (Tex. 1966) ("[Tlhe fact that one businessman trusts another, and relies
upon his promise to carry out a contract, does not create a confidential relationship. To hold
otherwise would render the Statute of Frauds meaningless."). On the other hand, a successful
showing that the other party was a fiduciary would remove the contract from the Statute. See
Tuck v. Miller, 483 S.W.2d 898, 903-04 (Tex. Civ. App.-Austin 1972, writ ref'd n.r.e.).

Hesitancy to Impose Duty: "A fiduciary duty is an extraordinary one and will not lightly
be created." Gillum v. Republic Health Corp., 778 S.W.2d 558, 567 (Tex. App.-Dallas, no
writ). Although more of a practical concern than a true "principle of law," the general
hesitancy of a court to declare that a party is an informal fiduciary is always something that
one should keep in mind.

90. See, e.g., 778 S.W.2d at 567 (carefully considering the possibility of creating a
fiduciary duty).
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does not set forth a formula for determining which side of the
argument will win, but simply outlines a process for approaching the
problem in a rational and systematic manner. The framework devel-
oped below should be seen as a "totality of the circumstances" test
that defines a method by which an individual can be argued to be a
fiduciary in a given case.

Two goals in setting forth this framework are (1) that it should
be easy to use, and (2) that it have as near to universal applicability
as possible. Thus, the framework is drawn from many areas of Texas
case law and set forth in "elements." The elements derived should
not be considered in a vacuum, but must be taken in context with
all the circumstances surrounding the relationship analyzed. 9' In
"confidential relationship" opinions, the courts will invariably cite
a number of facts and never state which were decisive in their
decisions. 92 So while it is impossible to predict how many elements
must be present before the relationship is considered "confidential,"
as a general rule, the argument becomes stronger as more elements
are identified.

Note also that no "bright line" exists separating these elements,
and many are somewhat similar. Most of the decisions discussed
contain more than one element, particularly in those cases where the
court found a confidential relationship. Nonetheless, the elements
listed below are sufficiently distinct that each merits a separate
discussion and analysis.

A. The Elements

The elements that have historically been considered by Texas
courts in analyzing the prior relationship are: (1) prior business
dealings; (2) the transfer of confidential information; (3) the presence
of a close, personal friendship; (4) the presence of a family relation-
ship; (5) where one party is accustomed to guidance by the other;
(6) where one party has superior knowledge or knows that the other
relies upon him, or both; and (7) where there is evidence that one
party was dominated by the other. 9

91. See 363 S.W.2d at 253.
92. See cases cited infra notes 177 and 183 and accompanying text.
93. See, e.g., Dominguez v. Brackey Enter., Inc., 756 S.W.2d 788, 791-92 (Tex. App.-

El Paso 1988, writ denied) (highlighting a number of the elements to be considered).
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(1) Prior Business Dealings

In evaluating a prior relationship, courts commonly consider the
presence of prior business dealings. 94 Although prior business deal-
ings, standing alone, could conceivably be enough to instill in one
party the objective trust necessary to establish a confidential rela-
tionship, with this evidence alone, little chance exists that the argu-
ment will succeed under Texas law. 9 This is not so much due to the
fact that one could not develop some objective measure of justifiable
trust over the course of a number of business deals, but because the
Texas Supreme Court has basically refused to recognize a confidential
relationship on this evidence alone.9

The Texas Supreme Court, in Gaines v. Hamman,9' held that a
fact issue was raised as to the existence of a confidential relationship
where a geologist and lease broker had, "for a number of years
[actually four], been engaged in acquiring oil and gas leases which
they were to own jointly. ' ' 98 The court later developed a more
generalized version of this holding in Consolidated Gas & Equipment
Company of America v. Thompson," wherein it stated that a con-
fidential relationship could arise when "over a long period of time,
the parties . . . worked together for the joint acquisition and devel-

94. See, e.g., Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 593-
95 (Tex. 1992) (illustrating the parties' somewhat "stormy" business dealings); 363 S.W.2d at
249-50 (explaining the sale and lease back of a business); Bush v. Stone, 500 S.W.2d 885,
887-88 (Tex. Civ. App.-Corpus Christi 1973, writ ref'd n.r.e.) (examining the parties' business
contacts); Barnett v. Matz, 483 S.W.2d 315, 318 (Tex. Civ. App.-Austin 1972, no writ)
(describing the parties' plan to purchase property at a foreclosure sale).

95. See, e.g., 823 S.W.2d at 594 (franchisor/franchisee relationship, without more, not
sufficient to create informal fiduciary relationship); 363 S.W.2d at 253 (debtor/creditor
relationship, without more, held insufficient); Thomson v. Norton, 604 S.W.2d 473, 476 (Tex.
Civ. App.-Dallas 1980, no writ) (lender/borrower relationship, without more, held insufficient
even though alleged "fiduciary" was a bank officer who arranged the land sale that was the
basis for the disputed transaction, and arranged financing).

96. This fact evidences a clash between the party's "informal fiduciary" argument and
the principle of "freedom of contracts." See supra note 89 and accompanying text.

97. 358 S.W.2d 557 (Tex. 1962).
98. Id. at 560 The court noted:

These leases would then be ... transferred to third parties and an override or other
mineral interest retained and held jointly by the parties in equal portions, subject
to Hamman's right to recoup his out-of-pocket expenses. Under the arrangement
between the parties, Gaines would contribute the 'geology' and Hamman would pay
the expenses incident to the procuring of the leases and the turning of the deal.

Id.
99. 405 S.W.2d 333 (Tex. 1966).
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opment of property previous to the particular agreement sought to
be enforced."m°0

As late as 1979, a confidential relationship was found under
similar facts in Hedley v. duPont.10' In Hedley, the plaintiff, again
a geologist, had worked with the defendant investors for twenty years
in the research and acquisition of oil leases.'°2 In a subsequent lawsuit,
the plaintiff/geologist alleged that by the original agreement he was
to use his geological expertise to evaluate prospective leases and the
defendants were to acquire them giving him an interest.10 3 Further,
the evidence showed that the plaintiff devoted his full time toward
that end from the inception of the agreement and that he had in
fact helped the defendants to acquire numerous properties.1l 4 The
court found that these facts were sufficient to prove a confidential
relationship. 101

These cases, however, are the exception.0 6 The courts in Texas
have always been reluctant to find an informal fiduciary relationship
in situations between businessmen, or even non-businessmen, who
shared only a history of what might be called "arms-length" business
dealings.'°0 One stark example of this reluctance is the recent case of
Crim Truck & Tractor Co. v. Navistar International Transporta-
tion, °0 wherein the Texas Supreme Court declined to find that a
confidential relationship existed between parties to a franchise agree-

100. Id. at 337 (citing Gaines v. Hamman, 358 S.W.2d 557, 560 (Tex. 1962)).
101. 580 S.W.2d 662, 666 (Tex. Civ. App.-Houston [14th Dist.] 1979, writ ref'd n.r.e.).
102. Id. at 663.
103. Id. at 666.
104. Id.
105. Id.
106. Note also that the rule set forth in Gaines v. Hamman, 358 S.W.2d 557 (Tex. 1962),

may be bound to facts such as those in that line of cases: a geologist/investor/lease-broker
relationship, wherein the geologist has contributed confidential information and been subse-
quently exploited. See id. The Texas Supreme Court implicitly noted the importance of this
transfer of confidential information, stating that as to the transaction in dispute, a third party,
largely on the strength of the geologist's geological reports, purchased the lease. See id. In
Hedley v. duPont, 580 S.W.2d 662 (Tex. Civ. App.-Houston [14th Dist.] 1979, writ ref'd
n.r.e.), the presence of confidential information was also a factor. See id. at 665-66. The
possible significance of the transfer of confidential information in creating an informal fiduciary
relationship is discussed in the next subpart.

107. See, e.g., Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962) ("Businessmen generally
do trust one another, and their dealings are frequently characterized by cordiality of the kind
testified to here.").

108. 823 S.W.2d 591 (Tex. 1992).
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ment, even though the relationship had lasted in one form or another
for over forty two years. 1' 9

Even in Gaines, where a confidential relationship was found,
the court was careful to point out that a confidential relationship
would not be created solely by virtue of the fact that the parties
were joint owners." 0 Additionally, the Texas Supreme Court has
recently reiterated its position that "Itihe fact that one businessman
trusts another, and relies upon his promise to perform a contract,"
will not create a confidential relationship."' Further, such a relation-
ship will not be created merely because the relationship between the
parties has been a cordial one of long duration."' As the court
reasoned in Thigpen v. Locke,"3 "businessmen generally do trust
one another, and their dealings are frequently characterized by cor-
diality .... 1114

These subsequent limitations to the primary rule stated above
from Gaines are much more often quoted in Texas cases than the
rule itself,"5 and in reality, when all that can be shown between the
parties is a history of business deals, without more, establishing an
informal fiduciary relationship will be a practical impossibility." 6

This is but one element, however, and its importance increases as
other elements are layered on top of it.

109. Id. at 593-94.
110. 358 S.W.2d at 561.
111. 823 S.W.2d at 594-95 (quoting Consolidated Gas & Equip. Co. of Am. v. Thompson,

405 S.W.2d 333, 336 (Tex. 1966)).
112. Id. (citing Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962)).
113. 363 S.W.2d 247 (Tex. 1962).
114. Id. at 253.
115. See, e.g., Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 595-

96 (determining franchisor/ franchisee relationship of 43 years to be mere "arms-length"
dealing); 363 S.W.2d at 249, 253 (finding debtor/creditor relationship of fifteen years to be
mere "arms-length" dealing).

116. Justice Mauzy, dissenting in Crim Truck & Tractor Co., recognized this truism in
Texas law as he engaged in the following rhetorical call and response:

What sort of evidence ... might tend to establish a confidential relationship?
-the fact that one businessman trusts another, and relies upon his promise to perform
a contract? No, the court says today; one may trust another implicitly, and stake a
lifetime of earnings on the other's promise, but that is still no evidence of a
confidential relationship.
-the fact that the relationship has been a cordial one, of long duration? No, says
the court; businesses might interact on the best of terms for a century, but that
would still not be any evidence of trust and confidence.

823 S.W.2d at 597 (Mauzy, J., dissenting.)

19921
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(2) Transfer of Confidential Information

Another possible element to be considered, which closely relates
to the "prior business dealings" element discussed above, is the
exchange or transfer of confidential information, especially when the
"fiduciary" has abused that information for personal gain." 7 Al-
though historically the abuse of confidential information has some-
times been stated merely as a manner by which an already-established
fiduciary relationship may be breached," 8 a prior justified transfer
of confidential information can also be an element used to establish
the confidential relationship." 9 The argument about to be proposed
is not unsupported in Texas case law, although it has its genesis in
the law of "trade secrets."' 2

For instance, in Furr's, Inc. v. United Specialty Advertising
Co.,121 a trade secret case, the court stated that one who does not
protect his trade secret through patent law or a contract provision

117. See Furr's, Inc. v. United Specialty Advertising Co., 385 S.W.2d 456, 459 (Tex. Civ.
App.-El Paso 1964, writ ref'd n.r.e.), cert. denied, 382 U.S. 824 (1965).

118. For instance, in both Gaines and Hedley, a confidential relationship was purportedly
established between the respective geologists and lease brokers because the parties in each case
had worked together over a long period of time in jointly acquiring and developing of property
previous to the particular agreement sought to be enforced; hence, they came under the rule
stated in Consolidated Gas & Equip. Co. of Am. v. Thompson, 405 S.W.2d 333, 337 (Tex.
1966). See Hedley v. duPont, 580 S.W.2d 662, 664 (Tex. Civ. App.-Houston [14th Dist.]
1979, writ ref'd n.r.e.); Gaines v. Hamman, 358 S.W.2d 557, 560-61 (Tex. 1962). The parties
in Gaines had worked together for four years; see 358 S.W.2d at 558; and the parties in
Hedley had worked together for nearly twenty. See 580 S.W.2d at 666. In each case, the court
apparently used the abuse of confidential information as a justification for imposing a
constructive trust, and not as a reason for finding the informal fiduciary relationship. See 358
S.W.2d at 560; 580 S.W.2d at 664-66. See also Omohundro v. Matthews, 341 S.W.2d 401,
402-04 (Tex. 1960) (applying the same rule as Gaines and Hedley in a lease broker/geologist
case where the geologist's technical studies and well log was considered to be confidential
information).

119. See 385 S.W.2d at 459.
120. To create the "transfer of confidential information" argument, the law of trade

secrets has been chosen over the rules set forth in Gaines for two reasons. See supra note
118. First, the rules are more refined and developed in the trade secret cases than by the
Gaines analysis, as the "transfer of confidential information" is an intuitive central feature
in trade secret litigation. See Hyde Corp. v. Huffines, 314 S.W.2d 763, 777-78 (Tex. 1988).
Second, the rule from Gaines, that a confidential relationship may be formed when the parties
have worked together for a considerable amount of time; 358 S.W.2d at 560, carries with it
"joint venture" or "partnership" overtones that are not present in the rules from the law of
trade secrets. Finally, in trade secret law, a confidential relationship can be created by the
transfer of confidential information. See 314 S.W.2d at 777.

121. 385 S.W.2d 456 (Tex. Civ. App.-EI Paso 1964, writ ref'd n.r.e.), cert. denied, 382
U.S. 824 (1965).
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"can still be protected if his disclosure is made in confidence so as
to place the other party under a duty to keep his secret."'' The
court further stated, "It is a well-settled rule that equity will grant
relief when one breaches his confidential relationship in order to
unfairly use a trade secret."'12 In Furr's, Inc., the court held that
no confidential relationship existed because no trade secret was
involved, thus clearly implying that the communication of a secret
could create a confidential relationship.124 Further, the Texas Supreme
Court, in Hyde Corp. v. Huffines,' 25 held that although a licensor/
licensee relationship is not automatically a confidential relationship,
disclosure of trade secrets by the plaintiff-inventor to the defendant
during licensing negotiations created the confidential relationship.' 26

Arguably that the court has impliedly accepted this element into
Texas law on a broader scale, stating in Texas Bank & Trust Co. v.
Moore'27 that an informal fiduciary relationship could be established
in "all cases in which influence has been acquired and abused, in
which confidence has been reposed and betrayed. . . ."12' In addition,
the argument that the transfer of confidential information will ac-
tually create a confidential relationship has been tried by plaintiffs, 29

and mentioned by courts in Texas decisions, 30 beyond the context
of trade secret law.

If this argument is to be pursued, however, the party should be
prepared to meet some additional technical requirements. These fur-
ther requirements are also analogized from trade secret law. First,

122. Id. at 459.
123. Id. (emphasis added).
124. See id. at 458.
125. 314 S.W.2d 763 (Tex. 1958).
126. See id. at 777.
127. 595 S.W.2d 502 (Tex. 1980).
128. Id. at 507 (quoting Higgins v. Chicago Title & Trust Co., 143 N.E. 482, 484 (11.

1924)). Note that these words were also quoted in Crim Truck & Tractor Co. v. Navistar Int'l
Transp., 823 S.W.2d 591, 594 (Tex. 1992).

129. See, e.g., Hoover v. Cooke, 566 S.W.2d 19, 26 (Tex. Civ. App.-Corpus Christi
1978, writ ref'd n.r.e.) (geologist argued that he had imparted confidential information, but
all parties agreed that information was actually available to the public); Barnett v. Matz, 483
S.W.2d 315, 319 (Tex. Civ. App.-Austin 1972, no writ)(same findings applied to a land
investor).

130. See, e.g., Gulf States Theatres Inc. v. Hayes, 518 S.W.2d 604, 607 (Tex. Civ. App.-
Beaumont 1975, no writ) (holding that no confidential relationship existed, court cited absence
of an argument by plaintiff or evidence that any confidential information had passed between
the parties).

19921
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the information must truly have been confidential. Demonstrating
unavailability to the public and perhaps inability of the alleged
"fiduciary" to otherwise receive the information than through the
party alleging the status would satisfy this requirement.' Second,
the holder of the confidential information "must do something to
protect himself," meaning that he must disclose the information in
''a manner by which he creates a duty and places it on the other
party not to ... use it in violation of that duty."'1 2 Fulfilling this
second condition requires at a minimum that (1) the disclosee must
be made aware that the information is confidential, and (2) he must
be told that the information is being imparted to him on condition
that he keep it secret. 3 To broaden the second element for wider
application, courts should require either evidence of a prior under-
standing between the parties that the information would be used for
mutual benefit, or simply an objective showing in retrospect that, as
the Texas Supreme Court has recently stated, "confidence was re-
posed and betrayed." 1 34

Courts shall read the same rule which precludes recovery on
mere evidence of subjective trust into these requirements."' Realis-
tically, one should not be expected to recover upon a showing that
he subjectively believed that the alleged "fiduciary" would not abuse
the information, or otherwise did not exercise due diligence in pro-
tecting either the information or his position. 136 As one court has
stated, a confidential relationship may be precluded unless the party

131. See, e.g., 566 S.W.2d at 26 (allegedly "confidential" information was actually available
to the public); 483 S.W.2d at 319 (same); Furr's, Inc. v. United Specialty Advertising Co.,
385 S.W.2d 456, 458 (Tex. Civ. App.-El Paso 1964, writ ref'd n.r.e.), (holding alleged "trade
secret" not to be a secret, so no confidential relationship) cert. denied, 382 U.S. 824 (1965).

132. 385 S.W.2d at 459.
133. Id. at 459-60.
134. Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 594 (Tex.

1992). The rule that an informal fiduciary relationship will be established in all cases where
confidence has been reposed and betrayed could be supplemented by the rules stated from
trademark secret law as such: (1) requirement of "confidence"; the information must truly be
confidential, (2) that it was "reposed"; disclosee is made aware that the information is
confidential and given to him on that basis, and (3) that this confidence was "betrayed"
through abuse or otherwise wrongful appropriation of the confidential information.

135. See supra note 65.
136. Cf. Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962) ("We reaffirm the principle

that parties to a contract have an obligation to protect themselves by reading what they sign.
Unless there is some basis for finding fraud, . . . they may not excuse themselves from the
consequences of failing to meet that obligation because they unwisely trusted the other party.")
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asserting the status can show that he is "guilty of no derelictions on
his own part."'13 7 A party alleging an informal fiduciary relationship
on the basis of transfer and abuse of confidential information may
likely be held to this standard.

(3) Close, Personal Friendship

In Thigpen, the Texas Supreme Court expressly recognized that
"a relationship of trust and confidence may be shown to arise
informally from a purely personal relationship."'3 8 Hence, the court
observed that friendship, if present, will play a part in establishing
objective, justifiable trust in the previous relationship.'39 As the law
surrounding informal fiduciary relationships has matured, courts have
consistently given serious consideration to the presence of a "close,
personal friendship"' 4 in the prior relationship, and such a situation
has often been a decisive element.' 4

1 Intuitively this makes sense, as
one could be reasonably expected, in a great number of situations,
to be justified in trusting a friend of many years. Additionally, this
element is relatively easy to prove through objective evidence. 42

As to proof of a close, personal friendship, the court will
generally consider length of time of the friendship as well as other
objective factors. For instance, in Horton v. Robinson, 43 the court

137. Hoover v. Cooke, 566 S.W.2d 19, 26 (Tex. Civ. App.-Corpus Christi 1978, writ
ref'd n.r.e.) (quoting Peckham v. Johnson, 98 S.W.2d 408, 416 (Tex. Civ. App.-Fort Worth
1936), aff'd, 120 S.W.2d 786 (1938)).

138. 363 S.W.2d at 253.
139. See id.
140. The phrase "close, personal friendship" has itself become somewhat of a term of art

in these cases. See, e.g., Garcia v. Fabela, 673 S.W.2d 933, 935 (Tex. App.-San Antonio
1984, no writ) ("close friends and personal confidants"); Adickes v. Andreoli, 600 S.W.2d
939, 945 (Tex. Civ. App.-Houston [1st Dist.] 1980, writ dism'd) ("close, personal friends");
Bush v. Stone, 500 S.W.2d 885, 887 (Tex. Civ. App.-Corpus Christi 1973, writ ref'd n.r.e.)
("close, personal friends"); Kalb v. Norsworthy, 428 S.W.2d 701, 705 (Tex. Civ. App.-
Houston [lst Dist.] 1968, no writ) ("close, personal friends"); Holland v. Lesesne, 350 S.W.2d
859, 861-62 (Tex. Civ. App.-San Antonio, writ ref'd n.r.e.) ("warm personal friends";
"unusually close personal friendly [sic] and confidential relationship").

141. See, e.g., Horton v. Robinson, 776 S.W.2d 260, 266 (Tex. App.-El Paso 1989, no
writ).

142. A close friendship can be easily proven through objective criteria. For instance, courts
in Texas have considered such evidence as attendance at the friend's wedding, see 428 S.W.2d
at 705, sharing vacation trips together, see 350 S.W.2d at 861-62, and the fact that the parties
were college roommates, see 776 S.W.2d at 266.

143. 776 S.W.2d 260 (Tex. App.-El Paso 1989, no writ).
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took note of the fact that the parties had been friends for twenty-
four years, that they had been boarding school roommates and friends
throughout the remainder of their schooling, and that the alleged
"fiduciary," an attorney, had earlier represented the other in a
divorce action. '" These facts weighed heavily in the court's decision
that the jury was not mistaken in finding a fiduciary relationship. 45

In Holland v. Lesesne,'4 the court affirmed a jury's finding of a
confidential relationship noting that "[flor some years prior to the
[disputed transaction], Holland and Lesesne, as well as their respec-
tive families, had been warm, personal friends[, . . . had] visited
each other regularly, ... dined together, and ... vacationed to-
gether."14

7

In Garcia v. Fabela,'4" the San Antonio Court of Appeals held
that an issue of fact was raised so as to make summary judgment
improper where the plaintiff's uncontroverted allegations stated that
a fiduciary relationship existed between the parties because, "Plain-
tiffs had continuously [known] and trusted said Defendants as close
friends and personal confidants for a period of approximately twenty
years prior [to the transaction in dispute].' ' 49 In Bush v. Stone,50

the Corpus Christi Court of Appeals considered evidence of friend-
ship, among other factors, in reversing the trial court's decision
dismissing the plaintiff's action with prejudice."' In that case, the
plaintiff alleged that he and the defendant were close, personal friends
for some twenty-six years; that because of this friendship, he trusted
defendant as if he were a member of his own family; that the parties
spent time at each other's homes; and that they had "hunted, visited,
and had repeated social contacts together.' ' 52

The existence of a prior close, personal friendship will be one
of the strongest arguments that a party alleging fiduciary status
against another can muster. From an empirical standpoint, this
argument is one of the most successful means by which an "arms-

144. Id. at 265.
145. See id.
146. 350 S.W.2d 859 (Tex. Civ. App.-San Antonio 1961, writ ref'd n.r.e.).
147. Id. at 861-62.
148. 673 S.W.2d 933 (Tex. App.-San Antonio 1984, no writ).
149. Id. at 938.
150. 500 S.W.2d 885 (Tex. Civ. App.-Corpus Christi 1973, writ ref'd n.r.e.).
151. See id. at 887-90.
152. Id. at 887-88.
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length" business relationship can become a fiduciary relationship in
Texas. 53

(4) Family Relationship

The mere fact that a family relationship exists between the parties
will not, in and of itself, give rise to an informal fiduciary relation-
ship. 54 Nonetheless, just as with personal friendships, the existence
of a family relation would, in most cases, inspire a significant measure
of justifiable trust. Additionally, because objective evidence of a
family relationship is fairly easy to assess, this element is also
relatively easy to argue objectively, so long as proof can be provided
that the relations were not strained."' Further, a catalog of Texas
cases points to the fact that evidence of a family relationship, when
it exists, can be an important element in a successful "fiduciary"
argument. 

5 6

For instance, in Texas Bank & Trust Co. v. Moore,5 7 the Texas
Supreme Court found a confidential relationship between an aunt

153. Compare Thomson v. Norton, 604 S.W.2d 473, 474-76 (Tex. Civ. App.-Dallas 1980,
no writ) (affirming summary judgment where uncontroverted allegations of defendant indicated
that the two were barely acquainted, had no social relationship, and prior business dealings
were limited to purchase by plaintiff of a house) with Adickes v. Andreoli, 600 S.W.2d 939,
941-46 (Tex. Civ. App.-Houston [ist Dist.] 1980, writ dism'd) (affirming trial court's finding
of a fiduciary relationship, as it was "supported by the testimony that [the parties] were close
personal friends and that at [the plaintiff's] request [the defendant] had agreed to assist him
in locating a suitable real estate investment, [and defendant knew that plaintiff relied upon
his knowledge and experience]").

154. Texas Bank & Trust Co. v. Moore, 595 S.W.2d 502, 508 (Tex. 1980). See also
Tuttlebee v. Tuttlebee, 702 S.W.2d 253, 256 (Tex. App.-Corpus Christi 1985, no writ) (same
rule stated).

155. Note that "strained relations" should be taken to mean that the relations were strained
such that no objective, justifiable trust could result. In a defensive sense, the party arguing
against the existence of a confidential relationship may have to argue that, because of strained
relations, there was never a fiduciary relationship to begin with, not that because of strained
relations the fiduciary relationship terminated before the disputed transaction or occurrence.
The Texas Supreme Court has expressly held that the latter is not a valid defense, at least
between ex-partners. See Johnson v. Peckham, 120 S.W.2d 786, 788 (Tex. 1938) ("If the
existence of strained relations should be suffered to work an exception [to the strict fiduciary
duty], then a designing fiduciary could easily bring about such relations to set the stage for a
sharp bargain.").

156. See, e.g., 595 S.W.2d at 508; 702 S.W.2d at 255 Miller v. Miller, 700 S.W.2d 941,
942 (Tex. App.-Dallas 1985, writ ref'd n.r.e.); Hatton v. Turner, 622 S.W.2d 450, 452 (Tex.
Civ. App.-Tyler 1981, no writ); Thames v. Johnson, 614 S.W.2d 612, 613 (Tex. Civ. App.-
Texarkana 1981, no writ).

157. 595 S.W.2d 502 (Tex. 1980).
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and-her nephew where the nephew had assisted his aunt and she had
given him rights of survivorship in two of her bank accounts.'"8

Similarly, a confidential relationship was found in Hamblett v.
Coveney,3 9 wherein the court noted that the plaintiff was the defen-
dant's niece, that the entire family had sustained a close relationship
for years and frequently spent holidays together, that the defendant
counselled and assisted the plaintiff for years, and a close relationship
had grown between them in which the plaintiff had grown to trust
and rely upon the defendant. 60

The family relationships that have been recognized in Texas are
not limited to those in the immediate family, 61 and in some instances
courts have recognized an informal fiduciary relationship when one
was simply "like family."' 62 For instance, the court found in Andrews
v. Andrews 63 that a confidential relationship existed between two
fiancees prior to their marriage.'" In that case, "[alt the time of the
transactions [in dispute], the parties had been seeing each other for
approximately seven years; they were living together and were engaged
to be married.' 1

65

(5) Accustomed to Guidance

Objective, justifiable trust may also develop where one party
has, over time, become accustomed to being guided by another's

158. Id. at 508-09. The court initially stated that "the relationship of... aunt and nephew-
together with [the nephew's] assistance to [the aunt], do not, standing alone, establish a
fiduciary relationship." Id. at 508. The court also indicated that the mere fact of the bestowing
of benefits would not establish the relationship either. Id. Nonetheless, with a combination of
these factors, the court found the relationship. Id. at 509.

159. 714 S.W.2d 126 (Tex. App.-Houston [ist Dist.] 1986, writ ref'd n.r.e.).
160. Id. at 129.
161. See, e.g., 595 S.W.2d at 509 (aunt/nephew); 714 S.W.2d at 129 (aunt/neice); Tuttlebee

v. Tuttlebee, 702 S.W.2d 253, 255 (Tex. App.-Corpus Christi 1985, no writ) (brother-in-law);
Miller v. Miller, 700 S.W.2d 941, 942 (Tex. App.-Dallas 1985, writ ref'd n.r.e.) (spouses);
Hatton v. Turner, 622 S.W.2d 450, 452 (Tex. Civ. App. -Tyler, 1981 no writ) (parent/child
and brother/sister); Thames v. Johnson, 614 S.W.2d 612, 613 (Tex. Civ. App.-Texarkana
1981, no writ) (parent/child).

162. See, e.g., Kostelnik v. Roberts, 680 S.W.2d 532, 534 (Tex. App. -Corpus Christi
1984, writ ref'd n.r.e.) (defendant was "like a son" to plaintiffs); Turner v. Miller, 618 S.W.2d
85, 86 (Tex. Civ. App.-El Paso 1981, writ refd n.r.e.) (defendants treated as if they were
plaintiff's children).

163. 677 S.W.2d 171 (Tex. App.-Austin 1984, no writ).
164. See id. at 174.
165. Id. Note that this may also have qualified as a "close, personal friendship." See

supra Subpart III.A.(3).
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advice, judgment, or counsel. Thus, the Texas Supreme Court, in
Thigpen v. Locke,"S' stated that a confidential relationship could exist

where, because of family relationship or otherwise, the [party
alleging the fiduciary status] is in fact accustomed to [being]
guided by the judgment or advice of the [alleged fiduciary] or is
justified in placing confidence in the belief that the [fiduciary]
will act in the interest of the [party relying upon him]. 617

Two intuitive situations wherein this rule could be used are (1)
where a professional such as an accountant or bookkeeper has, over
a long period of time, guided business decisions of another,'6 or (2)
where one assumes responsibility for the personal care of another.' 0

The case of Kalb v. Norsworthy, 70 a prime example of the Texas
Supreme Court's "accustomed to guidance" statement in Thigpen,
involved a doctor of medicine and a certified public accountant.17'
The two parties had been personal friends for twenty years, had on
numerous occasions visited each other's homes, and one was best
man in the other's wedding. 172 The defendant-accountant had pre-
pared the plaintiff-doctor's tax returns for nineteen of twenty years
that they were friends. 73 Further, the accountant had compiled certain
information in connection with the doctor's divorce. 74 The transac-
tion in dispute arose from the work surrounding the divorce.'7 The

166. 363 S.W.2d 247 (Tex. 1962).
167. Id. at 253 (quoting RESTATEMENT OF RE sTIrToN § 182 cmt. b (1937)). Like many of

the rules surrounding confidential relationships, this rule, originally set in the context of
constructive trusts, has been updated and broadened in later cases. One court more recently
stated the rule as such: "A confidential relationship exists where one party is in fact accustomed
to being guided by the judgment or advice of the other, or is justified in placing confidence
in the belief that such party will act in its interest." Thames v. Johnson, 614 S.W.2d 612,
614 (Tex. Civ. App.-Texarkana 1981, no writ) (quoting Page Airways, Inc. v. Associated
Radio Serv. Co., 545 S.W.2d 184, 192 (Tex. Civ. App.-San Antonio 1976, writ ref'd n.r.e.)).

168. The application of this element in a "business affairs" setting is supported in Texas
case law. See, e.g., Dominguez v. Brackney Enters., Inc., 756 S.W.2d 788, 791 (Tex. App.-
El Paso 1988, writ denied) (businessmen accustomed to accountant's guidance where accountant
was also a long-time friend); Kalb v. Norsworthy, 428 S.W.2d 701, 703 (Tex. Civ. App.-
Houston [lst Dist.] 1968, no writ) (doctor accustomed to accountant's guidance where ac-
countant also a long-time friend).

169. Texas court have not applied this element to "personal affairs" situations, preferring
instead to apply the "dominance/weakness" element. See infra Subpart III.A.(7).

170. 428 S.W.2d 701 (Tex. Civ. App.-Houston [1st Dist.] 1968, no writ).
171. See id. at 703.
172. Id.
173. Id.
174. Id.
175. Id. at 703-04.
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court held that a fiduciary relationship existed between the parties
because the doctor "was accustomed to being guided by the judgment
or advice of [the accountant] in legal and accounting matters relating
to income taxation.' '1 76 The court stated further that "[b]y reason
of [the parties' long association] in a business relationship, as well
as the close personal friendship existing between them, [the plaintiff-
doctor] was justified in placing confidence in the belief that [the
defendant-accountant] would act in his best interest.'"7

The defendant in Dominguez v. Brackney Enterprises, Inc.178

was also a certified public accountant, whose duties included pre-
paring the plaintiffs' tax returns and giving advice on tax shelters,
tax avoidance, and investments. 7 9 The plaintiffs were businessmen
and investors.' s° It was out of certain investment advice given to the
plaintiffs by the defendant that the disputed transaction occurred.' 8'

The court, in finding that the defendant was a fiduciary to the
plaintiffs, reasoned that "[i]n addition to the business relationship
between [the parties] . . ., the evidence shows that the two had
become good social friends[, . . . and the defendant] undertook to
be the accountant for the [business]." 182 The court finally concluded
that

[wihere a party is accustomed to being guided by the judgment
or advice of another in legal and accounting matters relating to
income taxation, and there exists a long association in a business
relationship, as well as a personal friendship, the first party is
justified in placing confidence in the belief that the other party
will act in his best interest.' s3

From a "personal affairs" standpoint, a situation could easily
be posited where an elderly person may become accustomed to being

176. Id. at 705.
177. Id. Note that the friendship more than likely carried great weight in the court's

analysis, thus making it unclear just how much weight this element, standing alone, carries.
178. 756 S.W.2d 788 (Tex. App.-El Paso 1988, writ denied).
179. Id. at 790.
180. Id.
181. See id. at 790-91.
182. Id. at 791.
183. Id. (citing Kalb v. Norsworthy, 428 S.W.2d 701, 705 (Tex. Civ. App.-Houston [1st

Dist.] 1968, no writ)) (emphasis added). Again, the presence of the close, personal friendship
made unclear the amount of weight actually placed upon the "accustomed to guidance"
element, thus, it should not be assumed that this element, standing alone, will be enough to
warrant imposition of a confidential relationship. It could be argued, however, that an
accountant, like a lawyer, could more easily inspire justifiable trust than could just another
businessman.
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guided by a younger individual who has assumed a level of respon-
sibility for the other's care.'" The courts in Texas, however, have
not applied this rule to these situations, preferring instead to take
the "dominance/weakness" approach (discussed below) to these fi-
duciary problems." 5 Thus, the "accustomed to guidance" element
has only been applied in "business affairs" cases.M Nonetheless, a
fair argument could be made that the "accustomed to guidance"
element could in fact extend to both "business affairs" and "personal
affairs" situations.

(6) Superior Knowledge/Knowledge of Reliance

The alleged "fiduciary's" superior knowledge of the subject
matter of the disputed transaction or occurrence than that of the
other party may, in some cases, weigh into the court's "informal
fiduciary" analysis.' When analyzing the circumstances of a case,
however, a court shall examine the relative status of the parties to
determine whether this element will be of any assistance.' Addition-

184. See, e.g., Kostelnik v. Roberts, 680 S.W.2d 532, 534-35 (Tex. App.-Corpus Christi
1984, writ refrd n.r.e.). In that case, the evidence showed that the defendant knew he had
been made a beneficiary in plaintiffs will, to receive "everything [she] owned." Id. at 534.
The defendant made bank deposits and paid bills for the plaintiff, and personally arranged
for the plaintiff to enter a convalescent home. Id. at 535. The plaintiff deeded everything she
had to the defendant at defendant's suggestion, and the defendant promised to return the
property after the plaintiff left from the convalescent home. Id. The defendant reneged. See
id. at 534. Although not expressly stated by the court, the facts indicate that the plaintiff had
become accustomed to relying upon the defendants. See id. at 534-35 (facts indicate that the
defendant took care of the plaintiff). Note that the court cited only the general Thigpen rule
that fiduciary relationships "may arise informally from moral, social, domestic or purely
personal relationships."

Id. at 534 (citing Thigpen v. Locke, 363 S.W.2d 247, 253 (Tex. 1962)). See also Turner v.
Miller, 618 S.W.2d 85 (Tex. Civ. App.-EI Paso 1981, writ ref'd n.r.e.) (holding similar fact
situation to be a fiduciary relationship).

In addition to fitting the "accustomed to guidance" argument or element, these cases would
fit into the "domination/weakness" element as well. See infra Subpart III.A.(7).

185. See infra Subpart III.A.(7).
186. See supra note 168 and accompanying text.
187. See, e.g., Adickes v. Andreoli, 600 S.W.2d 939, 945 (Tex. Civ. App.-Houston [Ist

Dist.) 1980, writ dism'd) (finding that the element of superior knowledge played a part in the
finding of a confidential relationship); Tuck v. Miller, 483 S.W.2d 898, 905 (Tex. Civ. App.-
Austin 1972, writ ref'd n.r.e.) (same approach).

188. For instance, if the parties are two businessmen, this argument will run into the policy
principle that two businessmen should use due diligence in order to protect their interests, or
that "a party is charged with having known the legal effect of a contract voluntarily made."
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ally, evidence that the alleged "fiduciary" knew that the other party
was relying upon his superior knowledge will strengthen the argu-
ment. '19

The case of Adickes v. Andreoli'9' presents an example of the
court finding a confidential relationship in part because the alleged
fiduciary knew that the other had relied on his superior knowledge.' 9'
In Adickes, the parties were both professional artists. 92 The defen-
dant Adickes, however, in addition to being an artist, was also a
sophisticated and successful real estate investor. 93 Andreoli, on the
other hand, knew nothing about investing in real estate, but ap-
proached Adickes often, requesting that he be allowed to "get on

See Winston v. Lake Jackson Bank, 574 S.W.2d 628, 629 (Tex. Civ. App.-Houston [14th
Dist.] 1978, no writ) (citing Barfield v. Howard M. Smith Co., 426 S.W.2d 834, 838 (Tex.
1968). See generally supra note 89 and accompanying text (discussion of policy principles that
can militate against the finding of a confidential relationship).

In Winston, the plaintiff, a bank customer, alleged that the bank's superior knowledge of
the legal effects of promissory notes put upon the bank the duty to explain those effects to
laymen. 574 S.W.2d at 629. The court declined to implement this duty, quoting the rule above.
See id. Hence, in some situations, even when there is superior knowledge and the parties do
not deal on an even level, the court will not find a relationship based upon superior knowledge.

As a general rule, as the disparity in bargaining positions increases, the chances that this
element will be given serious consideration will also increase. Note, however, that other
elements will have to be present as well. In Winston, for instance, the plaintiff/customer could
not prove any "relationship before" other than a basic debtor/creditor relationship with the
bank that had lasted for "several years." Id. See also Thomson v. Norton, 604 S.W.2d 473,
475-76 (rex. Civ. App.-Dallas 1980, no writ) (holding that no fiduciary relationship existed
because plaintiff never asked for advice, defendant never offered any, and no social or personal
relationship before the disputed transaction was present).

Finally, in Texas, a debtor/creditor relationship, no matter how long in duration, is essentially
prima facie considered to be "arms-length" dealing. See Thigpen v. Locke, 363 S.W.2d 247,
253 (rex. 1962); Greater Southwest Office Park, LTD v. Texas Commerce Bank Nat'l Ass'n.,
786 S.W.2d 386, 391 (Tex. App.-Houston [1st Dist.] 1990, writ denied) ("In Texas, a special
[or confidential] relationship does not normally exist between a borrower and a lender ....
[The customer's] mere subjective trust in the Bank, by itself, is not enough to transform the
arms-length dealings of a debtor and creditor into a fiduciary relationship." (citing Thigpen,
363 S.W.2d at 253)). The Greater Southwest court did state that a special relationship could
exist between a lender and borrower if the lender exercised excessive control or influence on
the borrower's business activities. 786 S.W.2d at 391. After Crim Truck & Tractor Co.,
however, the level of control would have to be similar, if not identical, to that which an
insurer can exercise over an insured in settling a claim. See Crim Truck & Tractor Co. v.
Navistar Int'l Transp., 823 S.W.2d 591, 594-96 (Tex. 1992).

189. See 600 S.W.2d at 945-46.
190. 600 S.W.2d 939 (Tex. Civ. App.-Houston [1st Dist.] 1980, writ dism'd).
191. Id. at 945-46.
192. Id. at 941.
193. Id. at 941-42.
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his bandwagon.' 94 The transaction in dispute arose from a subse-
quent real estate deal. 9 s In the lawsuit that followed, the court held
that Adickes stood as a fiduciary to Andreoli because, aside from
the fact that they had been close, personal friends for about eight
years, "Adickes knew that Andreoli relied on his ability and expe-
rience in the real estate business in the vicinity of Houston and its
surrounding areas." 196

Another case involving superior knowledge and, by implication,
knowledge of reliance, was Tuck v. Miller,197 wherein the court also
found a confidential relationship. 98 The court found that the plaintiff
relied upon the defendant because of a fifteen year friendship and
the fact that the defendant represented that he had superior knowl-
edge in the areas of "buying and selling land and financing land."' 99

The plaintiffs also presented evidence that the defendant had posi-
tively asserted his superior knowledge and business skill and had
"chided [the plaintiffs] for not availing themselves [of him] in their
time of need." 200

(7) Dominance! Weakness

An informal fiduciary relationship may exist when "one person
has reposed a special confidence in another to the extent that the
parties do not deal with each other on equal terms, either because
of an overmastering dominance on the one side, or weakness [or]
dependence ... on the other."'20 1 This element closely parallels and
resembles both the "accustomed to guidance" (as it would apply to
personal affairs) and the "superior knowledge/knowledge of reli-
ance" elements above. As with those two elements, the effectiveness

194. Id.
195. See id. at 942-43.
196. Id. at 945-46.
197. 483 S.W.2d 898 (Tex. Civ. App.-Austin 1972, writ ref'd n.r.e.).
198. Id. at 905.
199. Id. Tuck, the defendant, offered to help the plaintiffs keep their farm by his purchasing

the legal title and holding it for them until they could afford to repurchase the property. Id.
Tuck was quoted as saying that if the plaintiffs "'were getting behind any or ... having
problems financially or .. .wanted to refinance it,' why didn't [they] come to him? 'What
are friends for if they can't help you?'" Id. Tuck subsequently held the deed to the farm and
refused to surrender it as agreed. See id.

200. Id.
201. Locke v. Thigpen, 353 S.W.2d 249, 255 (Tex. Civ. App.-Houston), rev'd on other

grounds, 363 S.W.2d 247 (1962).

19921
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of an argument based upon dominance/weakness will depend to a
great extent on the relative status of the parties who are involved. 2°2

In Pope v. Darcey,103 the trial court found that a confidential
relationship existed and cancelled an earnest money contract that the
plaintiff, 204 an attorney, had entered into with a previous client's
brother, Louis Boekelman, before Boekelman died30 The property
that the plaintiff sought to purchase had previously belonged to
Boekelman's sister, Jenny Bruno, who left it to Boekelman in her
will .

21 Finding that the trial court correctly cancelled the earnest
money contract,2 the court reasoned that the plaintiff had prepared
Jenny Bruno's income tax returns for many years, had represented
her estate at her death, and was thus intimately familiar with the
value of her holdings, including the property he later contracted to
purchase from Boekelman." The court further found that the plain-
tiff was "dealing with an elderly man who was apparently not in
complete possession of his faculties.'"' Hence, the court determined
that a confidential relationship existed between the plaintiff and
Boekelman, because "there was both dominance on the part of [the
plaintiff] and weakness coupled with trust on the part of Boekel-
man. "210

The court in Dodson v. Kung,21' however, found no relationship
where the parties were two businessmen.2 1 2 Dodson, the plaintiff,
argued that Kung should be a fiduciary to Dodson, under a "dom-
inance/weakness" theory which the court declined to accept. 213 The
court stated that "although Kung was in a superior position because
of his wealth and business experience, the testimony also reveals that
Dodson was not a naive young man when he went to work for
[Kung]. ' ' 21 4 The court further observed that Dodson "was 36 years

202. In this case, one party must actually be in a position to dominate the other.
203. 667 S.W.2d 270 (Tex. App.-Houston [14th Dist.] 1984, writ ref'd n.r.e.).
204. In this case, a relative of one of the defendants intervened and brought this action

against the plaintiff as a third party defendant. Id. at 272.
205. Id.
206. Id.
207. Id. at 274.
208. Id. at 275.
209. Id.
210. Id.
211. 717 S.W.2d 385 (Tex. App.-Houston [14th Dist.] 1986, writ ref'd n.r.e.).
212. See id. at 387.
213. Id. at 388.
214. Id. at 389.
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old, had operated his own business at a profit and was familiar with
contracts and litigation," and had bargained with Kung before he
agreed to enter the contract in dispute. ' The court finally concluded,
"Dodson was a grown man with considerable business sense," and
that no evidence existed "that these men were not dealing at arms
length and on equal terms. '"216

Note that the two prior cases imply that both parties will be
examined, and that as weakness in one decreases, the potential for
dominance by the other will decrease accordingly." 7 Thus, as a
practical matter, the "dominance/weakness" argument will better
work in a personal setting than in a business setting.1 8

B. The Duty of Good Faith and Fair Dealing and the Inherent
Difficulty in Arguing the Fiduciary "Class"

As Figure 1 denotes above, the existence of a confidential
relationship is determined on a case by case basis. 1 9 In each case,
the party alleging the confidential relationship must prove that the
relationship is fiduciary.?0 Hence, even when a relationship is found
in one case, chances are that the case as precedent will be of no use
in another set of circumstances.2' "Special relationships" created in
case law, on the other hand, are recognized on a class-by-class basis."m
The same is true of the "formal" or "technical" fiduciary relation-
ship. 223 Thus, in either of these cases, once the status is proven that
the two parties belong to a certain class of relationships (i.e. attorney/

215. Id.

216. Id.

217. See supra notes 203-16 and accompanying text.
218. In a business setting, this argument clashes with the policy in Texas law that in

transactions between businessmen, each must protect his own interests. See Thigpen v. Locke,
363 S.W.2d 247, 253 (Tex. 1962); Hoover v. Cooke, 566 S.W.2d 19, 27 (Tex. Civ. App.-
Corpus Christi 1978, writ ref'd n.r.e.). See generally supra note 89 and accompanying text
(discussing the different policy principles that can weigh against the finding of a confidential
relationship).

219. See 363 S.W.2d at 253 ("The existence of the fiduciary relationship is to be determined
from the actualities of the relationship between the persons involved.")

220. See id.
221. Compare, e.g., Pope v. Darcey, 667 S.W.2d 270, 272-75 (Tex. App.-Houston [1st

Dist.] 1984, writ ref'd n.r.e.) (finding domination in "private" setting between elderly man
and younger man who had superior knowledge) with Dodson v. King, 717 S.W.2d at 387-89
(finding no domination where the two parties were both businessmen).

222. See supra note 47.
223. See supra notes 42-43.
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client or insurer/insured), the respective duty automatically arises as
a matter of law. 224 From a practitioner's standpoint, this is an
important distinction, for the precedential value of a case establishing
a new relationship in either of the two latter categories will obviously
be much greater. The court will essentially be recognizing a new
fiduciary "class." Thus far, Texas courts have been hesitant to do
this. 5

For one making a "fiduciary" argument, an important tactical
implication to the Texas courts' bias against creating fiduciary classes
exists. The practitioner should, when possible, always argue to the
court that the case at bar is unique in that it could not be easily
applied as precedent. Hence, argue that the finding of a fiduciary
relationship in this case will not create a new fiduciary class. 226

Remember that the duty of good faith and fair dealing is but one
of the duties that comes with the establishment of a confidential
relationship. 227 Therefore, if the facts exist establishing the prior
relationship, the court can be urged to find a confidential relationship
as to the case at bar, while at the same time avoid creating a new
fiduciary "class." Meeting the burden of proof to establish a con-

224. See Crim Truck & Tractor Co. v. Navistar Int'l Transp., 823 S.W.2d 591, 594 (Tex.
1992).

225. See e.g., Georgetown Assocs., Ltd. v. Home Fed. Sav. & Loan Ass'n, 795 S.W.2d
252, 255 (Tex. App.-Houston [14th Dist.] 1990, writ dism'd w.o.j.) (citing McClendon v.
Ingersoll-Rand Co., 757 S.W.2d 816, 819-20 (Tex. App.-Houston [14th Dist.) 1988), ("If we
were to recognize the employer-employee relationship as "special," that would be tantamount
to putting every commercial contract under the umbrella of Arnold: vendor-purchaser, lessor-
lessee, lender-borrower. Such an extension would undermine the very foundation of Arnold
by denying that an insurance relationship is deserving of any special protection: it would in
effect repudiate the Court's rationale to confuse the exceptional with the everyday."), rev'd
on other grounds, 779 S.W.2d 69 (1989), rev'd on other grounds, 111 S.Ct. 478 (1990).

The Texas Supreme Court has been just as hesitant to bring new classes under the "special
relationship" umbrella. However, rather than make broad declarations such as that above, the
court has relied on other methods to avoid their inclusion. See, e.g., 823 S.W.2d at 594
(declining to declare the franchisor-franchisee relationship to be "special," and stating that
the relationship is sufficiently regulated by statute); McClendon v. Ingersoll-Rand Co., 779
S.W.2d 69, 70 n.l (Tex. 1989) (wherein the court decided the case on other grounds and did
not need to reach the issue of whether an employer-employee relationship should be considered
a special relationship), rev'd on other grounds, Ill S.Ct. 478 (1990).

226. Although it failed, this strategy was tried in Crim Truck & Tractor Co. See 823
S.W.2d at 594. Nonetheless, intuition dictates that a court will be less hesitant to find a
fiduciary relationship in the case before it when the relationship found will only apply to that
case.

227. See id.



INFORMAL FIDUCIARY RELATIONSHIPS

fidential relationship is not easy.28 However, since establishing a new
special relationship seems to rely more on the Texas Supreme Court's
grace than on any burden of proof, the confidential relationship will
many times be the only alternative.

IV. CONCLUSION

Informal fiduciary relationships have been a part of Texas law
for over a half-century. Yet, in comparing a few "fiduciary" opi-
nions, one gets the feeling that whether or not a party will be deemed
a fiduciary in any given case is largely a matter of chance; that what
the judge is really saying is, "I cannot define what is a fiduciary,
but I know one when I see it." Even if no definition for "fiduciary"
can be derived, that does not mean that no order can be given to
fiduciary arguments and the decisions based upon them must be
arbitrary. Confidential relationships will be determined to exist upon
the facts in each case combined with supporting or countervailing
principles of law, equity, and public policy. Although no two cases
will be the same, the framework set forth above should be an effective
tool for analyzing them all.

Gregory B. Westfall

228. See Gillum v. Republic Health Corp., 778 S.W.2d 558, 567 (Tex. App.-Dallas 1989,
no writ) ("A fiduciary duty is an extraordinary one and will not be lightly created.").
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