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I. INTRODUCTION

The Fifth Circuit decided a number of cases during the survey
period in which it established new rules or clarified existing law. The
decisions discussed in this article represent the court's activity in a
myriad of procedural areas. The cases are grouped according to their
common themes with special attention given to the more significant
decisions.
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In addition to being affected by Fifth Circuit decisions, the law
of the circuit has been affected by the Supreme Court's action in
two cases arising out of the Fifth Circuit. In Edmondson v. Leesville
Concrete Co.,' the Supreme Court reversed the Fifth Circuit's en
banc decision in which the Fifth Circuit had rejected the civil appli-
cation of Batson v. Kentucky2 to peremptory challenges in criminal
actions.3 The Fifth Circuit fared better, however, in Chambers v.
Nasco, Inc. ,4 in which the Supreme Court affirmed the Fifth Circuit's
decision that a district court has inherent power to impose sanctions
upon a party and his attorney for bad faith conduct.5

II. THE SUPREME COURT'S DECISION IN EDMONDSON V. LEESVILLE
CONCRETE Co.

In its en banc decision in Edmondson v. Leesville Concrete Co.,
the Fifth Circuit held that the Batson v. Kentucky rule regarding
peremptory challenges should not be applied to civil cases.6 The case
arose from a personal injury lawsuit. 7 At trial, the defendant exercised
three peremptory challenges to strike two black and one white venire
members.8 The district court denied the plaintiff's request that the
defendant be required to give a race-neutral explanation for its
challenges .9

The Fifth Circuit affirmed the district court's decision, finding
that Batson should not be applied to civil actions on these facts for
two reasons. 0 First, the court held that no state action was involved."
Secondly, the court found that because of the "vastly different things
at stake"1 2 in civil and criminal trials, the rule did not need to be
extended to civil actions.' 3

1. I11 S. Ct. 2077 (1991).
2. 476 U.S. 79 (1986).
3. 111 S. Ct. at 2079.
4. 111 S. Ct. 2123.
5. 111 S. Ct. at 2131.
6. 895 F.2d 218, 226 (5th Cir. Mar. 1990), rev'd, III S. Ct. 2077 (1991).
7. Id. at 219.
8. Id.
9. Id.
10. Id. at 226.
11. Id. at 225.
12. Id.
13. Id.
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The Supreme Court rejected the reasoning of the Fifth Circuit
in a 6-3 decision. 14 As to state action, the Court used the test set
out in Lugar v. Edmondson Oil Co.:" (1) whether the claimed
constitutional deprivation resulted from the exercise of a right or
privilege having its source in state authority; and (2) whether the
private party charged with the deprivation could be described in all
fairness as a state actor. 6 The Supreme Court found, as did the
Fifth Circuit, that the first part of the test was met. 7 The Court,
however, disagreed with the Fifth Circuit as to the second part of
the test, finding that the private party here could be considered a
state actor because: (1) it could not exercise its peremptory challenges
without "overt, significant assistance of the court;"' 8 (2) the exercise
of a peremptory challenge involves the performance of a traditional
function of the government; and (3) the injury caused by race-based
peremptory challenges is aggravated by the direct result of govern-
ment participation and delegation and by the fact that it occurs in
the courthouse. 9

The Supreme Court also rejected the Fifth Circuit's reasoning
that the interests implicated in civil cases were sufficiently different
from those implicated in criminal cases to allow different rules.2

0

Rather, according to the Court,
A civil proceeding often implicates significant rights and interests.
Civil juries, no less than their criminal counterparts, must follow
the law and act as impartial factfinders .... [T]heir verdicts, no
less than those of their criminal counterparts, become binding
judgments of the court. Racial discrimination has no place in the
courtroom, whether the proceeding is civil or criminal.2'
Justice O'Connor wrote a dissent, in which Chief Justice Rehn-

quist and Justice Scalia joined, in which she found that because a
peremptory strike by a private party is "fundamentally a matter of
private choice and not state action," the Court's finding of state
action was incorrect. 22 In addition, Justice Scalia wrote a separate

14. Edmonson v. Leesville Concrete Co., Inc., 111 S. Ct. 2077 (1991).
15. 457 U.S. 922 (1982).
16. Id. at 937.
17. 111 S. Ct. at 2083.
18. Id. at 2084.
19. Id.
20. Id. at 2086.
21. Id. at 2088.
22. Id. at 2089.
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dissent in which he argued that the majority's decision will result in
greater difficulty for minority litigants attempting to seat a racially
diverse jury and imposes an additional burden on "already-submerged
state and federal trial courts.'' 23

III. SANCTIONS

Once again, the Fifth Circuit had before it a number of appeals
regarding the imposition of sanctions. In many of these, the court
routinely reviewed the trial court's decision on sanctions. However,
in several of the cases, the court shed light on the nature and amount
of detail required in sanctions orders. It also dealt with due process
implications of imposing sanctions.

A. The Supreme Court's Decision in Chambers v. Nasco, Inc.

Perhaps the most significant decision out of the Fifth Circuit
regarding sanctions was not one occurring during this survey period
but rather was the Supreme Court's affirmance of a decision discussed
in last year's survey, Nasco, Inc v. Calcasieu Television & Radio.24
In a 5-4 decision, the Supreme Court upheld the ruling of the Fifth
Circuit that a district court has the inherent power to impose sanctions
upon a party and the party's attorneys for bad faith conduct. 2 The
district court in this case ordered a party to pay $66,286.65 in
appellate sanctions and $996,644.65 in attorneys' fees and related
expenses. 26 The Fifth Circuit affirmed, finding that the district court
had properly used its inherent power to impose sanctions for bad
faith conduct. 27 The Supreme Court affirmed the decision in Cham-
bers v. Nasco, Inc.28

23. Id. at 2095-6.
24. See Chambers v. Nasco, Inc., 111 S. Ct. 2123 (1991).
25. Id.

26. See Nasco, Inc. v. Calcasieu Television &.Radio, Inc., 124 F.R.D. 120 (W.D. La.
1989) aff'd, 894 F.2d 696 (1990), aff'd sub nom. Chambers v. Nasco, Inc., 111 S. Ct. 2123
(1991). The district court's order also included sanctions against others, who were not parties
in the Supreme Court action. Id. Appellant's sister, who had participated in a fraudulent
transfer of some of the property in issue, was sanctioned by a reprimand; one of his attorneys
was disbarred and prohibited from seeking readmission for three years; another attorney was
suspended from practice before the district court for six months; and another attorney was
suspended for five years. Id.

27. See 894 F.2d at 706.
28. See III S. Ct. at 2136.
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The underlying cause of action in the case involved a contract
for the purchase of a television station and broadcast license between
the station's owner, Chambers, and Nasco, Inc.29 Chambers failed
to comply with the terms of the contract, prompting discussions with
Nasco. 30 These discussions were followed by notice to Chambers that
Nasco was preparing to file an action for specific performance as
well as seek a temporary restraining order preventing the alienation
or encumbrance of the properties subject to the agreement. 31 Cham-
bers responded with a series of actions, occurring both before the
suit was filed and during the proceedings, for which the district court
imposed sanctions.3 2 Those actions were characterized by the district
court as: "(1) attempt[ing] to deprive th[e] Court of jurisdiction by
acts of fraud, nearly all of which were performed outside the confines
of this Court, (2) fil[ing] false and frivolous pleadings, and (3)
attempt[ing], by other tactics of delay, oppression, harassment and
massive expense to reduce plaintiff to exhausted compliance." ' 3

The district court found that both Rule 113 and 28 U.S.C.

29. See id. at 2128.
30. Id.
31. Id.
32. Id. at 2130-31.
33. Nasco, Inc. v. Calcasieu Television & Radio, Inc., 124 F.R.D. 120, 138 (W.D. La.

1989).
34. FED. R. Civ. P. 11. Rule 11 provides:

Every pleading, motion, and other paper of a party represented by an attorney shall
be signed by at least one attorney of record in the attorney's individual name, whose
address shall be stated. A party who is not represented by an attorney shall sign the
party's pleading, motion, or other paper and state the party's address. Except when
otherwise specifically provided by rule or statute, pleadings need not be verified or
accompanied by affidavit. The rule in equity that the averments of an answer under
oath must be overcome by the testimony of two witnesses or of one witness sustained
by corroborating circumstances is abolished. The signature of an attorney or party
constitutes a certificate by the signer that the signer has read the pleading, motion,
or other paper; that to the best of the signer's knowledge, information, and belief
formed after reasonable inquiry it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any improper purpose, such as to
harass or to cause unnecessary delay or needless increase in the cost of litigation. If
a pleading, motion, or other paper is not signed, it shall be stricken unless it is
signed promptly after the omission is called to the attention of the pleader or movant.
If a pleading, motion, or other paper is signed in violation of this rule, the court,
upon motion or upon its own initiative, shall impose upon the person who signed
it, a represented party, or both, an appropriate sanction, which may include an
order to pay to the other party or parties the amount of the reasonable expenses
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section 192711 were inapplicable and, therefore did not provide a
basis for the imposition of sanctions.3 6 Rule 11 was not applicable
because the conduct described in the first and third categories did
not involve papers filed with the court.3 7 Also, the falsity of the
documents described in the second category did not become apparent
until after trial on the merits and, therefore the court could not have
assessed sanctions at the time the papers were filed.38 As to section
1927, the court found it inadequate because section 1927 would not
reach the party and did not apply to " 'acts which degrade the
judicial system,' including 'attempts to deprive the Court of juris-
diction, fraud, misleading and lying to the Court.' ",9 The court,
therefore, relied on its inherent power to impose sanctions.4

The Supreme Court was presented with three issues on appeal:
(1) did enactment of rules and statutes allowing the imposition of
sanctions displace the courts' recognized inherent authority to impose
sanctions for bad faith conduct? 4' (2) was the use of that power to
assess attorneys' fees in a diversity case a violation of Erie principles
when the applicable state law prohibited such fee-shifting? 4 and (3)
did the court abuse its discretion in this particular instance? 43

As to the first issue, the majority opinion, written by Justice
White, held that, although Congress could place limits on the exercise
of the inherent power of the courts, Congress had not done so
through the sanctions statutes and rules." Therefore, those statutes
and rules did not displace the courts' inherent power to impose

incurred because of the filing of the pleading, motion, or other paper, including a
reasonable attorney's fee.

FED. R. Crv. P. 11.
35. 28 U.S.C. § 1927 (1988). The statute states:

Any attorney or other person admitted to conduct cases in any court of the United
States or any Territory thereof who so multiplies the proceedings in any case as to
increase costs unreasonably and vexatiously may be required by the court to satisfy
personally the excess costs, expenses, and attorneys' fees reasonably incurred because
of such conduct.

Id.
36. See 124 F.R.D. at 138-39.
37. See id.
38. See id.
39. Chambers v. Nasco, Inc., III S. Ct. at 2131 (quoting Nasco, Inc. v. Calcasieu

Television & Radio, Inc., 124 F.R.D. at 138-39 (W.D. La. 1989)).
40. See III S. Ct. at 2131.
41. See id.
42. See id.
43. See id. at 2138-39.
44. See id. at 2135.
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sanctions for bad-faith conduct. 45 Additionally, the court relied on
precedent to find that the court could use this inherent power even
when the sanctioned conduct came within the parameters of a par-
ticular rule.4 The majority did, however, caution that the district
court should be careful in using that power. The court cautioned
that

when there is bad-faith conduct in the course of litigation that
could be adequately sanctioned under the rules, the court ordi-
narily should rely on the rules rather than the inherent power.
But if in the informed discretion of the court, neither the statute
nor the rules are up to the task, the court may safely rely on its
inherent power.47

Secondly, the majority rejected the appellant's argument that in
a diversity case federal courts cannot use their inherent power to
assess attorney's fees as a sanction unless the applicable state law
recognizes the bad-faith exception to the American Rule against fee-
shifting.4 Here, the applicable state law of Louisiana prohibited
punitive damages. 49 The appellant argued that the assessment of
attorneys' fees was punitive and therefore amounted to the imposition
of punitive damages for breach of contract, the underlying cause of
action. 0 The Court rejected that argument, finding that the attorneys'
fees were not assessed because of appellee's success on the underlying
claim, which would have been contrary to Louisiana state policy,
but rather were assessed for conduct during litigation, specifically

45. See id.
46. See id. The Court relied on Link v. Wabash Railroad Co., 370 U.S. 626 (1962) and

Roadway Express, Inc. v. Piper, 447 U.S. 752 (1980) as authority indicating that the courts
had inherent power to impose sanctions upon a finding of bad faith. In Link, the Court
recognized the inherent poser of a federal district court to dismiss a case sua sponte for failure
to prosecute. 370 U.S. at 633. In Roadway Express, the Court remanded a case for imposition
of sanctions under both Rule 37 and the court's inherent power. 447 U.S. at 767-68.

47. 111 S. Ct. at 2136.
48. Id. at 2137. The Court's holding on this point derived from its interpretation of

footnote 31 in Alyeska Pipeline Service Co. v. Wilderness Society, 421 U.S. 240, 259 n.31
(1975). The appellant argued that the language of Alyeska indicated that a court should not
assess attorneys' fees in a diversity action if the state law denies the right to recover attorneys'
fees. IIl S. Ct. at 2136. The Court, however, held that "It]he limitation on a court's inherent
power described there applies only to fee shifting rules that embody a substantive policy, such
as a statute which permits a prevailing party in certain classes of litigation to recover fees."
Id.

49. See id. at 2137-38.
50. Id.
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"for the fraud [appellant] perpetrated on the court and the bad faith
he displayed toward both his adversary and the court throughout the
course of the litigation."'" Finally, the Court examined carefully the
imposition of sanctions in this case and found that the trial court
had not abused its discretion.5 2

Justice Scalia dissented, arguing that the Court had approved
the imposition of sanctions for conduct occurring apart from the
trial and that, therefore, the Court was actually approving the
imposition of sanctions for bad faith breach of contract.53 Although
he agreed with the majority that district courts do have inherent
power to sanction, Justice Scalia that power should not extend to
conduct that "does not 'interfere with the conduct of trial.' -$4

Justice Kennedy wrote a separate dissent, in which he was joined
by Chief Justice Rehnquist and Justice Souter. 55 In that dissent,
Justice Kennedy pointed to "two fundamental errors" in the majority
opinion. 56 First, he argued that the Court was wrong in not requiring
that sanctions be imposed according to applicable statutes and rules
when the conduct leading to sanctions falls within those statutes and
rules.57 Justice Kennedy attacked the majority's reasoning as to the
relationship between fee shifting allowed under its inherent power
and the fee shifting allowed under particular statutes and rules
authorizing sanctions. 5 According to him, the majority has the
relationship "backwards . . . [because the] [i]nherent powers are the
exception, not the rule, and their assertion requires special justifi-
cation in each case." 9 Secondly, Justice Kennedy's dissent agreed
with Justice Scalia that the district court lacked authority to impose
sanctions for conduct occurring outside of the litigation.6

B. Sanctions Under Rule 11

The Fifth Circuit, not surprisingly, decided a number of Rule
11 cases during the survey period. In two of those cases, the court

51. Id. at 2138.
52. Id.
53. See id. at 2140 (Scalia, J., dissenting).
54. Id. at 2141.
55. Id. (Kennedy, J., dissenting).
56. Id.
57. Id.
58. Id. at 2142-43.
59. Id. at 2143.
60. Id. at 2141.
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expanded upon its 1988 en banc decision in Thomas v. Capital
Security Services, Inc.61 In Thomas, the court dealt with a number
of issues that had arisen in lower courts' efforts to apply Rule 11
after the 1983 amendment. 2 Two issues involving rules discussed in
Thomas were the subject of cases during the survey period: (1) the
circumstances under which a trial court must enter findings of fact
and conclusions of law to support the imposition of Rule 11 sanctions
and (2) due process concerns implicated in Rule 11 sanctions. 63

In Thomas, the Fifth Circuit rejected holdings of earlier panel
decisions that required trial courts to enter findings of fact and
conclusions of law to support Rule 11 decisions in all cases. 64 Rather,
the court there held that whether findings of fact and conclusions of
law were required would vary from case to case. 65 According to the
court in Thomas, "[1]ike a sliding scale, the degree and extent to
which a specific explanation must be contained in the record will
vary accordingly with the particular circumstances of the case, in-
cluding the severity of the violation, the significance of the sanctions,
and the effect of the award." 66

During the survey period, the court applied the "sliding scale"
approach to hold that findings of fact and conclusions of law were
not required because both the basis and amount for the award were
readily discernible from the trial court record. 67

In Bogney v. Jones," the appellant's original lawsuit had "no
foundation at all;"'69 his counsel was "woefully unprepared; '70 and
by failing to respond to the motion for sanctions, the appellant had
conceded that the sanctions were proper and reasonable. 71 In its
decision, the court indicated that findings of fact would likely be
required in a more complex or lengthier case in which it would be

61. 836 F.2d 866 (5th Cir. 1988) (en banc). See Bogney v. Jones, 904 F.2d 272 (5th Cir.
June 1990).

62. See 836 F.2d at 868.
63. See id. at 878, 882.
64. Id. at 883.
65. Id.
66. Id.
67. Bogney v. Jones, 904 F.2d 272, 274 (5th Cir. June 1990).
68. Id.
69. Id. at 274.
70. Id.
71. Id.
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impractical for the appellate court to review the record in search of
a basis for the imposition of sanctions:

As a reviewing court, we would not want to pore over every trial
court record in which Rule 11 sanctions were imposed, hoping to
infer the basis and amount of the award. In this case, however,
the record is short, the materials supporting counsel's motion are
reasonably specific, and there is virtually no room for misunder-
standing the court's motivation. These facts, combined with ap-
pellant's default in responding to the motion, inform our decision
not to remand for findings and conclusions by the district court. 72

In Spiller v. Ella Smithers Geriatric Center,73 the court helped
elucidate the standards for requiring findings of fact in particular
cases as support for the imposition of sanctions and also addressed
the due process requirements applicable to sanctions orders. 74 Follow-
ing established authority,75 the court held that Rule 11 sanctions must
meet due process requirements, which require notice and an oppor-
tunity to be heard before the imposition of sanctions.7 6 The notice
requirement, however, differs with the particular conduct that is
subject to review. 7

7 An attorney who files court papers with no basis
in fact does not need any more notice than that which is provided
by the existence of Rule 11; when, however, an attorney's conduct
involves submission of a dilatory argument or one without any basis
in law, there must be specific notice of the reasons for contemplating
sanctions.

78

As to the hearing required before the imposition of sanctions,
the court in Spiller specifically declined to adopt a per se rule
mandating a presanction hearing in every instance in which sanctions
are imposed.7 9 The court approved the procedure used in this case
which did not include a presanction hearing. 80 Although the appellant

72. Id. at 275.
73. 919 F.2d 339 (5th Cir. Dec. 1990).
74. Id. at 346.
75. The court cited in its opinion, among others, its own decisions in Veillon v. Exploration

Services, Inc., 876 F.2d 1197, 1201-02 (5th Cir. 1989) and Harmony Drilling Co. v. Kreutter,
846 F.2d 17, 19 (5th Cir. 1988) for the proposition that Rule 11 sanctions must meet due
process requirements. Id.

76. 919 F.2d at 346.
77. Id.
78. Id.
79. Id. at 347.
80. Id.
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was not allowed a hearing before the district court imposed sanctions,
he was later given a chance to argue against sanctions after the
appellee filed a motion for further Rule 11 sanctions.8 ' In response
to the second motion for sanctions, the court allowed the appellant
to file a brief in which he explained his conduct which led to the
first imposition of sanctions.8 2 The later sanctions order included the
original sanctions in it.83 The Fifth Circuit found this procedure met
due process requirements, although "giving the violator a hearing
before the court imposes sanctions may be preferable. . . ."

In Willy v. Coastal Corp. ,85 the Fifth Circuit held that a district
court had jurisdiction to impose sanctions pursuant to Rule 11 even
if it lacked subject matter jurisdiction to consider the merits of the
underlying claim.8 6 The case involved a suit by plaintiff against his
former employer, alleging that his discharge violated state law con-
cerning retaliatory firing.87 The defendant removed the case, asserting
that the claim involved federal employment statutes.8 The district
court granted the employer's Rule 12(b)(6) motion for dismissal,
dismissed the state law claims for lack of pendent jurisdiction, and
imposed Rule 11 sanctions against the plaintiff and his attorney.8 9

Sanctions were imposed
for the filing of misleading and ill-founded pleadings, the use of
the discovery process to harass opposing parties, repeated refer-
ences to non-existent disciplinary and evidentiary rules, baseless
allegations of conflicts of interest, and the filing of the infamous
1 10-page summary judgment motion accompanied by reams of
irrelevant and unorganized material. 9°

The court relied on Supreme Court and previous Fifth Circuit
authority9' in deciding that the district court had jurisdiction to

81. See id.
82. See id.
83. Id.
84. Id. at 347. The court noted in a footnote that this holding was contrary to the Ninth

Circuit's decision in Tom Growney Equipment v. Shelley Irrigation Development, Inc., 834 F.
2d 833, 835-36 (9th Cir. 1987). Id. at n.8.

85. 915 F.2d 965 (5th Cir. Oct. 1990).
86. Id. at 967.
87. See id. at 966.
88. Id.
89. Id.
90. Id. at 968 n.3.
91. See Vatican Shrimp Co. v. Solis, 820 F.2d 674 (5th Cir.), cert. denied, 484 U.S. 953

(1987); News-Texan, Inc. v. Garland, 814 F.2d 216 (5th Cir. 1987).

19921
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impose sanctions. The Fifth Circuit relied in part on the Supreme
Court's decision in Cooter & Gell v. Hartmax Corp. 93 in which the
Court held that the imposition of Rule 11 sanctions was a determi-
nation of a collateral issue rather than a judgment on the merits. 94

The court also cited Vatican Shrimp Co. v. Solis95 and News-Texan,
Inc. v. Garland,96 in which the Fifth Circuit had decided that appellate
review of Rule 11 sanctions was appropriate even when the district
court was without subject matter jurisdiction. 97

The court made two significant comments in applying that
authority. 98 First, the court noted that while previous Fifth Circuit
cases were concerned specifically with "the jurisdiction of the ap-
pellate court to review sanctions imposed by a district court lacking
subject matter jurisdiction," they also implicitly addressed trial court
jurisdiction to impose sanctions. 99 Therefore, the court extended those
cases to support the holding that a district court without subject
matter jurisdiction has jurisdiction to impose Rule 11 sanctions.'0

Second, the court rejected the appellant's argument that Vatican
Shrimp and News-Texan should be distinguished from the present
case because in those cases, the sanctioned parties were attempting
to invoke federal jurisdiction, whereas here, the sanctioned party was
attempting to resist federal jurisdiction. 0 l Noting that the sanction
was for conduct independent of the plaintiff's jurisdictional posture,
the court held that Rule 1l's purposes of deterrence and punishment
require that the rule be applied equally to those who resist jurisdiction
and to those who invoke it.1°2

C. Sanctions Under 28 U.S.C. 1927

Just as the court addressed the issue of what specific findings
are necessary to support a district court's imposition of Rule 11

92. See 915 F.2d 965, 967 (5th Cir. Oct. 1990).
93. 110 S. Ct. 2447 (1990).
94. Id. at 2450.
95. 820 F.2d 674 (5th Cir.), cert. denied, 484 U.S. 953 (1987).
96. 814 F.2d 216 (5th Cir. 1987).
97. See 915 F.2d at 967.
98. See id.
99. Id. at 967 n.6.

100. See id. at 967.
101. See id.
102. See id.
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sanctions, the court also decided a case in which it discussed when
a specific finding by the trial court is required to support the
imposition of sanctions under 28 U.S.C 1927.103 That statute calls
for sanctions upon an attorney who "multiplies the proceedings in
any case unreasonably and vexatiously."' 10 An attorney sanctioned
for such conduct may be required to "satisfy personally the excess
costs, expenses, and attorneys' fees reasonably incurred because of
such conduct."10 5

In Browning v. Kramer,06 the court had before it for the second
time a case that had previously been remanded to the district court."07
The remand order in the earlier decision required the district court
to enter an order specifically identifying the conduct upon which it
based the imposition of sanctions jointly against an attorney and her
husband/client. 8 The court imposed sanctions of $34,575.33, rep-
resenting attorneys' fees plus $2,091.07 in costs. 1°9 The trial court's
original order had included no findings of fact, nor had it indicated
the statutory basis upon which attorneys fees and costs were as-
sessed." 0 The Fifth Circuit in its earlier decision had ordered more
detailed findings from the district court as to the statutory basis for
the assessment of costs and fees."' Further, if the statutory basis
was title 28, section 1927, the court wanted "more detailed findings
to determine whether the requirements of the statute have been met,
and which, if any, excess costs, expenses, or attorney's fees were
incurred because of [the attorney's] vexatious multiplication of the
proceedings." 11

2

The district court order on remand specified section 1927 as the
statutory basis for the claim and then stated: "This court specially
finds all that is necessary to comply with 1927: Mrs. Kramer [the
attorney] and Dr. Kramer [her husband and client] unreasonably and
vexatiously multiplied the proceedings."'3

103. See Browning v. Kramer, 931 F.2d 340, 344 (5th Cir. May 1991).
104. 28 U.S.C. § 1927 (1988).
105. Id.
106. 931 F.2d 340 (5th Cir. May 1991).
107. See id. at 341.
108. Id. at 343-44.
109. Id. at 343.
110. Id.
111. See id. at 343-44.
112. Id. at 344.
113. Id.
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The Fifth Circuit found this an inadequate response to its earlier
order and, in this opinion, remanded again." 4 Noting that awards
under section 1927 are penal in nature, the court reaffirmed", that
the statute must be strictly construed "so that the legitimate zeal of
an attorney in representing her client is not dampened."" 6 First, the
court found that the imposition of sanctions against a party under
section 1927 was improper 7 and reversed as to those sanctions
against the plaintiff." 8 Additionally, the court held that since the
statute creates liability only for excess costs, expenses, and attorneys'
fees resulting from the attorney's unreasonable and vexatious mul-
tiplication of the proceedings," 9 the district court should identify in
its order the specific conduct of the attorney that unreasonably and
vexatiously multiplied the proceedings. 2' The district court should
then determine the excess fees and costs incurred by the opponents
in response to that conduct and include that in the order.' 2,

D. Sanctions Under Rule 37

In Lamar Financial Corp. v. Adams,'2 the Fifth Circuit char-
acterized a sanctions order imposing a per diem fine on a defendant
for failure to comply with a Rule 37'23 order as a criminal order,
leading to the result that it was reviewable on appeal as a final,
appealable order. 1

The appellant in Adams, one of several defendants in an action
against officers and directors of a failed savings and loan institution,
had refused, on the grounds of self-incrimination, to produce several
documents requested during pretrial discovery.'2 The plaintiffs filed

114. See id. at 345-46.
115. The court relied on its earlier decision in Monk v. Roadway Express, Inc., 599 F.2d

1378 (5th Cir. 1979), aff'd in relevant part sub nom. Roadway Express, Inc. v. Piper, 447
U.S. 752 (1980), in holding that strict construction of the statute is necessary.

116. 931 F.2d 340, 344 (5th Cir. May 1991).
117. Id.
118. Id. at 341-42.
119. Id. at 344.
120. Id. at 346.
121. Id.
122. 918 F.2d 564 (5th Cir. Dec. 1990).
123. FED. R. Cir. P. 37(b)(2)(D).
124. See 918 F.2d at 566.
125. Id.
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a motion to compel, which was granted. 26 On February 22, 1990,
appellant filed a formal response to the court's order in which she
informed the court of her refusal to produce the documents.2 The
district court issued an order six days later, in which it ordered the
appellant to appear at a hearing on March 6 to show cause as to
why she should not be held in contempt.'2 At that hearing, the court
found appellant in contempt, and fined her $500 per day, which was
to run until she purged herself of contempt by producing the docu-
ments.' " The appellant produced documents on March 14, resulting
in the court ordering her to pay into the -court registry $10,500,
representing $500 a day from February 22 until March 14.130

On appeal, appellees challenged the court's jurisdiction to hear
the appeal based on the rule that civil contempt orders are not
ordinarily reviewable as final, appealable orders. 3

1 The Fifth Circuit,
however, found that the order in this case was a criminal rather than
a civil contempt order, which made it final and immediately appeal-
able. 

3 2

The court found that the order was criminal in nature because
it served both coercive and punitive purposes. 33 That portion of the
fine assessed from February 22 to March 6 was "purely punitive,' '

9
34

according to the court, because it was not conditioned on future
conduct. 3 5 Conversely, the portion of the fine from March 6 until
March 14 was coercive because it was exclusively conditioned on the
appellant's future conduct. 36

In addition, the court found that since the order was criminal
in nature, the district court erred in failing in its order setting the
March 6 hearing. 37 The Fifth Circuit therefore vacated that portion

126. Id.
127. Id.
128. Id.
129. Id.
130. Id.
131. Id. The court noted that under 28 U.S.C. § 1291, civil contempt orders are ordinarily

not viewed as final and, therefore, are not appealable. Id. at 567.
132. Id. at 566 (citing Petroleos Mexicanos v. Crawford Enterprises, 826 F.2d 392, 399

(5th Cir. 1987)).
133. 918 F.2d at 566.
134. Id.
135. Id.
136. Id.
137. Id. at 567 (citing FED. R. CRim. P. 42(b)).
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of the sanction incurred between February 22 and March 6.138 Finally,
the court held that the imposition of $500 a day did not constitute
an abuse of discretion by the district court on the facts before it. 139

IV. APPELLATE JURISDICTION

In the area of appellate jurisdiction, the court decided three
noteworthy cases during the survey period. In the first, Shirley v.
Maxicare Texas, Inc. ,14 the Fifth Circuit emphasized the importance
of subject matter jurisdiction by rejecting an argument that estoppel
could result in a defendant's waiver of an objection to subject matter
jurisdiction. 14 1 In the second, Kliebert v. Upjohn Co.,142 the court
clarified what it called an unclear standard in the circuit regarding
the burden on the defendant in an attempted removal action to show
that the plaintiff's requested damages were pleaded in bad faith to
avoid removal of the case from state to federal court. 14 Finally, in
Mikeska v. Collins,'4" the court replaced an earlier opinion with a
new one dealing with the applicability in pro se cases of Federal
Rule of Appellate Procedure 4(a)14- that all parties to an appeal must
sign the notice of appeal. 1'

In the first of the appellate jurisdiction cases, Shirley v. Maxicare
Texas, Inc.,147 the Fifth Circuit rejected an argument that estoppel
should prevent a party from challenging the validity of a district
court judgment on the basis that the district court lacked subject
matter jurisdiction to enter the judgment.'" In Shirley, a school
district employee brought an action in state court against her insur-
ance carrier seeking a declaration that the insurer was obligated to

138. 918 F.2d at 567. "On remand, the district court may proceed as it deems appropriate,
consistent herewith, as respects a sanction for that period of noncompliance." Id.

139. Id.
140. 921 F.2d at 565 (5th Cir. Jan. 1991).
141. Id. at 568-69.
142. 915 F.2d 142 (5th Cir. Oct. 1990), reh'g granted, 923 F.2d 47 (5th Cir. Jan. 1991).
143. See 915 F.2d at 146.
144. 928 F.2d 126 (5th Cir. Mar. 1991).
145. FED. R. App. P. 4(a).
146. See 928 F.2d at 126-27. The court dismissed the appeals of three out of four complaints,

affirming only the appeal of the complainant who had signed the notice of appeal. Id.
147. 921 F.2d 565 (5th Cir. Jan. 1991).
148. See id. at 567, 569.
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pay for a liver transplant when a suitable donor was found. 49 The
defendant insurer removed the case to federal court on the basis that
the claim was covered by the federal Employee Retirement and
Income Security Act of 1974 (ERISA). 50 The plaintiff filed a motion
to remand, contending that the claim did not come within ERISA
because it fell under the exception to ERISA regarding governmental
plans. 5 ' While the plaintiff's motion to remand was pending, the
insurer filed a motion to arbitrate, which was granted by the district
court. 52 The plaintiff filed a motion to reconsider, which was denied,
and she then entered into arbitration under protest.' The arbitrator
ruled that the health insurer was required to pay for the plaintiff's
transplant if it occurred within a reasonable time and awarded the
plaintiff $25,000 in attorneys' fees. '1

4 The plaintiff accepted the check
and endorsed it to her lawyers, who cashed it.'

Appellees contended that the plaintiff was estopped from con-
testing on appeal the subject matter jurisdiction of the district court
since she had accepted the benefits of the award. 56 The Fifth Circuit
held that the district court lacked jurisdiction because plaintiff's
claim did not fall under ERISA157 and that the plaintiff was not
estopped from contesting jurisdiction.5 8 Following the Supreme
Court's decision in Insurance Corp. v. Compagnie des Bauxites,"
the court relied on the principle that the consent of the parties does
not apply when determining subject matter jurisdiction.6 The court
noted that although the Supreme Court had not dealt with estoppel
by acceptance of benefits in its opinion, the Supreme Court had

149. Id. at 566.
150. Id. at 566. See 29 U.S.C. §§ 1001-1461 (1988).
151. 921 F.2d at 566.
152. Id.
153. See id.
154. Id.
155. Id.
156. Id. at 566-67.
157. Id. at 567. As to ERISA, the court found that a public school district was a political

subdivision, agency, or instrumentality of the state, and therefore its health plan constituted
a "governmental plan" which was exempt from ERISA. Id. Relying on authority from other
circuits, as well as a case from the United States District Court for the Eastern District of
Louisiana, the Fifth Circuit held that Congress intended for plans established or maintained
by public school districts to be exempt from ERISA. Id. at 567.

158. Id. at 568-69.
159. 456 U.S. 694 (1982).
160. Shirley v. Maxicare Tex., Inc., 921 F.2d 565, 568 (5th Cir. Jan. 1991).
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clearly stated that the doctrine of estoppel would not apply to prevent
a party from raising lack of subject matter jurisdiction.' 6'

In Kliebert v. Upjohn Co.,162 the second significant case regard-
ing appellate jurisdiction, the court clarified earlier decisions in the
circuit regarding the burden on a defendant in a removal action of
showing that a plaintiff acted in bad faith in pleading a jurisdictional
amount. 63 In Kliebert, the plaintiff sued several manufacturers of
tetracycline in a products liability suit.'" Plaintiff's petition in state
court sought exactly $10,000 in damages. 165 Defendants removed the
case to federal court on the basis that the $10,000 sought in the
petition was a deliberate effort to conceal the actual amount in
controversy so that plaintiff could avoid removal.'" Plaintiff filed a
motion to remand the case, which was eventually withdrawn when
his case was transferred to another trial judge. 67 Plaintiff filed with
his motion to remand an affidavit in which he agreed to settle the
case for $10,000 in an effort to show his good faith in pleading
exactly that amount as the amount in controversy.'" He also filed a
petition for damages that included a statement that he would not
seek more than $10,000 without formally amending the complaint.' 69

The trial judge granted summary judgments in favor of all defen-
dants. 1

70

161. Id. at 568. In its opinion, the court distinguished two cases from other circuits that
were relied on by appellees in their argument that the appellant was estopped from contesting
jurisdiction. Id. One, Wilson v. Union Electric Light & Power Co., 59 F.2d 580 (8th Cir.
1932), was distinguished because it was a case in which the court found that there was subject
matter jurisdiction. 921 F.2d at 568. The other, Burgess v. Nail, 103 F.2d 37 (10th Cir. 1939),
was distinguished because it involved state rather than federal subject matter jurisdiction. 921
F.2d at 568-69.

162. 915 F.2d 142 (5th Cir. Oct. 1990), reh'g granted, 923 F.2d 47 (5th Cir. Jan. 1991).
163. 915 F.2d at 144.
164. Id. at 144.
165. Id. The case was removed to federal court in November 1987, before the required

jurisdictional amount in controversy was raised from $10,000 to $50,000. Id. n.I.
166. Id.
167. Id.
168. Id.
169. Id. The Fifth Circuit rejected the argument that the offer to settle the case for $10,000

established the plaintiff's good faith. Id. at 145. The court noted that a plaintiff's settlement
offer is ordinarily less than the damages the plaintiff expects to receive upon winning at trial.
Id. Further, the court noted that since 28 U.S.C. section 1446(b), the removal statute, imposes
a one-year limitation on removal of a diversity case, the plaintiff's agreement not to seek
damages in excess of $10,000 without a formal amendment did not provide any protection to
the defendant. Id. The plaintiff could wait a year, then amend to increase the amount sought,
at which point the defendant could no longer seek removal. Id.
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On appeal, the plaintiff contended that the district court lacked
jurisdiction to enter the judgment because of improper removal and
that it improperly granted the motions for summary judgment.'71

Because the Fifth Circuit found that the court did not have subject
matter jurisdiction, it reversed without reaching the second issue of
whether summary judgment was properly granted. 7 2

In reaching its decision, the Fifth Circuit reviewed the law
regarding the burden on a defendant in a removal action to prove
that a plaintiff's claim was pled in bad faith.'7 The court noted that
in St. Paul Mercury Indemnity Co. v. Red Cab Co.,' 4 the Supreme
Court had established that a court must find that the jurisdictional
amount was not alleged in good faith if it "appear[s] to a legal
certainty that the claim is really for less than the requisite jurisdic-
tional amount.' ' 75 In the same year, the Fifth Circuit held in Gaitor
v. Peninsular & Occidental Steamship Co.,176 that a defendant seeking
removal has the burden of showing that the jurisdictional amount is
in controversy;' 7

7 however, the panel in the current case said that the
court in Gaitor failed to "clearly define the extent of that burden."'' 78

It took this opportunity to do so. 79

Although several district courts previously attempted to define
the burden, the court rejected the definitions offered in those cases:
that the defendant, to establish the jurisdictional amount, must show
a probability that the matter in controversy exceeds the jurisdictional
amount.'9 The court decided that this burden was "too light,"' 8'

171. Id.
172. Id. at 147.
173. Id. at 146.
174. 303 U.S. 283 (1938).
175. 915 F.2d at 146 (citing Hale v. Billups of Gonzales, Inc., 610 F. Supp. 162, 164

(M.D. La. 1985)). See Johnson v. Core-Vent Corp., No. 90 C 13, 1990 WL 51253 (N.D. Ill.
Apr. 12, 1990).

176. 287 F.2d 252 (5th Cir. 1961).
177. Id. at 253.
178. 915 F.2d at 146.
179. Id.
180. The court cited the following district court cases in which that standard had been

developed: Johnson v. Core-Vent Corp., No. 90 C 613, 1990 WL 51252 (N.D. Ill. Apr. 12,
1990); Locklear v. State Farm Mutual, 742 F. Supp. 679 (S.D. Ga. 1989); Mutual First, Inc.
v. O'Charleys of Gulfport, Inc., 721 F.Supp. 281 (S.D. Ala. 1989); Steele v. Underwriters
Adjusting Co., 649 F.Supp. 1414 (M.D. Ala. 1986); Corwin Jeep Sales v. American Motors
Sales, 670 F. Supp. 591 (M.D. Pa. 1986) (quoting Cunningham v. Ford Motor Co., 413 F.
Supp. 1101, 1103 (D.S.C. 1976)); Hale v. Billups of Gonzales, Inc., 610 F. Supp. 162 (M.D.
La. 1985).

181. 915 F.2d at 146.
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allowing a defendant to defeat the plaintiffs' choice of forum by
demonstrating a probability that the plaintiff would recover in excess
of the jurisdictional amount.'1 In order to give the plaintiff's choice
of forum and the allegations of the petition greater deference, the
court held that a defendant must instead establish to a legal certainty
that the plaintiff would recover more than the jurisdictional amount. 83

The court found that the defendants in this case had not met
the burden. 18 Defendants relied primarily on evidence that judgments
obtained in other tetracycline cases "significantly exceeded the juris-
dictional amount," including those in which the plaintiffs were
represented by the same attorney as this plaintiff.185 The court found
that since the awards in those cases ranged from $65,000 to $110,000,
the defendants had shown only that damages in tetracycline cases
could vary significantly, not that the recovery in this case would
exceed $10,000.16 Further, the court found that the defendants had
produced no evidence that would indicate that an award of less than
$10,000 would be below the acceptable range of award. 8 7

In Mikeska v. Collins,'8 the final appellate jurisdiction case, the
Fifth Circuit sua sponte granted rehearing and substituted a new
opinion for one it had issued in May of 1990 regarding the require-
ment of signatures of all appellants on a notice of appeal when the
appeal is by pro se parties.' 9 In its dismissal of appeals by three pro

182. Id.
183. Id. The court noted that in some states plaintiffs cannot recover more than they pray

for in their complaints. Id. In those states, plaintiffs who plead less than the jurisdictional
amount can avoid federal jurisdiction since it is a legal certainty that they will not recover
more than the jurisdictional amount. Id. But because the applicable Louisiana law, under
which the plaintiff in this case had filed his petition, did not preclude the plaintiff from
recovering more than the amount pled, the court had to examine the record to determine
whether the defendants had met the required burden in this case. Id. at 147. The court noted
in a footnote that it was not deciding how it would treat cases arising under the current
Louisiana statute which does not permit the plaintiff to allege any amount in controversy,
which was not in effect at the time this petition was filed. Id. n.3.

184. Id. at 147.
185. Id.
186. Id.
187. Id.
188. 928 F.2d 126 (5th Cir. Mar. 1991).
189. Mikeska v. Collins, 900 F.2d 833, 835 (5th Cir. 1990). The court reinstated the initial

paragraph of the first opinion, in which the holding was announced, and the two paragraphs
in which the facts of the case were described. The remainder of that opinion was replaced by
Mikeska v. Collins, 928 F.2d 126 (5th Cir. Mar. 1991).
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se appellants who had not signed the notice of appeal in this case,
the court announced a rule for future application:

Hereafter, upon receipt of a timely filed multi-party pro se notice
of appeal that fails to bear what purports to be the signature of
one or more of the persons listed as appellants, the clerk of this
court shall, pursuant to the authority of Fed. R. App. P. 4(a)(3),
notify the non-signing appellant[s] of the right to file a notice of
appeal 'within 14 days after the date on which the first notice of
appeal was filed, or within the time otherwise prescribed by ...
Rule 4(a), whichever period last ,expires.' In the form notice to
be used in such instances, in addition to tracking the language of
Fed. R. App. P. 4(a)(3), the clerk shall note the exact due date
for the particular appeal, as prescribed by that Rule. The written
notification of a party's intent to appeal, signed by the subject
appellant shall be deemed timely filed if received by the district
clerk or our clerk of court within the time allowed by Fed. R.
App. P 4(a)(3).' 9

V. REVIEWABIuTY OF A DISTRICT COURT'S DECISION TO REMAND A
REMOVED CASE IN LIGHT OF RECENT AMENDMENTS TO 28 U.S.C.

SECTION 1447(c) 19'

In two companion cases, the Fifth Circuit considered the ap-
pealability of a district court's decision to remand a removed case.
In the first of the two cases, In re Shell Oil Co. ,92 the court examined
the effect of amended title 28, section 1447(c) of the United States
Code on the reviewability of a district court's decision to remand a
case which had been removed from state to federal court. 93 Section
1447(d) limits the authority to review a remand order. 94 That section
provides in pertinent part that "[a]n order remanding a case to the
state court from which it was removed is not reviewable on appeal
or otherwise .. "I However, in 1976, the Supreme Court held in
Thermtron Products, Inc. v. Hermansdorfer'96 that a remand decision
is reviewable unless it is based on one of the grounds authorized in

190. Id. at 126-27.
191. 28 U.S.C. § 1447(c) (1988).
192. 932 F.2d 1518 (5th Cir. May 1991).
193. Id. at 1518-19.
194. Id. at 1519.
195. Id. (quoting 28 U.S.C. § 1447(d) (1988)).
196. 423 U.S. 336 (1976).
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section 1447(c).197 At the time the Supreme Court decided that case,
section 1447(c) provided for remand if "the case was removed
improvidently and without jurisdiction."98

Section 1447(c) was amended after the Thermtron decision. 1' It
now provides:

A motion to remand the case on the basis of any defect in removal
procedure must be made within 30 days after the filing of the
notice of removal under section 1446(a). If at any time before
final judgment it appears that the district court lacks subject
matter jurisdiction, the case shall be remanded. 2 °

The reason for the district court's remand of the case to state
court in In re Shell was that removal was improper under section
1441(b)201 since two of the defendants were citizens of the forum
state.3 In its order, the district court rejected the defendants' con-
tention that the defendants had been fraudulently joined to prevent
removal. 203 Since the presence of forum defendants in violation of
1441(b) is a "defect in removal procedure," 1447(c)'s thirty day time
limit applies.20 The motion to remand, therefore, was untimely filed
under 1447(c) since it had been filed more than thirty days after the
notice of removal was filed.2

The Fifth Circuit held that, although a remand order based upon
1441(b) may have been unreviewable under former 1447(c) if it
concerned an "improvident removal," it is reviewable if the order is
based on an untimely motion to remand. "°6 The reason for this

197. Id. at 342-45.
198. Id. at 343, 350 n.15.
199. See 28 U.S.C. § 1447(c) (1988).
200. Id.
201. 28 U.S.C. 1441(b) (1988) provides:

Any civil action of which the district courts have original jurisdiction founded on a
claim or right arising under the Constitution, treaties or laws of the United States
shall be removable without regard to the citizenship or residence of the parties. Any
other such action shall be removable only if none of the parties in interest properly
joined and served as defendants is a citizen of the State in which such action is
brought.

Id.
202. 932 F.2d 1518, 1518-19 (5th Cir. May 1991).
203. Id. at 1519.
204. Id. at 1520.
205. Id. at 1523.
206. Id. at 1520. The court noted that if the removal defect of which the plaintiff

complained had not been present at the time of removal but rather had arisen after the thirty
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difference is that amended 1447(c) deleted the reference to "improv-
ident removal," and instead provides for remand "for lack of subject
matter jurisdiction.'"' Since the district court's order was based on
1441(b) and an untimely motion to remand, the Fifth Circuit held
that it was reviewable.

The second of the two companion cases, In re Shell Oil Co.2
presented a slightly different issue because of several factors not
present in the first case: (1) three of the consolidated cases under
consideration in this appeal were removed before the effective date
of the 1441(c) amendment and three were removed after that date;
(2) the defendants did not raise the 30-day limit until they filed their
third supplement to their motion for reconsideration; and (3) the
plaintiffs alleged that all parties had agreed that a motion to remand
would not have to be filed until the Texas Supreme Court rendered
a final decision in another case involving the applicability of the
doctrine of forum non conveniens in Texas state courts. 20

The court had to first decide whether the amendment applied to
those cases pending at the time the statute was amended before it
could decide whether the district court's order was reviewable on
appeal. 21' The court examined persuasive authority and legislative
intent212 in concluding that the amendment applied to cases pending
at the time of the amendment's effective date.213

day period, the result might have been different. Id. at 1520. The court also noted that under
the amended version of section 1447(c), remand orders based on lack of subject matter
jurisdiction are clearly unreviewable. Id. n.5. Remands based on timely motions to remand
for a defect in removal procedure are at least arguably unreviewable also, according to the
court. Id, It expressly refused to reach that issue, however, since those facts were not present
here. Id.

207. Id. at 1520.
208. Id. In reaching its decision, the court noted that the Third Circuit had adopted a

similar view in Air-Shields, Inc. v. Fullam, 891 F.2d 63 (3d Cir. 1989). 932 F.2d at 1520.
209. 932 F.2d 1523 (5th Cir. May 1991).
210. Id. at 1526-29. The Texas Supreme Court decided this issue in Dow Chemical Co. v.

Alfaro, 786 S.W.2d 674 (Tex. 1990), cert. denied, 111 S. Ct. 671 (1991) on March 28, 1990.
786 S.W.2d at 679. Rehearing was denied on May 2, and the plaintiffs filed their motion to
remand on May 3. 932 F.2d at 1526.

211. See id.
212. See id. The court concluded that the effective date of the amendment, in the absence

of one provided in the statute, was November 19, 1988, the date the President signed the bill.
Id. In reaching that conclusion, the court cited Denver & Rio Grande Western Railroad Co.
v. Brotherhood of Railroad Trainmen, 387 U.S. 556, 563 (1967) ("amendments to procedural
legislation are applicable to pending litigation 'absent some contrary indications by Congress
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After deciding that the remand order was therefore reviewable
on appeal, the court next considered the correctness of that order. 21 4

The argument raised in this case was the same one raised in the
companion case: that the plaintiffs waived any objection that the
requirements of section 1441(b) 2" were not met by failure to file the
remand motion within thirty days of the filing of the removal
petition .216

The court rejected that argument, holding instead that since the
issue was raised in time to give the district court a chance to review
that argument before ruling on the motion for reconsideration, it
was not untimely. 2 7 Additionally, the court found that the district
court's decisions did not appear to be based on the defendants'
failure to raise the argument in a timely manner and that legislative
intent-to avoid the burdens of shuffling a case between two courts
that each have subject matter jurisdiction-would not be advanced
by accepting the plaintiffs' waiver argument. 218

Finally, the court rejected the plaintiffs' argument that the
defendants were estopped to raise the untimeliness of the remand
motion because of the parties' agreement to wait for a decision on
the doctrine of forum non conveniens by the Texas Supreme Court
before filing the motion. 2 9 The court held that the plaintiffs' desire
to wait for such a ruling was clearly motivated by forum shopping
concerns, the very concerns Congress intended to address in amending
section 1447(c). 220 Therefore, the court found that the parties' attempt
to circumvent the thirty day rule by agreement was contrary to
legislative intent and could not be tolerated. 22 The court held that
since the plaintiffs' motion for remand was untimely, the district
court had no discretion to remand on the basis of improper removal
under 1441(b) and, therefore, erred in remanding the cases.m

and absent any procedural prejudice to either party' "); Leidolf v. Eli Lilly & Co., 728 F.
Supp. 1383 (E.D. Wis. 1990); H.R. REP. No. 889, 100th Cong., 2d Sess. 72 (1988).

213. Id.
214. See id.
215. 28 U.S.C. § 1441(b) (1988).
216. See 932 F.2d at 1526-27.
217. Id. at 1528.
218. See id.
219. Id.
220. Id. at 1528-29.
221. Id. at 1529.
222. Id.
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VI. WHEN THE GRANT OF A MOTION TO VOLUNTARILY DISMISS
CAUSES LEGAL PREJUDICE TO THE DEFENDANT-APPLiCATION OF

PLLIPs v. ILLroos CENTRAL GULF RALoOAD

The court applied its holding in Phillips v. Illinois Central Gulf
Railroad,tm in two cases during the survey period,m one of which
involved a forum non conveniens dismissal. 5 In Phillips, a 1989
decision, the Fifth Circuit held that a trial court did not abuse its
discretion in denying a plaintiff's motion to voluntarily dismiss under
Rule 41(a)(2) when that dismissal would have deprived the defendant
of a statute of limitations defense. 6 The court held there that loss
of a statute of limitations defense constitutes the kind of clear legal
prejudice that precludes granting a motion to dismiss without prej-
udice.2

7

The court extended its holding in Phillips in Ikospentakis v.
Thalassic Steamship Agency,2n to find that clear legal prejudice
resulted to the defendant from the district court's grant of the
plaintiff's motion for voluntary dismissal without prejudice when
that dismissal had the effect of denying the defendants of the defense
of forum non conveniens.229

Because forum non conveniens was a defense solely available to
these appellants in the federal forum, and because they did not
waive that defense by its untimely assertion, the district court
saddled them with clear legal prejudice by permitting a voluntary
dismissal that allowed [plaintiff] to rejoin these defendants in a
Louisiana state court case. The court thus abused its discretion

223. 874 F.2d 984 (5th Cir. 1989).
224. Id.; Ikospentakis v. Thalassic S.S. Agency, 915 F.2d 176 (5th Cir. Oct. 1990).
225. 915 F.2d 176 (5th Cir. Oct. 1990).
226. 874 F.2d at 987. In Phillips, plaintiff brought a personal injury action against the

defendant more than one year, but less than two years, after the injury occurred. Id. at 985.
The plaintiff originally filed suit in Texas state court; the case was removed to federal court
in Texas and then transferred to federal court in Louisiana. Id. The statute of limitations in
Texas was two years; the statute in Louisiana was one year, leading to a motion for summary
judgment by the defendant in Louisiana federal court on the grounds that the action was
time-barred. Id. The plaintiff sought transfer to Mississippi, re-transfer to Texas, and a motion
to dismiss without prejudice under Rule 41(a)(2). Id. The trial court denied plaintiff's motions
and dismissed the case with prejudice. Id.

227. 874 F.2d at 987.
228. 915 F.2d 176 (5th Cir. Oct. 1990).
229. Id. at 178-79.
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in permitting the dismissal, and that action must be vacated. 20

The Fifth Circuit also considered Phillips in reaching its decision
in Manshack v. Southwestern Electric Power Co. 23

1 In this case,
however, the court distinguished Phillips and found that clear legal
prejudice did not result from the dismissal. 232 In Manshack, the
plaintiff, an employee of an electrical contractor, sued his employer
for personal injury in district court in Texas. 233 Plaintiff sought an
interlocutory ruling from the district court as to whether Louisiana
or Texas law applied to the accident. 234 The court decided that
Louisiana law applied, which meant that the district court could also
decide that the defendant was a "statutory employer" of plaintiff at
the time of the accident and that therefore plaintiff's remedies would
be limited to those allowed by Louisiana's Worker Compensation
Act.235 Texas law does not include a comparable doctrine. 236

The plaintiff moved for voluntary dismissal without prejudice,
which was granted. 237 The defendant appealed, contending that the
dismissal resulted in legal prejudice to it.238 It argued that after
obtaining a favorable ruling on the choice of law issue, that ruling
was "snatched away'' 23 9 from it by the dismissal and prospective
change to a Texas court. 4 The court rejected that argument however,
distinguishing this case from Phillips by noting that a Texas court
should apply the choice of law provisions as would the district court
sitting in Texas.2A' Unlike the situation in Phillips, therefore, the
defendant would not be governed by different law as a result of the
dismissal .242

VII. FEDERAL RULE OF CIVIL PROCEDURE 54(B)24 3

The court decided several significant cases dealing with the
construction of Federal Rule of Civil Procedure 54(b), 24 the rule that

230. Id. at 179-80.
231. 915 F.2d 172 (5th Cir. Oct. 1990).
232. Id. at 175.
233. Id. at 173.
234. Id.
235. Id.
236. Id.
237. Id.
238. Id. at 174.
239. Id.
240. Id.
241. Id. at 174-75.
242. Id. at 175.
243. FED. R. Civ. P. 54(b).
244. Id.; see Kelly v. Lee's Old Fashioned Hamburgers, Inc., 908 F.2d 1218 (5th Cir. July
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allows a court to enter a final judgment against fewer than all of
the parties to an action or as to fewer than all of the claims in an
action.Y5 The court took inconsistent positions in these cases, holding
both that the rule must be strictly construed2 and, in an en banc
decision that drew a sharp dissent,2 7 construing the rule in a "prac-
tical, common sense" 2 way to find that the district court is not
required to make an express determination that "there is no just
reason for delay."249 In a third decision, the court held that a Rule
54 judgment is subject to amendment under Rule 59 on the same
basis as any other judgment. 20

In Black Association of New Orleans Fire Fighters v. City of New
Orleans,25' the court was faced with two issues: 1) the timeliness of an
appeal of a Rule 37 sanctions order entered as part of a Rule 54(b)
order, and 2) the amount of detail required in the trial court's order
imposing sanctions. 25 2 In this case, a group of black firefighters brought
an action against several defendants alleging discrimination in promo-
tions, assignments, administration, and lay-offs. "

2
3 The district court

certified the promotional issue as a class action but refused to certify
the other issues as class actions. 2

- Judgment was entered on the
promotional issue, pursuant to Federal Rule of Civil Procedure 54(b), 251

1990) (per curiam); Black Assoc. of New Orleans Fire Fighters v. New Orleans, 911 F.2d 1063
(5th Cir. Sept. 1990); Zapata Gulf Marine Corp. v. Puerto Rico Maritime Shipping Auth.,
925 F.2d 812 (5th Cir. Feb. 1991), cert. denied, 111 S. Ct. 2917 (1991).

245. See FED. R. Cirv. P. 54(b).
246. See infra notes 251-66 and accompanying text.
247. See infra notes 268-80 and accompanying text.
248. See infra note 281-92 and accompanying text.
249. See infra note 276-77 and accompanying text.
250. See infra notes 293-307 and accompanying text.
251. 911 F.2d 1063 (5th Cir. Sept. 1990).
252. Id. at 1064.
253. Id.
254. Id.
255. FED. R. Civ. P. 54(b) provides:

When more than one claim for relief is presented in an action, whether as a claim,
counterclaim, cross-claim, or third-party claim, or when multiple parties are involved,
the court may direct the entry of a final judgment as to one or more but fewer
than all of the claims or parties only upon an express determination that there is
no just reason for delay and upon an express direction for the entry of judgment.
In the absence of such a determination and direction, any order or other form of
decision, however designated, which adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties shall not terminate the action as
to any of the claims or parties, and the order or other form of decision is subject
to revision at any time before the entry of judgment adjudicating all the claims and
the rights and liabilities of all the parties.

FED. R. Crv. P. 54(b).
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on December 16, 1988.2 Judgment was entered as to the other issues
on April 13, 1989.257

The first issue on appeal related to the timeliness of the appeal
of a discovery order that had been entered during the litigation. That
order awarded appellants attorney's fees in connection with a sched-
uled discovery hearing which did not go forward because of the
appellees' failure to respond2 8 The parties against whom those fees
were assessed appealed that order in the appeal of the court's final
order as to the issues in the case other than the promotional issues. 59

Appellants argued on appeal that the appeal of the sanctions order
was not timely because those sanctions involved discovery concerning
the promotional issue, on which final judgment was entered in
December. 26

0 Therefore, they argued that the appeal of sanctions
could not be raised in the appeal before the court, which was based
on the judgment entered in April on the issues other than promo-
tion.261

The appellate court was required to decide whether the trial
court's December order included the order on sanctions.m The lower
court did not expressly certify the order on attorney's fees as part
of its Rule 54(b) order; the Fifth Circuit therefore held that it did
not need to decide whether the order awarding sanctions would have
been appealable had it been included in the Rule 54 order.26 Rather,
the court held that, absent a certification under Rule 54(b), any order
in a multiple-claim action is interlocutory.2 In so holding, the court
noted that strict compliance is necessary for proper Rule 54(b)
certification. 265 The court also noted that the Seventh Circuit has
held that because Rule 54(b) allows appeal only from an order
disposing of a separate substantive claim for relief, an order awarding
attorney's fees and expenses incurred as a sanction for failing to

256. 911 F.2d at 1064.
257. Id. at 1064-65.
258. Id. at 1065.
259. Id.
260. Id.
261. Id.
262. Id.
263. Id.
264. Id.
265. Id. at 1066.
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comply with discover is not certifiable under Rule 54(b) because it
does not dispose of a separate substantive claim. 2

66

The court's holding in Black Association of New Orleans Fire
Fighters27 that strict compliance with Rule 54 is required is in contrast
to its decision in Kelly v. Lee's Old Fashioned Hamburgers, Inc.2

6

In Kelly, the court issued a per curiam decision in which it answered
the following question: "May a district court enter a partial final
judgment under Federal Rule of Civil Procedure 54(b), without
reciting that " 'no just reason for delay' exists for its entry?"269 In
its per curiam opinion, the Fifth Circuit answered "yes. '270

The appeal arose out of a case in which the plaintiff sued several
defendants for injuries received in an auto accident. 271 The district
court granted one defendant's motion for summary judgment and
dismissed all of plaintiff's claims against that defendant. 272 The court
did not, however, dispose of the claims against other defendants. 2 73

The court then directed the dismissed defendant to " 'prepare and
submit a 54(b) judgment to the Court.' "274

"The order submitted and signed was captioned 'F.R.C.P. 54(b)
Judgment.' "275 In the order, the trial court directed "that there be
final judgment entered pursuant to Federal Rule of Civil Procedure
54(b).... ",276 The order did not, however, provide that "no just
reason for delay" existed for entry of the judgment. 277

The plaintiff appealed the order as a final judgment. 278 The panel
found that the order reflected an unmistakable intent by the district
court to enter an appealable order under Rule 54(b) and that therefore

266. Id. at 1065 (citing Magnavox Co. v. Marshall, 742 F.2d 369, 371 (7th Cir. 1984)).
The court also held that an order awarding attorneys' fees as sanctions connected with
discovery must be supported by a specific finding by the trial court in which it gave reasons
for the amount of the sanction, and remanded to the district court to give reasons for the
amount of the sanctions. 911 F.2d at 1066.

267. 911 F.2d 1063 (5th Cir. Sept. 1990).
268. 908 F.2d 1218 (5th Cir. July 1990).
269. Id. at 1219.
270. Id. at 1220.
271. Kelly v. Lee's Old Fashioned Hamburgers, Inc., 896 F.2d 923 (5th Cir. 1990).
272. 908 F.2d at 1219.
273. Id.
274. Id.
275. Id.
276. Id.
277. Id.
278. Id.
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the omission of the "no just reason for delay" language was not
fatal.279 A narrow majority of the Fifth Circuit sitting en banc agreed
and affirmed. 280

The Fifth Circuit reviewed its previous decisions on this issue
and found "a consistent path." 21 In cases in which neither the trial
court ordered, nor the record reflected an intent to enter a partial
final judgment, the court has refused to consider the order appealable
as a final judgment.? 2 On the other hand, where language in the
order either independently or together with related parts of the record
reflected the trial judge's clear intent to enter a partial final judgment
under Rule 54(b), the Fifth Circuit has considered the order an
appealable final judgment.2 3 The court decided that the reasoning
of the latter group of cases was sound and therefore held that there
is no "magic language" required in a Rule 54(b) order.2 The Fifth
Circuit also noted that one decision, Mills v. Zapata,285 was incon-
sistent with this rule and expressly overruled that decision.28 6

Therefore, the standard in the Fifth Circuit for determining
whether a partial judgment is an appealable final judgment is now
as follows:

If the language in the order appealed from, either independently
or together with related portions of the record referred to in the
order, reflects the district court's unmistakable intent to enter a
partial final judgment under Rule 54(b), nothing else is required
to make the order appealable. We do not require the judge to

279. Id.
280. Id. at 1219-22.
281. Id. at 1219.
282... Id. at 1219-20. See, e.g., Borne v. A & P Boat Rentals No. 4, Inc., 755 F.2d 1131

(5th Cir. 1985) (The Fifth Circuit found that the trial court judgment adjudicated less than
all claims before it and the record did not contain a Rule 54(b) certification.); Thompson v.
Betts, 754 F.2d 1243 (5th Cir. 1985) (The Fifth Circuit found that the claims against one party
remained in the process of adjudication and that the record did not contain a Rule 54(b)
certification.).

283. 908 F.2d at 1220. The court cited Crowley Maritime Corp. v. Panama Canal Com-
mission, 849 F.2d 951, 953 (5th Cir. 1988) and EEOC v. Delta Air Lines, Inc., 578 F.2d 115
(5th Cir. 1978). Judge Williams, in a dissenting opinion, in the panel opinion, distinguished
Crowley on the grounds that in that case there was a specific request for certification which
stated the requirements of the rule. Kelly v. Lee's Old Fashioned Hamburgers, Inc., 896 F.2d
at 926 (Williams, J., dissenting). There was no evidence of a similar request here. See 908
F.2d at 1220.

284. 908 F.2d at 1220.
285. 722 F.2d 1170 (5th Cir. 1983).
286. 908 F.2d at 1221.
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mechanically recite the words 'no just reason for delay.' 287

The Fifth Circuit found that this "practical, common sense
interpretation' s of Rule 54 (b) meets both the purpose of the rule
and the intent of Rule 1 that the rules be "construed to secure the
just, speedy and inexpensive determination of every action." 9 Fur-
ther, it found that the standard enunciated was met on the facts of
this case. 290

A strongly worded dissent, written by Judge Smith and joined
by six other judges, attacked the majority's decision on a number of
grounds. 29' A summary of the dissent's reasoning is best captured in
the opening paragraph of the dissent's opinion:

In its surprising and perplexing opinion, the en banc majority at
worst has declared that 'express' means the same thing as 'im-
plied.' At best, it has discarded the plain meaning of a simple
rule for the sake of its own policy preferences-a decision that
no court is empowered to make. It has circumvented plain inter-
pretive direction from the Supreme Court and, finally, it has
unnecessarily clouded a jurisdictional rule in a way that can only
lead to confusion.m
In another Rule 54(b) case, Zapata Gulf Marine v. Puerto Rico

Maritime Shipping Authority,293 the Fifth Circuit held that a Rule
54(b) judgment is subject to amendment by a Rule 59(e) motion. 294

The district court in Zapata Gulf Marine granted the plaintiff's
motion for entry of judgment on a jury verdict pursuant to Rule
54(b) after previous severance of certain counterclaims and third-
party demands that were not adjudicated in the jury trial.295 Subse-
quently, the plaintiff filed a motion for prejudgment interest. 296 The
defendant followed that with a motion for judgment notwithstanding
the verdict and/or for new trial, which was denied. 29 The defendant
then filed its only notice of appeal, seeking review of the Rule 54(b)

287. Id. at 1220.
288. 1d. at 1221.
289. Id. (quoting FED. R. Crv. P. 1).
290. Id. at 1221-22.
291. See id. at 1222 (Smith, J., dissenting).
292. Id.
293. 925 F.2d 812 (5th Cir. Feb. 1991), cert. denied, 111 S. Ct. 2917 (1991).
294. See 925 F.2d at 815.
295. Id. at 813.
296. Id.
297. Id.
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judgment and the order denying judgment notwithstanding the verdict
and new trial. 29 After that, the district court entered an order denying
the plaintiff's motion for prejudgment interest. 299

The plaintiff asserted on appeal that the appellate court had no
jurisdiction to hear the appeal as the defendant did not file a notice
of appeal at any time following the denial of prejudgment interest.?0°

He argued that the notice of appeal was nullified pursuant to Federal
Rule of Appellate Procedure 4(a)(4) because the plaintiff's motion
for prejudgment interest served as an amendment of the Rule 54(b)
judgment.3 0'

In reaching its decision, the court first noted that, according to
the Supreme Court in Osterneck v. Ernst & Whinney,302 a postjudg-
ment motion for discretionary prejudgment interest constitutes a
motion to alter or amend the judgment under Rule 59(e).30 3 Therefore,
the question in this case was whether this rule was applicable to a
judgment entered under Rule 54(b). 3

0
4 The appellant argued that it

should not be because a Rule 54(b) judgment may be entered only
upon the district court's conclusion that there is no just reason for
delay and that waiting for the resolution of alteration or amendment
by means of a Rule 59 motion would delay finality. 35 The court
rejected that argument, finding that permitting Rule 54(b) judgments
to be suspended and amended by Rule 59(e) motions "adds no more
uncertainty to the process than in the case of judgments that dispose

298. Id.
299. Id.
300. Id.
301. Id. FED. R. App. P. 4(a)(4) provides:

If a timely motion under the Federal Rules of Civil Procedure is filed in the district
court by any party: (i) for judgment under Rule 50(b); (ii) under Rule 52(b) to
amend or make additional findings of fact, whether or not an alteration of the
judgment would be required if the motion is granted; (iii) under Rule 59 to alter or
amend the judgment; or (iv) under Rule 59 for a new trial, the time for appeal for
all parties shall run from the entry of the order denying a new trial or granting or
denying any other such motion. A notice of appeal filed before the disposition of
any of the above motions shall have no effect. A new notice of appeal must be
filed within the prescribed time measured from the entry of the order disposing of
the motion as provided above. No additional fees shall be required for such filing.

FED. R. App. P. 4(a)(4).
302. 489 U.S. 169 (1989).
303. See 925 F.2d at 814.
304. See id.
305. Id.
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of all parties and all issues. ' ' 306 Therefore, according to the court,
the effect of a Rule 59(e) motion on a Rule 54(b) judgment should
not be any different from its effect on other judgments. 3

0
7

VIII. DUE PROCESS CONCERNS IMPLICATED BY DETERMINATIONS OF

THE COMPETENCY OF A PRO SE LITIGANT

In Thomas v. Humfield,3"3 the Fifth Circuit dealt with the proper
procedure and standard to be used by a federal court in determining
whether a pro se litigant is competent to bring suit. In this case,
plaintiff brought a civil rights suit, pro se, against employees and
officials of the University of Houston.3 9 Based on evaluations by
two psychiatrists, the district court found the plaintiff incompetent
to continue his suit and ordered the appointment of a guardian ad
litem.

310

The Fifth Circuit held that the district court erred in appointing
a guardian ad litem without first affording the plaintiff a hearing. 31'
The only notice the plaintiff received in this case was that the
defendants had moved for the appointment of a guardian ad litem.31 2

He had no opportunity to review the court-ordered psychiatric and
psychological reports nor to argue or present evidence.3 13

The court held that since the plaintiff had a protected liberty
interest in pursuing the suit as a principal, the Supreme Court's
decision in Mathews v. Eldridge'4 governs the type and the scope of
the process due the plaintiff.31 5 Although a full adversary hearing is
not necessary, due process mandates some type of hearing. 3 6 At a
minimum, the plaintiff should have been given notice and an op-
portunity to respond. 317

In addition to finding that due process requires a hearing, the
court dealt with both the question of whether federal or state law

306. Id. at 814.
307. See id. at 814-15.
308. 916 F.2d 1032 (5th Cir. Nov. 1990).
309. See id. at 1033.
310. Id. at 1034.
311. See id.
312. Id.
313. Id.
314. 424 U.S. 319 (1976).
315. See 916 F.2d at 1034.
316. Id.
317. Id.
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should determine the substantive definition for competence and the
specific procedure for determining competence.3"" Plaintiff argued
that under Federal Rule of Civil Procedure 17(c),31 9 the law of the
litigant's domicile should govern the determination of competence,
as it does under Rule 17(b). 32 The court, noting that this issue had
not been "squarely addressed" in any circuit, adopted the interpre-
tation set forth in Moore's Federal Practice: the law of an individual's
domicile determines the individual's competence to sue on his own
behalf for the purposes of Rule 17(c). 32

1 The court went on to say,
however, that in deciding whether a person is competent to sue in
federal court, a federal judge is not required to use the state's
procedures for determining competency or capacity. 32 Rather, "a
federal procedure better preserves the integrity and the interests of
the federal courts. "323 Therefore, although the district court must
conduct a hearing to determine the plaintiff's competency, it may
"apply any procedure that meets the requirements of due process. ' 32

318. Id.
319. FED. R. CIv. P. 17(c) provides:

Whenever an infant or incompetent person has a representative, such as a general

guardian, committee, conservator, or other like fiduciary, the representative may sue
or defend on behalf of the infant or incompetent person. An infant or incompetent
person who does not have a duly appointed representative may sue by a next friend
or by a guardian ad litem. The court shall appoint a guardian ad litem for an infant
or incompetent person not otherwise represented in an action or shall make such
other order as it deems proper for the protection of the infant or incompetent
person.

FED. R. Crv. P. 17(c).
320. 916 F.2d 1035. FED. R. Civ. P. 17(b) provides:

The capacity of an individual, other than one acting in a representative capacity, to
sue or be sued shall be determined by the law of the individual's domicile. The
capacity of a corporation to sue or be sued shall be determined by the law under
which it was organized. In all other cases capacity to sue or be sued shall be

determined by the law of the state in which the district court is held, except (1) that
a partnership or other unincorporated association, which has no such capacity by
the law of such state, may sue or be sued in its common name for the purpose of
enforcing for or against it a substantive right existing under the Constitution or laws

of the United States, and (2) that the capacity of a receiver appointed by a court
of the United States to sue or be sued in a court of the United States is governed

by Title 28, U.S.C. sections 754 and 959(a).
FED. R. Crv. P. 17(b).

321. 916 F.2d at 1035.
322. Id.
323. Id.
324. Id.
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IX. THm UNCALLED WrrNEss RULE

In an interesting decision, a panel of the Fifth Circuit placed in
doubt the viability of the uncalled witness rule, but did not overrule
precedent supporting that rule. 3

25 In Herbert v. Wal-Mart Stores,
Inc. ,326 a panel of the Fifth Circuit held that the applicability of the
uncalled witness rule in the Fifth Circuit was a matter of federal
rather than state law and recommended that the circuit take the case
en banc to hold that the rule is no longer applicable in federal civil
trials in the Fifth Circuit.3 27 The motion for rehearing en banc was
denied, however.3 28 Therefore, although there is not a decision in
this case that the uncalled witness rule will no longer be applied in
this circuit, there is a definitive holding that the determination of
whether the rule is applicable in diversity cases is a matter of federal
rather than state law. 329

Herbert involved a slip-and-fall action arising out of an injury
suffered by the plaintiff when he slipped in a pool of fabric softener
that had leaked onto the floor of defendant's store in LaPlace,
Louisiana. 330 The United States District Court for the Eastern District
of Louisiana, sitting in diversity, found the defendant liable under
Louisiana law and awarded the plaintiff $11,130.43. 33

1 The issue on
appeal was whether the district court erred in refusing to draw an
adverse inference, under the uncalled witness rule, from Wal-Mart's
failure to call a witness purportedly under its control.3 32 In making
its refusal, the district court applied Louisiana law to determine that
the rule did not apply because the plaintiff had failed to establish
that the witness was either available to or under the control of the
defendant.3

33

The Fifth Circuit held for the first time that federal law, not
state law, properly governed the applicability of the uncalled witness
rule in a diversity case. 3

3 The court rejected two arguments asserted

325. See Herbert v. Wal-Mart Stores, Inc., 911 F.2d 1044, 1046-49 (5th Cir. Sept. 1990).
326. Id.
327. Id. at 1048-49.
328. Id. at 1044.
329. Id. at 1048.
330. Id. at 1045.
331. Id.
332. Id.
333. Id. at 1046.
334. Id. at 1048.
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by the parties to support the application of state law. 335 First, the
court held that Federal Rule of Evidence 302 did not require the
application of state law.3 36 That rule provides: "In civil actions and
proceedings, the effect of a presumption respecting a fact which is
an element of a claim or defense as to which State law supplies the
rule of decision is determined in accordance with State law. ' 337 The
court found that the uncalled witness rule does not come within the
scope of Rule 302 because it permits an inference rather than creating
a presumption .

3

The court also rejected an argument that the Erie doctrine
requires the application of state law.339 The court discussed the "twin
aims" of Erie, which lead to the conclusion that a particular provision
is substantive, and therefore governed by state law, or procedural,
and therefore governed by federal law. Those aims are the discour-
agement of forum shopping and the avoidance of the inequitable
administration of the laws. 34

0 The court noted that forum shopping
was not a concern here because a party would not know that the
witness was not being called until well into the course of the litiga-
tion. 341 Similarly, the court found that the second concern was not
implicated because the rule "bears no more relation to the elements
of a state law claim or defense than any other evidence from which
the fact finder may infer an evidentiary or ultimate fact."' ' 2

Although noting that the rule had been applied "reflexively" by
federal courts during the past century,3 3 the panel urged that it no
longer be followed. According to the opinion, "the evidentiary
scheme created by the Federal Rules of Evidence, as complemented
by the Federal Rules of Civil Procedure, renders the uncalled-witness
rule an anachronism."

The panel stopped short, however, of overruling precedent in
the circuit upholding the rule.34 Instead, it "merely call[ed] its

335. Id. at 1047.
336. Id.
337. Id. at 1047 n.18; See FED. R. Evir. 302.

338. 911 F.2d at 1047.
339. Id.
340. Id.
341. Id.
342. Id. at 1048.
343. Id. at 1046. The Supreme Court defined the rule in Graves v. United States, 150 U.S.

118 (1893).
344. 911 F.2d at 1048.
345. Id. at 1049. It noted, without citation to cases, that since the rule has so frequently
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archaism to the attention of the court for possible consideration en
banc, ' ' 3

4 noting that "if unconstrained by precedent,"3 47 it would
hold that in cases governed by the Federal Rules of Evidence and
the Federal Rules of Civil Procedure, "the trier of fact may draw
no inference from a party's mere failure to call a witness who is
susceptible to subpoena by either party, and that it is inappropriate
for counsel to argue to the fact finder that such an inference is
permissible.' '"

X. THE "UNAvAIABairrY" OF A TRANSCRIPT ON APPEAL UNDER
FEDERAL RULE OF APPELLATE PROCEDURE 10

In Richardson v. Henry,349 an inmate brought a civil rights
action in forma pauperis against several defendants in which he
alleged that he was illegally detained, battered, falsely arrested, and
that his rights to freedom of speech, assembly and association were
unconstitutionally denied him.3 50 After a bench trial the district court
rendered judgment for defendants on all issues 5.35  The plaintiff
appealed and moved the district court for a transcript of the trial at
the government's expense. 3 2 Finding that the appeal was frivolous,
the district court denied plaintiff's motion. 353

Plaintiff appealed the district court's factual findings to the Fifth
Circuit. 354 However, he failed to include in the record a transcript of
the testimony, which constituted most of the evidence in the case.3 55

He contended that the transcript was unavailable to him within the
meaning of Federal Rule of Appellate Procedure 10(c). 356 The relevant

been either applied or referred to in dicta in the Fifth Circuit, it "might be considered the
law of the circuit." Id. at 1048-49.

346. Id. at 1049.
347. Id. at 1048.
348. Id.
349. 902 F.2d 414 (5th Cir. June 1990).
350. Id. at 415.
351. Id.
352. Id.
353. Id.
354. Id.
355. Id. at 415-16.
356. Id. at 416. FED. R. App. P. 10(c) provides:

If no report of the evidence or proceedings at a hearing or trial was made, or if a
transcript is unavailable, the appellant may prepare a statement of the evidence or
proceedings from the best available means, including the appellant's recollection.
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part of that rule states: "If no report of the evidence or proceedings
at a hearing or trial was made, or if a transcript is unavailable, the
appellant may prepare a statement of the evidence or proceedings
from the best available means, including the appellant's recollec-
tion."3 7

Noting that its decisions on the rule have been limited to
instances of physical unobtainability, the court followed a ruling by
the Ninth Circuit on this issue3" 8 to hold that inability to bear the
financial burden of providing a transcript does not make the tran-
script unavailable within the meaning of Rule 10(c). 359 The court
noted in its decision, however, that had appellant reurged his motion
for a transcript with the appellate court and provided the information
necessary to make an informed decision, his motion may have been
granted.

3
60

The statement shall be served on the appellee, who may serve objections or proposed
amendments thereto within 10 days after service. Thereupon the statement and any
objections or proposed amendments shall be submitted to the district court for
settlement and approval and as settled and approved shall be included by the clerk
of the district court in the record on appeal.

FED. R. APP. P. 10(c).
357. FED. R. ApP. P. 10(c).
358. Thomas v. Computax Corp., 631 F.2d 139 (9th Cir. 1980). (The plaintiff asserted an

equal opportunity action based on alleged sex discrimination by Computax. After the district
court rejected her claim, the plaintiff appealed and maintained that the evidence before the
trial court was insufficient to support its judgment. The plaintiff failed to include in the record
a transcript of all relevant evidence. She stated that the reason for such failure was because
she could not afford the cost of obtaining a transcript. She argued that the transcript was
unavailable within the meaning of Rule 10(c). The court of appeals dismissed the appeal and
held that Rule 10(c) is available to appellants only in those situations where the record of the
trial court is physically unattainable. The court stated that the plaintiff could have applied for
a transcript at the government's expense or requested authorization to continue in forma
pauperis.)

359. 902 F.2d at 416.
360. Id.


