
"CONSUMER" STATUS UNDER THE DECEPTIVE TRADE
PRACTICES ACT REQUIRES A BORROWER TO BASE ITS
CLAIM ON THE UNDERLYING GOODS OR SERVICES:
Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810
S.W.2d 234 (Tex. App.-Houston [14th Dist.] 1991, writ denied).

Switzer Deason (Deason) purchased Central Texas Hardware,
Inc. (CTH) with funds received from First City, Texas-Bryan (First
City).' During subsequent years, First City financed a relocation of
the store and provided a short-term line of credit for the purchase
of seasonal inventory.2 In October of 1985, Deason requested a loan
of $100,000 for the purchase of seasonal inventory and Mervin Peters,
president of First City, allegedly gave Deason an oral commitment
on the loan.3 After several months of reassurances by Peters on the
status of the loan, Deason learned that First City had been delaying
the loan in order to obtain an additional five to ten percent guarantee
from the Small Business Administration.4 When First City failed to
make the loan, the lack of alternative financing forced Deason to
close the hardware store.5 CTH and Deason sued First City, con-
tending that the bank's failure to complete the allegedly promised
loan violated the Texas Deceptive Trade Practices Act (DTPA).6 The
trial court granted a directed verdict in favor of First City.7 The
Houston Court of Appeals, Fourteenth District, affirmed, finding
that CTH did not qualify as a "consumer" as defined by the DTPA
and therefore lacked standing to bring a DTPA complaint.8 The

1. Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 236 (Tex.
App.-Houston [14th Dist.] 1991, writ denied).

2. Id. at 236.
3. Id.
4. Id. The reassurances concerning the loan included statements by Peters that Deason

could consolidate his existing loans and that the restructuring would only take "one or two
weeks." Id.

5. Id.
6. Id. See Tax. Bus. & Com. CODE ANN. § 17.46(b)(12) (Vernon 1987) (providing that

"false, misleading, or deceptive acts or practices" includes "representing that an agreement
confers or involves rights, remedies, or obligations which it does not have or involve, or which
are prohibited by law; ... ").

7. 810 S.W.2d at 236.
8. Id. at 237. See Tax. Bus. & CoM. CODE Am. § 17.45 (Vernon 1987). Section 17.45

provides in part:
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court denied consumer status primarily because the inventory sought
to be financed by the plaintiff failed to form the basis of the DTPA
complaint. 9

I. CONSUMER STATUS UNDER THE DTPA

A. Requirements for Consumer Status Under the DTPA

In Riverside National Bank v. Lewis,10 the Texas Supreme Court
established a general rule against DTPA "consumer" status for a
borrower of bank funds. 1 In Riverside, Lewis sought a loan from
the Riverside National Bank (Riverside) to refinance an existing
automobile loan with another bank.1 2 A Riverside employee informed
the original lender that Lewis had been approved for the loan and
requested possession of the title and a draft. 3 After receiving the
requested documents, Riverside hesitated several days while the vice
president investigated Lewis's loan application.1 4 Based on the vice
president's findings, Riverside rejected Lewis's loan application."
During the interim period between the "acceptance" and rejection
of Lewis's loan application, Riverside continually misrepresented the

§ 17.45 Definitions
As used in this subchapter:
(1) "Goods" means tangible chattels or real property purchased or leased for use.
(2) "Services" means work, labor, or service purchased or leased for use, including
services furnished in connection with the sale or repair of goods.

(4) "Consumer" means an individual, partnership, [or] corporation, ... who seeks
or acquires by purchase or lease, any goods or services....

Id. at § 17.45(1), (2), and (4). Since the enactment of the DTPA, the Texas Legislature has
made several revisions in the definition of a "consumer." Compare Act of May 21, 1973,
63rd Leg., ch. 143, § 1, 1973 Tex. Gen. Laws 323, amended by Act of Sept. 1, 1975, 64th
Leg., ch. 62, § 1, 1975 Tex. Gen. Laws 149, amended by Act of May 23, 1977, 65th Leg.,
ch. 216, § 1, 1977 Tex. Gen. Laws 600, amended by Act of Apr. 23, 1983, 68th Leg., ch.
883, §§ 2, 3, 1983 Tex. Gen. Laws 4943-44 (restricting the definition of a "consumer" to
individuals) with TEx. Bus. & CoM. CODE ANN. § 17.45(4) (Vernon 1987) (expanding the
definition of a "consumer" to include corporations, partnerships and the State of Texas).

9. See 810 S.W.2d at 237.
10. 603 S.W.2d 169 (Tex. 1980).
11. Id. at 174-76.
12. Id. at 171.
13. Id.
14. Id.
15. Id. The vice president discovered that Lewis had misrepresented his net income and

had failed to disclose the nonpayment of the first and only installment. Id.
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status of the loan to the original lender and to Lewis.16 When the
original lender learned that Riverside would not refinance the auto-
mobile, the lender repossessed the automobile, sold it at an auction,
and deducted the deficiency from a certificate of deposit Lewis had
with the bank. 17 Lewis sued Riverside, contending the bank's misre-
presentations concerning the status of the loan violated the DTPA. 18

The Texas Supreme Court held that only "consumers" have
standing to bring a private suit for damages under the DTPA. 19 To
qualify as a consumer, an individual must seek or acquire goods or
services. 20 After examining the DTPA and other sections of the Texas
Business and Commerce Code, the court defined "goods" as "tan-
gible chattels" and concluded that money, a currency of exchange,
does not qualify as a "good." 21

The court continued in its construction of "consumer" status
and found that "services" referred to activity, work, or labor per-
formed by one party for the benefit of another, and does not include
an attempt to borrow money.Y Lewis argued, however, that the
services provided in connection with the loan, including financial
counseling and processing of the loan, fell within the definition of
"services" under the DTPA.2? In rejecting Lewis's argument, the
court found that Lewis's sole complaint concerned the bank's failure
to lend money and that no complaint existed concerning the quality
of services performed in connection with the loan.24 The court

16. Id.
17. Id. The lender deducted the deficiency of $3,177.50 from Lewis's $6,000 certificate

of deposit. Id.
18. Id.
19. Id. at 173. See TEX. Bus. & CoM. CODE ANN. § 17.50 (Vernon 1987). This section,

entitled "Relief for Consumers", provides that a "consumer" may maintain a cause of action
if injured by deceptive practices. Id. See generally, Clyde R. "Skip" McCormick II, Lender
Liability and the Texas Deceptive Trade Practices Act, 22 TEX. TECH L. REv. 719, 722 (1991)
(stating that only consumers have standing to bring a DTPA suit); John Krahmer ET AL.,
Banks and the Texas Deceptive Trade Practices Act, 18 TEx. TECH L. REv. 1, 10-11 (1987)
(stating that "the first and most important question to be addressed [in DTPA litigation
against a bank] is whether the customer is a consumer.").

20. 603 S.W.2d at 174.
21. Id. See TEx. Bus. & COM. CODE ANN. § 17.45(1) (Vernon 1987) (defining "goods"

as "tangible chattels or real property purchased or leased for use"). See also id. § 9.105(a)(8)
(Vernon 1991) (expressly excluding "money" from the definition of "goods"); id. § 1.201(24)
(Vernon 1968) (defining money as a "medium of exchange").

22. 603 S.W.2d at 174-75.
23. Id. at 175.
24. Id. The court found that Lewis sought a pure loan transaction, meaning an exchange

of future sums of money in return for present sums of money. Id.
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expressly refused to consider whether certain collateral services per-
formed in connection with a loan could constitute "services" under
the DTPA.Y Consequently, the Riverside court concluded that Lewis,
in his capacity as a loan applicant, lacked standing as a "consumer"
and therefore could not bring suit under the DTPA.2

In Cameron v. Terrell & Garrett, Inc.,27 the Texas Supreme
Court established the basic requirements for consumer status. 2 In
Cameron, the buyer of a house sued a real estate agent, contending
that the real estate agent's alleged misrepresentation of the square
footage of the purchased home violated the DTPA.29 The Texas
Supreme Court listed two essential requirements for consumer status:
(1) The DTPA complainant "must have sought or acquired goods
or services by purchase or lease"; and (2) "the goods or services
purchased or leased must form the basis of the DTPA complaint." ' 0

The court expressly noted that if either requirement is missing, the
person aggrieved by the deceptive act lacks standing to bring suit
under the DTPA.3 ' In rejecting a privity requirement between the
plaintiff and defendant, the court noted that a person need not seek
or acquire goods or services furnished by the defendant to be a

25. Id. Several cases since Riverside have found certain "collateral services" performed
in connection with the extension of credit to be within the scope of the DTPA. See, e.g.,
Herndon v. First Nat'l Bank of Tulia, 802 S.W.2d 396, 399 (Tex. App.-Amarillo 1991, writ
denied) (holding that a complaint alleging the lender provided services in connection with a
lending transaction was sufficient to allege that the borrower was a "consumer"); First Federal
Say. & Loan Ass'n v. Ritenour, 704 S.W.2d 895, 900 (rex. App.-Corpus Christi 1986, writ
ref'd n.r.e.) (holding that financial counseling services performed in connection with a certificate
of deposit transaction fall within the scope of the DTPA); Juarez v. Bank of Austin, 659
S.W.2d 139, 142 (Tex. App.-Austin 1983, writ ref'd n.r.e.) (holding that credit insurance
provided in connection with a loan falls within the scope of the DTPA); Fortner v. Fannin
Bank, 634 S.W.2d 74, 78 (rex. App.-Austin 1982, no writ) (holding that an agreement to
file title in connection with a loan transaction falls under the definition of "services" under
the DTPA). But see First State Bank v. Chessir, 613 S.W.2d 61, 62 (rex. Civ. App.-Amarillo
1981), rev'd on other grounds, 620 S.W.2d 101 (Tex. 1981) (holding that services performed
in connection with a certificate of deposit transaction do not meet the DTPA "services"
definition).

26. 603 S.W.2d at 176.
27. 618 S.W.2d 535 (Tex. 1981).
28. See id. at 539.
29. Id. at 537. The court did not specifically address the issue of a borrower's consumer

status, but rather outlined the general consumer status requirements for all DTPA complainants.
See id.

30. Id. at 539. The court found that the plaintiff satisfied both requirements of the two
prong consumer status test. See id.

31. Id.
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consumer. 2 The court concluded that the "consumer" definition
simply describes the class of persons entitled to bring a DTPA suit.3

B. The Narrowing of the Riverside Rule and Expansion of
Consumer Status

In Knight v. International Harvester Credit Corp.,34 the Texas
Supreme Court took the first substantial step toward limiting the
Riverside rule by extending DTPA liability to a lender who financed
the purchase of a dump truck.35 In Knight, the plaintiff purchased
a used dump truck from a dealer and financed the purchase through
a retail installment contract with International Harvester Credit Cor-
poration (IHCC). 6 The plaintiff sued the dealer and IHCC, con-
tending that an unlawful waiver provision in the retail installment
contract violated the DTPA.37 The trial court granted summary
judgment in favor of the defendants.38 The Beaumont Court of Civil
Appeals, relying on Riverside, held that the plaintiff did not qualify
as a consumer because his complaint strictly involved an extension
of credit. 39 In reversing the appellate court, the Texas Supreme Court
found that the plaintiff qualified as a consumer because the alleged
DTPA violation occurred in connection with the sale of a truck.40

The Texas Supreme Court distinguished Knight from Riverside
by characterizing the loan transaction in Knight as merely a means
which made the purchase of a "good" possible. 41 The court found
that the plaintiff's objective was to purchase a dump truck and that
the financing arrangements were merely incidental to that purchase. 42

32. Id. The court's holding means that application of the DTPA is not restricted only to
persons who furnish the goods or services. See id. A "consumer" may sue anyone who
violates the DTPA. Id.

33. Id. at 541.
34. 627 S.W.2d 382 (Tex. 1982).
35. See id. at 388-89.
36. Id. at 383.
37. Id. at 388. See Tax. Bus. & CoM. CODE AN. § 17.46(b)(12) (Vernon 1987) (providing

that "false, misleading, or deceptive acts or practices" includes "representing that an agreement
confers or involves rights, remedies, or obligations which it does not have or involve, or which
are prohibited by law; ... ") (emphasis added).

38. 627 S.W.2d at 384.
39. Id. at 388.
40. Id. at 388-89.
41. Id. at 389.
42. Id.
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Since the plaintiff's objective was to purchase a "good," the court
found that the plaintiff "was a 'consumer' as to all parties who
sought to enjoy the benefits of that sale." ' 4

In Flenniken v. Longview Bank & Trust Co.," the Texas Supreme
Court refined the reasoning in Knight and extended DTPA liability
to a housing lender. 45 In Flenniken, the plaintiffs entered into a
builder's and mechanic's lien contract with a contractor for the
construction of a house.4 The contractor immediately transferred his
rights under the contract to a bank in exchange for interim financ-
ing. 47 When the contractor abandoned the contract, the plaintiffs
discovered that the bank had improperly disbursed a majority of the
funds.48 The bank foreclosed on the property and the plaintiffs
initiated a DTPA action against the bank. 49

The Texas Supreme Court noted in Flenniken that a plaintiff
establishes standing as a "consumer" by his relationship to the
transaction, not his relationship to the defendant.5 0 The court restated
the "consumer" status requirements listed in Cameron into one
requirement: The goods or services sought or acquired by a consumer
must form the basis of his complaint .5  Under this test, the court
found that the plaintiffs qualified as consumers because they sought
to purchase a house and the financing arrangements were merely
incidental to that purchase.52 The court expressly noted that from
the plaintiff's perspective, "there was only one transaction: [T]he
purchase of a house. ' 53 The court partially based its reasoning upon

43. Id. Part of the court's reasoning relied on the fact that the dealer and IHCC were
"inextricably intertwined" in the transaction. See id. See also Robert Brooks Gilbreath,
Comment, Consumer Standing Under the DTPA: The Inextricably Intertwined Standard, 40
BAYLOR L. REv. 431, 444-45 (1988) (stating that the "inextricably intertwined" standard was
the method used by the Knight court to circumvent Riverside's denial of consumer status and
allows a liberal construction of the DTPA).

44. 661 S.W.2d 705 (Tex. 1983).
45. See id. at 707-08.
46. Id. at 706.
47. Id.
48. Id. See TEx. Bus. & Com. CODE ANN. § 17.50(a)(3) (Vernon 1987) (allowing a

consumer to maintain a DTPA action if he has been adversely affected by "any unconscionable
action or course of action by any party").

49. 661 S.W.2d at 706. The plaintiff contended that the foreclosure was an unconscionable
course of action. Id.

50. Id. at 707.
51. Id. (citing Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 539 (Tex. 1981)).
52. 661 S.W.2d at 706.
53. Id.

[Vol. 23:593
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the fact that the bank's DTPA violation arose from the sale of the
house, thereby subjecting the lender to liability equal to that of the
contractor.5 4 The court distinguished Flenniken from Riverside by
recognizing that in Riverside, the sole basis of the plaintiff's com-
plaint was the bank's failure to lend money." In Flenniken, the
plaintiff did not seek to borrow money; rather the plaintiff sought
to purchase a house.56 The court reiterated that the DTPA only
describes the class of persons entitled to bring suit, not the class of
persons subject to liability. 7 Consequently, the court concluded that
the plaintiffs qualified as consumers as to all parties who sought to
enjoy the benefits of the sale of the house, including the bank. 8

The Texas Supreme Court took another substantial step toward
dissolution of the Riverside rule and expansion of consumer status
to a borrower in La Sara Grain Co. v. First National Bank of
Mercedes. 9 In La Sara Grain, a bank improperly allowed the general
manager of the La Sara Grain Company (La Sara) to accept loan
proceeds made in the corporation's name.60 After an audit revealed
that the general manager had embezzled corporate funds, La Sara
initiated a DTPA action against the bank. 61

The Texas Supreme Court in La Sara Grain reiterated that
Riverside should be limited to a situation where the borrower's
purpose in obtaining the loan is simply the extension of credit. 62 The
court construed Knight and Flenniken to provide that "a lender may

54. See id. The bank derived its right to foreclose on the property from the deed of trust
that the plaintiffs gave to the contractor. See id. The court reasoned that the bank's right to
foreclose should not be greater than that of the original contractor. See id at 707.

55. See id.
56. Id. at 708. The court found that since the plaintiffs sought to purchase a house, the

house forms the basis of the DTPA complaint. Id.
57. Id. at 706.
58. Id. at 707. See DAvm F. BRAGG ET AL., TEXAS CoNstMER LTGATON § 2.01, at 9 (2d

ed. Supp. 1990-91). (stating that "[t]he teaching of Flenniken is, in a word: Once a consumer
in a transaction, always a consumer. If a plaintiff seeks or acquires a good or service, he has
DTPA standing to sue 'any person' [citations omitted] involved in any way in the transac-
tion, ... )

59. 673 S.W.2d 558 (Tex. 1984).
60. Id. at 561. The bank improperly allowed the general manager to orally transfer money

from the corporation's account and deposit corporate funds in his account. Id.
61. Id. at 564. See TEx. Bus. & CoM. CODE ANN. §§ 17.46(a), 17.50(a)(1) (Vernon 1991)

(prohibiting false, misleading or deceptive practices in any trade or commerce).
62. See 673 S.W.2d at 566. The court stated that in both Knight and Flenniken the court

limited Riverside strictly to its facts. Id.
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be subject to a DTPA claim if the borrower's 'objective' is the
purchase or lease of a good or service thereby qualifying the borrower
as a consumer." 63 Under La Sara Grain's clarification of Knight and
Flenniken, a borrower's status as a "consumer" is determined solely
by one issue: The borrower's objective in obtaining the loan."
Because La Sara did not authorize the loan transaction,65 La Sara
could not prove that its objective in obtaining the loan was to
purchase or lease a good or service." Consequently, the court held
that La Sara did not qualify as a "consumer" because the loan
transaction involved only the extension of credit. 67

The Texas Supreme Court decisions following Riverside collec-
tively formed a new standard for determining the consumer status
of a borrower." The first Texas court of appeals to apply the new
standard was the Amarillo Court of Appeals in Irizarry v. Amarillo
Pantex Federal Credit Union.69 In Irizarry, the plaintiff purchased
an automobile and financed the purchase through a credit union.70

After the plaintiff became disabled, he brought a DTPA suit against
the credit union, contending that the credit union misrepresented the
extent of its insurance coverage. 71

The Amarillo Court of Appeals, relying on La Sara Grain,
Knight, and Flenniken, classified the borrower as a consumer. 72 The
court found that since the borrower's objective in obtaining the loan
was to purchase an automobile, the borrower was acquiring a "good
or service" with the loan and thus qualified as a consumer. 73 The

63. Id. at 567. The court also held that the services provided by a bank in connection
with a checking account are within the scope of the DTPA. Id.

64. See id. See also Robert C. Hardy, Sr., Note, Lenders and Their Borrowers: The Fine
Line Between Lagniappe and Overreaching, 30 S. TEx. L.J. 417, 432 (1989) (stating that La
Sara Grain allows borrowers to qualify as consumers if the borrower seeks to acquire goods
or services with the funds borrowed from lenders).

65. See 673 S.W.2d at 561. The general manager acquired the loan proceeds through
embezzlement without the authorization of La Sara Grain. Id.

66. Id. at 567.
67. Id.
68. See id.; Flenniken v. Longview Bank & Trust Co., 661 S.W.2d 705, 707 (Tex. 1983);

Knight v. International Harvester Credit Corp., 627 §.W.2d 382, 388 (Tex. 1982).
69. 695 S.W.2d 91 (Tex. App.-Amarillo 1985, no writ).
70. Id. at 92.
71. Id. The plaintiff alleged that the credit union falsely represented that the loan

agreement included disability insurance which would pay the balance of the loan if the plaintiff
became disabled. Id.

72. Id. at 93.
73. Id.

[Vol. 23:593
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plaintiff did not make any complaint concerning the quality or
acceptability of the car, but contended that the loan transaction
violated the DTPA. 74 The court concluded that the requirement that
the goods or services form the basis of the DTPA complaint was
satisfied by the absence of insurance coverage on the loan. 75 In other
words, the court's reasoning indicates that the complaint concerning
the loan transaction satisfied the requirement that the goods or
services form the basis of the complaint.7 6

In January of 1991, the Fort Worth Court of Appeals applied
the changes in Riverside and the expansion of consumer status in
Security Bank v. DaltonY When the FDIC sold Flower Mound Bank
to Security Bank, the plaintiffs, owners and operators of a funeral
home and cemetary, owed Flower Mound Bank approximately
$470,000 on nine different promissory notes and maintained four
separate checking accounts, two certificates of deposit, and individual
retirement accounts .7  In addition, the plaintiffs maintained a trust
account at the bank consisting of approximately $170,000 in client
"pre-needs" funds .9

In order to avoid a deficiency in FDIC insurance coverage on
the $170,000 trust account, the plaintiff transferred $70,000 of the
account to another bank. 0 In alleged retaliation for the transfer,
Security Bank decided not to renew two of the plaintiff's notes and
immediately "froze" the balances in the plaintiff's checking accounts,
causing several checks to be dishonored. 8 The plaintiffs instituted a
DTPA action against Security Bank and its president for the non-
renewal of the notes and improper dishonor of the checks.8 2

The Fort Worth Court of Appeals found that the plaintiffs
qualified as consumers in both the loan transaction and the checking

74. Id. at 92.
75. Id. at 93.
76. See id.
77. 803 S.W.2d 443 (Tex. App.-Fort Worth 1991, writ denied).
78. Id. at 445.
79. Id.
80. Id. at 446.
81. Id.
82. Id. Shortly after the sale, the president of Security Bank specifically informed the

plaintiffs that "business will be as usual." Id. at 445. The plaintiff claimed that this
representation, along with the bank's subsequent conduct, violated the DTPA. See id. at 446.
See also TEx Bus. & CoM. CODE ANN. § 17.46(b)(12) (Vernon 1987) (providing that "repre-
senting that an agreement confers or involves rights, remedies or obligations which it does not
have" violates the DTPA).
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transaction.83 The court relied on convincing evidence that indicated
that the loans were taken in connection with the purchase of a good
or service.84 Since the loans were taken in connection with the
purchase of a good or service, the court automatically qualified the
borrowers as consumers.85

II. CENTRAL TEXAS HARDWARE, INC. V. FIRST CTY, TEXAS-BRYAN

Central Texas Hardware, Inc. (CTH) requested a loan of $100,000
for the purchase of seasonal inventory and First City, Texas-Bryan
(First City) allegedly gave CTH an oral commitment on the loan.86

For several months, First City allegedly misrepresented the status of
the loan application. 7 When First City failed to make the loan, the
lack of alternative financing forced CTH to close its doors. 88 CTH
and its president sued First City, contending that the bank's failure
to fund the promised loan violated the Texas Deceptive Trade Prac-
tices Act (DTPA).89

The Houston Court of Appeals, Fourteenth District, held that
CTH did not qualify as a consumer under the DTPA and therefore
lacked standing to bring a DTPA complaint. 9° The court denied
consumer status primarily because the goods or services that CTH
sought did not form the basis of the DTPA complaint. 91

A. The Central Texas Hardware Court's Reasoning

In Central Texas Hardware, Inc. v. First City, Texas-Bryan,92

the court cited Riverside National Bank v. Lewis93 for the general
rule that a pure loan transaction falls outside the scope of the

83. 803 S.W.2d at 452. As to the checking transactions, the court concluded as a matter
of law that checking accounts satisfied the definition of services under the DTPA. Id.

84. See id. at 452-53.
85. Id. at 453. (citing Knight v. International Harvester Credit Corp., 627 S.W.2d 382,

388 (Tex. 1982)).
86. Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 236 (Tex.

App.-Houston [14th Dist.] 1991, writ denied).
87. Id.
88. Id.
89. Id.
90. Id. at 237.
91. See id.
92. 810 S.W.2d 234 (Tex. App.-Houston [14th Dist.] 1991, writ denied).
93. 603 S.W.2d 169 (Tex. 1980).

[Vol. 23:593
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DTPA.94 The court recognized that in Knight v. International Har-
vester Credit Corp.95 and Flenniken v. Longview Bank & Trust Co.,96

the Texas Supreme Court allowed borrowers to qualify as consumers
because in each case, the borrower's objective in obtaining the loan
was to purchase goods or services. 97 The court specifically noted that
neither Knight nor Flenniken expressly overruled Riverside and that
in both cases the "goods or services" formed the basis of the DTPA
complaint. 98 Even though the Central Texas Hardware court recog-
nized the borrower's objective test illustrated in Knight and Flenni-
ken, the court did not mention the La Sara Grain Co. v. First
National Bank of Mercedes" clarification of Knight and Flenniken.10

In addressing the question of consumer status, the Houston
Court of Appeals, Fourteenth District, mentioned the Cameron v.
Terrell & Garrett, Inc.101 "two-prong" consumer status test.10 2 Even
though the court strongly emphasized that Cameron mandates that
both requirements of the "two-prong" test be satisfied, the court
did not expressly apply the first requirement of the test. 03 Rather,
the court relied on the second requirement of the "two-prong" test;
that the goods or services must form the basis of the DTPA com-
plaint, to defeat CTH's claim of consumer statusY°4 The court
reasoned that since CTH made no complaint concerning the inven-
tory, the goods sought did not form the basis of the DTPA com-
plaint. 105 The court's reasoning implies that in order for a borrower
to qualify as a "consumer," a borrower must assert a claim based
on the underlying goods and services, rather than the loan transac-
tion.'01 Under this reasoning, CTH would not have an actionable

94. 810 S.W.2d at 236.
95. 627 S.W.2d 382 (Tex. 1982).
96. 661 S.W.2d 705 (Tex. 1983).
97. See 810 S.W.2d at 237.
98. Id.
99. 673 S.W.2d 558 (Tex. 1984).

100. See 810 S.W.2d at 237.
101. 618 S.W.2d 535 (Tex. 1981).
102. 810 S.W.2d at 237.
103. See id.
104. Id.
105. Id.
106. See id. In concurrences from two separate Texas Supreme Court decisions, Justice

Gonzalez has argued that the goods or services did not form the basis of the complaint because
the plaintiff did not assert a claim concerning the underlying goods or services. See Sherman

19921
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DTPA claim against First City unless the inventory sought to be
purchased was defective or deficient. 1,

B. Confusion in the Determination of Consumer Status

The Texas Supreme Court has developed two separate tests for
determining consumer status. 108 In Cameron, the court specifically
outlined the "two-prong" test for consumer status.1t 9 The "two-
prong" test requires that: (1) the DTPA complainant must seek or
acquire goods or services by purchase or lease; and (2) the goods or
services must form the basis of the DTPA complaint."10 The Texas
Supreme Court and the other Texas courts have consistently cited
the "two-prong" test as the only requirement for consumer status."'
In Knight, Flenniken, and La Sara Grain, the Texas Supreme Court
established the "borrower's objective" test specifically to determine
the consumer status of a borrower. ' 2 The "borrower's objective"
test states that a borrower qualifies as a "consumer" if the borrower's
"objective" in obtaining the loan is the purchase or lease of goods
or services."' The Texas Supreme Court's failure to overrule the
Cameron "two-prong" test or to expressly incorporate the borrower's
objective test into the "two-prong" test has produced an area of

Simon Enter., Inc. v. Lorac Serv. Corp., 724 S.W.2d 13, 16 (Tex. 1987); Chastain v. Koonce,
700 S.W.2d 579, 584 (Tex. 1985). Even though neither Sherman nor Chastain concerned the
consumer status of a borrower, Justice Gonzalez's reasoning is similar to the analysis of the
Central Texas Hardware court. See, e.g., Central Tex. Hardware, 810 S.W.2d at 237; Sherman
Simon Enter., Inc., 724 S.W.2d at 15 (emphasizing the need to assert a claim concerning the
underlying goods or services). In his concurrence in Sherman Simon Enterprises, Inc., Justice
Gonzalez uniquely accused the majority of ignoring the second prong of the "two-prong"
test: "If this was a football game, the court would be guilty of falling for the quarterback
fake and tackling the fullback - only to discover that the quarterback had kept the ball and
scored on a bootleg play." 724 S.W.2d at 16.

107. See 810 S.W.2d at 236-37.
108. Compare Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 539 (Tex. 1981)

(establishing the "two-prong" test) with La Sara Grain Co. v. First Nat'l Bank of Mercedes,
673 S.W.2d 558, 567 (Tex. 1984) (stating the "borrower's objective" test).

109. 618 S.W.2d at 539.
110. Id.
111. See, e.g., Sherman Simon Enter., Inc. v. Lorac Serv. Corp., 724 S.W.2d 13, 15 (Tex.

1987); Chastain v. Koonce, 700 S.W.2d 579, 581 (Tex. 1985); Flenniken v. Longview Bank &
Trust Co., 661 S.W.2d 705, 707 (Tex. 1983); Knight v. International Harvester Credit Corp.,
627 S.W.2d 382, 388 (Tex. 1982).

112. See 673 S.W.2d at 567; 661 S.W.2d at 707; 627 S.W.2d at 389.
113. 673 S.W.2d at 567.
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confusion in determining the consumer status of a borrower.11 4 Iri-
zarry v. Amarillo Pantex Federal Credit Union,"5 Security Bank v.
Dalton, 116 and Central Texas Hardware illustrate how the Texas
courts of appeals remains confused on the determination of the
consumer status of a borrower." 7

Central Texas Hardware followed the assumption that the bor-
rower's objective test can be used to determine whether the borrower
sought or acquired goods or services by purchase or lease, but that
the goods or services must still form the basis of the DTPA com-
plaint."' Under Central Texas Hardware, the goods do not form the
basis of the DTPA complaint unless the plaintiff asserts a complaint
concerning the underlying goods or services." 9

Irizarry and Security Bank followed the assumption that Knight,
Flenniken, and La Sara Grain produced the borrower's objective test
to specifically replace or fulfill the dual requirements of the Cameron
"two-prong" test.' 2

0 In Irizarry, the Amarillo Court of Appeals held
that a borrower of a credit union qualified as a consumer because
the borrower's objective in obtaining the loan was to purchase an
automobile. 2' In Security Bank, the Fort Worth Court of Appeals
held that a borrower of bank funds qualified as a consumer because
the borrower's objective in obtaining the loans was to purchase or
lease specific goods or services.'22

In Security Bank and Central Texas Hardware, the plaintiffs
asserted the almost identical complaint: That the lender's denial of
a loan violated the DTPA. ' Despite the obvious similarities between

114. See, e.g., 810 S.W.2d at 236-37; 724 S.W.2d at 15, 700 S.W.2d at 581.
115. 695 S.W.2d 91 (rex. App.-Amarillo 1985, no writ).
116. 803 S.W.2d 443 (Tex. App.-Fort Worth 1991, writ denied).
117. See Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 236

(Tex. App.-Houston [14th Dist.] 1991, writ denied); Security Bank v. Dalton, 803 S.W.2d
443, 453 (Tex. App.-Fort Worth 1991, writ denied); Irizarry v. Amarillo Pantex Fed. Credit
Union, 695 S.W.2d 91, 92 (Tex. App.-Amarillo 1985, no writ).

118. See 810 S.W.2d at 236.
119. See id.
120. See 803 S.W.2d at 453; 695 S.W.2d at 92.
121. 695 S.W.2d at 93. The court stated that "the insurance coverage in question was...

part of what he [the plaintiff] sought in the loan transaction and its absence is the basis of
his [the plaintiff's] complaint." Id. Thus, the court interpreted the absence of the represented
insurance coverage as fulfilling the requirement that the goods or services form the basis of
the DTPA complaint. See id. at 92-93.

122. 803 S.W.2d at 453.
123. See 810 S.W.2d at 236 (concerning a lender's misrepresentation of a requested loan);

803 S.W.2d at 445-46 (concerning the lender's misrepresentation of an existing loan).
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Security Bank and Central Texas Hardware, the two courts reached
opposite conclusions on consumer status.'2 Unlike Central Texas
Hardware, both Irizarry and Security Bank do not require that a
borrower assert a complaint concerning the underlying goods or
services.125 In fact, in both Irizarry and Security Bank, the plaintiffs
did not assert any complaint concerning the quality or acceptability
of the goods purchased with the loan proceeds.'2 In all three cases,
the complaint concerned the alleged deceptive actions of the lender,
not a defective or deficient condition in the goods. 27 In Irizarry and
Security Bank, consumer status was based solely on each borrower's
expressed objective to purchase goods or services.'2 In contrast, the
Central Texas Hardware court denied consumer status even though
CTH's objective in obtaining the loan was clearly to purchase inven-
tory. 29 Consequently, the primary difference between Irizarry, Se-
curity Bank, and Central Texas Hardware is that the Houston Court
of Appeals in Central Texas Hardware did not consider the borrow-
er's objective as the sole issue in the determination of consumer
status. 30

C. Borrower's "Objective" Determines Consumer Status

The Houston Court of Appeals noted that Riverside established
a general rule that a borrower in a pure loan transaction does not
qualify as a consumer because a borrower does not seek or acquire
goods or services.' 3' The court expressly recognized that Riverside
has not been overruled, 32 but ignored the fact that courts have
always limited Riverside strictly to situations involving only the

124. Compare Central Texas Hardware, 810 S.W.2d at 237 (holding that a borrower does
not qualify as consumer unless the underlying goods or services form the basis of the complaint)
with Security Bank, 803 S.W.2d at 453 (holding that a borrower qualifies as a consumer if
the borrower's objective is the purchase or lease of a good or service).

125. See 803 S.W.2d at 453; 695 S.W.2d at 92. In both Security Bank and Irizarry, the
borrowers qualified as "consumers" based on a complaint concerning the lending transaction
rather than the underlying goods transaction. 803 S.W.2d at 453; 695 S.W.2d at 92.

126. See supra note 125 and accompanying text.
127. See 810 S.W.2d at 236; 803 S.W.2d at 446; 695 S.W.2d at 92.
128. See 803 S.W.2d at 453; 695 S.W.2d at 92.
129. 810 S.W.2d at 236. Inventory clearly meets the DTPA definition of a "good." See

TEx. Bus. & CoM. CODE ANN. § 17.45(1) (Vernon 1987) (defining "goods" as "tangible
chattels or real property purchased or leased for use"). See also TEx. Bus. & Com. CODE
Am. § 9.109(4) (Vernon 1991) (including inventory within the definition of "goods").

130. See 810 S.W.2d at 237.
131. Id. at 236.
132. Id. at 237.
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extension of credit.'33 Texas courts have generally allowed either
collateral services performed in connection with the extension of
credit or the borrower's "objective" in obtaining the loan to qualify
a borrower as a "consumer."' 13 4 Consequently, Riverside's only re-
maining application is to a pure loan transaction not related to any
purchase or lease of goods or services.' 35

The major deficiency in the court's analysis in Central Texas
Hardware centers around its misinterpretation of the borrower's
objective test.13 6 The borrower's objective test states that a borrower
qualifies as a consumer if the borrower's objective in obtaining a
loan is to purchase or lease a good or service.'37 Under the plain
language of this test, a borrower automatically qualifies as a con-
sumer if the borrower's objective in obtaining a loan is to purchase
or lease a good or service. 3 Since in Central Texas Hardware the
evidence clearly established that CTH sought the loan to purchase
goods, CTH should have qualified as a "consumer" under the
borrower's objective test.3 9

133. See, e.g., La Sara Grain Co. v. First Nat'I Bank of Mercedes, 673 S.W.2d 558, 566
(rex. 1984) (stating that "[s]ince the holding in Riverside, we have twice limited the case to
its facts, emphasizing that Lewis sought only the extension of credit from Riverside, and
nothing more"); Security Bank v. Dalton, 803 S.W.2d 443, 452 (Tex. App.-Fort Worth 1991,
writ denied); Irizarry v. Amarillo Pantex Fed. Credit Union, 695 S.W.2d 91, 92 (rex. App.-
Amarillo 1985, no writ); FDIC v. Munn, 804 F.2d 860, 864 (5th Cir. 1987) (stating that Texas
courts have ordinarily confined Riverside to cases in which the sole basis of the complaint is
the extension of credit); See also Andy A. Tschoepe, Aspects of Defending a Texas Deceptive
Trade Practices-Consumer Protection Act Claim, 20 ST. MARY'S L.J. 527, 551-52 (1989)
(stating that cases since Riverside have allowed borrowers consumer status based on either the
borrower's objective in obtaining the loan or collateral services performed in connection with
the extension of credit); Robert C. Hardy, Sr., supra note 64, at 432 (stating that Riverside
might be decided differently today); John Krahmer et al., supra note 19, at 35-36 (stating that
Riverside has little practical effect after being continually limited and narrowed).

134. See supra note 133 and accompanying text.
135. See supra note 133 and accompanying text.
136. See Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 237

(Tex. App.-Houston [14th Dist.] 1991, writ denied).
137. See, e.g., 673 S.W.2d at 567; Flenniken v. Longview Bank & Trust Co., 661 S.W.2d

705, 707 (Tex. 1983); Knight v. International Harvester Credit Corp., 627 S.W.2d 382, 388
(Tex. 1982); 803 S.W.2d at 452; 695 S.W.2d at 92. The La Sara Grain court provided a
straight-forward clarification of the "borrower's objective" test: "Under Knight and Flenniken,
a lender may be subject to a DTPA claim if the borrower's 'objective' is the purchase or
lease of a good or service thereby qualifying the borrower as a consumer." 673 S.W.2d at
567.

138. See 673 S.W.2d at 567.
139. See 810 S.W.2d at 236. The fact that CTH sought the loan to purchase the inventory

was not in dispute. See id.
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The Houston Court of Appeals relied on the requirement that
the goods or services must form the basis of the complaint to deny
CTH consumer status."40 The court based its analysis of this require-
ment on the incorrect presumption that a complaint concerning a
loan to purchase goods or services is not a complaint concerning the
goods or services. 41 In other words, the Central Texas Hardware
court implicitly assumed that CTH's complaint concerning the len-
der's failure to fund the allegedly promised loan was not a complaint
concerning the inventory. 42 Therefore, the goods did not form the
basis of the complaint because the complaint concerned only the loan
transaction.143 Under Central Texas Hardware's reasoning, an acqui-
sition of goods or services with proceeds of a loan involves two
separate transactions: (1) The loan; and (2) the purchase or lease of
the goods or services. 4

The Houston Court of Appeals created a false distinction be-
tween the loan and the underlying goods or services. 45 A loan for
the purchase or lease of goods or services is not a separate transaction
from the underlying goods or services, but rather the means by which
the borrower acquires the goods or services. 146 From the borrower's
perspective, there is only one transaction; the purchase or lease of
the goods or services. 47 Since the loan is actually part of the process
of acquiring the goods or services, the goods or services form the
basis of the complaint if the complaint alleges a DTPA violation
within either the goods or services transaction or the subsidiary
lending transaction."4 The goods or services that form the basis of

140. Id. at 237.
141. Id. The court dismissed CTH's complaint with only one sentence of explanation:

"[Alppellants [CTH] have not alleged any complaint regarding the inventory items which they
would have purchased with the loan money." Id. This sentence forms the sole basis for the
court's denial of consumer status. See id.

142. See id.
143. See id.
144. See id.
145. See id.
146. See Flenniken v. Longview Bank & Trust Co., 661 S.W.2d 705, 707 (Tex. 1983)

(stating that the financing arrangements were merely the means through which the builder sold
the goods); Knight v. International Harvester Credit Corp., 627 S.W.2d 382, 389 (Tex. 1982)
(stating that "[f]rom the perspective of the sellers, the financing was the means of making the
sale.").

147. See 661 S.W.2d at 707.
148. See Richard M. Alderman & Melanie P. Rosenthal, A Consumer Update: Recent

Developments Under the Deceptive Trade Practices Act, 20 ST. MARY's L.J. 495, 501 (1989)
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the complaint do not actually have to be acquired. 49 If the borrower
intends to use the loan to acquire goods or services, then the loan
relates to the underlying goods or services, which in turn form the
basis of the complaint.1 0 Consequently, the only relevant inquiry in
the determining the consumer status of a borrower should focus on
the borrower's objective in obtaining the loan. 5'

After a borrower establishes standing as a "consumer," the
borrower may sue anyone who commits a DTPA violation within
the goods or services transaction, including the lender. 5 2 Standing as
a consumer only determines the class of persons entitled to sue under
the DTPA, not the class of potential defendants.'

Based on the above principles, CTH qualifies as a "consumer."
CTH sought the loan to acquire inventory and the loan transaction
was simply the method by which CTH acquired the goods.5 4 Since
CTH's objective was the purchase of inventory, the inventory formed
the basis of the complaint and CTH qualified as a "consumer."'" 5

Consequently, CTH, as a consumer, could sue any party who com-

(stating that if the underlying transaction is the purchase of goods or services, then the
collateral lending of money falls within the scope of the DTPA).

149. See, e.g., Sherman Simon Enter., Inc. v. Lorac Serv. Corp., 724 S.W.2d 13, 15 (Tex.
1987); First Texas Say. Ass'n v. Stiff Properties, 685 S.W.2d 703, 705 (Tex. App.-Corpus
Christi 1984, no writ). See also Tschoepe, supra note 133, at 550.

150. 661 S.W.2d at 707. See also Alderman, supra note 148, at 501.
151. See, e.g., La Sara Grain Co. v. First Nat'l Bank of Mercedes, 673 S.W.2d 558, 567

(Tex. 1984); Security Bank v. Dalton, 803 S.W.2d 443, 453 (Tex. App.-Fort Worth 1991,
writ denied); Irizarry v. Amarillo Pantex Fed. Credit Union, 695 S.W.2d 91, 92 (Tex. App.-
Amarillo 1985, no writ).

152. See, e.g., 673 S.W.2d 558, 566-67 (Tex. 1984) (recognizing that Cameron allowed a
consumer to bring a DTPA action against anyone who violated the DTPA within the goods
or services transaction); Flenniken v. Longview Bank & Trust Co., 661 S.W.2d 705, 707 (Tex.
1983) (stating that "[i]f, in the context of a transaction in goods or services, any person
engages in an unconscionable course of action which adversely affects a consumer, that person
is subject to liability under the DTPA."); First Texas Say. Ass'n v. Stiff Properties, 685
S.W.2d 703, 706 (Tex. App.-Corpus Christi 1984, no writ) (stating that under Flenniken if
the purpose of the transaction falls under the DTPA, then anyone who performs an uncon-
scionable act will be liable under the DTPA); see also BRAo, supra note 58, at 9 (2d ed.
Supp. 1991) (concluding that a "consumer" can sue any person involved in the goods or
services transaction); John R. Harrison, Jr., Comment, The Deceptive Trade Practices-
Consumer Protection Act: The Shield Becomes A Sword, 17 ST. MARY's L.J. 879, 908 (1986)
(stating that "any person engaging in deceptive activity in connection with the sale or lease of
goods or services is liable [under the DTPA].") (emphasis in original).

153. See, e.g., 661 S.W.2d at 707; 618 S.W.2d at 541; 603 S.W.2d at 173.
154. See Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 236

(Tex. App.-Houston [14th District] 1991, writ denied).
155. See supra notes 145-51 and accompanying text.
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mits a DTPA violation within the goods or services transaction,
including First City. 156

D. Collateral Services In Connection With the Extension of
Credit

CTH argued that the bank's performance of "services" in
connection with the loan transaction qualified as "services" under
the DTPA. 5 7 The court found that the services performed by the
bank, such as negotiation of the loan with the guarantor, were merely
incidental to the processing of the loan and did not qualify as services
under the DTPA.158

A pure loan transaction to borrow money without the addition
of any other services performed in connection with the loan trans-
action does not qualify as services under the DTPA15 9 If the loan
transaction involves specific "collateral services", services performed
in addition to the extension of credit, the performance or nonper-
formance of those services may serve as a basis for a DTPA com-
plaint.' 60 Not all services provided by a lender qualify as "services"
under the DTPA.161 Specifically, services incidental to the extension
of credit do not meet the DTPA definition of "services."' 162

The Houston Court of Appeals in Central Texas Hardware
justifiably rejected the plaintiff's argument that the lender provided
collateral services in addition to the extension of credit. 63 The only
alleged collateral service listed by the court was the lender's negoti-

156. See supra notes 152-53 and accompanying text.
157. See 810 S.W.2d at 236.
158. Id.
159. See FDIC v. Munn, 804 F.2d 860, 865 (5th Cir. 1986); Riverside Nat'l Bank v. Lewis,

603 S.W.2d 169, 175 (Tex. 1980).
160. See, e.g., 804 F.2d at 865. When the central objective of a transaction is the acquisition

of an intangible, the plaintiff must prove that an important objective of the transaction is
also the acquisition of a service in order to assert that the service falls within the DTPA. Id.
The service may not be merely incidental to the acquisition of the intangible. Id. See also
Herndon v. First Nat'l Bank of Tulia, 802 S.W.2d 396, 399 (Tex. App.-Amarillo 1991, writ
denied); Juarez v. Bank of Austin, 659 S.W.2d 139, 142 (rex. App.-Austin 1983, writ ref'd
n.r.e.); Fortner v. Fannin Bank in Wisdom, 634 S.W.2d 74, 76 (Tex. App.-Austin 1982, no
writ).

161. See 804 F.2d at 863; 603 S.W.2d at 173; Texas Cookie Co. v. Hendrick & Peralta,
Inc., 747 S.W.2d 873, 877 (Tex. App.-Corpus Christi 1988, writ denied); Contra Krahmer,
supra note 19, at 36 (concluding that the business of banking itself is a service).

162. See 804 F.2d at 865; 603 S.W.2d at 173.
163. See 810 S.W.2d at 237.
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ation with the guarantor. 164 The court did not state whether the lender
provided financial counseling or any other specific service in addition
to the extension of credit. 16

1 CTH did not have a separate agreement
with First City for the negotiation of the loan with the guarantor
and First City did not charge a fee for the negotiation services. 166

The negotiations with the guarantor simply occurred as an incidental
result of the loan transaction. 167 CTH did not seek the lender's
negotiation services, but rather sought loan proceeds from the lender
in order to purchase inventory. 168 CTH's objective was the purchase
of inventory by means of a loan, not the acquisition of counseling
services. 69 Consequently, the lender's negotiation of the loan with
the guarantor was merely a service incidental to the extension of
credit and therefore fell outside the scope of the DTPAY.7 0

III. THE BROAD EFFECT OF CENTRAL TEXAS H iRDwARE
Although the Texas Supreme Court through its decisions since

Riverside has arguably expanded the DTPA beyond its intended

164. See id. Based on the close and lasting relationship with CTH, the evidence might
possibly have established that First City provided financial counseling or other "services." See
id. Thus, the court might have ignored other "services" which might fall within the scope of
the DTPA and incorrectly determined the issue of consumer status as a matter of law. In
Texas Cookie Co. v. Hendrick & Peralta, the Corpus Christi Court of Appeals stated that:

when a transaction's central objective is the acquisition of an intangible, Texas law
requires a plaintiff to produce uncontroverted evidence ... to establish as a matter
of law that a collateral service was an objective of the transaction and not merely
incidental to the performance of a transaction excluded under the DTPA.

747 S.W.2d 873, 877 (Tex. App.-Corpus Christi 1988, writ denied) (quoting Munn, 804 F.2d
at 865). See also 804 F.2d at 865 (5th Cir. 1986) (concluding that when the evidence as to the
services provided is unclear, the issue of consumer status is a question of fact that must be
submitted to the jury). First Fed. Say. & Loan Ass'n v. Ritenour, 704 S.W.2d 895, 898 (Tex.
App.-Corpus Christi 1986, writ ref'd n.r.e.) (holding that the issue of consumer status is a
question of law to be determined by the trial court).

165. See 810 S.W.2d at 236. But cf. Herndon v. First Nat'l Bank of Tulia, 902 S.W.2d
396, 398-99 (Tex. App.-Amarillo 1991, writ denied) (holding that a complaint alleging that
the lender provided services in connection with a lending transaction was sufficient to allege
the borrower was a "consumer").

166. See 810 S.W.2d at 236. The lender provided the negotiation services under the
contingency that the loan would be made. Id. Without the loan, the guarantee was worthless.
See id.

167. Id.
168. Id.
169. Id.
170. See FDIC v. Munn, 804 F.2d 860, 865 (5th Cir. 1986); Riverside Nat'l Bank v. Lewis,

603 S.W.2d 169, 175 (Tex. 1980); Texas Cookie Co. v. Hendrick & Peralta, Inc., 747 S.W.2d
873, 876-77 (Tex. App.-Corpus Christi 1988, writ denied).
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scope,' 7 ' the Houston Court of Appeals must interpret the DTPA
consistent with the state's highest court. The Central Texas Hardware
court's interpretation of the DTPA does not fulfill that function. 172

Central Texas Hardware broadens the almost extinct Riverside rule,
narrows the definition of a "consumer," and slants the DTPA to
favor a lender over a borrower. 7

1 Under Central Texas Hardware,
the requirement that the goods or services form the basis of the
DTPA complaint means that a borrower must assert a complaint
concerning the underlying goods or services sought or acquired. 74

The question remains as to what qualifies as a complaint concerning
the underlying goods or services or in what circumstances do the
goods or services form the basis of the DTPA complaint.' For
example, must the complaint concern the actual goods or services,
or can the complaint be based upon the transaction to purchase the
goods or services?

By misinterpreting the borrower's objective test, the court in
Central Texas Hardware indirectly developed a hybrid "two-prong"
test to determine the consumer status of a borrower. 76 The Central
Texas Hardware court recognized the existence of borrower's objec-
tive test, but still applied the second requirement in the Cameron
"two-prong" test.17 7 Thus, the court created a presumption that the
borrower's objective test should be applied only with the first re-
quirement of the "two-prong" test. 78 Under Central Texas Hard-
ware, a new hybrid test determines the consumer status of a
borrower. 79 First, the DTPA complainant must seek or acquire goods

171. See Harrison, supra note 152, at 882 (stating that the legislature originally designed
the DTPA to correct the unequal bargaining power between a merchant seller and an individual
consumer). The author details how the legislature and the judiciary have expanded the DTPA
beyond its original purpose. See id.

172. See supra notes 145-56 and accompanying text.
173. See Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 237

(Tex. App.-Houston [14th Dist.] 1991, writ denied).
174. See id.
175. See id.
176. See id. If the court would have followed the proper application of the borrower's

objective test, the court would not have had to consider whether the goods form the basis of
the complaint. See id. CTH would have qualified as a consumer based on its objective in
obtaining the loan. See id.

177. Id.
178. See id.
179. See id. The Central Texas Hardware court's hybrid test is a combination of the

Cameron "two-prong test" and the La Sara Grain "borrower's objective" test. See id.
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or services by purchase or lease, which may be accomplished if the
borrower's objective in obtaining the loan is the purchase or lease
of goods or services.'80 Second, the goods or services must form the
basis of the DTPA complaint."'1

Central Texas Hardware allows a lender to escape DTPA liability
based on a legal technicality. 18 2 Even if the lender blatantly violates
the DTPA, the lender will not be liable unless the borrower asserts
a complaint concerning the underlying goods or services. 8 3 As a
general rule, a plaintiff does not have to acquire the goods or services
before asserting a DTPA complaint.184 In fact, the DTPA expressly
includes a plaintiff who seeks or acquires goods or services .1 5 Since
a borrower usually would not know of a defect or deficiency in the
goods or services until after he has acquired the goods or services,
Central Texas Hardware effectively eliminates a majority of borrow-
ers from DTPA coverage. 86 Under Central Texas Hardware, the
"seeks or acquires" language in the DTPA consumer definition will
effectively have no meaning for a borrower.8 7 Only the small majority
of borrowers who have actually acquired goods and know of a defect
in the goods will be able to assert DTPA claims. 88 In addition, the
borrowers who have valid DTPA claims based on defective or defi-
cient goods will not be able to assert the claim against the lender
unless the lender personally violated the DTPA. 8 9 The DTPA does

180. Id.
181. Id.
182. See id. See also TEX. Bus. & CoM. CODE AN. § 17.49(a)-(b) (Vernon 1987) (exempting

owners and employees of advertising media from liability under the DTPA). If the Texas
legislature intended to exclude financial institutions, the legislature could have very easily
included financial institutions within this exclusion section. See id. See generally Krahmer,
supra note 19, at 35 (contending that since banking is itself a "service," the DTPA should
directly apply to a borrower).

183. See Central Texas Hardware, Inc. v. First City, Texas-Bryan, 810 S.W.2d 234, 237
(Tex. App.-Houston [14th Dist.] 1991, writ denied).

184. See, e.g., FDIC v. Munn, 804 F.2d 860, 865 (5th Cir. 1986); Riverside Nat'l Bank v.
Lewis, 603 S.W.2d 169, 173 (Tex. 1980); Herndon v. First Nat'l Bank of Tulia, 802 S.W.2d
396, 399 (rex. App.-Amarillo 1991, writ denied); Juarez v. Bank of Austin, 659 S.W.2d
139, 142 (Tex. App.-Austin 1983, writ ref'd n.r.e.); Fortner v. Fannin Bank in Wisdom, 634
S.W.2d 74, 76 (Tex. App.-Austin 1982, no writ).

185. TEx. Bus. & Com. CODE ANN. § 17.45(1) (Vernon 1987) (defining a "consumer" in
terms of one who seeks or acquires goods or services).

186. See 810 S.W.2d at 237.
187. See id.
188. See id.
189. See Quantel Business Sys., Inc. v. Custom Control Co., 761 S.W.2d 302, 305 (rex.
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not impose liability on lenders for defective or deficient goods or
services unless the lender directly violated the DTPA. 190 In effect,
Central Texas Hardware allows lenders to escape DTPA liability
based on the artificial issue of standing, rather than on the merits
of the case. 191

Central Texas Hardware clearly illustrates that either the Texas
Supreme Court or the Texas Legislature must clarify the requirements
of consumer status for a borrower. 92 The basic issue that needs
clarification is whether a borrower qualifies as a "consumer" within
a lending transaction to purchase or lease goods or services. Specif-
ically, the Texas Supreme Court needs to expressly state how the
borrower's objective test should be applied in conjunction with the
"two-prong" test. 93 A borrower creates a unique situation under the
DTPA because of the borrower's apparent exclusion from the defi-
nition of a "consumer."' ' 9 The Texas Supreme Court has attempted
to correct the legislature's exclusion by making a special test for
determining the consumer status of a borrower. 195 Unfortunately, the
Texas Supreme Court has left too many questions unanswered within
the current borrower's objective test.'9

1988) (holding that the consumer must prove that the defendant directly violated of the DTPA
and that the violation was the cause of the consumer's damages); Holland Mortgage & Inv.
Corp. v. Bone, 751 S.W.2d 515, 518 (Tex. App.-Houston [1st Dist.] 1987, writ ref'd n.r.e.)
(concluding that evidence of a "tie-in" relationship between the lender and the person who
violates the DTPA must exist in order to hold the lender liable); Wynn v. Kensington Mortgage
& Fin. Corp., 697 S.W.2d 47, 49 (Tex. App.-Beaumont 1985, no writ). Consequently, the
lender only has direct liability for his own actions, not derivative liability for the actions of
others in goods or services transaction. See Clyde R. "Skip" McCormick, Lender Liability
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IV. CONCLUSION

In Central Texas Hardware, Inc. v. First City, Texas-Bryan,197

the Houston Court of Appeals, Fourteenth District, denied CTH
standing as a consumer because the CTH failed to assert a complaint
concerning the underlying goods or services. 19 In effect, the holding
requires that a defect or deficiency exist in the goods or services in
order for the borrower to assert a DTPA complaint based on the
financing of the goods or services.'" The Central Texas Hardware
court denied consumer status by relying on the requirement that the
goods or services must form the basis of the complaint.2 The
Houston Court of Appeals failed to recognize that the borrower's
"objective" in obtaining the loan determines the consumer status of
a borrower. 20 1 Consequently, Central Texas Hardware's general in-
consistency with prior Texas cases should have mandated that the
Texas Supreme Court clarify Central Texas Hardware in order to
avoid further confusion and inconsistency. 2 2 However, because the
court denied writ, the legislature is now left to make any changes.
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