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INTRODUCTION

During the survey period,' the Fifth Circuit was presented with
a large number of criminal appeals addressing a wide variety of legal,
factual and evidentiary issues. A review of each case would be
inappropriate. Therefore, this article will concentrate on cases of
particular interest to the author, and it is hoped, to the reader. No
attempt has been made to review representative cases or to present
a perfectly balanced picture of the Fifth Circuit's proclivities for the
past year.

II.

DRUG CRIMES CASES

A scientific study has not been made, but it seems that appeals
from convictions for drug trafficking and related crimes dominate
the Fifth Circuit's criminal docket. Most appeals involve simple
sufficiency of the evidence reviews and these cases almost invariably
are affirmed. Occasionally, a case involves unusual facts or legal
issues. Of these cases, four are discussed in this section.
In United States v. Chen,2 the defendant challenged her convictions under federal statutes prohibiting opening, maintaining, managing, or controlling a building used for drug crimes.3 The Fifth
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Circuit used this opportunity to construe the statutes and determined
that one section 4 of the pertinent statute had a two-pronged mens
rea element. 5 In Chen, the defendant was the proprietor of a motel
frequented and inhabited by drug traffickers and users. 6 According
to the government, the defendant, in addition to being aware that
her motel was being used by drug traffickers, facilitated and encouraged the use of her property in this way. 7 For example, a drug
enforcement agent testified that, when asked where he could purchase
cocaine, the defendant replied that he could go to almost any room
or simply obtain the drug from a man in the motel parking lot.'
Furthermore, according to former tenants testifying against their
landlord at trial, the defendant warned tenants when police arrived
to search rooms, encouraged the tenants to make drug sales in order
to pay their rent, and stored drugs and drug proceeds for the tenants. 9
At trial, the defendant, testifying in her own behalf, claimed that
she was completely unaware of the activities being conducted in her
motel rooms and neither encouraged nor participated in them. 0
Chen was indicted under section 416(a) of the Comprehensive
Drug Abuse Prevention and Control Act of 1970. 1 Subsection 416(a)(1)
of that statute forbids "knowingly" opening or maintaining any
place "for the purpose of" manufacturing, distributing, or using
controlled substances.' 2 The defendant challenged the trial court's
decision to instruct the jury on deliberate ignorance. 3 A deliberate
ignorance instruction enables the jury to find the element of knowledge by inferring that the defendant "deliberately closed her eyes to
what otherwise would have been obvious to her.' 14 The defendant
contended that an instruction on deliberate ignorance was inappropriate under section 416(a)(1) because that subsection required both
knowledge and purpose, and one could not be deliberately ignorant
of one's purpose. 5
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

21 U.S.C. § 416(a)(1) (codified as amended at 21 U.S.C. § 856(a)(2) (1988)).
See 913 F.2d at 187-89.
Id.at 185.
Id.at 186.
Id. at 185.
Id. at 186.
Id.
21 U.S.C. § 856(a) (1988).
21 U.S.C. § 856(a)(1) (1988).
913 F.2d at 185.
Id. at 191.
Id. at 189.
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The court, therefore, was called upon to determine whether the
phrase "for the purpose of' modified the defendant's knowledge or
16
whether it related to the activity occurring at the place.in question.
Concluding that the latter would require the court to "twist the clear
and plain language of the statute,' ' 7 the Fifth Circuit reversed and
remanded the verdict based on its interpretation of section 416(a)(1). 8
The court, in addition to being guided by the plain language of the
statute, was influenced by section 416(a)(2), which more easily may
be construed as applying to the person who manages or controls a
building and then rents to others who use the building for prohibited
activity. 19 That is, section 416(a)(2) requires only knowledge and not
purpose.20
Deliberate ignorance instructions played an important role in
United States v. Lara-Velasquez. 2' In that case, the jury was instructed
on deliberate ignorance with regard to the defendant's alleged violation of laws forbidding importation and possession of marijuana
with intent to distribute. 22 The defendant was stopped at a border
crossing and directed to a secondary inspection on the grounds that
he was nervous, was "extremely 'helpful' in answering the inspector's
questions," and was driving a pickup truck of a type "commonly
used to smuggle controlled substances across the border.' '23 At the
secondary inspection, a canine sniff search led to the seizure of
marijuana?'
At trial, testifying in his own defense, the defendant claimed
that he was unaware the pickup truck contained marijuana and was
driving it across the border on the instructions of his uncle. 25 According to the Fifth Circuit, the circumstances surrounding the defendant's receipt of the truck were "so overwhelmingly suspicious"
that they supported an instruction and finding of deliberate igno-

16.
17.
18.
19.
20.
21.
22.
1002(a)
23.
24.
25.

Id.
Id. at 190.
See id. at 185.
See id. at 190.
See id.
919 F.2d 946 (5th Cir. Dec. 1990).
Id. at 949. Comprehensive Drug Abuse Prevention and Control Act of 1970, §§
& 1011(a)(1) (codified as amended at 21 U.S.C. §§ 952(a), 960(a)(1) (1988)).
919 F.2d at 948.
Id. at 948-49.
Id. at 949. The "uncle" was actually his father's cousin.
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rance. 26 In support of this holding, the court noted that the defendant
was aware that his uncle had a poor reputation, and the defendant
had been invited to Mexico by his uncle but had not been provided
airline tickets back to California. 27 The defendant was given a pickup
truck by his uncle, instructed to follow a circuitous route back to
California, and knew that the inside of the truck's shell was painted
two different shades of white. 28 This evidence, according to the Fifth
Circuit, supported the jury's inference that the defendant was "subjectively aware of a high probability of the existence of illegal conduct
and that he purposely contrived to avoid learning of the marijuana. ' 29
The court also placed heavy emphasis on the defendant's nervousness
at the border crossing and his inconsistent statements at his arrest
and subsequent trial.30
The case of United States v. Guerra-Marez' presents a fascinating look at the inner workings of organized drug trafficking.12 In
that case, two factions of a family operated competing heroine
importation and distribution organizations. 3 The factions were run
by sisters, Maria and Wenseslada.14 The facts were revealed by the
testimony of various drug enforcement investigators who apparently
conducted a lengthy investigation of the defendants' careers." This
investigation was assisted by one member of the clan whose mother
earlier had been arrested and sentenced to life in prison on heroine
distribution charges.36 In addition to this informant's help, the government also obtained a wiretap on one of Maria's telephones.3 7
As explained, the trial actually involved two drug distribution
rings. 3 The investigation focused primarily on Maria's organization. 9

26. See id.at 953.
27. See id.
28. Id.
29. Id.
30. See id. at 952-53. The defendant's trial testimony conflicted in nearly every detail
with his voluntary statements to border agents at the time of his arrest. Id.
31. 928 F.2d 665 (5th Cir. Apr. 1991), cert. denied, 112 S. Ct. 322 (1991).
32. Id.at 668.
33. Id.
34. Id.
35. Id. at 669.
36. Id. at 668.
37. Id. at 669.
38. Id.at 668.
39. Id. at 668-69.
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The ultimate indictment, however, charged both sisters and additional
defendants with participating in a single conspiracy.4 0 The Fifth
Circuit concluded, after reviewing the evidence, that there was insufficient evidence to support a conviction of Wenseslada on the
conspiracy charge. 4 ' According to the court, because the proof at
trial focused exclusively on Maria's ring, and because Wenseslada
maintained sufficient separation between her drug distribution ring
and her sister's, the jury's verdict of conviction could not be upheld. 42
Although recognizing that the evidence supported a conclusion that
Wenseslada was involved in a conspiracy, the court determined that
the evidence was insufficient to show that Wenseslada participated
in Maria's conspiracy, which was the subject of the indictment and
43
conviction.
The breadth and scope of the government's power with regard
to drug trafficking is amply demonstrated in United States v. One
1987 Mercedes 560 SEL."4 In that case, the owner of certain property
made the subject of a civil forfeiture suit had been acquitted of all
criminal charges arising out a drug trafficking indictment.4 5 Nevertheless, the forfeiture of that property was upheld on appeal by the
Fifth Circuit.4 According to the court, because the burden of proof
in a criminal trial differs from that in a civil forfeiture action,
acquittal of criminal charges has no effect on the forfeiture. 47 The
government's only burden regarding the forfeiture was a showing of
probable cause for a belief that a substantial connection existed
between the property to be forfeited and a crime." Once this burden
had been met, the owner of the property had to prove by a preponderance of the evidence that the money used to purchase the property
came from an independent, non-drug-related source.4 9
While the court emphasized the difference in the burden of proof
between criminal and civil actions, it neglected to note that an

40.
41.
42.
43.
44.
45.
46.
47.
48.
49.

Id. at 669.
Id. at 672.
See id.
See id. at 675.
919 F.2d 327 (5th Cir. Dec. 1990).
Id. at 329.
Id. at 333.
See id. at 331.
See id.
See id.
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acquittal on a criminal charge may vitiate the forfeiture on the
grounds that no crime had been committed 0 Apparently, this was
not raised by the parties in this case. Rather, the court emphasized
that the claimant had ample opportunity, and was in a better position
than the government, to trace the funds used to purchase the forfeited
property to a legal source."

III.

FIEARMs CASES
Firearm laws are particularly severe. If a defendant "uses or
carries" a firearm "during and in relation to" a drug trafficking
crime or a crime of violence, he is subject to a mandatory minimum
prison sentence of five years, which must run consecutively to other
sentences.5 2 Despite the Fifth Circuit's repeated statement that mere
possession of a firearm will not support a conviction under
section 924(c)(l),3 a review of the opinions decided this term indicates
that only tenuous evidence is required to prove use "during and in
relation to" a drug trafficking crime. 4 For example, in United States
v. Blankenship," the court upheld a conviction under section
924(c)(1).16 In Blankenship, the defendant was arrested at one location
and the gun was found at a hotel room where the defendant had
been earlier in the day.5 7 Testimony at trial indicated that the defendant was seen with the firearm at the hotel room, and the witnesses
stated that they believed the defendant would use the firearm to
protect himself and the narcotics and drug paraphernalia in the hotel
room.5 8

In United States v. Ivy, 59 the defendant was convicted for the
use of an explosive device while committing a kidnapping. 6° The
50. See id.
51. See id. at 332.
52. 18 U.S.C. § 924(c)(1) (1988). Depending upon the type of firearm, the minimum
sentence may be as high as 30 years imprisonment. Id.
53. See, e.g., United States v. Beverly, 921 F.2d 559, 562 (5th Cir. Jan. 1991), cert.
denied, 111 S. Ct. 2869 (1991).
54. See infra text accompanying notes 55-90.
55. 923 F.2d 1110 (5th Cir. Feb. 1991), cert. denied, 111 S. Ct. 2262 (1991).
56. Id. at 1115.
57. Id. at 1112-13.
58. Id. at 1115.
59. 929 F.2d 147 (5th Cir. Mar. 1991), cert. denied, 112 S. Ct. 234 (1991).
60. 26 U.S.C. § 5861(d), (f), (j) (1988); 18 U.S.C. § 844(h)(2) (1988). The defendant also
was convicted of violating 18 U.S.C. section 1201(a)(l) (interstate kidnapping), section 924(b)
(carrying a firearm interstate with intent to use it in a kidnapping), and section 924(c)(1)
(carrying and using a firearm in a kidnapping).
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evidence at trial showed that the defendant had a dynamite bomb in
his car trunk during the kidnapping. 6' The Fifth Circuit found the
evidence sufficient to show that this explosive in the trunk facilitated
the commission of the kidnapping, even though it never was shown
to the kidnapping victim and apparently never left the trunk of the
car. 62
United States v. Rocha 63 was a complex conspiracy and kidnapping case arising out of a drug deal gone awry. 64 Rocha was convicted
of using a firearm during and in relation to a crime of violence. 65
He challenged the sufficiency of the evidence on this count. 66 The
evidence at trial was that Rocha was observed with a bulge in his
waistband during the kidnapping, although no one testified that it
was a gun. 67 Later, Rocha was in an automobile with another
conspirator who had a gun. 68 When Rocha was arrested in the vehicle,
the police seized a gun from beneath his seat and found several
bullets in his pants pocket. 69 However, there was no testimony that
Rocha brandished the gun or that the victim ever even saw Rocha
with a gun.70 Nevertheless, the court determined that there was
sufficient evidence for the jury to conclude that a gun was readily
7
accessible to Rocha and could have been used by him at any time. '
The case of United States v. Beverly72 illustrates the broad scope
7
of the firearm statutes as they are applied in drug trafficking cases. 1
In Beverly, the defendants were convicted of drug trafficking charges
including conspiracy to possess and distribute drugs and also of
violating section 924(c)(1). 74 In the indictment, the defendants were
specifically charged with using a .357 magnum revolver and a .38

61.
62.
63.
was on
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.

929 F.2d at 151.
See id.
916 F.2d 219 (5th Cir. Oct. 1990), cert. denied, 111 S.Ct. 2057 (1991). The author
brief for appellant Jose Santos Gallegos.
Id. at 224-26.
18 U.S.C. § 924(c) (1988).
929 F.2d at 236.
Id. at 237. One witness testified that he believed it was a gun. Id.
Id.
Id.
Id.
See id.
921 F.2d 559 (5th Cir. Jan. 1991), cert. denied, 111 S.Ct. 2869 (1991).
Id. at 562-63.
Id. at 561.
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caliber revolver during and in relation to their drug conspiracy.,'
However, no witness at trial testified that the defendants used these
particular revolvers during the crime. 76 There was evidence, however,
that the defendants possessed other guns and that these revolvers
were seized from the defendants at their arrest.77 The defendants
argued that, because there was no link between these revolvers and
the drug distribution, the conviction could not stand.7,
The Fifth Circuit disagreed, finding that there was sufficient
evidence for the jury to find that the defendants were involved in
an on-going drug distribution conspiracy and that they possessed
guns during this conspiracy. 79 The jury, therefore, was entitled to
infer that the particular revolvers were used "as protection 'in relation
to' both the ill-gained cash and drugs found" in the possession of
the defendants.80 Clearly, regardless of statements to the contrary, if
a gun is found in the possession of a defendant involved in drug
trafficking, the Fifth Circuit will find that there is sufficient evidence
to meet the "during and in relation to" prerequisite of section
924(c)(1). 81
In United States v. Pigrum,8 2 the Fifth Circuit reiterated that
" 'a disjunctive statute [such as section 924(c)(1)] may be pleaded
conjunctively and [ultimately] proved disjunctively.' ",83 In Pigrum,
the indictment charged that the defendant carried and used the
firearm.84 At trial, the government sought, and was granted, an
amendment to the indictment to strike the words "and used. '8 5 The
resulting indictment charged the defendant only with carrying a
firearm during and in relation to a drug trafficking crime.8 6 The
defendant alleged that this was error.87 However, the Fifth Circuit
concluded that the amended indictment was more restrictive than the

75. Id.
76.
77.
78.

Id.

81.
82.
83.
84.
85.
86.
87.

See id.at 562.
922 F.2d 249 (5th Cir. Jan. 1991), cert. denied, III S. Ct. 2064 (1991).
Id. at 253 (quoting Crain v. United States, 162 U.S. 625 (1896)).
Id. at 253.
Id.
Id.
Id.

Id.at 563.
Id.at 562.
79. Id.at 563.
80. Id.
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initial indictment, which permitted conviction only if the jury found
that the defendant carried the firearm rather than if they found that
the defendant carried or used the firearm.18 The conviction on this
basis was affirmed. 9
IV.

PROSECUTORIAL AND JUDICIAL MISCONDUCT

Prosecutorial misconduct continues to be a problem faced by
the Fifth Circuit. 90 It is regrettable that despite the court's obvious
impatience with the tactics used by some prosecutors within the Fifth
Circuit's jurisdiction, the misconduct has not yet risen to a point
deemed sufficient by the Fifth Circuit to warrant reversal. 91
The strongest language used by the Fifth Circuit was in United
States v. Anchondo-Sandoval.Y In that case, the defendant was
convicted for importation of and possession with intent to distribute
marijuana. 93 Approximately thirteen pounds of marijuana were seized
from the vehicle used by the defendant to cross the border from
Mexico.9' At trial, the defendant testified that the car was not his
and that he was driving it across the border as a favor to a friend
and the friend's wife, who were both in Mexico. 95 On cross-examination, the prosecutor questioned the defendant on whether the friend
or his wife was going to testify at trial.9 A timely objection by
defense counsel was sustained.Y
Then, during rebuttal argument, the prosecutor argued that the
jury should not believe the defendant because he failed to have the
friend or his wife testify on his behalf during trial. 98 A timely

See id.
See id. at 256. A co-defendant's conviction for possession of cocaine with intent to
distribute was reversed on the grounds that the government proved only presence during the
seizure of the illegal drugs. See id. at 255-57. Mere presence is insufficient to support a finding
of possession with intent to distribute. See United States v. Onick, 889 F.2d 1425, 1429-30
(5th Cir. 1989).
90. See Alan N. Greenspan, Criminal Law, Survey of Foth Circuit, 22 TEX. TECH L.
REv. 463, 479-81 (1991).
91. See id.
92. 910 F.2d 1234 (5th Cir. Aug. 1990).
93. Id. at 1235.
94. Id.
95. See id. at 1236.
96. Id. at 1237.
97. Id.
98. Id.
88.
89.
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objection again was sustained, and a curative instruction was given."
Finally, during closing argument, the prosecutor told the jury that,
in his opinion, the defendant was "one of the most artful liars" he
had ever met.1°° Again, a timely objection was sustained, and a
curative instruction was given.' 0'
The defendant contended on appeal that these improper comments by the prosecutor constituted reversible error. 1°2 The court
reviewed the three-prong test for prosecutorial misconduct, 0 3 which
the court distilled into a general test of " 'whether the prosecutor's
remarks cast serious doubt on the. . . jury's verdict.' "04 In applying
this test, the court recognized that the first two comments made by
the prosecutor may have implied that the defendant was required to
present a defense.105 With regard to the third comment, the court
stated that "even the most inexperienced prosecutor" should know
that an attorney's personal opinions should not be grounds for
argument or the jury's verdict. 0 6
The court used particularly strong language to chastise the
prosecutor's conduct.1 °7 Moreover, the court noted that it increasingly
was faced with cases where prosecutors had engaged in inappropriate
behavior.1 8 In fact, the court listed cases prosecuted in the Western
District of Texas as being especially egregious.109 The court quoted

99.
Id.
100.
101.

Id.The court, however, refused to give a curative instruction on the burden of proof.
Id.at 1237.
Id.

102. Id.
103. See id.The three factors considered by the court were "(1) the magnitude of the
prejudicial effect of the statements; (2) the efficacy of any cautionary instruction; and (3) the
strength of the evidence of the defendant's guilt." Id. (citing United States v. Murrah, 888
F.2d 24, 28 (5th Cir. 1989)).
104. 910 F.2d at 1238 (quoting United States v. Iredia, 866 F.2d 114, 117 (5th Cir.), cert.
denied, 492 U.S. 921 (1989)).
105. See 910 F.2d at 1238.
106. Id.
107. See id. "The use of such tactics is inexcusable and causes this Court to view with a
jaundiced eye convictions obtained where such obviously inappropriate methods have been
employed." Id.
108. Id.
109. Id. (citing United States v. Garza, 754 F.2d 1202, 1204-06 (5th Cir. 1985); United
States v. Doff, 636 F.2d 117, 120-21 (5th Cir. Unit A Feb. 1981); United States v. Rodarte,
596 F.2d 141, 146 (5th Cir. 1979); United States v. Edwards, 576 F.2d 1152, 1154-55 (5th Cir.
1978); United States v. Morris, 568 F.2d 396, 400-02 (5th Cir. 1978); United States v. Corona,
551 F.2d 1386, 1388-91 (5th Cir. 1977); United States v. Diharce-Estrada, 526 F.2d 637, 64142 (5th Cir. 1976)).
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at length Justice Sutherland's statement regarding the proper role of
a prosecutor as support for its admonition." 0
Ultimately, however, the Fifth Circuit refused to reverse the
conviction based on the prosecutor's comments."' The court concluded that any prejudice suffered by the defendant was nullified by
the trial court's curative instructions." 2 In light of the finding by the
court that the sufficiency of evidence challenge raised by the defendant was "close," the court missed an opportunity to make an
example of the prosecutors of the Western District of Texas in a
case of questionable merit.'
The Fifth Circuit's exasperation with prosecutorial misconduct
emerged again in United States v. Diaz-Carreon."4 As in AnchondoSandoval, the defendant in Diaz-Carreon also was convicted of
importation of and possession with intent to distribute marijuana.'
In Diaz-Carreon, the prosecutor repeatedly engaged in "sarcasm,
innuendo and misstatement" throughout the trial." 6 Some of his
to shift the
comments could have been construed as an attempt
7
burden from the government to the defendant."
Perhaps the most shocking comment was a direct attack on
defense counsel." 8 According to the court, during argument, the
prosecutor characterized defense counsel as a "zealot" and thanked
God that the defense attorney was not part of the prosecution."19
The Fifth Circuit characterized this comment as both improper and
"disgraceful."' ' 2 Defense counsel objected to the comment and re2
ceived a curative instruction but neglected to reqiest a mistrial.' '
The Fifth Circuit, therefore, refused to grant a new trial on the basis
of the inappropriate comment.'2 The court warned, however, that
"the bounds of this Court's tolerance are narrow" and "[c]ontinued

110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.

Id. (citing Berger v. United States, 295 U.S. 78, 88 (1935)).
See id.

Id.
See id.at 1237.
915 F.2d 951 (5th Cir. Oct. 1990).
Id.at 953.
Id.at 959.
See id. at 956-57.
Id.at 958.

Id.
Id.
Id.at 958-59.
See id. at 959.
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careless prosecutorial comments can-and will-cause the reversal of

otherwise carefully wrought convictions.'

1

23

As these cases reveal,

however, the Fifth Circuit's tolerance indeed is broader than advertised.
In United States v. Vontsteen,24 the Fifth Circuit was faced with

2
an appeal grounded, in part, on a charge of judicial vindictiveness.'
The opinion was on an appeal after reversal and remand for resentencing.' 26 The defendant originally was convicted of twenty-one counts
of mail fraud and one count of transporting stolen property across

state lines. 27 The sentence on the twenty-one counts for mail fraud
amounted to a total incarceration of ten years.'2 The defendant
received an initial sentence of ten years incarceration, suspended for
29
five years, on the transportation of stolen property conviction.
After the Fifth Circuit reversed the twenty-one mail fraud counts, it
remanded the case to the district court for resentencing on the
transportation of stolen property conviction. 3 0 On resentencing, the
district court sentenced the defendant to ten years incarceration. 3'
The defendant appealed this new sentence, contending that it consti32
tuted judicial vindictiveness.
The Fifth Circuit began its analysis of the judicial vindictiveness
accusation with the seminal case of North Carolina v. Pearce.33 The
Pearce court held that whenever a judge imposes a more severe
sentence upon a defendant who has successfully appealed and obtained a new trial, the reasons for the more severe sentence must
affirmatively appear in the record and must be based upon objective
information regarding identifiable conduct occurring after the time
of the original sentencing proceeding. '14 The more severe sentence
will also be reviewed under a presumption of vindictiveness.' 3 5 In

123. Id.
124. 910 F.2d 187 (5th Cir. Aug. 1990), reh'g granted, 919 F.2d 957 (5th Cir. Dec. 1990)
(en banc), cert. denied, 111 S. Ct. 801 (1991).
125. Id. at 190-91.
126. See United States v. Vontsteen, 872 F.2d 626, 632 (5th Cir. 1989).
127. 910 F.2d at 188.
128. Id. at 189.
129. Id.
130. Id. at 188-89.
131. Id. at 189.
132. 1d. at 190-91.
133. 395 U.S. 711 (1969).
134. Id. at 726.
135. 1d.
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Vontsteen, the Fifth Circuit distinguished the case before it from
Pearce upon several grounds. 3 6 First, the defendant in Vontsteen had
not been resentenced after a new trial. 3 7 More importantly, according
to the Fifth Circuit, the defendant's total sentence had not been
increased, because he was serving the same amount of time as in the
original sentence.3 8
Judge Rubin filed a dissent, claiming that the majority's opinion
39
departed from Pearce and from established Fifth Circuit precedent.
According to Judge Rubin, it was inappropriate to compare the
sentence on twenty-two counts to the sentence on the one surviving
count. 40 Rather, according to Judge Rubin, the increased sentence
on the twenty-second count was the only meaningful and appropriate
measure of judicial vindictiveness.' 4' Judge Rubin suggested that the
case be remanded for resentencing and that, in the event that the
new sentence on the twenty-second count exceeded the original sentence on the twenty-second count, the judge include an affirmative
42
explanation of his rationale for such a sentence.
V.

WHITE COLLAR CRIMES

During the survey period, the Fifth Circuit decided several cases
which could be characterized as "white collar crimes." These cases
often dealt with complex factual scenarios. Additionally, mens rea
elements played a more important role. A few of the more interesting
cases are discussed in this section.
In United States v. Cordell,143 a defendant's civil violations of
banking statutes ultimately led to a criminal conviction.'" The circumstances leading to the violations are complicated yet worthy of
consideration, because apparently it was the defendant's desire to
avoid civil violations which created his criminal liability. 45 The

136. See 910 F.2d at 192-93.
137. Id. at 192.
138. Id.
139. Id. at 195 (Rubin, J., dissenting).
140. Id. at 196.
141. Id. at 197.
142. Id. at 198. The Fifth Circuit granted Vontsteen a rehearing en banc. United States v.
Vontsteen, 919 F.2d 957 (5th Cir. Dec. 1990).
143. 912 F.2d 769 (5th Cir. Sept. 1990).
144. Id. at 778.
145. Id. at 772.
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defendant was the president and chief executive officer of a bank
located in Tyler, Texas. 46 A prominent customer had borrowed
47
$300,000.00, and the loans were secured by real estate collateral.
There was nothing inherently illegal about these loans, and, in fact,
the amount of the loans was "within the bank's legal lending
limit." 14 A few years after the loans were made, however, the bank
began to fail, and its legal lending limit was decreased. 49 While the
$300,000.00 loan did not constitute a violation because of this change
in circumstances, future extensions of credit to the customer would
be considered a violation. 50 During a federal bank examination, the
customer's accounts were placed on a watch list."' The defendant
was charged with insuring that no extensions of credit were made to
2
that customer."5
In 1987, the customer purchased a large cashier's check from
the bank using cash and a personal check drawn on an account at
a second bank.' 53 An officer at the second bank confirmed that the
customer had sufficient funds to cover the check; nevertheless, the
following day, the customer's personal check was dishonored." 4 If
the dishonored check was charged back to the customer's account,
the defendant's bank would be deemed to have extended credit to
the customer, and a violation of the legal lending limit would have
occurred.'55 In order to prevent this violation, the defendant resubmitted the personal check, but it again was dishonored. 5 6 In a second
attempt to avoid a violation, the defendant moved funds from the
customer's other accounts and bounced checks the customer recently
had written and which already had been honored. 5 7 The amount of
these checks was withdrawn from the accounts of the payees and the

146. Id. at 771.
147. Id. The customer had two loans of $150,000.00 each. Id.
148. Id. That limit restricts the amount of money which can be loaned to a single customer
based on a percentage of the total equity of the bank. Id. at 771 n.l (citing 12 U.S.C. § 84
(1988)).
149. Id. at 771.
150. See id.
151. Id.
152. Id.
153. Id.
154. Id.
155. See id. at 771-72.
156. Id. at 772.
157. Id.
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funds re-deposited into the customer's account."" These manipulations resulted in a sufficient balance to cover the customer's initial
cashier's check. 59 Shortly thereafter, the customer deposited sufficient
funds to cover all of the returned checks.Iw No loss was suffered by
the bank or any of its customers.' 6' However, the defendant had
never indicated on the bank books that the customer's personal check
wntten on a different bank had been charged back. 62
During a subsequent audit, a bank examiner determined that the
defendant should have posted an overdraft on the customer's account
pursuant to normal banking procedures and further concluded that
the reversal of the other checks was an attempt to disguise a violation. 63 The defendant was indicted and tried on counts of bank
fraud, making a false entry in bank records, and misapplying bank
funds. 1 At trial, the defendant was convicted of the latter two
65
charges and received a suspended sentence.
With regard to the false entry count, the indictment alleged that
the defendant made a material false entry in bank records.'6 On
appeal, the defendant complained that the prosecution's theory that
the defendant made a false entry through omission was not adequately
indicated in the indictment. 6 7 The Fifth Circuit found that language
in the indictment accusing the defendant of "attempting to prevent
discovery" of the violation was sufficient to give the defendant notice
of the omission theory." Apparently, the court believed that the
only means of preventing discovery would be to omit the overdraft
from the bank records. 69 The court further found that, because the
government filed jury instructions incorporating the omission theory
prior to trial, the defendant was not surprised and received adequate
notice of the omission theory. 70

158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.

Id.
Id.
Id.

Id.
Id.
Id.
Id.
Id.
Id. at 772-73.
Id. at 774.
See id.
See id.
See id.
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The defendant also appealed certain evidentiary rulings made at
trial. 17 ' The government introduced evidence that the bank with which
the defendant was affiliated had committed prior violations of its
73
lending limits. 72 The evidence was admitted over a rule 404(b)
objection on the grounds that it was offered only to show intent or
motive for the defendant's concealment of the overdraft. 7 4 The
court's affirmation of the evidentiary rulings was grounded in' its
finding that the court adequately instructed and cautioned the jury
on the limited use for which this evidence could be used.'17
Judge Gee filed a dissenting opinion challenging the majority's
findings on these two issues. According to Judge Gee, the prosecution
discovered at trial that the five checks reversed by the defendant
were "recorded in the proper accounts, at the proper time and in a
proper manner. '' 76 No other entries were made by the defendant
and, according to Judge Gee, the indictment was not broad enough
to cover material omissions. 77 As Judge Gee pointed out, the indictment charged the defendant with making a material false entry,
78
not making a material omission from the bank records.
Judge Gee also questioned the majority's rationale for permitting
introduction of the other legal lending limit violations. 79 According
to Judge Gee's review of the record, the government failed to connect
any of these violations with the defendant or even with the time
period during which the defendant had responsibility for such violations.180 This was particularly damaging in view of the government's
use of another civil violation as evidence of the willfulness element
of the misapplication charge.''
2
Judge Gee appeared particularly disturbed by this conviction. 8
He emphasized in his dissent that neither the defendant nor any

171.
172.

Id. at 774-75.
Id. at 776.

173.

FED. R. EvID. 404(b).
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See id.at
See id. at
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Id.
Id.
Id.
See id.at
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775.
775-76.
(Gee, J., dissenting).

779.

19921

CRIMINAL LA W

other person benefitted from the conduct charged.8 3 Moreover, there
was no showing that any person suffered from the violations. 1
Despite the fact that the defendant received no jail time, Judge Gee
emphasized that a criminal conviction is seriously stigmatizing in
85
itself.
The Fifth Circuit dealt with some interesting issues in United
States v. Berisha,18 which involved a conviction for failure to file a
currency and monetary instrument report (CMIR).8 7 In Berisha, the
defendant, while preparing to board an international flight at DallasFort Worth International Airport, was arrested for attempting to
leave the country carrying in excess of $10,000.00 without filing a
CMIR.'8 8 At a customs checkpoint, the defendant was informed by
an agent that if he was carrying more than $10,000.00, he had to
file a CMIR.189 The agent also asked whether the defendant was
carrying more than $10,000.00 and if he was carrying money for
anybody else.' 90 The defendant responded negatively to each of these
inquiries; however, the inspector searched the defendant and found
that he was carrying over $17,000.00.191 The defendant explained that
only $8,000 belonged to him and the remainder belonged to his
travelling companion. 92
The court upheld the search as constitutional and then turned
to the defendant's sufficiency of the evidence challenge.1 93 The defendant argued that the government failed to prove that he had
actual knowledge of the reporting requirements and both voluntarily
and intentionally had violated his known legal duty to complete a
CMIR.19 According to the defendant, he lacked the requisite knowledge because he believed that a person acting as an agent or bailee
for another person need not complete a CMIR.' 95 The court concluded
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See id. at 779-80.
See id. at 780.
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that the government's affirmative steps to notify the defendant of
the reporting requirements provided sufficient proof of the defendant's knowledge. ' 9 According to the court, an announcement was
made over a public address system, and signs were posted in the
boarding area regarding completion of CMIRs.' 97 The inspector who
ultimately searched the defendant had asked him whether he was
aware of the reporting requirement and specifically asked if he was
carrying money for anyone else. 98
The defendant in Berisha also was convicted for making a
material false statement to a customs agent. 99 The false statement
allegedly made by the defendant was that he carried only $8,000.00,
when in fact he was carrying $17,000.00. 2" The defendant argued
that this statement constituted an "exculpatory no," which could not
form the basis of liability under the false statements statute. 20 1 The
"exculpatory no" exception arises out of the recognition that a
traveller, when asked whether he is carrying more than $10,000.00,
naturally assumes that the mere attempt to remove over $10,000.00
from the United States is criminal. 202 If the customs officials do not
explain that the law only requires a CMIR and does not prohibit
transporting over $10,000.00, a negative response is not a false
statement. 201 However, in this case, the court found that the defendant
was well aware that carrying a large sum of money was not in itself
illegal and, therefore, the "exculpatory no" exemption did not ap24
ply. 0
Knowledge also was a factor in two other Fifth Circuit cases
falling under the broad category of "white collar crimes." In United
States v. Sellers?05 the defendant was charged with knowingly and
willfully disposing of a hazardous waste without a permit.
The

196.

Id. at 795-96.

197.

Id.

198. Id. at 796.
199. Id.
200. Id.
201. Id. See 18 U.S.C. § 1001 (1988).
202. 925 F.2d at 796 n.11 (citing United States v. Schnaiderman, 568 F.2d 1208, 1214 (5th
Cir. 1978)).
203. Id. (citing 568 F.2d at 1214).
204. See id.
205. 926 F.2d 410 (5th Cir. Mar. 1991).
206. Id. at 412. See Solid Waste Disposal Act, § 3008(d)(2)(A) (codified as amended at 42
U.S.C. § 6928(d)(2)(A) (1988)).
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defendant was charged with dumping sixteen 55-gallon drums of
hazardous paint waste in rural Mississippi.2 Not only did the defendant not have a permit, but he also did not take the waste to a
licensed disposal area.2 At trial, the defendant requested an instruction that the jury must find that he knew or should have known
that the substance he disposed of was waste.2 The defendant asked
for an alternative instruction that the jury must find that he knew
or should have known that the substance was waste and that the
waste could be harmful to persons or to the environment if improperly disposed of. 210 The district court rejected both of these requested
21
instructions. '
With respect to the first instruction, the Fifth Circuit found that
such an instruction was adequately incorporated in the charge actually
given.2 12 With respect to the second alternative, the Fifth Circuit
concluded that the emphasis given by the defendant at trial was
different from the emphasis requested on appeal.2 13 At trial, the
defendant apparently linked improper disposal to knowledge of harmfulness, arguing that the jury had to find that he knew the waste
would be harmful if it leaked into the environment. 21 4 According to
2
the court, this linkage was not warranted by the statute. "
On appeal, the defendant again argued that the jury had to be
instructed that the defendant knew the waste was hazardous or
harmful to humans or to the environment. 21 6 This was reviewed under
a plain error standard because it had not been raised at trial.2 17 The
court found that, under the circumstances, refusal of the defendant's
requested charge did not present plain error because paint solvent
waste was clearly the type of waste which a defendant would know
was hazardous and harmful.2 18 Nevertheless, the Fifth Circuit briefly
considered whether this type of knowledge would be required under
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different circumstances. 219 The court found support for the defendant's argument in the opinions of other circuits and hinted that, in
a different case, the government would be required to prove that the
defendant knew that the substance being disposed of was waste and
220
that he knew it was harmful or hazardous.
"
In United States v. Nguydn, ' the court held that knowledge
was not a requirement under the Endangered Species Act. 222 The
defendant in that case was charged with possessing a threatened
species, namely, a sea turtle. 223 The defendant argued that the government needed, and failed, to prove that he knew he was in
possession of a turtle and that he knew the turtle was a threatened
species or that it was illegal to transport a sea turtle. 224 The defendant
relied upon United States v. Anderson,m in which the court construed
the National Firearms Act 226 to require that a defendant know that
he is possessing a firearm and that the type of firearm he possessed
was proscribed by the statute. 227 The Nguyen court distinguished
Anderson on the grounds that the legislative history of the Endangered Species Act evidenced Congressional intent to create a strict
liability statute; knowledge was not an element.2 s Furthermore, because a violation of the Endangered Species Act was only a misdemeanor, there was no constitutional requirement that there be a mens
229
rea element.
VI.

MISCELLANEOUS CASES

Many cases of interest cannot be categorized. Yet, they are
worthy of discussion. Thus, they will be surveyed in this section.

219. See id. at 416.
220. Id.
221. 916 F.2d 1016 (5th Cir. Oct. 1990).
222. See Endangered Species Act of 1973, §§ 9(a)(1)(G), 11(b)(1) (codified as amended at
16 U.S.C. §§ 1538(a)(1)(G), 1540(b)(1) (1988)).
223. 916 F.2d at 1017.
224. Id.at 1019.
225. 885 F.2d 1248 (5th Cir. 1989) (en banc). See Greenspan, supra note 90, at 468-72
(thorough review of the case).
226. 26 U.S.C. § 5861 (1988).
227. See 885 F.2d at 1250.
228. See 916 F.2d at 1019.
229. See id.
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The Fifth Circuit characterized the facts of United States v.
De La Rosa230 as "bizarre." '23' The defendant in De La Rosa was
convicted of violating the Federal Kidnapping Act 232 after she stole
an infant from Mexico, brought him to Houston, and began raising
him as her own. 233 According to the record, the defendant desperately
wanted a child but was unable to conceive because she had undergone
a tubal ligation. 234 Undeterred by this physical impairment, the defendant concocted a story of false pregnancy and told her boyfriend
she had given birth to twins, when, in fact, she had been undergoing
gall bladder surgery. 235 To explain the absence of children when she
was released from the hospital, the defendant claimed that they were
born sickly and had been hospitalized in Galveston. 236 To support
237
her story, the defendant obtained birth certificates for twin boys.
Approximately two years later, the defendant travelled to Mexico, where she obtained a child who had been abducted by a friend
from a marketplace. 238 After brandishing a pistol and threatening
anyone who went to the police, the defendant sedated the child and
returned to Houston. 239 She introduced the abducted child to her
boyfriend as his son and explained that his twin brother had died.24
The FBI apparently interviewed the defendant shortly after the
abduction but did not arrest her until over a year later.24 ' At the
time of her arrest, the defendant denied that she had kidnapped the
boy. 242 She did remark, however, that the boy's mother should not
have left him alone at the marketplace. 243 The defendant subsequently
2
was convicted and was sentenced to 180 months imprisonment. "
The defendant raised several points on appeal. 245 First, she
challenged the sufficiency of the indictment on the grounds that it
230.
231.
232.
233.
234.
235.
236.
237.
238.
239.
240.
241.
242.
243.
244.
245.
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did not correctly quote the statute insofar as it neglected to allege
that the defendant "willfully" transported the child through foreign
commerce.m The Fifth Circuit rejected this challenge, contending
that the defendant had received sufficient notice and indeed was
aware of the omission during the trial but did not object.2 7 The
court also noted that the district court's charge adequately instructed
the jury on this element.2
The defendant also challenged the applicability of the kidnapping
statute to an abduction in Mexico and transportation into the United
States.u 9 The defendant relied upon United States v. McRary.2 0 In
McRary, the kidnapping occurred on the high seas and the victim
was transported to Cuba. 25' The court in McRary concluded that no
violation had occurred. 252 By contrast, in De La Rosa, the court
found that transportation from Mexico to the United States constituted foreign commerce as that word was defined in the predecessor
3
to the kidnapping statute.2
The defendant raised several additional challenges to the verdict,
but the only remaining point of interest is her challenge to the
government's closing argument. 24 According to the record, the prosecutor, in addition to other improper comments, advised the jury
that they need not "spend a long time" deliberating. He suggested
25
that an immediate verdict would send a message to the defendant.
The Fifth Circuit "frown[ed]" on this argument and "discourage [d]"
its use. 256 Nevertheless, in view of the overwhelming evidence of guilt,
7
the court refused to reverse on this basis.2
In United States v. Vaden, 258 the court was again presented with
unusual facts. Vaden involved a prison guard who was convicted of
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conspiring with members of a prison gang known as the "Aryan
Brotherhood" to stab another inmate. 259 The target was Rivera, who
had threatened a gang member named Rodriguez.mO The gang leader
sought to protect Rodriguez by convincing other inmates that Rivera
had threatened them.2' In order to protect themselves, these other
inmates decided to attack Rivera.26 2 The inmates apparently were
successful in recruiting the defendant to assist.32
All of the inmates involved in the conspiracy were under protective custody. 2" According to prison rules, an inmate in protective
custody must be escorted through the facility by two guards.2 5 On
the night before the attack, one inmate managed to cut one of the
bars in his cell, thereby enabling him to leave the cell. Another
inmate then acquired knives. 26 The defendant and another guard
were escorting Rivera through the prison when the defendant, without
warning, abandoned the escort. 267 Shortly thereafter, one inmate
distracted the escorting guard as the other inmate stabbed Rivera
four times. 268 The escorting guard was kept at bay by a knife pointed
at him.2
After a mistrial, a second jury convicted the defendant of
conspiring to violate the civil rights of Rivera and of aiding and
abetting assaults on Rivera and the escorting guard in deprivation of
their civil rights. 270 On appeal, the defendant raised sufficiency of
the evidence challenges, which were rejected. 27' With respect to the
appeal of the conviction for aiding and abetting the assault on the
defendant's colleague, the court found that the assault on another
guard was a natural and probable consequence of the assault on
Rivera.

272
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United States v. Shively27" was one of the rare criminal cases
reversed by the Fifth Circuit this term. The defendants in Shively
were convicted of conspiracy, arson, and various fraudulent acts,
including the misuse of a social security number to obtain credit and
establish bank accounts. 274 The defendants were also accused of
275
intimidating a witness, and it was this count which was reversed.
The defendants engaged in a scheme to set fire to their residence
in order to collect insurance. 276 When the insurance company refused
the claim because it suspected fraud, the defendants sued in state
court and ultimately received a settlement of $25,000 from the
insurance company. 277 The record revealed that the settlement followed shortly after a deposition of the defendants' employee, Coplen,
who corroborated their version of the fire. 278
Coplen subsequently testified against the defendants at their
criminal trial.2 79 According to his testimony, the day before his civil
deposition, the defendants took him for a ride, during which they
intimidated him into testifying on their behalf at his deposition. 21°
The statute under which the defendants were indicted for intimidation
is limited to intimidation with intent to affect testimony in a federal
proceeding. 28 ' The federal indictment was not returned until nearly
two and one-half years after the deposition.? 2 However, the government contended that the federal investigation was begun approximately ten months before the intimidation occurred. 3 After a detailed
review of the evidence and the applicable statutes, the court concluded
that there was insufficient evidence to show an intent at the time of
the intimidation to influence testimony before the federal grand jury
or at the subsequent federal criminal trial.2 The prosecution, in the

273. 927 F.2d 804 (5th Cir. Mar. 1991), cert. denied, 111 S.Ct. 2806 (1991).
274. Id. at 806-07.
275. Id. at 806.
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court's view, failed to prove anything more than a mere coincidence
between the timing of the intimidation and the occurrence of the
investigation.

28 5

VII.

CONCLUSION

A review of the criminal law cases decided by the Fifth Circuit
during the survey period does not reveal any patterns or themes.
Each case apparently is decided on its own merit, and subtle factual
distinctions can mean the difference between affirmance and reversal.
But it cannot be overemphasized that the vast majority of appeals
are affirmed despite the presence of error in the record. The rules
of procedure and review provide a variety of methods for finding
insurmountable barriers for appellants. It bears repeating 28 that the
district courts truly are the courts of last resort for most defendants.
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