
FOREWORD

Shortly after accepting the task of drafting a Foreword for Texas
Tech's annual Fifth Circuit Symposium, this writer began casting
about for a topic. It was noticed that in several prior Forewords, my
colleagues described, in tones of increasing urgency, the flood of cases
that threatened to inundate our Court. My predecessors accurately
described the Court's burgeoning caseload and the sense of urgency
existing at that time. Now, however, not only does the rate of filings
continue to increase unabated, but also the Court remains seriously
shorthanded for regular active judges.' Indeed, Chief Judge Clark
recently felt compelled to declare a state of emergency and authorized
the Court to depart from its longstanding requirement that every three-
judge panel be composed of at least two judges in regular active
service on the Fifth Circuit Court of Appeals. Now, and for the
foreseeable future, the Court may decide cases by three-judge panels
containing a single active Fifth Circuit judge. The Court has profited
greatly from the help and wisdom of the visiting judges, district
judges, and senior status judges who have come forward to help the
Court by serving on panels. However, it is not yet known what costs
the Court may incur by abandoning its traditional "two active judge"
rule. The costs may be minimal, or nonexistent; on the other hand,
there may well be an uncertainty in the Court's jurisprudence, an
increase in conflicts between panels, and an enlargement in the number
of cases that must be reheard en banc. In any case, increasing the
Court's reliance on judges from other courts is at best a stopgap
measure. The Court simply must have more permanent relief. This
will be a major concern for Judge Henry A. Politz who became the
Court's new Chief Judge on January 15, 1992.

This year's Foreword, however, prefers not to dwell upon the
caseload problem, as urgent as it is. There is another problem, even
more pervasive. It demands attention, not only from judges but also

1. Congress has authorized seventeen regular active judgeships for the Fifth Circuit, but
several of the available posts have not been filled. At this writing the Court has thirteen
regular active judges, and a fourteenth, Judge Harold R. De Moss, Jr., of Houston, Texas
who was sworn in on December 30, 1991. The Court immediately returned to a total of
thirteen active judges, however, with the retirement of Chief Judge Charles Clark in January,
1992.
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from attorneys and future attorneys who will practice in the federal
courts. The reference, of course, is to the impending amendment of
Federal Rule of Civil Procedure 11.

The problems with Rule 11 have been well-documented. Attor-
neys litigating in good faith, pressing the claims of their clients with
zeal, have often suffered debilitating professional and financial pen-
alties. On other occasions, the rule has chilled the presentation of
novel claims and defenses. The rule has become the convenient device
of choice for shifting attorneys' fees to a losing party, a use for
which it was never intended. As one commentator has put it,

[1]awyers sanctioned by the district court for bringing "frivolous"
cases have secured reversals not only of sanctions but also on the
merits. Cases abound in which appellate panels split on the issue
of whether legal arguments are sufficiently frivolous to warrant
sanctions. Identical arguments raised before the same district court
are "held in one case not to violate Rule 11, but to 'egregious[ly]
violate it in the next' ..... " Arguments found frivolous and
sanctionable by a district court are, less than a year later, found
meritorious by the United States Supreme Court. 2

As virtually everyone who has had any experience with the rule
agrees, some change is necessary.

In her review of this Court's civil procedure opinions over the
last year, Professor Daisy Floyd of the Texas Tech School of Law
makes clear that the Fifth Circuit has itself grappled with difficult
issues arising out of Rule 11.1 In particular, Professor Floyd notes
that the Court has faced questions of when to require district courts
to enter specific findings of fact and conclusions of law in support
of a decision to impose sanctions, what notice must be given before
imposing sanctions, and whether an attorney has a right to be heard.4

She also reviews this Court's decision in Willy v. Coastal Corp.' that
a district court could impose Rule 11 sanctions on an attorney even
if the district court lacked subject matter jurisdiction over the merits
of the action. 6 The Supreme Court has recently heard arguments in
this case. 7

2. George Cochran, Rule 11: The Road to Amendment, 61 Miss. L.J. 5, 9 (1991)
(footnotes omitted).

3. Daisy Floyd, Civil Procedure, Survey of Fifth Circuit, 23 TEX. TEcH L. REV. 141,

148-52 (1991).
4. Id. at 144-66.
5. 915 F.2d 965 (5th Cir. Oct. 1990), cert. granted, III S. Ct. 2824 (1991).
6. See Floyd, supra note 3, at 151-52.
7. 111 S. Ct. 2824 (1991).
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Proposals for what to do with Rule 11 abound. The Judicial
Conference's Advisory Committee on the Federal Rules of Civil
Procedure has recently offered several substantial amendments to the
rule and has been conducting hearings on the rule around the country.
Reaction to the Advisory Committee's proposals has been mixed, but
there seems to be a general sense that those proposals, while they
may improve Rule 11, do not do enough to curb the potential for
abuses of the rule." Accordingly, others have offered their own
amendments. A group of prominent attorneys and federal judges,
including John P. Frank of Phoenix, Arizona and Judge Patrick E.
Higginbotham of this Court, have advanced a proposed rule which
would eliminate awards of attorneys' fees from Rule I l's authorized
sanctions. 9 Along with my co-authors, yet another proposal has been
made to amend the rule. This proposal is directed principally at
limiting the severest sanctions to the cases presenting the most egre-
gious violations of the rule, and strengthening the standards for
appellate review of Rule 11 sanctions.' 0

The questions presented by the Rule 11 debate go to the very
nature of how the practice of law should be conducted in this land,
and what role the federal courts should play in our society. For
instance, to what degree should federal courts be required to tolerate
good-faith attempts to change the law, whether or not to extend civil
rights, or to recognize a new defense to some environmental cause
of action? What sort of relationship should be expected or encouraged
between lawyers and judges; between lawyers and lawyers? At what
level should the standards of professional conduct be set? Should
allowances be made for those attorneys who operate with fewer
resources? Should an attorney have a continuing duty to review
previous filings to insure that none have become baseless since being
filed? Should Rule 11 be used as a fee-shifting device, creating a
convenient exception to the strictures of the American rule, which
requires each party to litigation to bear its own attorneys' fees?
Should we abandon or limit the American rule?

7. 111 S. Ct. 2824 (1991).
8. The text of the Advisory Committee's proposed amendments, and a critical evaluation

of those amendments, are set out in Sam D. Johnson, Thomas M. Contois, & Byron C.
Keeling, The Proposed Amendments to Rule 11: Urgent Problems and Suggested Solutions,
43 BAYLOR L. Rav. 647 (1991).

9. John P. Frank, Bench-Bar Amendment and Comment, 61 Miss. L.J. 31 (1991).
10. See Johnson, Contois, & Keeling, supra note 8.
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Whatever one thinks about the issues presented by Rule 11, one
can not deny that now is the time to act. The answers that emerge
from this debate will affect every lawyer who practices in the federal
courts - indeed, every lawyer who files any document in a federal
court. Practicing attorneys, law professors, and law students can
have a great impact on what will happen to Rule 11. As the rule is
modified, each of those constituencies must be heard from. Time is
short. The period for public comment on Rule 11 extends only until
February 15, 1992. If you have not yet addressed yourself to the
current debate, do so. Communicate your views to the Judicial
Conference's Standing Committee on Federal Rules of Practice and
Procedure." It is no exaggeration to say that your professional future
- and perhaps your personal future as well - may hang in the
balance. The profession is about to decide what course it will take
into the next century; make sure that your voice is heard by those
who will decide.

In closing, let me echo what earlier Forewords have said. The
Texas Tech School of Law and the authors it recruits each year
perform a great and valuable service with their Fifth Circuit Sym-
posium, particularly for practitioners and judges in Mississippi,
Louisiana, and Texas. It is exceedingly useful and helpful to have
recourse to a single volume which details the most recent develop-
ments in most of the critical areas of the law. It is an honor to
participate in it, even in this small way.

Judge Sam D. Johnson

11. Comments on the proposed amendments to Rule 11 may be addressed to Joseph F.
Spaniol, Jr., Secretary, Committee on Rules of Practice and Procedure, Judicial Conference
of the United States, Washington, D.C., 20544.

Copies of all comments are distributed to all members of the Advisory Committee on
Federal Rules of Civil Procedure and to Judge Robert E. Keeton, the Chairman of the Standing
Committee on Rules of Practice and Procedure. Accordingly, the committee requests that,
when possible, interested parties submit twenty copies of their comments.
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