GARNISHMENT REQUIRES A TRIPARTITE RELATIONSHIP:
Orange County v. Ware, 819 S.W.2d 472 (Tex. 1991).
I. FACTS
Prior to being elected to County Commissioner of Orange County,
Texas, Joe Ware had several bail bond forfeiture judgments entered
against him by Orange County.' The county attempted to collect on
the alleged 110 judgments, totaling $26,548, by withholding Ware's
County Commissioner salary. 2 Ware sued to enjoin the county from
withholding his compensation, alleging that the county's actions
violated the Texas constitutional prohibition on wage garnishment.'
The district court held that the county's withholding of Ware's salary
violated the Texas Constitution's prohibition on wage garnishment
and issued a temporary injunction against the county. 4 The county
appealed directly to the Texas Supreme Court, which reversed the
district court and lifted the temporary injunction.' The court held
that the county's actions did not constitute garnishment because the
court defined garnishment as requiring three parties: a creditor, a
6
debtor, and a third party who owes an obligation to the debtor.
II.

HISTORICAL VIEW OF THE TEXAS CREDITOR'S INABILITY TO

REACH CURRENT WAGES

A.

Article XVI, Section 28 of the Texas Constitution - The Texas
ConstitutionalProhibition on Wage Garnishment
Article XVI, section 28 of the Texas Constitution prohibits the
garnishment of current wages for personal service, except for court1. Orange County v. Ware, 819 S.W.2d 472, 473 (Tex. 1991).
2. Id. The county acted under the authority of section 154.025 of the Texas Local
Government Code, which prohibits the payment of salary to anyone who is indebted to the
state, county, or salary fund. Id. See TEX. Loc. Gov'T CODE ANN. § 154.025 (Vernon 1988).
3. 819 S.W.2d at 473. Article XVI, section 28 of the Texas Constitution provides: "No
current wages for personal service shall ever be subject to garnishment, except for the payment
of court-ordered child support payments." See TEX. CONST. art. XVI, § 28 (amended 1983).
4. 819 S.W.2d at 473.
5. Id. at 473-74. Article V, section 3-b of the Texas Constitution permits the legislature
to enact a law which allows the Texas Supreme Court to decide a direct appeal from a trial
court order granting or denying an injunction. See TEx. CONST. art. V, § 3-b. The grant or
denial of the injunction must be based on the constitutionality or unconstitutionality of a state
statute or an administrative order of a state agency. Id. Section 22.001(c) of the Texas
Government Code allows the Texas Supreme Court to decide such a direct appeal. See TEx.
Gov'T CODE ANN. § 22.001(c) (Vernon 1988).
6. 819 S.W.2d at 474.
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ordered child support payments. 7 With the exception of the 1983
amendment allowing wage garnishment for court ordered child support, the prohibition on wage garnishment has remained virtually
unchanged since the constitution was adopted in 1876.8 The purpose
of the child support amendment was to insure that wage earners did
not neglect their legal obligation to support their children. 9 That
purpose is consistent with the general purpose of article XVI, section
28, which is to allow the debtor a certain minimum amount of
income so that the debtor can support themselves and their family.'0
Much of the confusion concerning article XVI, section 28 has
revolved around the definition of "current wages."" The word
"current," as used in the garnishment provision, has been defined
to mean "running; now passing or present in its progress.' '1 2 The
word "wages" has been construed to mean "compensation given to

7. TEX. CONST. art. XVI, § 28 (amended 1983). Section 63.004 of the Texas Civil Practice
and Remedies Code is the statutory counterpart to the Texas Constitution's prohibition on
wage garnishment. See TEx. Civ. PRAc. & REM. CODE ANN. § 63.004 (Vernon 1986).
8. See TEX. CONST. art. XVI, § 28; See also Caulley v. Caulley, 806 S.W.2d 795, 799
(Tex. 1991) (Mauzy, J., concurring) (stating that, except for the 1983 amendment to allow
garnishment of wages for child support, the constitution has remained undisturbed); Schmerbeck
v. River Oaks Bank, 786 S.W.2d 521, 522 (Tex. App.-Texarkana 1990, no writ) (Grant, J.,
concurring) (stating that the prohibition against garnishment of wages has remained unchanged
since 1876); 2 GEORoE D. BRADEN, THt CONSTrrruToN OF THE STATE OF TEXAS: AN ANNOTATED
AND ComPARATvE ANALYSIS 759 (1977) (noting that the Texas prohibition against garnishment
of wages apparently was a reaction to the expansion of creditors' remedies).
- , 1991 WL 269535 (Tex. App.-Corpus
9. See Tamez v. Tamez,
S.W.2d
Christi 1991, n.w.h.); See generally Mary Fenlon, Garnishment of Wages To Enforce Child
Support-A New Remedy for an Old Problem, 15 ST. MARY'S L. J. 381, 393 (1984) (discussing
the importance of the child support exception).
10. See Bell v. Indian Live-Stock Co., II S.W. 344, 346 (Tex. 1889) (stating that the
purpose of the prohibition on wage garnishment is to protect the employee's earnings so that
the employee may pay the current expenses of living); United States v. Flemming, 565 S.W.2d
87, 88 (rex. Civ. App.-El Paso 1978, no writ) (stating that the purpose of the Texas
constitutional prohibition on wage garnishment is to "insulate a worker's means of livelihood");
TEx. CONST. art. XVI, § 28, interp. commentary (Vernon 1955). See also Fenlon, supra note
10, at 393 (stating that the child support exception to the Texas Constitution's prohibition on
wage garnishment falls within the original purpose of the wage garnishment prohibition).
11. See BRADEN, supra note 8, at 759 (explaining the Texas courts' interpretation of
"current wages"). Black's Law Dictionary defines "current wages" as "[sluch as are paid
periodically, or from time to time as services are rendered or the work performed; more
particularly, wages for the current period, hence not including such as are past-due or deferred."
BLACK'S LAW DICTIONARY 1359 (6th ed. 1990).
12. Sloan v. Douglas, 713 S.W.2d 436, 439 (Tex. App.-Fort Worth 1986, writ ref'd
n.r.e.) (quoting Dempsey v. McKennell, 2 Tex. Civ. App. 284 23 S.W. 525, 525 (1893) (quoting
First Nat'l Bank of Cleburne v. Graham, 22 S.W. 1101, 1102 (Tex. Civ. App. 1889))).

1992]

GARNISHMENT

913

a hired person for his services."' 3 The garnishment provision applies
regardless of whether the compensation is called "wages" or "salary.' ' 14 The controlling issue is whether the compensation is for

personal services. 5 Compensation for the services of an independent
contractor, such as an attorney, are not exempt from garnishment
because the wages are not for personal services, but rather payment
6
for a specific result.'
The "current wages" issue frequently concerns the question of
how long do "current wages" keep their "current" status. 7 The
Texas courts of appeal have almost universally agreed that "current
wages" lose their exempt status when paid to the employee. 8 Thus,
"current wages" are those wages for the immediate payment period
held by an employer for payment to an employee.' 9 Once the wages
are paid to the employee, they cease to be "current wages" and are
20
no longer exempt from attachment, garnishment, or other seizure.

13. Id.
14. Davidson Texas, Inc. v. Garcia, 664 S.W.2d 791, 793 (Tex. App.-Austin 1984, no
writ) (citing King v. Floyd, 538 S.W.2d 166 (Tex. Civ. App.-Houston [1st Dist.] 1976, writ
ref'd n.r.e.)).
15. Id.
16. See Hennigan v. Hennigan, 666 S.W.2d 322, 324-25 (Tex. App. -Houston
[14th
Dist.] 1984, writ dism'd); See also Davidson Texas, Inc. v. Garcia, 664 S.W.2d 791, 794 (Tex.
App.-Austin 1984, no writ). The Davidson court stated a test for determining whether the
employment is for personal services:
The basic test of the relationship is whether the employer exercises, or reserves the
right to exercise, control and direction not merely of the end sought to be obtained
but also the details of its accomplishment; 'not only what shall be done but how it
shall be done.' If he does, then the relationship of employer and employee exists.
If, on the other hand, the employer or contractor is interested only in the results,
and there is left to the party performing such service complete control of the details
as to the method and manner of such performance, then the relationship of
independent contractor exists.
Id. (quoting Brasher v. Carnation Co. of Texas, 92 S.W.2d 573, 575 (Tex. Civ. App.-Austin
1936, writ dism'd)).
17. See Buttles v. Navarro, 766 S.W.2d 893, 894 (Tex. App.-San Antonio 1989, no
writ); Barlow v. Lane, 745 S.W.2d 451, 453 (Tex. App.-Waco 1988, writ denied); Salem v.
American Bank of Commerce, 717 S.W.2d 948, 948 (Tex. App.-El Paso 1986, no writ);
Sutherland v. Young, 292 S.W. 581, 582-83 (Tex. Civ. App.-Waco 1927, no writ); Maumus
v. Lyons, 771 S.W.2d 191, 195 (Tex. App. -Fort Worth 1989, no writ).
18. See Buttles v. Navarro, 766 S.W.2d 893, 894 (Tex. App.-San Antonio 1989, no
writ); Barlow v. Lane, 745 S.W.2d 451, 453 (Tex. App.-Waco 1988, writ denied); Sutherland
v. Young, 292 S.W. 581, 582-83 (Tex. Civ. App.-Waco 1927, no writ) (concluding that wages
lose their "current wage" status when paid to the employee).
19. See cases cited supra note 18.
20. See Buttles v. Navarro, 766 S.W.2d 893, 894 (Tex. App.-San Antonio 1989, no
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Texas Statutes Concerning or Related to Wage Garnishment

Various Texas statutes prohibit the seizure, garnishment, or
attachment of current wages for personal service. 21 Most of the
statutes either mirror or closely resemble the Texas Constitution's
prohibition on wage garnishment. 22 Under section 42.001(b)(1) of the
Texas Property Code, current wages for personal service are exempt
from "seizure," except for the enforcement of court-ordered child
support payments. 23 The personal property exemption for wages
applies regardless of the amount or form of compensation. 24
One area of the law related to garnishment which has produced
recent litigation and legislative change is the "turnover" relief granted
25
under section 31.002 of the Texas Civil Practice and Remedies Code.
Section 31.002 allows a judgment creditor to petition the court for
an order requiring the judgment debtor to "turnover" specific
nonexempt property to satisfy the judgment. 26 In 1989, the Texas
Legislature added subsection (f) to section 31.002.27 Subsection (f)

writ); Barlow v. Lane, 745 S.W.2d 451, 453 (Tex. App.-Waco 1988, writ denied); Salem v.
American Bank of Commerce, 717 S.W.2d 948, 948 (Tex. App.-El Paso 1986, no writ);
Sutherland v. Young, 292 S.W. 581, 582-83 (Tex. Civ. App.-Waco 1927, no writ); But see
Maumus v. Lyons, 771 S.W.2d 191, 195 (Tex. App.-Fort Worth 1989, no writ) (holding that
wages for the payment period immediately preceding payment to the employee are current
wages even after being paid to the employee).
21. See TEx. PROP. CODE ANN. § 42.001 (Vernon Supp. 1992); TEX. CiV. PRAC. & REM.
CODE ANN. §§ 31.002, 31.0025, 63.004 (Vernon 1986 & Supp. 1992).
22. See statutes cited supra note 21.
23. TEX. PROP. CODE ANN. § 42.001(b)(l) (Vernon Supp. 1992).
24. Id.
25. See generally Richard E. Flint, Commentary, Raborn v. Davis-Paycheck in Employee's Possession: A Limitation of the Current Wage Exemption in Texas, 21 ST. MARY'S L. J.
939 (1990) (explaining the expanding use of turnover relief); Bradley J.B. Toben & Elizabeth
A. Toben, Using Turnover Relief To Reach the Nonexempt Paycheck, 40 BAYLOR L. REv.
195 (1988) (discussing how turnover relief is used to reach a judgment debtor's paycheck).
26. See TEx. Civ. PRc. & RM. CODE ANN. § 31.002 (Vernon 1986). Section 31.002(b)
provides:
(b) The court may:
(1) order the judgment debtor to turn over nonexempt property that is in the debtor's
possession or is subject to the debtor's control, together with all documents or
records related to the property, to a designated sheriff or constable for execution;
(2) otherwise apply the property to the satisfaction of the judgment; or
(3) appoint a receiver with the authority to take possession of the nonexempt
property, sell it, and pay the proceeds to the judgment creditor to the extent required
to satisfy the judgment.

Id.
27.

Id. at § 31.002(0 (Vernon Supp. 1992).
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prevents "the turnover of the proceeds of, or the disbursement of,
property exempt under any statute, including Section 42.0021, Property Code." ' 28 Even though the turnover statute expressly prohibited
the turnover of "nonexempt" property, the Texas legislature added
subsection (f) to section 31.002 to insure that the debtor would not
be forced to turnover the wages after their receipt.2 9 In 1991, the
legislature added section 31.0025 to the Texas Civil Practice &
Remedies Code as an extra precaution to insure that the proceeds of
a debtor's current wages would be protected.30 Section 31.0025 prevents a court from entering or enforcing an order, before a judgment
debtor is paid wages for personal service, which requires the judgment
debtor or any other person to turnover the debtor's wages to satisfy
a judgment.3
C. Federal Definition and Restriction of Garnishment - 15 U.S.C.
Sections 1671-1677
Title III of the Consumer Credit Protection Act (Act) restricts
the application of state garnishment procedures. 32 The Act limits the
garnishment of wages to either twenty-five percent of an employee's
"disposable earnings" or the amount which earnings exceed sixty
times the minimum wage, whichever is less.3 3 An exception recognized
in the Act is that garnishment may be raised up to sixty-five percent
34
of wages for court-ordered spousal or dependent support payments.
Under 15 U.S.C. section 1672(c), garnishment is defined as "any
legal or equitable procedure through which the earnings of any
3
individual are required to be withheld for the payment of debt." 1

28.

Id.

29. See TEX. Crv. PRAc. & REM. CODE ANN. §§ 31.002(a)(2) & (f) (Vernon 1986 & Supp.
1992); see also Caulley v. Caulley, 806 S.W.2d 795, 798 (Tex. 1991) (holding that section
31.002(f) prohibits the turnover of the proceeds of current wages).
30. See TEX. Civ. PRkc. & REM. CODE ANN. § 31.0025 (Vernon Supp. 1992).
31. Id.
32. Consumer Credit Protection Act, Title III-Restrictions on Garnishment, 15 U.S.C. §
1673 (1988). Under 15 U.S.C. § 1675, the Secretary of Labor has the authority to exempt
certain states from the garnishment provisions. Id. at § 1675. As of the current date, the State
of Virginia is the only state to be exempt from the garnishment provisions. See Garnishment
of Earnings, 29 C.F.R. § 870.57 (1991).
33. 15 U.S.C. § 1673(a) (1988).
34. 15 U.S.C. § 1673 (1982). "Disposable earnings" is defined as "that part of the
earnings of any individual remaining after the deduction from those earnings of any amounts
required by law to be withheld." Id. at § 1672(b).
35. 15 U.S.C. § 1672(c).
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Federal courts have limited this seemingly broad definition so as to
exclude "non-judicial" procedures, such as setoff.16 Consequently,
the federal definition of the term "garnishment" does not include a
procedure whereby an employer deducts a portion of an employee's
7
wages in order to satisfy a debt between the employer and employee.1
D.

Interpretation of the Meaning and Purpose of "Garnishment"

The Texas Supreme Court defined the purpose of the Texas
constitutional prohibition on garnishment in the 1889 case of Bell v.
Indian Live-Stock Company." In Bell, a creditor sought to garnish
the wages of a non-resident debtor by bringing a garnishment action
against the debtor and the debtor's employer.3 9 The debtor received
a monthly salary of $200 from his employer and had a credit of
$624, which represented salary from previous months. 40 The court
held that the salary ceased to be current wages after it became past
due and therefore, the credit was subject to garnishment. 4 ' The court
expressly noted that the purpose of the garnishment provision was
to allow an employee a certain minimum level of income in order to
meet the costs of living. 42

36. See, e.g., Western v. Hodgson, 494 F.2d 379, 382 (4th Cir. 1974) (stating that Congress
intended "garnishment" to refer to a judicial proceeding); Atwater v. Roudebush, 452 F.Supp.
622, 631 (N.D. Ill.
1976) (concluding that setoff is a non-judicial transaction outside the scope
of the federal garnishment restrictions).
37. See 452 F. Supp. at 631.
38. 11 S.W. 344 (Tex. 1889).
39. Id. at 344-45.
40. Id. at 345.
41. Id. at 346. The court relied on the fact that the debtor had voluntarily left his wages
with the employer. Id. Voluntarily leaving wages with an employer and the degree of control
over those wages by the employee are two important considerations in determining whether
the wages qualify for the current wage exemption under the Texas Constitution. See Sloan v.
Douglas, 713 S.W.2d 436, 440 (Tex. App.-Fort Worth 1986, writ ref'd n.r.e.).
42. 11 S.W. at 346. The court stated:
We prefer to attribute such legislation [wage garnishment) to the more humane and
philanthropic purpose of protecting to the employe' [sic] his current earnings to
meet and defray the current expenses of his living, that he may enjoy a credit to
the extent of his current earnings, and not be forced into a condition of abject
dependence and want.
Id. See also United States v. Flemming, 565 S.W.2d 87, 88 (Tex. Civ. App.-El Paso 1978,
no writ) (stating that the purpose of the prohibition on wage garnishment is to insulate an
employee's livelihood).
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Four years after the decision in Bell, the Texas Court of Civil
Appeals considered the meaning of "current wages for personal
service" in Dempsey v. McKennell.43 In Dempsey, the plaintiff worked
as a private nurse for the defendant. 4 A creditor of the plaintiff
assigned a debt to the defendant.4 5 When the defendant attempted
to offset the debt against the plaintiff's wages, the plaintiff sued.6
In affirming the judgment of the county court, the court found that
the wages owed to the plaintiff by the defendant were "current wages
for personal service," despite the absence of an agreement fixing the
rate of compensation or the time of payment. 47 The court relied on
the personal property exemption statute to conclude that the wages
were not subject to offset against an unrelated debt." The court
expressly stated that the plaintiff's wages could not be used to
discharge any debt without the consent of the plaintiff. 9 The court
reasoned that the creditor could not indirectly garnish the wages of
the plaintiff Simply by assigning the debt to the plaintiff's employer
and claiming the debt as a set-off.5 0
In 1937, the Texas Supreme Court defined the constitutional
meaning of "garnishment" in Beggs v. Fite.5 In Beggs, the trustees
of a will employed a law firm to represent the trustees in a contest
of the will.5 2 A creditor of the law firm filed writs of garnishment
against the trustees of the will in order to seize any compensation
due to the law firm." The creditor issued and served the writs to the
trustees personally, rather than to the trustees in their official ca-

43. 2 Tex. Civ. App. 284, 285, 23 S.W. 525, 526 (1893, no writ).
44. 2 Tex. Civ. App. at 285, 23 S.W. at 525.
45. 2 Tex. Civ. App. at 285, 23 S.W. at 525. The plaintiff allegedly owed the creditor
for unpaid meals. Id.
46. 2 Tex. Civ. App. at 285, 23 S.W. at 525-26.
47. 2 Tex. Civ. App. at 286, 23 S.W. at 526.
48. See 2 Tex. Civ. App. at 286-87, 23 S.W. at 526. The court relied on article 2335 of
the Texas Revised Civil Statutes, which provided that current wages for personal service "shall
be exempt from attachment or execution, or every other species of forced sale for the payment
of debts." 2 Tex. Civ. App at 286, 23 S.W. at 526. See TEx. REv. CIV. STAT. art. 2335 (1879)
(current version at TEX. PROP. CODE ANN. §§ 42.001-42.002 (Vernon Supp. 1992)).
49. 2 Tex. Civ. App. at 286, 23 S.W. at 526.
50. See 2 Tex. Civ. App. at 287, 23 S.W. at 526.
51. 130 Tex. 46, 52, 106 S.W.2d 1039, 1042 (1937).
52. 130 Tex. at 48, 106 S.W.2d at 1040.
53. See 130 Tex. at 50, 106 S.W.2d at 1040-41. The creditor claimed that the trustees
were indebted to the law firm for the law firm's involvement in the will contest. 130 Tex. at
50, 106 S.W.2d at 1041.
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pacities. 5 4 The trustees maintained that, even though the law firm
was employed by the estate to defend against a contest of the will,
the trustees were not indebted to the law firm." The sole issue before
the court was whether service of the writs of garnishment on the
trustees individually would bind the trustees in their official capaci-

ties. 6 The court did not address the issue of whether garnishment
requires three parties, but the court, in dicta, gave a general definition
of the remedy of "garnishment. 5 7 The Texas Supreme Court noted
that the remedy of garnishment is "summary and harsh" and there8

5
fore, requires strict compliance with all the requisite formalities.
The court concluded that service of the writs of garnishment to the
individual trustees did not bind the trustees in their official capacities.5 9
In Benton v. Wilmer-Hutchins Independent School District,6 0 the
Dallas Court of Appeals expanded the prohibition on the seizure of
current wages. 6' In Benton, several teachers filed a class action suit
against their employer, a school district, to enjoin the school district
from withholding a portion of the teachers' salary. 62 The school
district claimed that the deductions from the teachers' salary was
justifiable to correct an alleged overpayment in previous years.63
After the district court denied the teachers' request for a temporary
injunction, the teachers appealed. 64 The Dallas Court of Appeals
rejected the school district's contention that the school district could
65
resort to self-help in order to recover the mistaken overpayment.

54. 130 Tex. at 50-51, 106 S.W.2d at 1041.
55. 130 Tex. at 51, 106 S.W.2d at 1041. The trustees expressly contracted with the law
firm as executors and trustees only in order to protect themselves against personal liability.
See 130 Tex. at 53, 106 S.W.2d at 1042.
56. 130 Tex. at 53-54, 106 S.W.2d at 1042.
57. 130 Tex. at 52, 106 S.W.2d at 1042. The Beggs court defined "garnishment" as "a
statutory proceeding whereby the property, money, or credits of one person in the possession
of, or owing by another are applied to the payment of the debt of a debtor by means of
proper statutory process issued against the debtor and the garnishee." Id.
58. Id.
59. 130 Tex. at 54, 106 S.W.2d at 1043.
60. 662 S.W.2d 696 (Tex. App.-Dallas 1983, writ dism'd w.o.j.).
61. See id. at 698-99.
62. Id. at 697.
63. Id. The alleged overpayment resulted from the district using an erroneous method to
compute sick leave. Id.
64. Id. at 697-98. The district court originally issued a temporary restraining order against
the school district, but revoked the order after a hearing on the matter. Id.
65. Id. at 698.
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The court relied on the common law rule that "mutual debts do not
extinguish each other in the absence of agreement or judicial action. ''66 Consequently, the court held that the school district could
not withhold payment of the teachers' salary by offsetting an unrelated claim. 67 The court recognized that the school district's actions

may not technically constitute a garnishment or an attachment, but
maintained that self-help can not be used to seize current wages not

subject to garnishment. 61 The court noted that current wages should
never be subject to the involuntary discharge of debts. 69
Two years later, the Houston Court of Appeals, 14th District,

followed the Benton decision in City of Houston v. Nelius. 70 In
Nelius, a city received a judgment for attorney's fees against a city
police officer after the officer lost a wrongful suspension suit. 7' The
city attempted to collect the judgment by withholding the officer's

paycheck.72 The district court issued a temporary injunction to enjoin
the city from withholding the officer's wages. 73 The Houston Court
of Appeals adopted the reasoning of the Benton court and held that
the city may not resort to self-help to discharge the debt against the

66. Id. Commentators differ as to whether setoff may be effectuated without judicial
action or mutual assent between the parties. Compare Thomas C. Mitchell, The Negative
Pledge Clause and the Classification of FinancialDevices, 60 AM. BANKR. L.J. 153, 167 (1986)
(stating that under the majority rule debts between nonbanks do not extinguish each other
absent judicial action or mutual consent between the parties) with Stephen L. Sepinuck, The
Problems with Setoff. A Proposed Legislative Solution, 30 WM. & MARY L. Rlv. 51, 54
(1988) (stating that "setoff can now certainly be effected without judicial involvement"). Texas
courts have implicitly recognized that setoff requires judicial action. See Nalle v. Harrell, 118
Tex. 149, 152, 12 S.W.2d 550, 551 (1939) (holding that "[s]et-off is the doctrine of bringing
into the presence of each other the obligations of A to B and B to A, and by the judicial
action of the court making each obligation extinguish each other."); Bellaire, Inc. v. Aviall
of Texas, Inc., 819 S.W.2d 895, 899 (Tex. App.-Dallas 1991, writ denied); CPS Intern., Inc.
v. Harris & Westmoreland, 784 S.W.2d 538, 544 (Tex. App.-Texarkana 1990, no writ).
67. Id. The court noted that if a creditor was allowed to offset a debt against the debtor's
wages, the debtor would have the burden of suing the creditor and proving the invalidity of
the debt. See id.
68. Id. at 699 (citing Dempsey v. McKennell, 2 Tex. Civ. App. 284, 286, 23 S.W.2d 525,
526 (1893, no writ)).
69. See id.
70. 693 S.W.2d 567, 569 (Tex.App.-Houston [14th Dist.] 1985, writ dism'd).
71. Id. at 568. The city received a judgment against the officer for $7,500 after the officer
lost an appeal from an adverse ruling by the Civil Service Commission. Id.
72. Id.
73. Id. The district court found that the city's actions amounted to garnishment of the
officer's wages, which deprived the officer of "his means of livelihood and ability to care and
provide for his family ...." Id.
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officer.74 The court found that provisions in the city charter and the
city ordinance code, which allowed the city to withhold the wages
with the
of a person who is indebted to the city, directly conflicted
7
1
garnishment.
wage
on
prohibition
constitutional
Texas
III.

ORANGE COUNTY V. WARE

Orange County obtained several bail bond forfeiture judgments
against Joe Ware. 76 After Ware was elected to County Commissioner
of Orange County, the county attempted to collect on the forfeiture
judgments by withholding a portion of Ware's County Commissioner
salary. 77 Ware sued to enjoin the county from withholding his compensation, alleging that the county's actions violated the Texas constitutional prohibition on wage garnishment. 7 The district court
agreed with Ware and issued a temporary injunction against the
county. 79 The county appealed directly to the Texas Supreme Court.80
The Texas Supreme Court reversed the district court and lifted the
temporary injunction. 8
The Texas Supreme Court held that the county's withholding of
Ware's salary did not amount to garnishment due to the lack of a
tripartite relationship.8 2 The court found that "garnishment" requires

74. Id. at 569.
75. See id. at 569-70. The city acted under the authority of a provision in the city charter
and a section in the city ordinance code. Id. at 569. The city charter provided: "No warrant
or order shall ever be issued in favor of any person or corporation, or to the assignee or
agent of any person indebted in any manner for taxes or otherwise to the City, unless such
debt so due and owing to the City be paid." Id. at 569. The court reasoned that the provisions
in the city charter and city ordinance code should not be allowed to circumvent the Texas
constitutional guarantee against wage garnishment. Id. at 570.
76. Orange County v. Ware, 819 S.W.2d 472, 473 (Tex. 1991).
77. Id. The county acted pursuant to section 154.025 of the Texas Local Government
Code, which states: "A warrant may not be drawn on a salary fund in favor of a person, or
an agent or assignee of a person, who is indebted to the state, the county, or the salary
fund." TEx. Loc. Gov'T CODE ANN. § 154.025 (Vernon 1988).
78. 819 S.W.2d at 473. See TEx. CONST. art. XVI, § 28 (amended 1983).
79. 819 S.W.2d at 473.
80. Id.
81. Id. at 475.
82. See id. at 474-75. Ware was not the Texas Supreme Court's first attempt to define
garnishment as requiring a tripartite relationship. See Raborn v. Davis, 33 Tex. Sup. Ct. J.
249 (Feb. 21, 1990), vacated as moot, 795 S.W.2d 716 (Tex 1990). In Raborn, the Texas
Supreme Court considered the issue of whether a court order requiring a judgment debtor to
turn over his future paychecks violated the Texas Constitution's prohibition on wage garnishment. 33 Tex. Sup. Ct. J. at 249. The court cited the Beggs definition of garnishment and
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three parties: a debtor, a creditor, and a third party who owes an
obligation to the debtor.8"
CRITICAL REVIEW OF WARE

IV.

A.

The Majority Opinion

The Ware court derived the tripartite relationship requirement
from a one sentence definition of garnishment in Beggs v. Fite.14 In
Beggs, the Texas Supreme Court defined "garnishment" as the
following: "[A] statutory proceeding whereby the property, money,
or credits of one person in the possession of, or owing by another
are applied to the payment of the debt of a debtor by means of
proper statutory process issued against the debtor and the gar-

nishee." ' 85 From this definition, the Ware court concluded that gar-

nishment necessarily requires three parties. 8 6 The court expressly
disapproved of two prior Texas courts of appeals' decisions which
prevented employers from involuntarily discharging employee debts
with the employee's current wages.8 7 The court found that Benton v.

concluded that "[blecause no third party was involved, there was no garnishment." Id. at
249-50. The court noted that even if the proceeding was a garnishment, it would not violate
article XVI, section 28 of the Texas Constitution because the paycheck in the hands of the
judgment debtor would no longer be "current wages." Id. at 250. Justice Mauzy, who wrote
the dissent in Ware, wrote a concurring opinion in Raborn. Id. Justice Mauzy did not object
to the majority's interpretation of garnishment, but argued that enforcement of the turnover
order by imprisonment for contempt would violate the Texas Constitution's prohibition of
imprisonment for debt. Id. See TEX. CONST. art. I, § 18. On a motion for rehearing, the
Texas Supreme Court vacated all prior judgments of the trial court, the court of appeals, and
the Texas Supreme Court and dismissed the case as moot. Raborn v. Davis, 795 S.W.2d 716,
717 (Tex. 1990). See generally, Richard E. Flint, Commentary, Raborn v. Davis-Paycheck in
Employee's Possession: A Limitation of the Current Wage Exemption in Texas, 21 ST. MARY'S
L. J. 939 (1990) (discussing the impact of Raborn).
83. 819 S.W.2d at 474.
84. See id. (citing Beggs v. Fite, 130 Tex. 46, 52, 106 S.W.2d 1039, 1042 (1937)).
85. 130 Tex. at 52, 106 S.W.2d at 1042.
86. 819 S.W.2d at 474. The only other authority cited by the Ware court for a tripartite
relationship definition of garnishment was Trahan v. Trahan, 682 S.W.2d 332, 337 (Tex. App.
-Austin 1984, writ ref'd n.r.e.), appeal dism'd, 475 U.S. 1002 (1986). In one short paragraph,
the Trahan court dismissed the plaintiff's argument that partition of the plaintiff's military
retirement benefits would be an unconstitutional garnishment of wages. 682 S.W.2d at 337.
The Trahan court relied solely on the Beggs definition to conclude that garnishment requires
three parties. See id.
87. 819 S.W.2d at 474.
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Wilmer-Hutchins Independent School District88 and City of Houston

v. Nelius 9 failed to acknowledge the Beggs definition. 9° The Ware
court noted that article XVI, section 28 of the Texas Constitution
expressly covers only "garnishment" and that other debt collection
remedies are not affected by article XVI, section 28. 9' Thus, the

court concluded that since the offsetting of a mutual obligation
between two parties is not a "garnishment," such action is not
prohibited by the Texas Constitution.92
Ware alternatively argued that since the bail bond forfeiture
judgments were taken in the name of the State of Texas, the
involvement of the state actually created a tripartite relationship
between the state, the county, and Ware. 9 The Texas Supreme Court
rejected Ware's argument and found that the state was involved in
name only. 94 The court reasoned that the judgments were collected
by county officers and deposited in the county treasury. 95 The court
also relied on the fact that Ware had acknowledged owing at least
a portion of the judgments to the county. 96 The court concluded
that, since the county's withholding of Ware's salary involved only
the county and Ware, the county's actions did not violate the Texas
constitutional prohibition on wage garnishment. 9
B. The Dissent
In a vigorous dissent joined by Justices Doggett and Gammage,
Justice Mauzy maintained that the majority's decision "effectively
88. 662 S.W.2d 696, 698 (Tex. App.-Dallas 1983, writ dism'd w.o.j.).
89. 693 S.W.2d 567, 570 (Tex. App.-Houston [14th Dist.] 1985, writ dism'd).
90. 819 S.W.2d at 474.
91. See id.
92. See id. The court stated that the Benton court acknowledged that the offsetting of a
mutual obligation between two parties was not technically a garnishment. Id. The Benton
court did not directly address the issue of whether the offsetting of a mutual obligation would
be a "garnishment." See Benton v. Wilmer-Hutchins Indep. Sch. Dist., 662 S.W.2d 696, 699
(Tex. App.-Dallas 1983, writ dism'd w.o.j.). The Benton court stated that: "Although the
district may be correct in contending that its actions cannot be technically described as either
a garnishment or an attachment, the asserted remedy of self-help is even more strongly opposed
to the policy underlying this limitation of judicial remedies .. " Id. at 699. (emphasis added).
93. See 819 S.W.2d at 474-75. See TEx. CODE CRIM. PROC. ANN. art. 22.02 (Vernon
1989) (requiring that bail bond forfeiture judgments be entered in the name of the State of
Texas).
94. 819 S.W.2d at 475.
95. Id. See TEx. CODE CRIM. PROC. ANN. arts. 103.003 (collection by county officers)
and 103.004(a) (deposit in county treasury) (Vernon Supp. 1992).
96. See 819 S.W.2d at 475.
97. See id.
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abolishes" the Texas constitutional guarantee against wage garnishment. 9 Justice Mauzy argued that the majority's holding will allow
a creditor to circumvent the Texas Constitution simply by assigning
the debt to the debtor's employer in exchange for money, goods, or

services. 99 Once the employer receives the debt, the employer could
then collect the debt by withholding the debtor's wages.1° ° Justice
Mauzy argued that the employer's withholding of wages to satisfy a
debt originally owed to a third party creditor would effectively be

an indirect garnishment.

01

Justice Mauzy also contended that the

State of Texas has statutorily assigned the proceeds of bond forfeiture
judgments to the Texas counties, thereby allowing the state to circumvent the constitutional prohibition on wage garnishment.102 Justice
Mauzy reasoned that the county would pay for expenses which the
state would otherwise have to bear in exchange for the assignment
of the bond forfeiture judgments. 0 3
In his dissent, Justice Mauzy relied on several authorities for
the proposition that garnishment should include any involuntary
appropriation of a employee's wages before the employee receives

the wages.' °4 Justice Mauzy vigorously argued that the majority
rejected every available authority in favor of a one sentence definition
in dicta in Beggs. 105 In addition, Justice Mauzy contended that the
6
majority's interpretation of the one sentence definition is incorrect.'0
Justice Mauzy maintained that the definition merely delineated the
roles in a garnishment proceeding, rather than establishing that
garnishment requires three parties. 07 Justice Mauzy concluded that

98. Id. (Mauzy, J. dissenting).
99. Id.
100. See id.
101. See id. at 475-76. Justice Mauzy maintained that an indirect garnishment should be
treated no differently than a direct three party garnishment. See id.
102. Id. at 476. Justice Mauzy argued that the disposition of the judgment proceeds is
governed by state statute and the state has chosen to allow the county to receive the judgment
proceeds. Id. See TEX. CODE CRIM. PROC. ANN. arts. 103.003, 103.004(a) (Vernon Supp. 1992).
103. See 819 S.W.2d at 476.
104. 819 S.W.2d at 476-77. See Dempsey v. McKennell, 2 Tex. Civ. App. 284, 285 23
S.W. 525, 526 (1893, no writ); City of Houston v. Nelius, 693 S.W.2d 567 (Tex. App.Houston [14th Dist.] 1985, writ dism'd); Benton v. Wilmer-Hutchins Indep. Sch. Dist., 662
S.W.2d 696 (Tex. App.-Dallas 1983, writ dism'd w.o.j.).
105. 819 S.W.2d at 477. Justice Mauzy states: "Only by rejecting a century of jurisprudence
regarding this constitutional protection [wage garnishment] does the Court reach today's
tortured result." Id.
106. See id.
107. See id.
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the majority's judicial rewrite of the Texas Constitution obliterated
the purpose of the prohibition on wage garnishment by allowing the
seizure of a debtor's current wages and the deprivation of a debtor's
ability to pay his current living expenses. 108
C.

Ware's Undue Reliance on the Beggs Definition of
Garnishment

Except for a single citation to Trahan v. Trahan,'°9 the majority
in Ware relied exclusively on the Beggs definition of garnishment to
support the proposition that garnishment requires a tripartite relationship."10 Like Ware, the Trahan court relied on the Beggs definition
of garnishment to conclude that garnishment requires three parties."'
When applied to the facts in Ware, Trahan is less than persuasive.
Trahan involved the payment of military retirement benefits to an
ex-spouse after receipt from the government." 2 The facts in Trahan
differ considerably from those in Ware for two reasons. First, the
retirement benefits in Trahan could not be classified as "current
wages" because the retiree had already received the retirement pay.' 3
The judgment in Trahan merely required the defendant to pay a
portion of the retirement pay to the plaintiff after receipt from the
government. 1 4 Thus, in Trahan the retirement pay was no longer
"current."" ' 5 Second, the retirement benefits in Trahan could not be
classified as "wages" because retirement pay is "property," which
is not exempt from garnishment." 6 Consequently, the Ware court's

108. See id. at 477-78. (citing Bell v. Indian Live-Stock Co., 11 S.W. 344, 346 (Tex. 1889).
109. 682 S.W.2d 332, 337 (Tex. App.-Austin 1984, writ ref'd n.r.e.), appeal dism'd, 475
U.S. 1002 (1986).
110. See 819 S.W.2d at 474.
111. See 682 S.W.2d at 337.
112. See id.at 334.
113. See id.Numerous cases have held that once wages are paid to the employee, the
wages are no longer "current" wages. See, e.g., Buttles v. Navarro, 766 S.W.2d 893, 894
(Tex. App.-San Antonio 1989, no writ); Barlow v. Lane, 745 S.W.2d 451, 453 (Tex. App.Waco 1988, writ denied); Salem v. American Bank of Commerce, 717 S.W.2d 948, 948 (Tex.
App.-EI Paso 1986, no writ); Sutherland v. Young, 292 S.W. 581, 583 (Tex. Civ. App.Waco 1927, no writ). But see Maumus v. Lyons, 771 S.W.2d 191, 195 (Tex. App.-Fort
Worth 1989, no writ) (holding that wages for the payment period immediately preceding
payment to the employee are current wages even after being paid to the employee).
114. See 682 S.W.2d at 337.
115. See cases cited supra note 113 and accompanying text.
Goad v. Goad, 768 S.W.2d 356, 358 (Tex. App.-Texarkana, writ denied),
116. See, e.g.,

1992]

GARNISHMENT

925

authority essentially rests with the one sentence definition of garnishment from Beggs." 7
Beggs clearly involved the classic garnishment proceeding with
three distinct parties: a debtor, a creditor, and a third party who
owed an obligation to the debtor."' In dicta, the Beggs court provided
a classic definition of a simple garnishment proceeding." 9 No language in Beggs indicated that the garnishment definition was to set
20

the parameters for determining what qualifies as a "garnishment".
Beggs did not address the issue of whether garnishment mandates a
tripartite relationship.12 1 The Beggs definition was simply an explanation of the garnishment procedure as it applied to the facts of
that case, not a list of requirements to be followed in all garnishment
proceedings. 122
Several cases before and since Beggs have more closely considered
the issue of whether an employer could satisfy a debt through the
involuntarily appropriation of an employee's current wages.12 Two
Texas courts of appeals directly considered the issue of whether an
employer could withhold the wages of an employee to satisfy a
25
debt.124 In Benton v. Wilmer-Hutchins Independent School District,
the Dallas Court of Appeals held that a debtor can not withhold a
debt due to a creditor by offsetting the debt against an unrelated
claim. 26 The Benton court added that a creditor should not be

cert. denied, 493 U.S. 1021 (1989); Cain v. Cain, 746 S.W.2d 861, 863 (Tex. App.-El Paso
1988, writ denied) (finding that military retirement pay is "property," rather than wages);
Stubbe v. Stubbe, 710 S.W.2d 673, 676 (Tex. App.-Austin 1986) (stating that military
retirement pay is not current wages for personal services, thus not exempt from garnishment),
rev'd on other grounds, 733 S.W.2d 132 (Tex. 1987); United States v. Flemming, 565 S.W.2d
87, 88-89 (Tex. Civ. App.-El Paso 1978, no writ).
117. See Orange County v. Ware, 819 S.W.2d 472, 474 (Tex. 1991).
118. See Beggs v. Fite, 130 Tex. 46, 50, 106 S.W.2d 1039, 1040-41 (1937).
119. 130 Tex. at 52, 106 S.W.2d at 1042. See supra text accompanying note 85.
120. See id.
121. See id.
122. See id.
123. See Dempsey v. McKennell, 2 Tex. Civ. App. 284, 285, 23 S.W. 525, 526 (1893, no
writ); City of Houston v. Nelius, 693 S.W.2d 567 (Tex. App.-Houston [14th Dist.] 1985,
writ dism'd); Benton v. Wilmer-Hutchins Indep. Sch. Dist., 662 S.W.2d 696 (Tex. App.Dallas 1983, writ dism'd w.o.j.).
124. See City of Houston v. Nelius, 693 S.W.2d 567 (Tex.App.-Houston [14th Dist.]
1985, writ dism'd w.o.j.); Benton v. Wilmer-Hutchins Indep. Sch. Dist., 662 S.W.2d 696 (Tex.
App.-Dallas 1983, writ dism'd w.o.j.).
125. 662 S.W.2d 696 (Tex. App.-Dallas 1983, writ dism'd w.o.j.).
126. See id. at 698.
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allowed to use self-help to reach wages which are exempt from
garnishment. 2 7 In City of Houston v. Nelius,121 the Houston Court
of Appeals, 14th District, held that a city charter and city ordinance
which required the city to withhold the wages of any person indebted
to the city violated the Texas constitutional prohibition on wage
garnishment. 29 The city charter relied upon by the city in Nelius
included almost the exact same wording as the state statute relied on
by Orange County in Ware. 30 Despite the similarities with Benton
and Nelius, the Ware court expressly disapproved of these cases for
their failure to follow the Beggs definition of garnishment. 3'
In Dempsey v. McKennell,3 2 the Texas Court of Civil Appeals
held that, based on the exemption statute, current wages for personal
service should not be offset against an ordinary debt without the
consent of the debtor. 3 The court expressly noted that a creditor
could not indirectly garnish the wages of the debtor simply by
assigning the debt to the debtor's employer and claiming the debt as
a set-off. 34 The decision in Ware arguably conflicts with Dempsey
in that Orange County is allowed to offset a debt which was statutorily assigned to it from the State of Texas. 3 5 An assignment is
simply "an act by which one transfers to another, or causes to vest
in another, [a] right in property."'' 36 The "assignment" for the bond

127. See id. at 699. (citing Dempsey v. McKennell, 2 Tex. Civ. App. 284, 285, 23 S.W.
525, 526 (1893, no writ)).
128. 693 S.W.2d 567 (Tex. App.-Houston [14th Dist.] 1985, writ dism'd).
129. See id. at 570.
130. See Orange County v. Ware, 819 S.W.2d 472, 474 (Tex. 1991); City of Houston v.
Nelius, 693 S.W.2d 567, 569 (Tex.App. -Houston [14th Dist.) 1985, writ dism'd). Orange
County relied on section 154.025 of the Texas Local Government Code, which provides in
part as follows: "A warrant may not be drawn on a salary fund in favor of a person, or an
agent or assignee of a person, who is indebted to the state, the county, or the salary fund."
Tax. Loc. Gov'T CODE ANN. § 154.025 (Vernon 1988). The City of Houston relied on a
provision in the city charter, which provided in part as follows: "No warrant or order shall
ever be issued in favor of any person or corporation, or to the assignee or agent of any person
indebted in any manner for taxes or otherwise to the City, unless such debt so due and owing
to the City be paid." See 693 S.W.2d at 569.
131. See 819 S.W.2d at 474.
132. 2 Tex. Civ. App. 284, 23 S.W. 525 (1893, no writ).
133. 2 Tex. Civ. App. at 286-87, 23 S.W. at 526.
134. 2 Tex. Civ. App. at 287, 23 S.W. at 526.
135. See Orange County v. Ware, 819 S.W.2d 472, 476 (rex. 1991) (Mauzy, J., dissenting).
See TEx. CODE CRIM. PROC. ANN. art. 103.004 (Vernon Supp. 1992) (allowing the county to
keep the proceeds from bail bond forfeiture judgement).
136. Highland Park State Bank v. Salazar, 555 S.W.2d 484, 487 (Tex. Civ. App.-San
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forfeiture judgments occurred when the state legislature enacted the
statute allowing the Texas counties to keep the proceeds of the bond

forfeiture judgments.' 37 If the State of Texas could constitutionally
keep the proceeds of bond forfeiture judgments, but chooses instead
to statutorily transfer the right to the proceeds to the prosecuting
counties, has not the state simply assigned the debt to the counties?'38
Because the counties are allowed to keep the proceeds from the
judgments, the state pays less of the counties' expenses.3 9 This
assignment of debt allowed by the Ware court is exactly the detriment
that the Dempsey court sought to prevent.'1
D.
1.

Analysis of Texas' Protection of Current Wages

Vast Statutory Protection of Current Wages for Personal

Service
The Texas Legislature has enacted several statutes to protect
current wages from seizure, garnishment, or attachment. 14 One statute that arguably conflicts with the holding in Ware is the personal
property exemption statute included in section 42.001 of the Texas
Property Code.' 42 The personal property exemption statute provides

that current wages for personal service are exempt from "seizure,"
except for court-ordered child support payments. 43 Prior to 1991,
the personal property exemption statute included an aggregate limi-

Antonio 1977, writ ref'd n.r.e.) (citing Harlowe v. Hudgins, 84 Tex. 107, 19 S.W. 364, 365
(1892)). See also Pape Equip. Co. v. I.C.S., Inc., 737 S.W.2d 397, 399 (Tex. App.-Houston
[14th Dist.] 1987, writ ref'd n.r.e.) (stating that [ain assignment is a manifestation by the
owner of a right of his intention to transfer such right to the assignee.").
137. See TEX. CODE CRrI. PROC. ANN. art. 103.004 (Vernon Supp. 1992).
138. See TEx. CODE CRaI. PROC. ANN. arts. 103.003, 103.004(a) (Vernon Supp. 1992). See
also Crane v. Texas, 759 F.2d 412, 419-20 (5th Cir. 1985) (holding that a county is a separate
public entity from the state).
139. See TEX. CODE CRM. PRoc. ANN. art. 103.004(b) (Vernon Supp. 1992) (providing
that proceeds from bail bond forfeiture judgments shall be deposited in a special county fund).
140. See Dempsey v. McKennell, 2 Tex. Civ. App. 284, 287, 23 S.W. 525, 526 (1893, no
writ) (stating that a creditor can not circumvent the garnishment restrictions by assigning the
debt and then pleading the debt as a setoff).
141. See TEX. PROP. CODE ANN. § 42.001 (Vernon Supp. 1992) (personal property exemption
statute); TEx. Cry. PRAc. & REM. CODE ANN. §§ 31.002 (turnover statute), 31.0025 and 63.004
(wage garnishment statute) (Vernon 1986 & Supp. 1992).
142. See TEX. PROP. CODE ANN. § 42.001(a)(1) (Vernon Supp. 1992).
143. See id.
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tation of $30,000 on the amount of wages a family could claim as
exempt from "attachment, execution, and seizure for the satisfaction
of debts.'" 144 In 1991, the Texas Legislature rewrote the personal
property exemption statute to increase the general aggregate exemption amount to $60,000 for families and to exclude current wages
for personal service from the aggregate dollar limitation. 45 The 1991
amendment provides that all eligible personal property, except current
wages and professionally prescribed health aids, are exempt from
"garnishment, attachment, execution, or other seizure."' 14 The legislature included the separate provision for current wages and professionally prescribed health aids to prohibit the "seizure" of such
property. 47 The broader language for current wages indicates that
the legislature intended to exclude all current wages from all types
of seizures.' If the legislature only wished to exclude current wages
from garnishment or other judicial proceedings, the legislature could
have chosen to prohibit the "garnishment, attachment, execution, or
other seizure" of current wages. 49 The legislature instead chose to
prohibit the "seizure" of current wages, thereby eliminating any
inference that seizure might only apply to official proceedings like
garnishment. 10
The keeping of Ware's salary arguably constitutes a "seizure"
of current wages in violation of section 42.001 of the Property
Code. 15' "Seizure" is defined as "[t]he act of taking possession of
property.' ' 52 In Ware, Orange County's withholding of Ware's salary
was the act of taking possession, the "seizure." ' Nothing in section
42.001 indicates that seizure by an employer is to be permitted while

144. See TEx. PROP. CODE ANN. §§ 42.001(a), 42.002(8) (Vernon 1984). For a single
individual, the limitation was reduced to $15,000. See id. § 42.001(b).
145.
146.
147.
follows:

See TEx. PROP. CODE ANN. §§ 42.001(a)(1), (b)(1) (Vernon Supp. 1992).
See id. § 42.001(a).
See id. § 42.001(b). Section 42.001(b) of the Texas Property Code provides in part as
"(b) The following personal property is exempt from seizure and is not included in

the aggregate limitations prescribed by Subsection (a): (1) current wages for personal services,
except for the enforcement of court-ordered child support payments." Id.
148. See id.
149. See TEX. PROP. CODE ANN. § 42.001(a) (Vernon Supp. 1992).

150.

See id. § 42.001(b).

151. Compare TEx. PROP. CODE ANN. § 42.001(b)(1) (Vernon Supp. 1992) (prohibiting the
seizure of current wages) with Orange County v. Ware, 819 S.W.2d 472, 474 (Tex. 1991)
(allowing the withholding of current wages).
152. BLACK's LAW DICTiONARY 1359 (6th ed. 1990).
153. See 819 S.W.2d at 474.
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all other types of seizure of current wages are prohibited.3 4 Consequently, an obvious conflict arises between the state and local government's duty to withhold payment to someone who is indebted to
the state or county and an individual's right to have current wages
exempt from seizure by the state or county.'55
Another point of conflict with Ware exists in Chapter 31 of the
Texas Civil Practice & Remedies Code, which provides turnover relief
to judgment creditors. 6 Section 31.002 of the Texas Civil Practice
& Remedies Code allows a judgment creditor to petition the court
for an order requiring a judgment debtor to "turnover" certain
nonexempt property.' The judgment creditor must not be readily
able to attach or levy on the property by ordinary legal process and
the property must not be exempt from attachment, execution, or
seizure for the satisfaction of liabilities. 1 8 Prior to 1989, Texas courts
wrestled with the issue of whether a debtor could be forced to
turnover current wages for personal service under the Texas Constitution.' The issue concerning turnover of current wages is similar
to the involuntary discharge of a debt by an employer in that in
both cases the proceeding would involve only two parties, the debtor
and the creditor.' ° In 1989, the legislature added subsection (f) to
section 31.002 to prevent a court from entering or enforcing an order
which requires "the turnover of the proceeds of, or the disbursement
of, property exempt under any statute, including section 42.0021,
Property Code.' 61 Since subsection (f) prevented the turnover of the

See TEX. PROP. CODE ANN. § 42.001 (Vernon Supp. 1992).
155. Compare TEX. Loc. Gov'T CODE ANN. § 154.025 (Vernon 1988) (requiring the state
or county to withhold payment of persons indebted to the state) with TEX. PROP. CODE ANN.
§ 42.001(b)(1) (Vernon Supp. 1992) (prohibiting the seizure of current wages for personal
service).
156. See TEX. Crv. PRc. & REM. CODE ANN. §§ 31.002, 31.0025 (Vernon 1986 & Supp.
1992).
157. See TEX. Crv. PRAc. & REM. CODE ANN. § 31.002 (Vernon 1986).
158. See id.
159. See Raborn v. Davis, 795 S.W.2d 716, 717 (Tex. 1990); Schmerbeck v. River Oaks
Bank, 786 S.W.2d 521, 522 (Tex. App.-Texarkana 1990, no writ) (holding that the turnover
of current wages in the hands of the debtor does not violate the Texas constitutional prohibition
on wage garnishment); Maumus v. Lyons, 771 S.W.2d 191, 194-95 (Tex. App.-Fort Worth
1989, no writ) (holding that current wages are exempt property outside the scope of the
turnover statute); Sloan v. Douglass, 713 S.W.2d 436, 441 (Tex. App.-Fort Worth 1986, writ
ref'd n.r.e.) (holding that the turnover statute can not reach current wages).
160. See cases cited supra note 159. (emphasis added)
161. See TEX. CrV. PRAc. & REM. CODE ANN. § 31.002(f) (Vernon Supp. 1992).
154.
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proceeds of current wages, the Texas Supreme Court expressly refused
to decide the issue of whether the turnover of current wages would
violate the Texas constitutional prohibition on wage garnishment. 62
In 1991, the Texas Legislature added section 31.0025 to the turnover
relief chapter. 63 Section 31.0025 essentially strengthened subsection
(f) of section 31.002 by prohibiting a court from entering an order
which requires the debtor or any other person to turnover the debtor's
wages in satisfaction of the judgment.'" These two recent legislative
changes in the turnover statute evidence an intent that the legislature
seeks to exclude a debtor's wages from all creditors. 65 Ware conflicts
with these two legislative changes in that Ware allows an employer
to withhold current wages which could not be reached under the
turnover statute.' 66 Under Ware, the debtor never receives his wages
and the creditor effectively is allowed to non-judicially turnover the
wages to himself. 67
2.

Purpose of the ConstitutionalProhibitionAgainst Wage
Garnishment

As stated by the Supreme Court in Markham v. Cabell, 61 "[t]he
policy as well as the letter of the law is a guide to decision."'' 69 The
Ware court's great reliance on the definition of garnishment caused
the court to ignore the true purpose of the protection of current
wages. 70 In Bell v. Indian Live-Stock Co. ,' 7' the Texas Supreme

162. See Caulley v. Caulley, 806 S.W.2d 795, 797 (Tex. 1991). In his concurrence, Justice
Mauzy disapproved of the majority's failure to consider whether the turnover of current wages
would violate the Texas constitutional prohibition on wage garnishment. See id. at 798.
163. See TEX. Crv. PRAc. & REx. CODE ANN. § 31.0025 (Vernon Supp. 1992).
164. See id. Section 31.0025 provides as follows:
(a) Notwithstanding any other law, a court may not, at any time before a judgment
debtor is paid wages for personal services performed by the debtor, enter or enforce
an order that requires the debtor or any other person to turn over the wages for
the satisfaction of the judgment.
(b) This section applies to wages in any form, including paycheck, cash, or property.
(c) This section does not apply to the enforcement of a child support obligation or
a judgment for past due child support.
Id.
165. See TEX. CirV. PRAc. & REm. CODE ANN. §§ 31.002(f), 31.0025 (Vernon Supp. 1992).
166. See Orange County v. Ware, 819 S.W.2d 472, 474 (Tex. 1991).
167. See id.
168. 326 U.S. 404 (1945).
169. See id.at 409.
170. See 819 S.W.2d at 474.
171. 11 S.W. 344 (Tex. 1889).
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Court found that the purpose of the Texas constitutional prohibition
on wage garnishment was to allow the employee a certain minimum
amount of income so that the employee can pay the current costs of
living. 7 2 Several cases since Bell have recognized that, under the
Texas statutes and Constitution, a debtor should not be forced to
forfeit his wages to satisfy a debt.'7 The interpretive commentary,
which follows article XVI, section 28, also recognizes the essential
purpose behind the protection of current wages. 7 4 The interpretive
commentary provides: "By allowing a debtor to retain certain property free from molestation or appropriation by creditors, there is
extended to him [debtor] an opportunity of self-support so that he
will not become a burden upon the public."'"7 The underlying purpose
of the protection of current wages is also evidenced in the recent
amendments to the turnover statute and the personal property exemption statute. 76 Basically, the purpose of the Texas constitutional
prohibition on wage garnishment is to allow the debtor a certain
minimum amount of income so that the debtor can pay for the
necessities of life for himself and his family, rather than becoming
78
a burden on the state. 77 Unfortunately, Ware defeats this purpose.

172. See id. at 346.
173. See Sloan v. Douglass, 713 S.W.2d 436, 440 (Tex. App.-Fort Worth 1986, writ ref'd
n.r.e.) (stating that "[t]he purpose of current wages being exempt from garnishment is to
defray the expenses of living"); City of Houston v. Nelius, 693 S.W.2d 567, 570 (Tex. App.Houston [14th Dist.] 1985, writ dism'd); Benton v. Wilmer-Hutchins Indep. School Dist., 662
S.W.2d 696, 699 (Tex. App.-Dallas 1983, writ dism'd w.o.j.); J.M. Radford Grocery Co. v.
McKean, 41 S.W.2d 639, 640 (Tex. Civ. App.-Fort Worth 1931, no writ) (concluding that
"the laborer should be allowed means of obtaining a livelihood, and thus prevent him and
his family from becoming a charge on the public").
174. See TEX. CONST. art. XVI, § 28, interp. commentary (Vernon 1955).
175. Id.
176. See TEx. Civ. PRAC. & REm. CODE ANN. §§ 31.002(f), 31.0025 (Vernon Supp. 1992);
TEX. PROP. CODE ANN. § 42.001(a)(l) (Vernon Supp. 1992).
177. See Bell v. Indian Live-Stock Co., 11 S.W. 344, 346 (Tex. 1889); United States v.
Flemming, 565 S.W.2d 87, 88 (Tex. Civ. App.-El Paso 1978, no writ) (concluding that the
purpose of the Texas constitutional prohibition on wage garnishment is to "insulate a worker's
means of livelihood"); Mary Fenlon, Garnishment of Wages To Enforce Child Support-A
New Remedy for an Old Problem, 15 ST. MARY's L. J. 381, 393 (1984) (stating that original
purpose of the Texas Constitution's prohibition on wage garnishment was to protect the
family); see also Barnhill v. Robert Saunders & Co., 177 Cal. Rptr. 803 (Cal. Ct. App. 1981)
(considering the issue of whether an employer has the right to set off an employee's debt
against wages due the employee. The Barnhill court stated:
"The policy underlying the state's wage exemption statutes is to insure that regardless
of the debtor's improvidence, the debtor and his or her family will retain enough
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The debtor is no longer guaranteed that he will receive his current
wages. 7 9 A diligent creditor could easily circumvent the Texas Constitution by simply assigning a debt to the debtor's employer in
exchange for money, goods, or services. 8 0 Once the employer receives
the debt, the employer simply offsets the debt against the debtor's
wages, a practice which all other creditors are prohibited from
employer's withdoing.' 8 1 The debtor's only remedy to avoid the
82
holding of wages would be to file bankruptcy.

IV.

RECOMMENDATIONS FOR FUTURE LEGISLATIVE REFORM

When the Texas Supreme Court interpreted the turnover statute
as permitting the seizure of current wages,' the Texas legislature
acted swiftly to insure that a creditor would not be able to deprive
a debtor of his livelihood. 8 4 The Texas Legislature enacted two
separate turnover provisions to positively insure that a debtor would
not be required to turnover his wages.185 In 1991, the Texas Legislature also granted broader protection to current wages through the
personal property exemption statute.8 6 In light of these recent legislative changes, the Ware court's interpretation of garnishment becomes the perfect candidate for legislative reform. 187 Since garnishment

money to maintain a basic standard of living, so that the debtor may have a fair
chance to remain a productive member of the community."
Id. at 806; (citing Perfection Paint Products v. Johnson, 330 P.2d 829 (Cal. App. 1958)).
Consequently, the Barnhill court concluded that the employer was not entitled to setoff debts
against the employee's wages. Id.
178. See Orange County v. Ware, 819 S.W.2d 472, 474 (Tex. 1991).
179. See id.
180. See id.

181.

See id.

182. See 11 U.S.C. § 362(a) (1979). The automatic stay granted at the filing of the
bankruptcy petition would prevent the creditor from taking any further action to collect the
debt. See id. Many commentators have suggested that allowing the seizure of a debtor's wages
leads to several undesirable results, including increases in personal bankruptcies. See Bradley
J.B. Toben & Elizabeth A. Toben, Using Turnover Relief To Reach the Nonexempt Paycheck,
40 BAYLOR L. REV. 195, 221 (1988); 2 GEORGE D. BRADEN, THE CONSTITUTION OF THE STATE
OF TEXAS: AN ANNOTATED AND COMPARATIVE ANALYSIS 758, 759 (1977).

183. See Raborn v. Davis, 33 Tex. Sup. Ct. J. 249, 249 (Feb. 21, 1990), vacated as moot,
795 S.W.2d 716, 717 (1990); Richard E. Flint, Commentary, Raborn v. Davis-Paycheck in
Employee's Possession: A Limitation of the Current Wage Exemption in Texas, 21 ST. MARY'S
L. J. 939 (1990) (explaining how Raborn expanded the reach of turnover relief).
184. See TEX. CIv. PRAC. & REM. CODE ANN. §§ 31.002(f), 31.0025 (Vernon Supp. 1992).
185. See id.
186. See TEX. PROP. CODE ANN. § 42.001 (Vernon Supp. 1992).
187. See Orange County v. Ware, 819 S.W.2d 472, 475 (Tex. 1991).
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is completely statutory in origin,' the Texas Legislature could add
a definition of garnishment by statute, rather than constitutional
amendment. The definition could read: Garnishment includes any
judicial or nonjudicial procedure whereby the debtor's current wages
for personal service are applied to satisfy an obligation of the debtor,
without the debtor's written consent. If the legislature does not wish
to define garnishment, it could instead change the current garnishment statute to read: Current Wages for personal service are not
subject to garnishment, or any other judicial or nonjudicial process
which deprives the debtor of such wages.8 9 Another possible solution
would be for the legislature to define "seizure" in the personal
property exemption statute.' 90 A proper definition of "seizure" would
have the effect of allowing the debtor to keep his current wages
from offset by his employer. The Texas Legislature could define
seizure under a commonly recognized definition as "any act of taking
possession"' 191 or the legislature could define seizure to specifically
include the withholding of a wages by an employer.
V.

CONCLUSION

In Orange County v. Ware,192 the Texas Supreme Court held

that garnishment requires a tripartite relationship between a debtor,
a creditor, and a third party who owes an obligation to the debtor. 93
Despite a wide array of cases which have previously prohibited the

involuntary setoff of wages,'

94 the

court justified its interpretation of

garnishment through a general definition of garnishment found in
dicta in a prior Texas Supreme Court opinion.' 95 The Ware court
concluded that the Texas Constitution prohibits only garnishment,
not other related debt collection remedies.' 96 The court failed to

188. Beggs v. Fite, 130 Tex. 46, 52, 106 S.W.2d 1039, 1042 (1937).
189. See TEX. Cri. PRAc. & REM. CODE ANN. § 63.004 (Vernon 1986).
190. See TEX. PROP. CODE ANN. § 42.001(a)(1) (Vernon Supp. 1992).
191. See BLACK'S LAW DICTIONARY 1359 (6th ed. 1990).
192. 819 S.W.2d 472 (Tex. 1991).
193. See id.at 474.
194. See City of Houston v. Nelius, 693 S.W.2d 567 (Tex.App.-Houston [14th Dist.]
1985, writ dism'd); Benton v. Wilmer-Hutchins Indep. School Dist., 662 S.W.2d 696 (Tex.
App.-Dallas 1983, writ dism'd w.o.j.); Dempsey v. McKennell, 2 Tex.Civ.App. 284, 286, 23
S.W.2d 525, 526 (1893, no writ).
195. See 819 S.W.2d at 474 (citing Beggs v. Fite, 130 Tex. 46, 52, 106 S.W.2d 1039, 1042
(1937)).
196. See id.
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consider the sanctity which current wages have enjoyed throughout
Texas' history. From the time the 1876 Constitution was adopted to
the present date, the Texas Legislature has sought to insure that a
debtor will be allowed to support himself and his family by allowing
the debtor to keep his current wages. 197 The Ware court's decision
carves up the protection of current wages, so the debtor's employer
is left with an advantage given to no other creditor, the right to take
the debtor's wages. 98
Joel W. Reese

197. See TEX. CONST. art. XVI, § 28 (amended 1983); see TEX. PROP. CODE ANN. § 42.001
(Vernon Supp. 1992); TEX. Civ. PRAc. & REM. CODE ANN. §§ 31.002, 31.0025, 63.004 (Vernon
1986 & Supp. 1992). See also Richard E. Flint, Commentary, Raborn v. Davis-Paycheck in
Employee's Possession: A Limitation of the Current Wage Exemption in Texas, 21 ST. MARY'S
L. J. 939, 939 (1990) (stating that Texas' long history of "liberal" exemptions stems from the
public policy consideration of allowing debtors to support themselves and their families);
ELIZABETH WARREN & JAY LAWRENCE WESTBROOK,

THE LAW OF DEBTORS AND CREDITORS,

133-35 (2d ed. 1991) (discussing the origins and early history of Texas homestead and personal
property exemption law) (quoting Joseph McKnight, Protection of the Family Home from
Seizure by Creditors: The Sources and Evolution of a Legal Principal, 86 S.W. HIST. L.Q.

364, 369 (1983)).
198.

See 819 S.W.2d at 475.

